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PREFACE

Traditionally, State courts and private agencies have borne the
major responsibility for the provision of protective services-help,
sometimes with legal sanctions, needed by mentally and physically
infirm elderly citizens.

That base for legal and social action should certainly continue. The
fdllowing report offers model statutes for consideration by State
legislators.

This timely and very welcome paper also makes the point that
there is a growing Federal involvement, not only in the means of pay-
ment directly for such services in several nationwide programs, but
also in the development of an overall service network intended to help
prevent the need for such intervention in the first place, or-if in-
firmity has already occurred-providing assistance which may help
prevent institutionalization.

Protective services take many forms: Guardianship, conservator-
ship, commitment, emergency services, clinical services, community
social services, and others. Family members, practitioners, and the
courts are called upon to make difficult, complex and, at times, con-
troversial decisions in determining when these services are necessary.

To a very large degree, these decisions involve personal questions
for the individuals affected and their family members. But funda-
mental Federal issues are also raised, and they merit concern by the
Senate Committee on Aging and other congressional units:

-First, the institutional treatment of the infirm aged--perhaps
more so than anything else--symbolizes our Nation's neglect of
the elderly. This great failing in public policy takes its tragic toll
in many ways: Economically, psychologically, and socially. As
things now stand, the institutionalized infirm elderly patient
usually does not return to the mainstream of community life. Even
more disturbing, institutionalization can produce destructive re-
sults for those warehoused in nursing homes, foster homes, men-
tal institutions, or other custodial arrangements.

-Second, protective services probably have a more profound im-
pact upon older Americans than any other age group. Perhaps 2
to 3 million elderly persons may now need some form of protec-
tive care or assistance. This need is likely to intensify in the years
ahead, as our population becomes older.

-Third, incompetency proceedings raise important constitutional
questions. A determination of incompetency can have far-reach-
ing as well as potentially devastating effects. An individual loses
important rights, the most fundamental of which is the loss of
liberty. Routine activities that most Americans take for granted-
such as voting, charging a purchase at a local store, or conducting



their personal affairs-are typically beyond the capacity of the
incompetent. It is essential, therefore, that the legal proceedings
have built-in safeguards to insure equity and justice for all con-
cerned. However, fundamental notions of fair play may be largely
ignored or subverted. Incompetency proceedings are frequently
conducted with a casual concern for the rights of those whose
liberty is at stake. Notice is vague and sometimes nonexistent.
The alleged incompetent is usually not represented by counsel and
is ordinarily not given an opportunity to present evidence or cross
examine adverse witnesses. The net impact is that hearings are
typically one-sided.

-Fourth, issues related to protective services reinforce a longstand-
ing concern of the Committee on Aging: The need to develop
more effective alternatives to institutionalization. Most elderly
persons would prefer to remain in their own homes if at all possi-
ble. Many can if appropriate care and assistance are available.
In the long run, this can produce savings for our Nation because
institutionalization is the most expensive form of care.

-Fifth, the committee wants to insure that effective and compre-
hensive services are included within the social services network
now under development. Unfortunately, these services are tradi-
tionally outside the social services delivery system for older and
younger persons in the community. Often there is little coordina-
tion among service providers.

The committee wishes to thank Prof. John Regan of the University
of Maryland Law School, and Ms. Georgia Springer, a staff attorney
for the National Council of Senior Citizens' Legal Research and
Services for the Elderly project, for preparing this timely working
paper on the status of protective services in the United States today.
They have provided a powerful document, meriting the attention of
the courts, policymakers, practitioners, and public. Their summary of
the major issues is concise, scholarly, and readable. They have also de-
veloped several recommendations to modernize and humanize the
treatment of the infirm. Their emphasis upon the least restrictive al-
ternative in interfering with a person's liberty or civil rights deserves
thoughtful and careful consideration. Quite clearly, improving and
reforming protective services for the mentally and physically infirm
presents one of the most formidable challenges for the Federal Gov-
ernment as well as State governments.

Finally, the committee pays special thanks to Mr. David Marlin,
director, Legal Research and Services for the Elderly, for coordinating
the preparation of this working paper. The committee has called upon
Mr. Marlin on many occasions to draw upon his legal expertise on
issues of direct concern to aged and aging Americans. He has freely
given of his time and talent. This working paper is another example
of his excellent contributions.

FRANK CHURCH, 0hairman,
Special Committee on Aging.



LETTER OF TRANSMITTAL

Hon. FRANK CHURCH, MARCH 11, 19Th
Chairman, Special Committee on Aging,
U.S. Senate, Vashington, D.C.

DEAR SENATOR CHURCH: From the beginning of the Legal Research
and Services for the Elderly project, created by the National Council
of Senior Citizens in 1968, the protective services problem has been
a dominant legal issue.

First of all, there has been the need to clarify the language. For
many social workers and related professionals who assist older persons,
the phrase "protective services" connotes homemaking, home health
care, nutritional, and other social. services. Lawyers, on the other hand,
envision guardianship, conservatorship, power-of-attorney-even com-
mitment-and refer to social services as supportive services. The legal
definition holds sway here.

Second, social workers and other professionals have been most per-
suasive in convincing us that the present system of legal protection
available to them and their clients is inadequate. They have coped too
long with laws and procedures that deprive persons of due process
of law, that expose persons to unnecessary risks, and that sometimes
do not work at all. We accept the opportunity to provide pragmatic
solutions.

One illustration is the failure of the legal system to provide equality
of treatment to those persons who require protective services but who
have small incomes and net worth as contrasted to those whose estates
are more substantial. The latter often are handled by the "conservator-
ship bar," frequently court appointed, and whose lawyers are compen-
sated for their services from the estate. The amount of compensation
is often established by State law. The estates can also finance the
services of social workers, who provide supportive services and work
conjunctively with attorneys.

Poorer persons, however, present little attraction to the bar. Al-
though lawyers sometimes do assist pro bono, social workers custom-
arily act as providers of both supportive and protective services. But
they are uneasy at this dual responsibility, and well they should be.
For the operation is usually ultra vires-and unnecessarily so. Per-
haps more important, there are thousands of low-income persons who
receive no help. Our public guardian concept suggests one solution
to this dilemma.

A further illustration of the need for new legal approaches is the
rarity of social service organizations acting with legal sanction in a
surrogate capacity as an institution. By law or custom, if the family
or close friends are not named as guardians or conservators, only
lawyers or trust officers-all individuals-perform that function. That



stylistic requirement has been applied to social workers who are at-
tached to charitable and social service organizations. But it would be
far more efficient, productive, and protective if the organization itself
could act as guardian or conservator, with the social workers carrying
out the agency's policies. The practical problems are minimal and
soluble. We have provided a legal remedy in our model statutes.

Finally, the legal issue of personal liberty versus intervention has
beclouded the field of protective services. There are those who believe
no intervention is justified in any circumstance. The other extreme is
to permit intervention when it appears necessary to protect the person
or others from danger but in siich a way that individual rights are not
respected. We consciously trod the middle and explain why.

I wish to thank Prof. John Regan and my colleague Georgia
Springer for their dedication, perseverence, scholarship, and willing-
ness to tackle one of the most prevalent problems in the field of aging.
We are indebted to Marcus Rosenblum, now of Sarasota, Fla., who
applied his editorial talents to produce a report intended for inter-
ested readers, whatever their background. And we are grateful to the
members and staff of the IT.S. Senate Committee on Aging for en-
couraging and supporting our efforts.

DAVID 1-. MARLIN, Director,
Legal Research anid Services for the Elderly,

National ('ouncil of Senior Citizens.



SUMMARY OF MAJOR ISSUES

One challenge facing government today-Federal and State-is
to reform the proceliirc for the protection of mentally and physi-
cally infirm elderlY persois. Traditional approaches to caring for
the helpless or dependent, including family arrangements, commumty
social services and charities, institutionalization and legal protection,
have not been adequate for all those in need. The present number of
aged persons who require support or protection exceeds 2 million.
More than twice this number would need assistance if they lost the
support of relatives, f riends, or social service agencies.

Treatment of the elderly often contrasts strikingly with the con-
cern shown for others who are helpless or dependent. sich as children,
the mentally and physically handicapped, the ill, the indigent, the
alcoholic, or the psychotic. Neglect or abuse of older persons, though
it receives little publicity, occurs frequently.

Some elderly, intirm and with no one to look after them and no-
where to go, are seen wandering at-large, uikempt, riunilnaging
through dumps or garbage cans for a piece of paper. somethiimig to
wear, or something to eat. More keep to themselves, ofteii afraid to step
outside. In self-imposed solitary confinement, some duecl1ine until they
become unable to make simple decisions, such as turning ofi tle tap
water. Others are confined in mental hospitals or nr:.ing hoims under
conditions that would sicken the public conscience.

Most older persons who need issistance in daily livinig nativities
accept it eagerly. Friends, relatives, and social welfare agencies sup-
port them in finding a place to live, a suitable diet, a few friends,
social and recreational opportunities. perliaps part-time employment,
and trustworthy legal or business advice. When a client is agreeable,
social workers themselves may provide imich of the support needed.

This assistance is frequently termed "protective services" and is
meant to refer to services offered a physically or mentally infirm older
person in order to assist that person in carrying out activities of nor-
mal living. They could be health or social services, psychiatric, medi-
cal, or legal services.

When the provision of services is accepted voluntarily, and the in-
tervention is slight, "protective services" may be only supportive in
nature and are frequently called "supportive services." When the in-
tervention is significant or resisted, there may be a need for legal inter-
vention to authorize the necessary services.

It is in situations where legal sanction is involved that the assist-
ance offered is truly "protective services." Whether or when the as-
sistance is offered, and what form it should take. are the sbilject s of this
report.

The law in most States has authorized intervention in one of several
ways: civil commitment to an institution; guardianship of the person
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which transfers control over personal decisionmaking; guardianship
(conservatorship) of the property which transfers control over one's
property and financial affairs; or finally, under newer "protective
services laws," authorizing temporary intervention and protective
placements.

Yet these legal alternatives have often been destructive to the in-
dividual, involving loss of control over one's life, and, usually, in the
case of institutionalization, a loss of pride, self-esteem, confidence and
competence-even the quickening of death. These approaches, then,
are also an imperfect answer for social workers and family-a double-
edged sword. From the legal practitioner's point of view, frequently
the law has been an inflexible, inadequate tool for dealing with the
many situations presented in working with disabled older people.

The legal and social work professions have not worked well together
to develop a solution, or even a methodology, for dealing with disabled
older persons. Social workers proceed to deliver services at times
against a client's wishes, without an understanding of potential vio-
lations of legal and constitutional rights of the clients or their own
vulnerability. They do not invoke legal sanctions or use legal processes
because the former are often inadequate, the latter often unavailable.

Lawyers are often unavailable and/or incapable of working in a
situation with unfamiliar psychiatric, social service, and medical com-
plexities. Laws relating to intervention are unclear and rigid, pro-
viding an all or nothhig approach, so fashioned that disabled persons
may lose all their civil rights when civil commitment or guardianship
is imposed. A lesser, simpler degree of intervention to place a person
in a protective setting or to intervene on an emergency basis is fre-
quently unavailable.

This report will attempt to bridge the gap between the practice re-
lating to "protective services" and the law. Chapter 1 will examine
the social.Koblem and the social cost of the "protective services prob-
lem," attempting to explain the complexity of this social phenomenon
and the need for better laws. Chapter 2 will examine the social work
approach to delivering protective services. It will attempt to show
what has been learned from several experimental projects and how the
results relate to our proposed law reforms. Chapter 3 will examine
traditional legal criteria for protective arrangements and recommend
reforms. Finally, the appendixes offer five model statutes designed to
guide States in reforming laws relating to mentally and physically
disabled elderly. These statutes cover civil commitment, guardianship
of the person and property, "emergency intervention" and protective
placement and public guardianship.

Protective services involve vital questions of personal liberty for
older persons and professional ethics for social workers. How much
control should there be of the individual by society ? What are the
basic policy issues for the Federal Government?

It is our hope that this report and model statutes will encourage dis-
cussion about all these issues and lead to desirable changes to benefit
the entire community and, in particular, the aged, who need a helping
hand.
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PROTECTIVE SERVICES FOR THE ELDERLY
(By Prof. John J. Regan and Georgia Springer)o

Chapter 1

PROTECTIVE SERVICES: THE NEED AND
THEIR NATURE

A COMPLEX CASE

No client in the project demonstrated more facets of pro-
tective service issues and intensive treatment than Miss B.,
75 years of age. The first elderly person to be referred to the
project, living under physical conditions of the most abhor-
rent nature, an "involuntary" client of the most pronounced
kind, the object of striking concern and despair of neighbors,
sanitation and health officials and community agency person-
nel. Miss B.'s mode of living for herself, her 14 dogs, and a cat
was destructive, and obnoxious to all but herself. Diabetic,
with ulcerated legs and sore feet, filthy, Miss B. resisted medi-
cal care, and ate improperly. She kept her animals incar-
cerated and starving in her 10-room house, begged food from
neighbors, and stalwartly and regressively maintained herself
in her Augean menage against an increasingly intolerant
world which unsuccessfully tried to get her to change. * * *

A woman of better than average intelligence, Miss B. re-
tained her mental abilities to an unusual degree, yet with
striking pathology which was manifested by the incredible
accumulation of filth in her home, gross neglect of her starv-
ing dogs and herself, and denial of the existence of this state
of affairs. * * *

The last survivor of a large family (barring an older
brother dying in a nursing home), the caretaker during final
illnesses of her mother, a brother, and a sister, then living
alone for almost a quarter of a century in the old increasingly
neglected house where she had lived most of her life, an inde-
pendent woman of demonstrated ability as a secretary em-
ployed until age 68, Miss B. had succumbed to a variety of

*Professor Regan teaches at the University of Maryland Law School and Ms. Springer Is
a staff attorney, Legal Research and Services for the Elderly, National Council of Senior
Citizens. Editorial assistance was provided by Marcus Rosenblum, Sarasota, Fla.
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circumstances in the last few years. Reports about her, con-
firmed by an interested niece who became overwhelmed by
the magnitude of Miss B.'s problems, indicated that her seri-
ous social deterioration was of several years standing. Grave
financial limitations undoubtedly played into Miss B.'s ne-
glect of herself, her home, and her animals. The ownership of
her home and her fierce tenacity about possessing it com-
plicated her eligibility for public assistance. A $40 monthly
pension from social security and a small garage rental might
have been her only regular income between the ages of 68
and 74, after which an aid for aged grant of $50 increased
her income to $98 monthly. Highly manipulative of others,
intensely self-willed and self-directing, Miss B. had out-
maneuvered those in her environment so as to preserve her
decaying way of life. As a "fighter," these traits augured well
for Miss B.'s survival through the necessary steps that were
to be taken toward guardianship, temporary commitment to
a mental hospital and then placement in a nursing
home. * * * 1

DIMENSIONS OF THE NEED FOR PROTECTIVE SERVICES

Lonely though she may be, Miss B. is not alone. She is but one of
several million in need of protective care. Most of these fragile sur-
vivors of an earlier time live in mental and social isolation, an isolation
that compounds the infirmities that grow more common with age. An-
other pattern is exemplified by Charles Perkins (see below). His mild
infirmities need only limited support. It is a rare family that does not
know of one or more elderly friends, neighbors, or relatives, in a simi-
lar condition. Though many prefer to live alone and even may resist
any form of help, patronage, or charity, their needs are ro less serious.
Their individual histories tell the degree of emotional need and suggest
the kind of assistance they require.

The social need can be expressed only in cold numbers, impersonal
statistics projected from random samples. Today the number aged 60
or more exceeds 32 million. Some degree of mental infirmity perhaps
afflicts 15 to 20 percent of this number.2 The frequency of mental in-
firmnity, as might be expected, may run to three-fourths of the elderly
in nursing homes, foster homes, and other custodial situations.3

Charles E. Perkins, 89, is a biochemist, learned and intelli-
gent, with many friends, but he tends to wander. Although he
has enough income, he neglects to pay his rent. He doesn't
have his clothes laundered or his rooms cleaned. Sometimes
he forgets to eat.

For these reasons, a Fairfax County, Va. court, following a
15-minute medical examination, on the initiative of a social

I Wasser, "Protective Service Casework With Older People," 97 (1974).
P2Blenkner, Bloom, Nielsen. and Weber, "Final Report: Protective Services for Older

People: Findings From the Benjamin Rose Institute," 2-4 (1974) [hereinafter cited as
Blenkner] : See also Eisenberg. Gottesman, and Ishizaki, "Protective Services for Adults:
A Policy for Pennsylvania" 5 (1975) [hereinafter cited as Eisenberg] ; Horowitz and
Estes, "Protective Services for the Aged" 13 (1971) [hereinafter cited as Horowitz]
Butler, "Why Survive? Being Old in America," 227 (1975).

n Joint Hearing Before the Subcommittee on Health of the Elderly and the Subcommit-
tee on Long-Term Care of the Senate Special Committee on Aging, 94th Cong. 1st sess., 35,
138 (1975) [hereinafter cited as Hearing]. Butler estimated that well over 51 percent
* * * have evidence of some asychiatric symptomolegy and mental impairment." supra
No. 2, at 227, while Patricia Wald of the Mental Health Law Project estimated the figure
at 75 percent. Hearing, at 35.



worker ordered Perkins confined to the Western State Hos-
pital for the Mentally Ill. Subsequently, Perkins demanded a
jury trial, where he testified, "I was in a room with babbling
lunatics."

This happened to a man who, except for forgetfulness, was
in full possession of unusual mental faculties. He won his
freedom but, by that time, he had no home. His possessions
were stored by the landlord for rent past due. While his law-
yer telephoned in a vain attempt to place him in a charity
shelter, Perkins waited in a chair in the courthouse, without
a cent in his pocket and no identification other than the strap
placed on his wrist by the hospital. No charity shelter would
take him. Either they had no room or would not take respon-
sibility for a man known to be a wanderer.

Before the attorney left the telephone, Perkins left the
court house. That night he was found about 10 miles away by
a policeman in the District of Columbia who took him to a
shelter, which he promptly deserted. At 2 in the morning, he
was back across the Potomac River in Arlington, where
police found a volunteer to put him up for a night. The next
day he was in Fairfax County Hospital, waiting for another
hearing. This time, the court's decision was deferred while
attempts were made to place Perkins in an apartment of his
own near his friends. There are no supervised hotels for the
elderly in Fairfax County, one of the richest in the United
States.

-Summarized from a report by Thomas
Grubisich, Washington Post, September 5,
1976.

We estimate that 10 to 15 percent, or 3 to 4 million elderly persons,
currently need some form of protective care or assistance.4 Another
3 to 4 million may be potentially in need of protective services should
existing forms of support, such as spouse, friend, relative, or special
services, no longer be available.5

WHAT ARE PROTECTIVE SERVICES?

In her noted report on practice at the Benjamin Rose Institute,
Edna Wasser states:

Protective service for the aged has come to represent so-
ciety's way of caring for those of its aging members who have
become limited in caring for themselves and who no longer
have or never had others to care for them. The service can also
be construed as society's efforts to deal with what it might
conceive as deviant behavior. It usually refers to elderly who
are living within the community.

As used freely here, protective services include first, the supportive
services provided to those in need with their consent and second, the

4 Blenkner, supra No. 2, at 2-4; Eisenberg, supra No. 2, at 5; Horowitz, supra No. 2,
at 13; Butler, supra No. 2, at 227. See also Subcommittee on Long-Term Care of the
Senate Special Committee on Aping. "Nursing Home Care in the United States: Failure
in Public Policy, Introductory Report," 93d Cong., 2o sess. 15 (1974) [hereinafter cited
as Report].

Blenkner, supra No. 2, at 2-4; Eisenberg, supra No. 2, at 5; Horowitz, supra No. 2,
at 13; Butler, supra No. 2, at 227.

* Wasser, supra No. 1, at 3.



legally enforced supervision or guardianship which, temporarily
depriving the client of certain rights, enables an agency or individual
to assist the person without his consent. The legally enforced protection
may be custodial-in effect a form of confinement-without freedom
to come and go; or it may be supervisory, a protection which denies
a client the right to perform certain acts freely.

The core of protective services consists of visits by a social
worker supplemented by various community services such as visiting
nurses, homemakers, clinical services, special transportation, hot pre-
pared meals delivered to the residence, and periodic callers or tele-
phone checks.' What distinguishes these "protective services" from
other social services is the potential for legal intervention understood
as part of any protective services program. Forms of legal interven-
tion, as noted, include guardianship, commitment, emergency services,
and protective placement.

WHAT HAPPENS TO THE AGED

Most often protective-care is needed for deep-rooted and compli-
cated reasons: the need is as much the effect of historical processes
as of public policy, a product of social change no less than simple phys-
ical changes in the individual.s Although the length of life expected
today at age 20 is only 2 or 3 years more than it was 50 years ago, older
people compose a growing portion of the population because of the
declining birth rate. The average age of the population has been
rising.

With age, the numerical chances of being alone and infirm increase,
an automatic addition to the need for protective care.9 Families which
formerly lived together, taking care of their own, today are likely
to be separated so widely that they cannot meet frequently to share the
care of parents or other elderly relatives.o The elderly also find it hard
to keep up with a rapidly changing, swiftly paced world of motorcars
and other complex machinery. More than younger people, they are
confused by business and legal processes and terrified by threats to
their property or person.

Traditional aid from churches or charities has not been able to meet
the swelling demand for services to the aged. Social services by public
agencies have been insufficient and inadequate. Community mental

'For an extensive discussion of the delivery of protective services, see ch. 2 of this
report and works cited therein.

There is much literature on the subject of mental health of the elderly, much of thebest of which is by Dr. Robert Butler, psychiatrist and recently appointed director of thenew National Institute on Aging. For a short summary of the area, see Butler, supraNo. 2, at 225-259.
o See ch. 2 of this report, discussion of "Who Are the Clients?"1o This Is true although there seems to be little support for the theory that families"dump" elderly relatives In nursing homes. See Report, supra No. 4, at 18.



health centers," legal service agencies,' 2 and other community agen-
cies 28 have served the aged weakly or not well.

Prejudice against employment of the aged, including enforced re-
tirement, exiles many elderly from the paths of production and leaves
them without a sense of purpose or belonging. Unemployment, aggra-
vated by progressive price increases that shrink pensions and savings,
forces the elderly to deprive themselves of food and shelter, to resort
to eating pet food or to pawn prized heirlooms. Social security
regulations further discourage them from productive and rewarding
work by obliging those who earn extra money to give up part of their
small retirement benefit. For many, the mental distress is worse than
the enforced decline in their living conditions.1 Those who may be
confused, slow, and weak also are the favored prey of thugs, robbers,
and swindlers.

Capping all these troubles and anxieties, many elderly suffer from
cumulative effects of a host of chronic ills, congested blood vessels,
muscular wasting, progressive deafness, loss of vision, and loss of
teeth.

WHAT Is DoNE FOR THESE OLDER PEOPLE?

Though most of the infirm would probably prefer to spend their
last days in a private home, a large percentage are likely to die in
an institution of some kind. More than 1 million of the23 million
persons 65 or older reside in nursing homes.' 5 Of this number, about

n Butler, supra No. 2, at 228-229. Butler states " only 2 to 5 percent of older per-
sons are on the rolls of community mental health centers * * * and public and nonprofit
clinics. Perhaps no more than 2 percent of the time of psychiatrists in private practice is
seent with older patients." Hearing, supra No. 3, at 88. See Butler, supra No. 2, at 225--
209, "They Are Only Senile," for an excellent general discussion of the relationship be-
tween the mental health profession and the elderly.

12 Senate Special Committee on Aging, "Legal Problems Affecting Older Americans," 91st
Cong., 2d sess. (Committee print 1970). 1971 White House Conference on Aging, "Report of
Special Concerns Sections: Protective and Social Support, Legal Aid and the Urban
Elderly (1971)." Hearing on Legal Problems Affecting Older Americans, before the
Senate Special Committee on Aging, 91st Cong., 2d sess. (1970). Hearing on Legal Prob-
lems Affecting Older Americans, before the Senate Special Committee on Aging, 92d Cong.,
1st sess. (1971). Joint Hearing on Improving Legal Representation for Older Americans.
before the Senlate Special Committee on Aging and the Subcommittee on Representation of
Citizen Interests of the Senate Committee on the Judiciary, 92d Cong., 2d sess. (1974). See
also "The Elderly Get Some Clout," Business Week, 95 (Mar. 24, 1975) ; Klaidman,
"Elderly Get Some Help Battling Bureaucracy," Washington Post (Dec. 12, 1974) in
Potomac Magazine.

1 While community services have grown faster than psychiatric or legal services, they
still have a long way to go. For a discussion of some of the problems, see Subcomittee
on Federal, State, and Community Services of the Senate Special Committee on Aging, "The
Rise and Threatened Fall of Service Programs for the Elderly," 92d Cong. 1st sess. (1973),
and Senate Special Committee on Aging. "Developments and Trends in State Programs
and Services for the Elderly." 93d Cong.. 2d sess. (1974).

" This position is supported in a statement of Caesar Gioloto, director of government
relations of the American Psychiatric Association. to William Oriol, staff director, Senate
Special Committee on Aging, in hearing. supra No. 3. It is Impossible to go into all these
conditions at length, but for an excellent overview of statistics and public policy issues
concerning the elderly, see Senate Special Committee on Aging, "Developments in Aging:
1974 and January-April 1975" 94th Cong. 1st sess. (1975) [hereinafter cited as Develop-
ments]. and Butler. supra No. 2.1 Report. supra No. 4, at 15. Dr. Robert Kastenbaum of Wayne State University notes.
"While 1 in 20 seniors is in a nursing home or related facility on any given day, 1 out of
5 seniors will spend some time in a nursing home during a lifetime." Id.



three out of four have some mental problems." Many of those in
nursing homes have been released from institutions for the mentally
ill (where they should not have been confined), because of the recent
trend toward. deinstitutionalization.17

Hans Kabel, 78, a machinist, came to the United States
from Germany with his wife, Emma, in 1939. Although the
neighborhood changed, the couple lived in retirement in an
apartment they had occupied for many years in the Bronx.
Within a few weeks, in the autumn of 1976, Hans was twice
attacked and robbed by young thugs who forced their way
through his door. In the second attack, they stabbed Emma
in the face with a fork to force her to tell where Hans kept
his $275 pension money. The Kabels were childless. With
$23,000 in the bank, they could have afforded to move to a
safer location. Instead, they laid out their burial clothes
neatly on a bed. In separate rooms, they slashed their wrists
and hung themselves from a doorknob. They left a note read-
ing, "We don't want to live in fear any more."

-Digested from an Associated Press report,
October 8, 1976.

In 1973, there remained 81,900 elderly in State mental hospitals.'s
In many mental institutions, the elderly still compose a large per-
centage of those confined.19 At St. Elizabeths Hospital in Washington,
D.C., 60 percent of the patients are more than 55 years old.2 o Other
elderly, including many with mental illness, are cared for in private
homes, foster homes, or boarding homes, which provide some degree
of assistance with personal hygiene, food, and clothing.21

Other disabled elderly have the benefit of noninstitutional services.
The most fortunate have families both willing and able to care for
them. Community-based agencies also may assist elderly persons to
continue to live in their homes with help of a homemaker, visiting
nurse, and home-delivered meals. These services sometimes are de-
livered under the single direction of a protective services agency
either with or without legal sanction under guardianship or protec-
tive services laws.22

1o Supra No. 3.
17The Senate Special Committee on Aging reports that the number of elderly in

mental institutions dropped 56 percent in 5 years from 1969 to 1975. Today only 59,685
elderly remain in mental institutions. Senate Special Committee on Aging, "Nursing Home
Care In the United 'States: Failure in Public Policy. Supporting paper No. 7: The Role
of Nursing Homes in Caring for Discharged Mental Patients," 94th Cong., 2d sess. 718
(1976) [hereinafter cited as Supporting Paper No. 7]. The reasons therefore are: Humanl-
tarian motives; recent court actions; economic reasons ($400 to $600 per month for
nursing home care vs. $800 per month for mental institutional care) ; the advent of SSI,
paying $146 per month (now $167.80 per month) for custodial or boarding home care vs.
$800 per month for mental institutional care. Id.. at 718.7. Developments, supra No. 14
at 35. iSee also Butler, supra No. 2. at 240ff, and Redick, Kramer. and Taube, "Epidemiology
of Mental Illness and Utilization of Psychiatric Facilities Among Older Persons." in
"Mental Illness in Later Life." (Blisse and Pfeiffer eds. 1973) and Supporting Paper No. 7,
supra.Is Report, supra No. 4, at 10. For complete statistics, see National Institute of Mental
Health, Utilization of Mental Health Statistics (1971), Analytical and Special Study
Reports, Mental Health Statistics, Series B, No. 5 (1971).

"5 Twenty-eight percent of all public mental hospital beds are occupied by elderly, yet
elderly receive only 2.3 percent of all psychiatric services. Statement of American Psy-
chiatric Association in Hearing, supra No. 3. at 138.

20 Hearing, supra No. 3, at 13.
n Developments, supra No. 14, at 34-35.
2 See chapter 2 of this report for a full discription of such programs.



THE SOCIAL COST OF NEGLECT

Although most communities have resources for helping the elderly
with mental and physical infirmities, they have been slow to respond
sufficiently to the needs. This tardiness has exacted a terrible price in
human tragedy, not to mention the exorbitant economic loss to the
individual and to society.

The human cost is seen in the appalling condition of the victims.
Neglect of the aging person leads to withdrawal, increasing disorienta-
tion, mental disturbance, and physical deterioration. For those living
in need of care, there is a constant threat of injury from fire, assault,
or accident.23

At the same time, the elderly who are beneficiaries of social services
may be at even higher risk of injury or death. When the elderly re-
ceive that attention, this may mean that the social workers and courts
will put the client in an institution where both the enjoyment and
length of life are curtailed.2 4 In addition to a shortened life, confine-
ment in an institution usually means loss of self-esteem, of freedom,
and of useful activity.25

For families and spouses, especially those without much money, the
burden of caring for a disabled older person can be exhausting emo-
tionally, financially, and physically.26 It is as painful to see a loved
one decline as it is difficult to meet their needs, whether or not as-
sisted by community resources. Yet the family often finds it even more
heartbreaking to commit the patient to an institution.27 In time, the
stress of caring for the patient personally, or even of visiting fre-
quently in an institution, drains a family's ability to continue with
the task or to attend to other family, business, or community duties.

Present public policies of relying primarily on institutional care
without providing other options are as damaging to society as to the
individual involved.

The cost to society is evident in several respects. First, institutional
care is too infrequently rehabilitative. Too seldom are patients re-
stored to function at a level appropriate to the patient's needs. Rather,
as noted earlier, institutional care often accelerates deterioration and
death, usually by passive indifference and occasionally by deliberate
intent.28

Second, frequently the patient is confined to an institution involun-
tarily, either by court order following civil commitment proceedings
or simply because the community offers no other means of care.2 9

2 Butler, supra No. 2, at 225-231.
24 Report, supra No. 4, at 6, and Blenkner, supra No. 2, at 175-185.
7 Butler, supra No. 2, at 260.
N Report, supra No. 4, at 18.
27 Report supra No. 4, at 18; Butler, supra No. 2 at 261.
* Supra No. 24.
2 "At St. Elizabeths Hospital nearly 45 percent of the present inpatient population does

not. according to estimates of the hospital's own clinical staff, need to be retained in a
24-hour psychiatric facility. Yet they are warehoused nevertheless because there are no
suitable alternatives to St. Elizabeths." (from statement of Benjamin Heineman, cocounsel
on Donaldson v. O'Connor, 422 U.S. 563 (1975), 493 F. 2d 507 (5th Cir. 1974), and former
attorney with the mental health law project). Hearing, supra No. 3, at 14, 22.34. For a
discussion of alternative arrangements, see Senate Special Committee on Aging. "Alterna-
tires to Nursing Home Care: A Proposal" Drepared by staff specialists of the Levinson
Gerontological Policy Institute, Brandeis University, 92d Cong., 1st sess. (committee
print, 1971).
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The legality of such treatment has been challenged, notably by
court decisions in O'Connor v. Donaldson 3 0 and Lake v. Cameron.3'

In Donaldson, the U.S. Supreme Court held that it is unconstitu-
tional for a State to confine in a mental institution an individual who
is not dangerous and is capable of surviving alone or with the help of
friends and family.31 a In Lake, the U.S. Court of Appeals for the Dis-
trict of Columbia, in a habeas corpus action, ordered a lower court to
seek less restrictive alternatives for treatment for a nondangerous old
woman confined in St. Elizabeths mental hospital. In these cases and
others, the courts have decided that legal actions which, in the process
of protective treatment, deprive infirm elders of personal freedom
and freedom of choice are (a threat to the freedom of ordinary citizens,
too) unconstitutional.

Third, and perhaps most cogent for those heavily burdened by taxes,
is the point that, aside from being ineffective and potentially un-
constitutional, the institutional care of the infirm elderly is extraor-
dinarily costly. There are far more economical methods of providing
protection.

GROWING FEDERAL INVOLVEMENT

During the past 10 years, State and Federal legislators have voted
to let taxpayers, assume more and more of thq financial burden of
caring for the aged who are physically and m~ntally disabled. Two
main arguments are advanced in support of thi policy. First, it is in
the public interest to insure that the disabled/ elderly have access to
health services which they could not otherwise afford. Second, it is
in the public interest to provide financial aid and services to disabled
elders who are unable to care for themselves and who are without
means of obtaining assistance with their own funds or through friends
or family. In effect, it is a responsibility of Government to pay ex-
penses which cannot be met by individuals who are helpless and
dependent.

The costs of such assistance have been high. Also, they have been
increasing, along with the number of forms of assistance (described
below). The Older Americans Act of 1965 established a national net-
work of State and local agencies to assist the aged. 32 In 1973, amend-
ments to the act provided money to States to furnish social services
(title III) and nutritional aid (title VII) for the aged. The typical
social services provided were listed earlier in this chapter. All such
services, legal services in particular, are important to protection of the
aged.

In 1977, Federal appropriations for Older Americans Act totaled
$401.6 million.3 3 In contrast, medicare and medicaid, voted by large
majorities in Congress in 1965,34 pay billions of dollars for health

30 422 U.S. 563 (1975).
1 364 F. 2d 657 (D.C. Cir. 1966).
a See chapter 3 of this renort. infra. text accompinying No. 42.
3 Older Americans Act of 1965, Public L w No. 89-73, 79 Stat. 219, 42 U.S.C. 3001

et seq. For a discussion of recent developments relating to the Older Americans Act, see
Develonmen's. sur'ra No. 14, at 81-100.

D3 Public Law 94-439 became law on Sept. 30, 1976, when the House and Senate overrode
Presid

1
ent Ford's veto.

34 The medicare program is found in title XVIII of the Social Security Act. 42 U.S.C.
I 1395 et seq. Regulations are found at 20 CFR 404 et seq. Medicaid is title XIX of the

Social Security Act, 42 U.S.C. § 1396 et seq. Regulations are found at 45 CFR 246-250.
For a complete discussion of health issues affecting older persons, consult hearings on
"Barriers to Health Care for Older Americans" before the Senate Special Committee
on Aging, parts 1-16, 93d Cong., 1st sess., through -present (1973-present).



services for the elderly, particularly for the mentally and physically
disabled."*

Medicare, the Federal health insurance for the disabled and those
65 years old and over, paid $14.7 billion in 1975.36 It pays for hospital
care, physicians' services, nursing home care, home health services,
and institutional psychiatric services. The three last items are
especially important to elderly needing protective services. In 1973,medicare paid $200 million for nursing home care alone and $75
million for home health care.17

Medicaid, funded jointly by State and Federal governments and
administered by State governments, pays medical and hospital bills
for those who cannot afford to pay with their own funds.8 In 1974,
medicaid payments exceeded $12 billion." Although the benefits de-
pend on family income, not on age, a large part of medicaid money
goes for services to aged patients who cannot meet costs not covered
by medicare.40 Medicaid also pays health bills for the aged after medi-
care benefits and personal resources have run out.4 1 Medicaid pay-
ments cover hospital care, physicians' services, and nursing homes as
basic benefits in all States. For other services, including institutional
psychiatric treatment and home health care, State governments must
pay part of the bills in order to qualify for Federal funds. For this
reason, their coverage varies from State to State.42 In fiscal year 1973,
medicaid paid $2.1 billion for nursing home care. 1

The supplemental security income program (SSI) has in the past
few years become another major source of Federal support for the
mentally and physically infirm in the aged population. In 1975, the
SSI program provided $6 billion in benefits, a sum that assisted the
blind and disabled as well as the aged.43

a Many of the aged had been
discharged recently from State mental institutions.43b Others were
transferred to boarding houses or other residences from skilled or
intermediate nursing homes. The major economic incentive for sup-
porting disabled elderly beneficiaries with SSI is that the Federal
Government will pay $167.80 a month SSI for custodial care of a
person in a boarding home, far less expensive than nursing care or
care in a hospital for the mentally ill."

More Federal funds especially important to the infirm elderly are
appropriations for mental health care under the National Institute of

a Developments, supra No. 14. at XVIII.
3' See Social Security Bulletin, vol. 39, No. 1 at 1 (January 1976) for breakdown ofvarious costs of melicare in all areas, See also. Butler, "An Advocates Guide to theM1edicare Program," 8 Clearinghouse Review 831 (1975).
37 Report. supra No. 4, at 25, 60.
I See Butler, "The Medicaid Program: Current Statutory Requirements and JudiciaryInterpretations," 8 Clearinghouse Review. 7 (1974).
4 Social Security Bulletin, supra No. 36, at 1.
or"Older Individuals are subject to more disabilities, see psysicians 50 percent moreoften, and bave about twice as many hospital stays that last twice as long as do youngerpersons." Developments, supra No. 14, at XVIII. Moreover, older persons have less thanhalf the income of their younger counterparts. In 1973, half of the families headed byolder persons had Income of less than $6,426; the median income of older persons livingalone or with nonrelatives was $2,723."1 Developments, supra No. 14, at 31. Contrary to popular belief, at present medicarepays only 88 percent of the health bill of the average older person-and this at a timewhen health costs are rising at a rate significantly higher than the increase in the costof living.
'3See Developments, supra No. 14, at 38. In 1972, for example, medicaid paid'only $24million, or less than 1 percent of its total $5 billion budget on home health care.
3Report. supra No. 4, at 25. For a discussion of other Federal assistance to nursinghomes, see Id. at 25.

Q. Social Security Bulletin, supra No. 36, at 1.
43b Supporting Paper No. 7, supra No. 17, at 718-727.
43 Id.



Mental Health, the Developmental Disabilities Act," the Community
Mental Health Centers Act of 1963,'4 and amendments thereto."

Most significantly, the new title XX of the Social Security Act
offers millions of dollars for State programs that provide protective
services aimed at the potentially dependent elders." The law does not

define clearly what protective services should be, a shortcoming caus-

ing considerable confusion to the States. Yet, it breaks new ground by
absolutely endorsing the responsibility of Federal and State Govern-
ments to provide protective services to adults. It is equally significant
that protective services are one of two "universal" services to be pro-
vided without regard to the client's income.

In addition to supporting various services needed by disabled old
people, Federal money has funded projects to demonstrate what pro-
tective services can do and how they operate. These demonstrations
were approved and financed through the Social Security Administra-
tion 48 the Social and Rehabilitative Service of the Department of
Health, Education, and Welfare,4 9 the Administration on Aging,50

and the National Institute of Mental Health.,"
State agencies have had the duty of carrying out some of these

federally funded programs. In addition, States have voted their own
funds to further these goals, either to qualify for Federal funds or to
pay for State-run programs. Certain States, including Wisconsin,
South Carolina, Nebraska, New York, and North Carolina, have been
leaders in establishing State government based protective services.5 2

Most other States are developing governmental protective services to

44 The Developmental Disabilities Services and Facilities Construction Act of 1970, Public
Law No. 91-517, 42 U.S.C. 2670, 84 Stat. 1316. Developmental Disabilities Assistance and
Bill of Rights Act of 1975, Public Law 94-103, 42 U.S.C. § 6001 et seq., 89 stat. 486.

4 Community Mental Health Centers Act of 1963, Public Law 88-164, 42 U.S.C. 2681
et sell., 77 Stat. 290.

e The Community Mental Health Centers Amendments of 1975, Public Law 94-63, 42
U.s.C. 2689, 89 Stat. 308, § 201(b)I(C) state that to qualify as a provider of compre-
hensive mental health services a center must provide "a program of specialized services
for the mental health of the elderly, including a full range of diagnosis, treatment, liaison,
and followup services (as prescribed by the Secretary)."

a Social Service Amendments of 1974, Public Law 93-647, 42 U.S.C. 1397-1397F, 88
Stat. 2351, which became enective Gct. 1. 1 5, removed title Il-A and VI of the Social
Security Act, establishing a new title XX, "Grants for States for Services." It provides
$2.5 billion to States for social services with specific funding limitations for every State.

Estimated funding for protective services for fiscal year 1975 was to be $175.3 million
(from Technical Assistance Memorandum, Administration on Aging, Department of Health,
Education, and Welfare, April 24, 1975). It is especially significant that the goals of

services under that program are: (1) To help people become or remain economically self-

supporting; (2) To help people become or remain self-sufficient (able to take care of
themselves) ; (3) To protect children and adults who cannot protect themselves from
abuse, neglect, and exploitation and to help families stay together; (4) To prevent and
reduce inappropriate institutional care as much as possible by making home and commu-
nity services available; and (5) To arrange for appropriate placement and services in an

institution when this is In an individual's best interest. See also, B. Melemed "Title XX
of the Social Security Act: A Resource for Serving the Needs of Older Persons," (National
Council on Aging: 1976) ; Social Services Amendments of 1974, report of the Committee on
Ways and Means of the Ho'se of Representatives, 93d Conz., 2d sess. (1974) ; and Social
Services Amendments of 1974, conference report of the House of Representatives, 93d
Cong., 2d sess. (1974).

" See Wasser, supra No. 1, and Blenkner, supra No. 2.
49 Social and Rehabilitation Services, Department of Health, Education, and Welfare,

"Report of the National Protective Service Project for Older Adults," (1971).
~Horowitz. supra No. 2.

Hall and Mathiasen. "Guide to Protective Services for Older Persons," (1973).
52 Butler reports that "Federal legislation under the 1962 Public Welfare Amendments to

the Social Security Act permits local welfare offices to set up protective services with 75
to 25 percent financial match; In November 1970 such services were mandated for inclusion
In all State plans. Very few States, however, have actually established protective service
programs." Supra No. 2, at 156. This does appear to be changing rapidly within the past
year or two with passage of title XX of the Social Security Act.



qualify for Federal funds under title XX. Several also have enacted
their own protective service laws."1

THE NEED FOR PUBLIC PARTICIPATION

Public interest in protective services and care for mentally or phy-
sically infirm elderly has been stimulated by recognition of their num-
bers, their needs, the human and economic cost of obsolete policies, bypolitical leadership, professional testimony, and by growing interest
in rights of elderly citizens. It has been abetted by the growth oforganizations of senior citizens and by public participation in pro-grams such as those funded by the Older Americans Act and by title
XX.5*

Particularly stimulating have been the contents of certain Federal
reports on care of mentally and physically disabled elderly, notably
the hearings on "Mental Health and the Elderly," published in 1976by the Senate Special Committee on Aging, and 1975 recommenda-
tions to the President in the annual report of the Federal Council of
the Aging. The. Federal Council expressly recommended that (a) the"frail" elderly receive first priority for existing services, (b) special
services be tailored for their needs, and (c) immediate attention begiven to funding demonstration and evaluation projects to develop
viable legislative and administrative alternatives for care of mentally
and physically infirm elderly.66

In the growing library of works dealing with public policy on care
of the disabled elderly,'" the present report is believed to be the only
one to survey the field broadly with the aim of justifying a coordinated
set of legislative recommendations. This report is unusual also in rec-ommending broad reforms of State law in a field that is supported
primarily by Federal funds.

An elderly woman active in the Gray Panthers recently
asked a party of young men why they shoved older people
aside. One answered frankly, "Because they are so slow."
Her sharp retort was, "I wish for you only that you live to
a ripe old age."

-Janet Neuman, personal report.

51 The following protective services laws authorizes State-run programs: Kent7ucky Re-vised Statutes, ch. 209 ; Mon tana Statutes title 71 § 1902-19019 ; Nebraska Statutes, title28 § 1501-1508; North Carolina General Statutes, ch. 10 § 102 06.; South CrolinaCode, title 71 300.71300.80; TennesseeCode, title 4, 2301-2312; Virginia Code, h. 63.§55.1; Revised Code of Washington § 26.44; Wisconsin Code, chs. 55.001 et seq., 46.03,880.07. Protective services programs operate under the following State regulations : Cali-fornia Welfare and Institutions Code, division 9, ch. 10001, Regulations of Health andWelfare Agency, 30050 (1969) (Department of Health) Department of Human Re-sources Manual Transmittal No. 40 under Georgia Code 49-604; Oregon Public WelfareDivision Rule 11.000.
54 See generall Y, Butler, supra No. 2."Federal Council on the Aging, 1975 Annual Report, 45-50 (1975). See also earlier

reports of the President's Council on Aging. "F'ederal Payments to Older Persons in Need ofProtecti on" (1965), and "The Report of the President's Task Force on the Aging" 33, 34(1970).
W Besides those already mentioned, see Subcommittee on Health and Lonig-Term Careof the House Select Committee on Aging, "New Perspectives In Health Care for OlderAmericans," 94th Cong., 2d seas. (commitee print, 1976) ; hearings on home health carebefore the House Select Committee on Aging, 94th Cong., 2d seas. (1976) ; Senate SpecialCommittee on Aging, "Home Health Services In the United States: A Working Paper onCurrent Status," 93d Cong.. 1st seas. (committee print, 1973) ; Senate Special Committeeon Aging, "Home Health Services in the United States," 92d Cong.. 2d seas. (committeeprint, 1972) ; Senate Special Committee on Aging, "Mental Health Care and the Elderly:Shortcomings In Public Policy," 92d Cong.. 1st seas. (1971).



Considering that so many elderly need some type of daily assist-

ance, we recommend strongly the continuing development of such

social and protective services by public agencies. Yet beyond these

public services, there remains the great need for popular discussion
and understanding of protective service laws and of the many forms

of care for disabled adults.
The issues are controversial because they are complicated. In their

moral aspects, they require as much study as the issues of abor-

tion, death with dignity, capital punishment, or sterilization of the

mentally incompetent. For lack of acceptable, simple solutions, it is

necessary to work out reasonable compromises among equally valu-
able principles, to reconcile conflicting paths toward a common ob-

jective. On one hand are the ideals of personal choice, individual
freedom, and respect for individual differences. On the other are the
principles that society has a duty to protect those unable to care for

themselves and to protect itself from dangerous and destructive
situations.

Moreover, the discussion involves complex questions of a medical,
legal, and psychiatric nature. And, we must consider the hostile feel-
ings of the often unwilling older person who disagrees with the court
or the social worker's judgment that protective services are necessary
and helpful.

Many will legitimately question whether the older candidates for
protective services constitute a social challenge worthy of public at-
tention. Margaret Blenkner, an acknowledged expert on protective
services, felt that the older disabled person truly is a social responsi-
bility, but in coming to that conclusion she posed several important
questions.5 7

First, given that most older "protectives" neither desire assistance
nor define themselves as a group in need, in whose opinion are they
termed a problem?

Second, given their resistance to assistance and by definition their
lack of relatives or friends, is assistance given to relieve the older
person's burden or more the psychological discomfort of the helping
professional?

Third, is the real social problem the older person on whom atten-
tion is focused in crisis, or in fact are the real social problems the
long-term underlying societal causes bringing a person to that crisis?

Fourth, isn't the societal solution, that is, institutionalization, fre-
quently as destructive as the individual's situation?

Finally, a "problem" presumably suggests a resolution or at least
possibility of improvement. Yet many older persons needing pro-
tective services could never improve to the point of normal function-
ing. Often "improvement" can be at best psychological adjustment
and acceptance of supportive help in the most dependent environment
possible. Thus, how can we consider these persons a "problem" when
no "solution" will ever exist?

Blenkner's comments explain why, in the judmment of some, includ-
ing many elderly people, the need for intervention in the lives of the
infirm aged exists mainly in the minds of self-centered professionals

' See Blenkner, supra No. 2, 160-162, and see Id. 159-174 for an excellent discussion of
these issues.



and well-meaning but misguided humanitarians. This question of the
need for protective services needs searching popular discussion and
clarification.

The fact that candidates for protective services are relatively incon-
spicuous keeps them from becoming a popular cause. They share this
handicap with mental patients, nursing home patients, and the termi-
nally ill. Few identify with them or think of being in their position.
They have no powerful advocates. There are none to call their abusers
to task or to criticize infringements of their liberties. Only the public
at large is ultimately accountable for the treatment of proiective serv-
ice clients.

This report offers a framework for examining the issues. The debate
and discussion will proceed in the mass media, in Congress, in aca-
demic circles, in legislatures, in forums for civil liberties, and among
senior citizen leaders. Popular opinion will have its innings in hear-
ings on title XX, on the Older Americans Act, and on State laws
concerning civil commitment, protective services, and guardianship.
The outcome of such discussions will affect both the standards for
intervening in older people's lives and the practice of intervention, if
it is to be allowed at all. Only after thorough discussion and study will
legislators, administrators, and civil leaders be able to sort out and
decide upon the complex and controversial issues.

RECOMMENDATIONS FOR STATE LAW REFORM

Out of such discussions, the least to be expected is broad improve-
ment of community services. Above all, the debate should disclose the
glaring need for reform of State laws concerning civil commitment,guardianship, and protective services.8

Current civil commitment procedures give little consideration to
conditions peculiar to older persons. Rarely does a psychiatrist or so-
cial worker evaluate the circumstances to ascertain the appropriate or
available alternatives to commitment or guardianship. Still less
frequently does any one seek out other options for the client. Judges
aren't usually required to find that the treatment ordered is the least
restrictive consistent with the elderly person's needs.

Guardianship proceedings are outdated and frequently of question-
able constitutionality. No guardianship services are available for those
with meager assets. State laws seldom provide for protective care short
of guardianship. When they do, they fail, often, to provide that the
arrangements respect the client's constitutional rights. Yet these laws
provide the only alternatives available whenever legal intervention is
sought to authorize care of an infirm elderly person.

ISSUES IN THE REFORM OF THE LAWS

The core issue in legal proceedings to order protective care is freedom
of choice. The determination of this issue involving personal liberty
belongs in the legal forum, although physicians, psychiatrists and so-
cial workers should contribute to the decision. But it is the court which
must decide whether disabled older persons, particularly those who

" See chapter 3 for an in-depth discussion of the need for legal reforms.



have refused help, have the freedom to accept or reject protective
services.

In the past, this decision usually has been a one-sided judgment by
a friend or social worker, presumably acting in behalf of the client.
Although each and every case warrants individual consideration, the
decisions should be consistent with a set of principles established and
administered under State laws, consistent with the civil liberties of
those involved.

The court is the correct forum for such decisions for two reasons.
First, the law provides the framework for defining the respective
interests of society and the individual, such as protection of the
individual, protection of the social worker or friend offering assist-
ance, and protection of society from possible dangers posed by the
client. In legal language, these interests are protected or represented
by specific concepts; that is, the 5th and 14th amendments to the
Constitution, parens patriae, and the State's police power.

The protection of individual liberty is bestowed under the 5th and
14th amendments and newer concepts of individual privacy. The pro-
tection of the individual's health and safety is embodied in the concept
of parens patriae, allowing the State to intervene in the life of an
individual when deemed in the best of interests of that person. Finally,
the protection of the society from that which endangers its health,
safety, or well-being is embodied in the police power authorizing the
State to remove that which is dangerous, unhealthy or even
unwholesome.

Second, the provision of protective services to the elderly in any
given situation may require a balance or compromise of any or all of
these interests, a traditional responsibility of all courts.

Regrettably, the legal profession has not undertaken a comprehen-
sive study to restructure protective service laws relating to older peo-
ple. Such a study is overdue. We hope this report will encourage the
Congress, State legislatures, courts, the American Bar Association,
law schools, and the legal profession in general to do three things: to
identify the conflicting interests; to affirm the rights of infirm elderly
people; and to develop a set of laws that will make protective services
humane.

In expectation of such action, we recommend the following reforms
of State law:

(1) Before ordering civil commitment, guardianship, or any lesser
form of involuntary treatment of an elderly person, the presiding
court should be required, except in emergdncy proceedings, to do two
things: first, to order that the person be screened by a psychiatrist
and a social worker in order to determine the most appropriate avail-
able mode of placement, treatment, or assistance; second, to issue in
writing a finding that the placement or intervention ordered is the
least restrictive alternative possible consistent with the person's needs.

(2) Guardianship laws concerning both person and property should
provide complete due process including the right to counsel, to be pres-
ent, to cross examine witnesses, to appeal, et cetera.

(3) State law should provide for establishment of (a) an adult pro-
tective services system, (b) proceedings guaranteeing due process of
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law concerning limited intervention during temporary emergencies
in lives of elderly persons and (c) proceedings guaranteeing due proc-
ess of law concerning involuntary protective placements of any older
person (whether emergency or not).

(4) State law should provide for establishment of public guardian-
ship service for persons without financial resources to pay private
guardians.



Chapter 2

SOCIAL WORK ASPECTS OF PROTECTIVE
SERVICES FOR THE ELDERLY: CONTRIBU-
TIONS OF SOCIAL WORKERS TO PROTECTIVE
SERVICES

Within the last 20 years, many social workers, some associated with
the National Council on Aging (NCOA) and others with the Benja-
min Rose Institue in Cleveland, have intensified professional concern
with protective services for the elderly. Among them, Margaret Blenk-
ner, Virginia Lehmann, Gertrude Hall, Geneva Mathiasen, Ruth
Weber, and Sadelle Greenblatt have designed and operated programs
and published reports which have provided both the practical experi-
ence and theoretical basis for the reforms proposed for protective
services law.

Anyone considering these reforms must ask, how did these programs
operate? What conclusion may be drawn from this research? Who
needs protective services? What services have been provided? How
has the law affected the availability, form, and delivery of protective
services? How often do protective services require intervention into
clients' lives against their will? How often do the courts authorize
such intervention? How do professional findings bear upon the pro-
posed reforms?

The answers must be viewed also through the eyes of the legal pro-
fession and the general public before the laws are changed.'

TwE PROJECTS

In 1958, a small group of concerned social workers assembled to
form an "Ad Hoc Committee on Protective Services for the Elderly"
under the sponsorship of the National Council on Aging. In their
"Guide to Development of Protective Services for Older Persons"
Gertrude Hall and Geneva Mathiasen recount the groundbreaking

x An interdiscinlinary discussion of protective services is not new, although this report
may be the broadest and lengthiest to date. For enrlier references, see Alexander, The
Aged and the Need for Surrogate Manafement (1972).; Allen et al. Mental Imnairment
and Legal Incompetency (1968); Group for the Advancement of Psychiatry, Lqws Govern-
ing Hospitalization of the Mentally Ill. (-Rent. No. 61. 1966) ; Lehmann. Guardianship and
Protective Services for Older People. 42 Social Case Work 5-6 (1961) ; Lehmann and
Mathiasen, Guardianship and Protective Services for Older Peonle (1963) : Lehmann,
The Legal Aspects of Dependency and Guardianship of Adults (1959) : National Council on
Aging, The Law and the Impaired Older Person: Protection or Punishment? (1966);
Siegel. The Legal Aspects of Protective Services, in New York State Office for the Aging.
Proceedings of the Fourth Annual Governor's Conference (1965) ; Research Denartment of
United Commuity Services of Metropolitan Boston. Protecting the Aged : A Llyman's
Handbook of Laws and Legal Procedures under Massachusetts Practice (19-1 : Regan.
A Protective -Services Program for Maryland (unpublished report) (National Council of
Senior Citizens. 1974) ; Springer. Protective Services for Older Persons in Pennsylvania:
Analysis of Existing Law and Recommendations (unpublished report) (National Council
of Senior Citizens, 1975).



nature of this meeting. 2 The focus of their concern was the growing
number of mentally and physically disabled elderly who were no
longer able to care for their daily needs and were prey to abuse, ne-
glect, disease, accident, and exploitation because they did not have
friends or family to assist them. Apparently few, if any, in the pro-
fession had ever investigated the subject in depth.

Over the years the numbers of concerned professionals grew. 3 In
1963, NCOA hosted an interdisciplinary seminar on protective serv-
ices for the elderly in Houston.4 Two other notable developments
occurred in that year. First, the results of a Chicago study directed
by Virginia Lehmann, an attorney-social worker, were published in
"Guardianship and Protective Services for Older People." 5 Second,
Cleveland's Benjamin Rose Institute began a 5-year study, financed
by the Social Security Administration, of protective services for se-
verely impaired older adults. The unexpected results of this study
challenged the very bases of the social work profession's assumptions
that protective services were a good thing for older persons.6

In 1964, the National Council on Aging, with a 4-year grant from
the National Institute of Mental Health, undertook to compare the
findings of three model protective services programs for the elderly.
One was conducted by a voluntary agency in Houston, called Shelter-
ing Arms; one by the Community Welfare Council of San Diego in
cooperation with the School of Social Work at San Diego State Col-
lege; the third by the Department of Public Welfare of the city of
Philadelphia.7

In 1967, two other model programs, both conducted by public wel-
fare agencies, one in Washington, D.C., the other in three rural coun-
ties of Colorado," were established with funds from the Social and
Rehabilitative Services division of the U.S. Department of Health,
Education, and Welfare. Shortly afterward, the Council for Com-
munity Services in Metropolitan Chicago launched a similar program
with funds from the Office of Economic Opportunity, title XVI of
the Social Security Act, and the Model Cities prosrram.9

Still, by 1968, 10 years after the formation of NCOA's ad hoc com-
mittee, fewer than 20 communities in the Nation could be identified
as having "communitywide protective service programs for the
aged." 10 Meanwhile, the numbers of the elderly had increased, as had
reports of their abuse and neglect, deviance, and "untended illness."

62 Hall and athasen. "Guide to Development of Protective Services for Older Persons,"6(1973) [hereinafter cited as Hall].. For a good bibliography, including earlier works in the field of protective services, seeBlenkner, Bloom. Nielsen, and WVeber. "Final Renort: Protective Services for Older People.Findings from the Benjamin Rose Institute Study" 186 (1974) [hereinafter cited asBlenkner].
4 "Seminar on Protective Services for Older People" (Eckstein and Lindey, eds. 1974).See also, Lehmann, "Guardianship and Protective Services for Older People," 42Social Casework 5-6 (1961) and Lehmann, "The Legal Aspects of Dependency andGuardianship of Adults" (1959).
6 Blenkner. sunra No. 3.Reports of these projects are found in Hall, supra No. 2; Horowitz and Estes, "Pro-tective Services for the Aged" (1971) [hereinafter cited as Horowitz] ; and CommunityWelfare Council of San Diego, "The Evolution of Protective Services for Older People"(1970).
8 See Social and Rehabilitation Service. U.S. Department of Health, Education, andWelfare, "Report of the National Protective Services Project for Older Adults" (1971)[hereinafter cited as Report].9 See Council for Community Services in Metropolitan Chicago, "Protective Services forthe Aged: Final Report on the Chicago Project" (1973) [hereinafter cited as Chicago].10 Hall, supra No. 2, at 5.



Hall and Mathiasen attribute the slow pace of progress to the com-
plexity of the problem and to "traditional attitudes which accept devi-
ant behavior as normal for an older person." 11 In 1968, the National
Council on Aging sponsored a conference in Houston aimed at "over-
coming barriers to protective services for the aged," 12 and attempted
to analyze the reasons for the slow progress and to identify problems
and future possibilities.

-Since then, model projects, both large and small, have continued
to experiment with protective services and to report their findings.
These include: A geriatric screening project in San Francisco; 3

various foster homes and other residential facilities to care for the
aged; 14 establishment of public guardians in Delaware, California,
Portland, Oreg., and Chicago; 15 the use of emergency care facilities;
a special staff to serve the elderly in a family court in the State of
Washington; a State-funded research project in Pennsylvania; ", and
a geriatric evaluation project in Maryland.'- Legislatures in Wiscon-
sin, the Carolinas, Tennessee, and elsewhere have voted State sponsor-
ship of local protective services programs.18

Funds available through title III of the Older Americans Act have
improved substantially the availability of the components of protective
services. Further impetus has been provided by the title XX 1' social
services program.

Reports of these many projects"0 contain answers to a number of
the questions posed above, but they raise other issues. All these ques-
tions bear importantly on proposed reforms in protective services law.

PROTECTIVE SERVICES DEFINED

The initial question is: What is a protective services program ? 21

Generally, a protective services program is an interdisciplinary pro-
gram of assistance to persons with mental and physical disabilities,
who can no longer take care of their basic needs, and who require
community support. The underlying factor is the potential for legal
intervention in the beneficiary's life. Such intervention, in principle,
is invoked for a person who is not capable of making decisions in per-
sonal or business matters and is dangerous or is in danger. Some have
interpreted this principle to mean that legal intervention may be

U Id.
n See Hall supra No. 2, at 9-10 and "Overcoming Barriers to Protective Services for

the Aged conference Proceedings" (Hall and Mathiasen, eds. 1968). NCOA had also held
two workshops in 1965 at the Natlon'l Conference on Social Welfare. the proceedings of
which are reoorted in Lindev. "A Crucial Issue In Social Work Practice, Protective
Services for Older People" (1965).

"'Senate Special Committee on Aging, "Mental Health Care and the Elderly: Short-
comings in Public Policy." 92d Cong., 1st sess. 70 (1971).

" See Butler, "Why Survive? Being Old in America." 240-246 (1975) ; TT.S. Department
of Health. Education, and Welfare. Foster Family Care for the Aged (1965).

5 See McKeany and T. Taylor, Public Guardians and Welfare Services in California

(University of California School of Social Welfare, 1970).
'5 For a renort, see Eisenberg, Gottesman and Ishizaki. Protective Services for Adults:

A Policy for Pennsylvania (1975).
17 See Regan, supra No. 1.
Is See chapter 1 of this report, No. 52.
1o See chapter 1 of this report for a discussion of the Older Americans Act of 1965, and

title XX.
20 Hall, supra No. 2; Horowitz, supra No. 7; Blenkner, supra No. 3; Report, supra No. 8;

Chicago, supra No. 9. For bibliographies of other works see Blenkner, supra No. 3 at 186,
or Hall supra No. 2 at 117-119.

,J For a discussion of the definition of protective services, see Horowitz, supra No. 7 at
8-5, Eisenberg, Gottesman, and Ishizaki, supra No. 16, at 7-11.



invoked when a person refuses services deemed by others to be neces-
sary to the safety of the beneficiary or the public.

Sroxsons OF PROTECTIVE PROGRAMS

The sponsors and operators of protective services programs include
private voluntary orgamzations, a community welfare council, city
welfare departments, State and local social service agencies, health
departments, and a local interagency committee. In some States, such
as Wisconsin and North Carolina, the projects, were authorized by
State legislatures.22 Many programs, though, had to struggle in the
early years for community recognition and acceptance.

As noted elsewhere, funds have come from the National Institute
of Mental Health, Social Security Administration, the Administration
on Aging, and the Social and Rehabilitative Service of the Depart-
ment of Health, Education, and Welfare, State and local governments,
private sources, and, most recently, title XX of the Social Security
Act.

COMnON CHARACTERISTICS OF PROTECTIVE SERVICES

Despite their diversity, protective services projects through years
of experience have several common denominators: the kinds of clients,
certain principles of practice, and the need for interdisciplinary coop-
eration among law, social work, medicine, and psychiatry.

WHO ARE THE CLIENTS?

Although each client is unique, they share many similarities and
a pattern has emerged of typical protective services beneficiaries. Orig-
inally, most agencies decided that a client had to be above a certain
age (usually 60 years or more) to be eligible; live outside an institu-
tion; be mentally incapable of taking care of self or property to a
degree that posed danger to the person or others; and without anyone
able and willing to provide needed help.

Aside from these agency requirements, statistics gathered by the
agencies brought out other descriptive information.23 More clients
were female than might be expected in the general population at that
age; more were white. Most were alone, either never married, divorced,
or surviving spouses. Most were 75 years old or older. Typical incomes
ran from $100 to $250 a month, although some very serious cases
involved the well-to-do. Not many had more than 8 to 12 years of
school, although a few in severe circumstances were highly educated.
The authors of the Benjamin Rose Institute study described their most
exceptionally wretched clients as characterized by "anomie, alienation,
and despair." 24

There is, however, a danger in typifying clients. Each is an
individual: The woman with 50 cats, the lady with the stuffed shopping
bag, the man who locked himself inside his farmhouse, the man who

a See chapter 1 of this report, No. 52.w For lengthy descriptions of various client populations see Blenkner, supra No. 3.at 33-57; Horowitz, supra No. 7, at 49-63; Chicago, supra No. 9, at 79-94; Hall, supraNo. 2, at 62-69.
24Benkner, supra No. 3, at 179.



stored old newspapers, and the lady with 15 starving pets. Such
variety in itself suggests the complexity and frustrations of the social
worker's task.2 5

PRINCIPLES OF PRACTICE

Of the programs studied, certain basic operating principles were
identified which, on paper at least, guide the social worker delivering
protective services to an elderly client. Hall and Mathiasen identify
them as: client participation in decisionmaking, insofar as possible;
maintenance of the client in a noninstitutional setting, insofar as
possible; assumption of surrogate role by the social worker only if a
client is incapable of making a decision, lacks a friend or relative to do
so, or refuses help to prevent danger to himself or others; and
restoration of decisionmaking power as soon as possible. 26

Most protective services programs also have certain common pro-
cedures. They attempt to assist clients by providing or securing a
range of services tailored to individual needs.27 These services are
usually classified as preventive, supportive, or surrogate (meaning
use of a substitute or guardian) .28 They include medical evaluation,
financial management and assistance, psychiatric evaluation and con-
sultation, legal consultation and services, homemaker or household aid,
nursing and other health aid in the home, social services (transporta-
tion, friendly visiting, shopping, escorts, and others), protective place-
ment, and judiciary and guardianship services. 29

This range of services provides flexibility for a program to meet
different needs. In theory, the client, as much as possible, is drawn into
sharing decisions about these services.s0 A program director favors
surrogate services only when a client is unable to participate (that
is, guardianship, fiduciary services, protective placement).31 Legally,
surrogate functions should be authorized by a court; in practice, a
social worker may make the decision and assume responsibility.32

INTERDISCIPIJNARY APPROACH

The necessity for a constellation of services, including medical, psy-
chiatric, social, and legal accounts for another basic similarity of

r Blenkner states: "Rarely located or Interviewed in surveys, the protective Is, for all
practical purposes, a sociological unknown, about whom there are few epidemiological data,
no well-developed theories, and little research. Yet, the concern such persons generate,
collectively and singly, is enormous, and helping professionals are constantly called upon
to make decisions that impinge on life and liberty of older protectives," supra No. 3, at 157.

2 Hall, supra No. 2, at 12-13.
27 Horowitz, supra No. 7, at 3, 12. It Is important to remember that service delivery Is

the key to almost all protective service programs. This Is the result of two basic assump-
tions of almost all programs: First, that there Is a great need for protective servrces In the
community, and second, that the effect of services on clients will be positive.

28 This was agreed on very early at the 1963 NCOA conference and appears to remain
unquestioned. Supra No. 4. See Horowitz, supra No. 7, at 3.

25 For a lengthy discussion of various service components of protective service programs,
see Wasser, "Protective Casework Practice with Older People," 54-83 (1974), Blenkner,
supra No. 3, at 14; Chicago, supra No. 9, at 25-41, 79-115; Hall, supra No. 2, at 79-97.
Because of the range of services, all programs stressed the vital Importance of both good
relationships with all existing community resources and an Interdisciplinary approach to
delivery of services.

0 Horowitz, supra No. 7, at 64.
1 See infra text accompanying footnotes 37-66.
2 Hall, supra No. 2, at 48, 86, 87.



most protective programs.3 3 While many specialists contribute to a
program in a cooperative and complementary plan, primary responsi-
bility for the client's welfare falls upon the social worker, 3 who
must locate needed resources, see that they are provided in an economic,
systematic, and timely order, and cultivate the support of many
different agencies. Methods of encouraging a coordinated response
by the various resources include the following: multidisciplinary ad-
visory boards; use of consultants; a multidisciplinary advisory com-
mittee on legal intervention; a requirement for coordination under
State law; and the use of a local social services director with responsi-
bility for the entire program.:5 The task of coordinating diverse and
sometimes jealous specialists can be difficult. But most project direc-
tors agree that a system of coordinated resources is essential to effec-
tive protective services."1

USE OF LEGAL INTERVENTION

As noted above, legal intervention 3 may take the form of civil
commitment, guardianship, conservatorship (guardianship of prop-
erty), power of attorney, protective placement, or court-ordered serv-
ices under newer protective service laws. An examination of the use of
legal intervention by social work programs may explain the need for
reform of protective service laws.

REAsoNs FOR LEGAL INTERVENTION

Why have protective services programs used legal intervention?
Consider the frustration of trying to help someone who is incom-
petent but resistant. The client may have severe mental disabilities,
but neither desires nor seeks assistance or actively resists it. This condi-
tion may lead ironically to a desperate need for the very help that had
been refused.3

8 A client may have become dangerous or endangered,
in need of emergency action to prevent further suffering, or a crisis."
Moreover, many clients fear social workers: they feel "threatened by
the approach of persons representing power and authority * * *
power and authority that they suspect [ed] would be used to curtail
what little freedom of action and choice they still had left." 40

To overcome these difficulties, the projects began to intervene timidly
at first. Social workers gradually accepted the need to assume author-

*3 Blenkner reports: "Although the general practitioner, public health nurse, socialworker, lawyer, juror, financial manager, and psychiatrist, among others, occasionallymeet on the common ground of a protective situation, there is an immense fog'concerningresponsibility and cooperation among professions. Since the social problem of the olderprotective is most likely to be defined by experts from these disciplines, the lack of com-munication is all the more disturbing. The mere presence of a number of professions, eachunsure of its responsibilities, increases the chances of the protective client suffering fromthe malintegration of this aspect of the social system." Supra No. 3, at 154. See alsoHorowitz. supra No. 7. at 8-12, and Chicago, sunra No. 9, at 57.4 Blenkner, supra No. 3, at 5; Horowitz, supra No. 7, at 8-12.33 See Hall, supra No. 2, at 113.
* Chicago. supra No. 9, at 2-57.
37 See Hall, supra No. 2, at 84.3 Blenkner, supra No. 3, at 64-71; Horowitz, supra No. 7, at 62.SB 3d.
'0 Blenkner, supra No. 3, at 26.



ity in certain cases to deliver services or simply to gain entry to a

home. Their reasoning is described in a report on the San Diego

program .4 1 At first, the worker was guided by two premises: a belief

in the importance of client self-determination and a belief in the abil-

ity of the social work profession to mobilize community resources to

assist a client. Gradually, the worker realized that some endangered

persons, who could not take care of themselves, were unable to, or re-

fused to, consent to needed aid. Only intervention against the client's

will would offset the danger. At this point, it was the worker's turn

to come to a serious, difficult decision, often without concrete

guidelines.
Hall and Mathiasen dwell on this issue in their "Guide to Develop-

inent of Protective Services for Older People." Referring to "Some

Ethical and Procedural Problems in Providing Protective Services:

Preliminary Service Study," they say:

There are two sets of criteria to be considered: what is

legally possible and what can be done without betraying the

standards and ethics of the social work profession. Acute and

constant awareness of the civil and personal rights of the

individual and a dedication to preserving these must be the

base from which to start. Nevertheless, if seriously impaired

persons are to be given protection, some infringements of their

rights of self-determination are unavoidable, and the social

worker has to make peace with himself in doing what seems

essential to prevent complete deterioration. It is a matter of

careful judgment and not to be taken lightly to decide at what

point authoritative intervention is necessary.4 2

And from the Benjamin Rose Institute: "Final Report Protective

Services for Older People":

In essence, guardianship * * * by an agency * * * repre-

sented the legal validation of many services that the client

had been leaning on the agency to perform. With the involun-

tary client, guardianship was obtained to assure that a deci-

sion to which he was opposed could be acted upon in some

crucial area of his life, usually having to do with where he

was to live or be cared for.4 3

In essence, guardianship was a device of the agency to achieve the

same end sought earlier on a voluntary basis."4 Regarded as a drastic

step, a last resort, 4 5 guardianship was felt to be justified on the theory

that it protected the welfare of the client or the community or both.

FREQUENCY OF INTERVENTION

Being a standard component of protective service, how much has

legal intervention been used? Most programs report that legal inter-

vention was necessary for from 8 to 15 percent of the clients.46 Workers

4' Hall, supra No. 2, at 48-49.
4' Hall, supra No. 2, at 49.
43 Hall, supra No. 2, at 76.
44 Blenkner, supra No. 3, at 76.4 ' 

Id.
4G See Hall, supra No. 2, at 84-89; Blenkner, supra No. 3, at 87; Chicago, supra No. 9,

at 29.



with greater experience and skill were more willing to use intervention
and to employ it early.4 ' They considered legal help to be the service
most urgently needed when intervention appeared necessary. 8 Almost
without exception, project directors concluded that the need for legal
intervention was directly tied to the severity of the client's disability:
the more serious the condition, the more probable the prospect of
intervention.49 They also repbrted some relation between the need for
intervention and the amount of the client's assets or property.

Significantly, in certain situations where legal intervention might
have been appropriate, it was not used. Guardianship and legal serv-
ices were often the least employed of all the services in a program. 0

Social workers were simply reluctant to invoke the law, or they were
unfamiliar with its use.51 They felt conventional voluntary social
work procedures were superior.52 Agencies were reluctant to submit
guardianship petitions or act as guardians.5 3 Legal services, guardians,
and conservators were often hard to find. 4 Medical or psychiatric
evaluations necessary for court petitions were not readily obtained.5 5

Intervention often produced a negative reaction in the client and
almost always a loss of social esteem.56 Perhaps the best argument
against intervention was that guardianship did nothing constructive
except to establish control over the client's finances and allow consent
for medical treatment.5 '

EFFECTIVENESS OF INTERVENTION

When guardians were used, the action was intended often as a
means to an end, presumably the client's well-being. But the projects
report conflicting results at best.

A positive gain is that, with time and with the establishment of good
relations with the social worker, many involuntary clients became will-
ing participants in major decisions about their lives. Although inter-
vention sometimes enabled a client near the end of life to secure cer-
tain necessities and greatly desired benefits, guardianship brought even
greater benefits to others 58: The social worker was relieved of frustra-
tion and the guilt of leaving the client untended and in danger; the
community, neighbors, and family were protected from expectation
of injury and, perhaps unnecessarily, from the client's conduct, which
might appear unpleasant or eccentric.

There is evidence that negative as well as positive results occur
from intervention, and also from protective services. The presumed
beneficiary was often resentful and further alienated.55 The client suf-

47 Hall, supra No. 2, at 85-86.
4 Hall, supra No. 2, at 98; Wasser supra No. 29, at 70.
09 Chicago, supra No. 9, at 29; Hall, supra No. 2, at 80-83. Hall notes that in the

Houston project, 73 percent of those clients classified as "dangerously incompetent" needed
legil Intervention.

50 Blenkner, supra No. 3, at 87; Wasser, supra No. 29, at 79; Chicago, supra No. 9, at
37, 82; Horowitz, supra No. 7, at 46.

51 Hall, supra No. 2, at 84; Chicago, supra No. 9, at 38, 82.
* Hall. supra No. 2. at 84.
3 Blenkner, supra No. 3, at 87; Chicago, supra No. 9, at 37.
" Horowitz, supra No. 7, at 47; Hall, supra No. 2, at 80-83; Chicago, supra No. 9,

at 33. 37, 97.
5 Chicago, supra No. 9. at 37.

56 Blenkner, supra No. 3, at 87, 160-162.
W Blenkner, supra No. 3, at 87.
Gs Hall, supra No. 2, at 13.
* Wasser, supra No. 29, at 79.
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fered not only the.Jstigma of becoming a ward of the court but also a
loss of liberty, civil rights, and pride.6 0 Most seriously, legal interven-
tion frequently led to confinement in a mental or other institution,"
with resultant hastening of death.6 2 Quite often the costs of interven-
tion far exceeded the benefits. 2

A CONSENSUS

Project directqrs generally agreed on certain points in dealing with
the law. First, almost all felt the option to pursue legal intervention
was necessary at times. In that event, a clear understanding of the
law was essential, as were good relations with the probate courts and
the availability of legal counsel for the client.64 Second, medical, psy-
chiatric, legal, and social work consultations were necessary and de-
sirable before legal intervention.65 Third, statutory changes were ur-
gently needed in practically every State. 6 Most State law was confus-
ing and provided insufficient safeguards in protecting individual
rights. The ease of establishing a guardianship was often alarming, the
legal consequences drastic. The law was typically inflexible and pro-
vided little room for maneuvers.

SUMMARY OF FINDINGS OF PROGRAMS

Protective services for the elderly have been the social workers' re-
sponse to a major challenge. The reports yield the following findings:

Millions of mentally and physically disabled elderly wait in need
of many different forms of assistance.

There is an increasing need for widespread, community-based serv-
ices of good quality and specialized protective services.

The need should be met by a coordinated system of protective serv-
ices supplied by medical, legal, psychiatric, and social work profes-
sionals and specialists.

Clients should be granted as much responsibility as possible for
decisions about their lives. The social worker should make decisions
only when the client is unable to do so.

Intervention in the lives of clients by a protective services program
seems to be accepted when a suitable outcome is not possible under the
client's self-direction. This intervention, to the extent practical, should
be attempted only with the client's permission.

At times, the client is unwilling or, at best, noncommittal. If the
client appears to present a danger to self or others, the social worker

so Id.
Horowitz, supra No. 7, at 55; Blenkner, supra No. 3, at 138, 181; Chicago, supra No. 9,

at 143.
o2 Blenkner, supra No. 3, at 138. For an opinion seeking to disprove Blenkner's findings,

see Berger, Piliavin, "The Effectiveness of Casework: A Research Note," 21 Social Work
No. 3, at 205-207 (1976).

** Blenkner offers two insights into this problem. First, she proffers a general conclusion
"that the helper would do well to adhere to the principle of minimal intervention, intro-
ducing change slowly and only in the amount necessary to make the client more comfortable
and acceptable to his neighbors," supra No. 3 at 184. Second, quoting from Trilling.

" * 6 we must beware of the dangers which lie in our most generous wishes. Some
paradox of our nature leads us, when once we have made our fellow men the objects of
our enlightened interest, to go on to make them the objects of our pity, then of our wisdom,
ultimately of our coercion." Id. at 215.

64 Hall, supra No. 2. at 39, 105, 113.
a Blenkner, supra No. 3, at 87.
. Hall, supra No. 2, at 54, 110.



should provide involuntary protection, preferably with a court order
but without legal authority if necessary.

Whenever possible, placement of elderly clients in institutions
should be avoided, although intervention often leads to commitment
and a truncated future for the client.

Despite many difficulties, protective services for the elderly are usu-
ally beneficial or could be. For this reason, they are preferable to allow-
ing an elderly person to deteriorate in isolation, to become alienated,
and to die alone and unattended.

UNANSWERED QUESTIONS

Although the social work profession has done much to meet the
needs of the mentally and physically disabled elderly, this report
would be incomplete without a discussion of conflicts inherent in pro-
tective services law.

First, whom do protective services laws protect? Considering the
effects of institutionalization and the death rates following involun-
tary intervention, do these laws truly protect the client? Is inter-
vention more often intended to protect the sensibilities of a public
offended by the sight, smell, or presence of the older person? r Is it
done to accommodate the social worker who cannot bear to leave the
older person alone? "s

Second, does intervention do more harm than good for the client?
On the negative side is the tendency toward institutionalization and
its consequences, including loss of liberty and self-esteem. 9 On the
positive side of the ledger, the quality of the person's life can improve
at least in the eyes of society if not in the eyes of the client.7 0 The parens
patriae concept has set a tradition of paternal care for the mentally
incompetent.

Third, if legal intervention is to be permitted, at what point should
it be considered? When the older person's best interests merit action?
When the person is deemed dangerous to others? Or when the person
is deemed to be dangerous to self ? These questions are complicated
and difficult.

Fourth, who should determine the criteria for intervention? The
law? The social worker on the case? The family? The person in need?
And at what point should legal intervention be invoked? At the first
sign of incompetency? When the person refuses services? When force
is needed in order to enter a person's home for investigation?

RELATIONSIP O SOCIAL WORK EXPERIENCE TO MODEL LAWS

The model laws appended to this report are meant to respond to
the questions above, based as they are on social work experience. The
relationship between these laws and this experience is substantial.

First, the laws provide a clearly defined framework of legal options
desired as guidelines by social workers. To meet the need for flexibil-
ity, the laws admit various arrangements based on separate standards

17 See supra No. 63.
8 See Blenkner, supra No. 3, at 182.

* See supra No. 60. 61. 62.
o See Hall, supra No. 2, at 13.



for clients of varying degrees of disability. In addition, the court
is given power to fashion temporary and short-term accommodations
as well as to authorize one-time transactions or services less than full
guardianship.

The emphasis on limited forms of intervention, while safeguarding
a strict test of mental incompetency, is expected to diminish the fre-
quency of inappropriate conunitment and guardianship. A social
worker who might otherwise have to petition for commitifient of a
client will have the option of placing the client protectively in a foster
home or nursing home instead. Rather than appoint a guardian, the
court may order a one-time 72-hour emergency intervention to pre-
vent imminent damage to a mental incompetent without depriving the
person totally and permanently of basic rights.

A second principle of law supported by social work experience is
the requirement to seek the least restrictive alternative. This principle
obliges the court, in ordering intervention, not only to choose the least
restrictive alternative of available treatment but also to state specific
reasons for rejecting options that are less restrictive than that ordered.
This requirement rests legally on the constitutional right to personal
freedom. Empirical findings by social workers reveal that the more
restrictive forms of treatment, expecially commitment, are frequently
more destructive than beneficial.

A third recoimendation related to social work experience is the
provision for geriatric evaluation screening, a diagnostic process
whereby an interdisciplinary team of professionals determines the
client's condition and needs in all aspects. On this basis, the team
recommends to the court the most appropriate treatment.

This legislative proposal is based upon well-documented findings
that protective services need to be delivered by a combination of legal,
medical, psychiatric and social work resources. The evaluation proce-
dure also provides the occasion for seeking out the least restrictive
alternatives appropriate for treatment.

A fourth concern is to offset the drastic effect of guardianship on
the client's liberty. The proposed laws have attempted to lighten this
blow to the client by providing for mild and temporary forms of
intervention and the loss of only those civil rights specified in the
court order.

Fifth and most important, the laws proposed are based firmly on
a long-standing principle that the elderly have a right to self-
determination.

The model laws provide that neither the social worker nor the court
can make a decision for a mentally competent person, no matter how
wretched the circumstances. The law provides a guaranty of due
process to insure this self-determination. Moreover, the law specifies
that a refusal to consent to services does not constitute a lack of
capacity to consent or evidence of incompetency. For the person
mentally incapable of consent, the law provides for the possibility of
legal intervention, but only by due process through proceedings pro-
tecting individual rights and liberties. Maximal self-determination is
reinforced by the requirement that intervention ordered by the court
must be the least restrictive consistent with the client's needs.



Chapter 3

LEGAL ASPECTS OF PROTECTIVE SERVICES
FOR THE ELDERLY

Mrs. D., 74, a former teacher, smiles and greets visitors
graciously, but she isn't able to find her way about her own
home or to follow the thread of a conversation. She depends
on her husband, 82, to prepare her meals and do laundry. He
worries a-bout what will happen to her if, as likely, she
survives him.

Mrs. K., 80, a widow, suffered so from arthritis and heart
trouble that she had to leave her cherished home and garden
to live in an apartment where she would have less housework
and no need for a car. As her eyes are dim and her hearing
blocked, she no longer enjoys reading or music. Few friends
call. She is apathetic and depressed.

In the framing of protective service laws, it is conceivable that the
legislators and judges have overlooked the needs of elderly people
like these gentle old ladies. For both, the time may be near when
families, neighbors, or friends will no longer be able or willing to
help. Eventually, someone will call a social service agency. The next
likely step will be legal protection. But under present law, protective
services frequently do not protect.

Protective service law is a two-headed creature, part Santa Claus
and part ogre. The Federal and State laws have provided public fund-
ing for a variety of services which ease the burden of age, but State
laws in general also permit a designated caretaker to intervene in an
elderly person's affairs without the client's consent. Both the Senate I
and the House of Representatives I are studying ways to improve and
expand services for the aged. State governments are working on plans
to do a better job of putting together, in a single system, the variety
of social and health services, so that a client may have to deal with
no more than one representative of the law. To date, though, not
enough attention has been given to changes in the law, changes needed
to adjust supportive and managerial services suitable to the needs of
the individual elderly person.

' See generally, "Developments in Aging," published annually by the Senate Special
Committee on Aging, for summaries of the committee's findings in these areas and
references to other committee publications on the same topics. Subcommittee hearings on
"Trends in Long-Term Care" and "Barriers to Health Care for Older Americans" are alsorelevant.

The specific problems of the elderly with mental disabilities are discussed in joint hear-
ings on "'Mental Health and the Elderly" before the Subcommittee on Long-Term Care
and the Subcommittee on Health of the Elderly of the Senate Special Committee on
Aging." 94th Cong.. 1st sess. (1975) [hereinafter cited as Hearings]. See also Senate
Special Committee on Aging, Mental Health Care and the Elderly: Shortcomings in Public
Policy", 92d Cong., 1st sess. (committee print 1971).

2 Subcommittee on Health and Long-Term Care of the House Select Committee on
Aging, New Perspectives in Health Care for Older Americans, 94th Cong., 2d sess.
(committee print 1976).



To safeguard both the dependent person's rights and society's inter-
ests, the law generally requires that a caretaker obtain from the eld-

erly person authorization to perform certain services. If a caretaker
helps only with specific services, consent of the client is ?ufficient.
Simple consent is not enough, however, if a helper, acting in behalf
of the client, must do something that affects the clients legal rights
or duties, such as selling a property or filing a tax return. In that
event, the helper must seek delegation of authority from the elderly
person according to standards and procedures established by law.

When an aged person personally desires a caretaker and willingly
names some one to provide such help, the task of obtaining court ap-
proval of the authorization is easier but by no means simple. Legal
machinery for approving a caretaker may be cumbersome and expen-
sive. Also, the arrangement finally approved may be inappropriate.

If an elderly person is unable or unwilling to delegate legal au-
thority to someone to help in business or legal affairs, the procedures
for obtaining court authority may prove so complex that the prospec-
tive caretaker may not even seek it. In that event, the helper may de-
cide either to act illegally or not at all.

The results of these legal hurdles are predictable. Clients suffer be-
cause proper help is not provided. The next stage likely is placement
in a nursing home or mental hospital, with loss of freedom and hope.
Death may follow quickly.

Many tragedies might not occur if legal processes were geared to
the task of obtaining support and services for elderly clients before
they are forced from their homes.

Various legal procedures available to provide care for the elderly
are described and analyzed in this document. Then the working paper
discusses proposals for new and revised methods to achieve this goal
flexibly, economically, and justly.3

HISTORICAL PERSPECTIVE

Under common law, Government traditionally assumed the power
to authorize someone to intervene in the lives of adults considered to
be mentally disabled.

The principle, as expressed in English law roughly 700 years ago,
was that the king, as father of the country (parens patriae) was
responsible for protection and care of the person and property of the
mentally incapacitated.4 The English king exercised this power
through the chancellor, who was authorized, upon petition, to issue
orders for a judge to inquire whether the subject was in fact mentally
incompetent and also the owner of assets likely to be dissipated.

If. as a result of the inquiry, the person was fouiid by a jury of
peers to be incompetent, the chancellor would commit the ward to
the care of a friend, who would receive an allowance from the assets
to pay costs of services and care. Responsibility for managing the
assets typically was assigned to another person, the ward's heir. The
heir had to account to the court of chancery, to the incompetent (if

3 For a fuller discussion of these Issues, see Regan, "Protective Services for the Elderly :
Civil Commitment, Guardianship and Alternatives," 13 Wm. & Mary, L. Rev. 569 (1972).

4 The legal basis for this principle was the statute "De Praerogative Regis" 17 Edw. 2,
C.9 (1324). See generally American Bar Foundation, "The Mentally Disabled and the Law"
1250 (rev. ed. 1971).



recovered), or to the incompetent's caretaker, according to a gradually
evolving set of customs, rules, and standards.

This paternalistic practice was the parent of today's proceedings
for appointing and holding to account a guardian or conservator.

It is noteworthy that the chancellor opened an inquiry only if the
alleged incompetent had assets sufficient to bear the expense, since
the purpose was only to insure prudent administration of the incom-
petent's affairs. The law made no provision for care or custody of the
poor: they were left to their own resources or to the good will of
others.

In colonial America, the same policy prevailed.5 Persons lacking
both assets and family drifted at the mercy of fortune, singly or in
company with others. Instead of providing for their needs, the ethic
of the period, which equated labor with virtue, produced laws that
compelled them to work. Those who could not work were obliged to
beg.

The violent mentally ill were given more public attention than
those who were merely helpless. People deemed too dangerous to be
at large were confined by law, in what was to become the civil commit-
ment process, for the duration of the dangerous condition.6 In the
company of criminals and paupers, the insane were shut up in a public
jail, workhouse, poor house, or a private cage, pen, or strong room.
Such confinement increased during the second quarter of the 18th
century as the population increased. Newly formed communities dealt
more impersonally with the unfortunate than did rural areas.-

The scandalous treatment of the mentally disordered inspired a
movement in the latter half of the 18th century that ultimately pro-
duced State mental hospitals.8 Procedures for committing a person
to these institutions were frighteningly simple. A few words scribbled
by a physician on a piece of paper, as "Jas Sproul is a proper person
for the Pennsylvania Hospital," were all that were necessary.9 By con-
trast, to declare that same person incompetent to administer property
required a petition to the court for a writ, adequate notice, jury trial,
or appointment of a guardian.

As the number of State hospitals multiplied, so did the need for
laws defining commitment procedures that were humane and just.
The confinement of Josiah Oakes in particular excited public atten-
tion and led to widely followed guidelines for the detention of mental
patients. Oakes, an elderly and ordinarily stable man, had become
engaged to a young woman of unsavory character a few days after the
death of his wife. His family had him committed to the Massachusetts
asylum on the allegation that he suffered from hallucinations and dis-
played unsoundness of mind in conducting his business affairs. In or-
dering his release, the Massachusetts court declared:

The right to restrain an insane person of his liberty is
found in that great law of humanity, which makes it neces-
sary to confine those whose going at large would be danger-
ous to themselves or others. * * * And the necessity which

5 Id. at 4.
6 A. Deutsch, "The Mentally Ill in America," 419-20 (second edition 1949).
7 Id. at 51.
8 Id. at 59, 71.
o Deutsch. supra No. 6, at 62.



creates the law, creates the limitation of the law. The ques-
tion must then arise in each particular case whether a pa-
tient's own safety, or that of others, requires that he should
be restrained for a certain time, and whether restraint is nec-
essary for his restoration, or will be conducive thereto. The
restraint can continue as long as the necessity continues.
This is the limitation, and the proper limitation.10

This decision signaled a subtle but significant expansion of the law's
authority to intervene in the lives of the mentally disabled. No longer
was the State intervening merely as parens patriae to protect the in-
competent and their property. Instead the State was bringing to bear
its police power to protect society from persons whose presence in the
community was thought to be a danger to others.

The next major step in this legal evolution came late in the 19th
century, when medical figures like Dr. Benjamin Rush and Dr. Isaac
Ray, in combination with pioneers in social work like Mrs. E. W. P.
Packard and Dorothea Dix, led a popular movement to aid the men-
tally disabled."' The stream of State legislation that followed still
constitutes much of the basic legal pattern in effect today.

Under this legislation, two primary types of proceedings are civil
commitment and guardianship actions.

CIVIL COMMITMENT AND THE STATE MENTAL HOSPITAL

Until recently, the State mental hospital has provided most of the
institutional care for the mentally disabled. Although patients may
apply for admission voluntarily, many elderly who enter a mental
hospital do so unwillingly, admitted under pressure or through the
process of civil commitment. In 1969, an estimated 30 percent of the
patients in mental hospitals were aged.' 2 By 1974, this. figure had
dropped to 25 percent as a result of a change in policy, discussed later.
This discharge of so many aged mental patients tends to confirm the
belief that many of the 25 percent still confined, approximately 60,000
persons over age 65, have been admitted to these institutions wrong-
fully. The villain is the civil commitment process as operated in many
States. Its chief defects are that:

(a) statutory criteria used to determine that the elderly require con-
finement often are vague and inappropriate; I

(b) procedures employed to reach this determination may not pro-
tect the constitutional rights of the patient sufficiently;

(c) treatment provided to the elderly in mental hospitals frequently
is inadequate, absent, or even destructive.

The criteria for civil commitment typically provide that a person
may be committed if he:

* * * (1) is mentally ill, and (2) because of his illness is likely
* to injure himself or others if allowed to remain at liberty,

or (3) is in need of custody, care or treatment in a mental
* hospital and, because of his illness, lacks sufficient- insight

10 Matter of Josiah Oakes, 8 Law Rep. 123 (1845-46).
u American Bar Foundation, supra No. 4, at 7.

Hearings, supra No. 1, at 2.



or capacity to make responsible decisions with respect to
his hospitalization. 3

These criteria in theory require two findings: (1) that the patient
has a mental disorder as diagnosed by a physician and (2) that the
mental disorder is of a nature that makes the person either dangerous
or in need of treatment or both."

This requirement presents a tall order to the court. Although the
court must find that the alleged mental illness or disorder is actual,
mental illness cannot always be precisely defined or readily diagnosed.
Many patients may behave erratically without any apparent physical
cause." Moreover, the range of mental illness extends from "the mas-
sive functional inhibition characteristic of one form of catatonic
schizophrenia to those seemingly slight aberrancies associated with an
emotionally unstable personality, but which are so close to conduct in
which we all engage as to define the entire continuum involved." 16

Often the only symptom of mental illness that justifies a diagnosis
is the patient's conduct. Inevitably, the clinician's personal judgments
concerning the desirability of certain conduct are reflected in the
diagnosis of mental illness."

Accurate diagnosis of mental illness is especially difficult in elderly
patients. The typical basis for committing the elderly has been a find-
ing that the person suffers from "organic brain syndrome." (Syndrome
means a set of typical symptoms. It does not refer to specific physical
damage.) This condition is defined as the "basic mental condition
resulting from diffuse impairment of brain tissue function from what-
ever cause." '1 (Possibly brain damage which justifies this diagnosis
may be revealed some day by a scanner or surgery, but it is not neces-
sarily revealed by electronic instruments which chart brain waves.)

If the physician believes that the syndrome is temporary, it is called
acute; the underlying brain damage, if any, is assumed to be revers-
ible.19 If the physician believes that the syndrome is likely to persist,
the patient's condition is called chronic and is believed irreversible.
Both acute and chronic conditions may be present in one person to the
degree that they can be diagnosed by such symptoms as loss of ability
to identify surroundings, loss of memory, and weakened intellectual
functions; 20 that is to say, the physician may regard some symptoms
as temporary and others as chronic.

Although some forms of chronic brain damage can be diagnosed
with confidence, it is unfortunate, from a legal point of view, that the
diagnostician does not seem able to tell clearly the difference between
the symptoms of chronic brain syndrome and signs of advanced age

13 National Institute of Mental Health, Draft Act for the Commitment of the Mentally
Ill § 9(g) Public Health Service Pub. No. 51, (1951).14 Weihofen, "The Definition of Mental Illness," 21 Ohio St. L. J. 1 (1960).

15 Id. at 4.
16 American Psychiatric Association, "Diagnostic and Statistical Manual of Mental

Disorders" (2 ed. 1968).
17 Livermore, Malmquist & Meehl. "On the Justifications for Civil Commitment," 117

U. Pa. L. Rev. 75, 80 (1968); Leifer, "The Competence of the Psychiatrist to Assist in
the Determination of Incompetency: A Skeptical Inquiry into the Courtroom Functions of
Psychiatrists," 14 Syracuse L. Rev. 564, 570 (1963).

18 Wang. "Organic Brain Syndromes," in Behavior and Adaptation in Late Life 263
(Busse & Pfeifer eds. 1969).

1o Id. at 267.
20 Group for the Advancement of Psychiatry, Report No. 59, "Psychiatry and the Aged:

An Introductory Approach" 550 (1965).



that occur commonly in conduct and attitudes in the final years of the
life span.2

1

Organic brain syndrome results in a progressive loss of abilities. 22

Persons so affected tire easily as the mind and body wear. Their mental
resources diminish, energy decreases, responsiveness declines, initiative
and creative imagination wane. They may lose partial or complete
control of excretory functions.

At the same time, such changes arouse feelings of frustration and
helplessness, quite as deafness creates suspicion, and blindness, fear,
and anxiety. The concurrent loss of friends and relatives and perhaps
rejection by children generate loneliness. These reactions may in turn
lead to hostility and to self-imposed isolation. The usual mild symp-
toms of old age may change gradually and almost imperceptibly to
successively more serious conditions, until they reach the extreme of
senile dementia.

There may be no clear-cut neurological signs of this process. The
dividing line between old age and mental disease is often drawn by
the diagnostician's judgment. This judgment may reflect the observed
facts less than the diagnostician's own training, experience, and atti-
tudes or even the subtle pressures on the physician who is asked by
a petitioner to help in committing an elderly person.2 3 Such influences
may lead to a diagnosis of mental illness on the basis of behavior that
is abnormal only in the eyes of those who favor commitment.

For this reason, the diagnostician's opinion, in theory, should be no
more than evidence to be weighed by the court with other evidence in
assessing the person's likely behavior and need for care and treatment.

In actual practice, the psychiatrist's clinical judgment is adopted
almost automatically by the court as a conclusive finding that the per-
son is mentally ill or incompetent and in need of hospitalization. The
court rarely seeks to evaluate independently the psychiatrist's judg-
ments about what is socially acceptable or normal behavior.2 4 Judges
and juries both abdicate to the psychiatrist their responsibility to de-
cide what kinds of behavior are socially tolerable and consistent with
individual freedom.

Other criteria for civil commitment also are open to challenge. The
criterion, for example, that the person is dangerous to himself or others
implies an ability to predict the person's future conduct, uncertain
though it may be. 2 5 If the client's acts merely offend or disturb others,
should these acts be ruled dangerous? On what basis are certain classes
of mentally ill persons considered more likely to commit dangerous
acts than others? What degree of probability is sufficient to label a
person dangerous?

n Department of Health, Education and Welfare, "Working with Older People," Vol. II-
"Biological, Psychological and Sociological Aspects of Aging," 2 (1970).

22 Noyes & Kolb, "Modern Clinical Psychiatry" 244 (sixth edition 1962).
23 Wang, supra No. 18, at 270.
24 Kaplan, Civil Commitment "As You Like It," 49 Boston U. L. Rev. 14 (1969) ; Leifer.

supra No. 17, at 52; Swartz, "Mental Disease": The Groundwork for Legal Analysis and
Legislative Action, 111 U. Pa. L. Rev. 389 (1963) ; Szasz, Civil Liberties and the Mentally
Ill, 9 Clev.-Mar. L. Rev. 399 (1960) ; Ross, Commitment of the Mentally Ill: Problems
of Law and Policy. 57 Mich. L. Rev. 945, 961-63 (1959).

2 Dershowitz, The Law of Dangerousness: Some Fictions about Predictions, 23 J. Legal
Ed. 24 (1970) ; Livermore, supra No. 17, at 81-82, 84.



It has been noted that the likelihood of crime within a group of
individuals with any particular psychosis is no greater than that to
be expected in a cross-section of a normal community. 2 It i's ironic
that a criminal, who by definition committed a prior criminal act,
cannot be deprived of liberty on the basis of predictions about future
conduct, yet a psychiatrist's prediction that a mentally ill person may
commit a dangerous act is sufficient to justify the patient's indefinite
confinement.2" Realistically, to commit a person as a future danger is
to operate a system of preventive detention. 28

The criterion that the client needs care or treatment is as dubious
a reason for committing the elderly as the others. Many States which
authorize commitment on this ground do not require that the court
also find that the client is incapable of making his own treatment
decisions." The result is that courts substitute their own opinion as
to the best course of action above that of the individual whose fate is
at stake, despite his ability to decide for himself.

The error is compounded by the widespread confusion between "need
for hospitalization" and "incompetent." 3 The former means simply
that a person is mentally ill and requires institutional care.3' Incom-
petency has a more drastic ring, implying that a person is incapable
of making significant personal or business decisions and leading to
a suspension of civil and political rights. Many mentally ill persons
are quite capable of conducting their own affairs while undergoing
treatment. Yet, because of the assumption that the hospitalized are
also incompetent, many elderly in mental hospitals have been deprived
of their rights and stigmatized as "of unsound mind." "3

COMMITMENT PROCEDURE

The law has never made up its mind whether civil commitment
proceedings should follow a criminal or therapeutic model. On the
one hand, the criminal trial seems a useful model because personal
rights may be taken away. As a result, notice, hearing, right to coun-
sel, and a jury trial are sometimes required.1 Yet the benign purpose
of commitment and the lack of illegal conduct by the prospective
patient indicate a "civil" label for the proceeding is appropriate.

This ambiguity has frequently led to a lack of procedural safe-
guards.3 4 The client may not be personally notified that a commitment
petition has been filed. If a formal hearing is held, he is often not re-
quired to be physically present. Legal counsel for the client is seldom
required or appointed if he is poor. A jury trial is rare. The final indig-
nity occurs when the client's own private statements to his doctor or
psychiatrist are used against him to justify his hospitalization.

2 Livermore. supra No. 17, at 83.
n Note. Civil Commitment of the Mentally fll: Theories and Procedures, 79 Harv. L. Rev.

1288. 12P0 (1966).
* Dershowitz, supra No. 25, at 47.
7 Comment, Developments in the Law-Civil Commitment of the Mentally Ill, 87 Harv.

L. Rev. 1190, 1212 (1974).
" Horstman, Protective Services for the Elderly: The Limits of Parens Patriae, 40 Mo.

L. Rev. 215, 232 (1975).
1 Id. at 233.
2 Id. at 234.

3 American Bar Foundation, supra No. 4 at 51-55.
4 Id. Comment, supra No. 29, at 1271-1416.



THE TREATMENT PROCESS

From a medical perspective, commitment of the elderly to a mental
hospital may be fatal. Death rates of aged persons in the first year
after admission are significantly higher than for people of the same
age in other circumstances. 5 Conditions of life in an institution
appear to be the main reason for this loss of health and life. 6

Admission to an institution triggers deep changes of personality,
spirit, and attitude.37 A patient may feel defeated and useless after
being separated from familiar personal possessions, accustomed daily
patterns, and a well-known environment. Reacting to a strange and
apparently hostile new setting, the patient may display bizarre be-
havior as a defense which leads only to further isolation.

The hospital staff does little to offset this decline. Geriatric patients,
classed as "failing status because of age and general debility," receive
little more than custodial care. The staff prefers to work with younger
patients whose chances of recovery may be better. The life remaining
to the aged is an extended process of dying rather than a hopeful
experience of treatment and repair. 8

To the conscientious physician, abuse of the aged is indefensible. 9

For many an elderly person, ordinary emotion may provoke behavior
which leads a court to conclude there has been serious brain damage.
Persons originally diagnosed as being confused and senile have
proved, on second examination, to be no worse than depressed, anxious,
or angry, despite a degree of chronic brain syndrome.40 Many of their
disorders are transient; often they respond quickly to treatment. Even
in patients with severe brain damage, some efforts to heal are justi-
fied under the principle that all individuals are unique. Each individ-
ual's chances for recovery or repair warrant careful examination.4

1

Several recent court decisions have indicated that mental patients
may have a constitutional right to be treated after commitment. In
O'Comnor v. Donaldson,4 2 the Supreme Court. held that a patient
civilly committed to a, State mental hospital could not be kept in con-
finement if subsequently found by a jury (a) not to be dangerous to
self or others, (b) to be capable of surviving safely if alone, and (c)
to be receiving no treatment for the condition of mental illness in the
hospital. The court deliberately narrowed this holding to the precise
facts. It left unresolved three larger questions:

(1) Do mentally ill persons, dangerous to themselves or others, have
a right to treatment during confinement by the State?

(2) May a State impose confinement on a nondangerous mental
patient for the purpose of treatment?

m' Markson, The Geriatic House of Death : Hiding the Dying Elderly in a Mental Hospital,
1 Aging & Human Development 37 (1970). See also Berezen & Stotsky, The Geriatric
Patient, in the Practice of Community Mental Health, 220 (Grunebaum ed. 1970); Markson,
Sym osium on the Aging Poor, 23 Syracuse L. Rev. 60 (1972).

r eibernan, Relationship of Mortality Rates to Entrance to a Home for the Aged, 16
Geriatrics 515 (1961).

37 Barray, Social Services for the Aged: A Reconsideration, in New Thoughts on Old
Age, 207-08 (Kastenbaum ed. 1964).

*1 Markson, supra No. 35 at 42.
"Goldfarb. The Psychotherapy of Older Patients, in Aging Around the World: Medical

and Clinical Aspects of Aging 106-07 (Blumenthal ed. 1962).
40 Id. at 107.
41 Group for the Advancement of Psychiatry, Report No. 79, "Toward a Public Policy on

Mental Health Care of the Elderly 664 (1970)."
422 U.S. 563 (1975).



(3) May the State, for purely custodial of caretaking purposes,
confine an individual not dangerous to others but not capable of living
safely if unattended?

The neglected elderly who were committed as needing treatment but
who in fact are not receiving it are covered by the Supreme Court's
opinion. The State must either treat or release a patient. But may the
elderly person refuse treatment and still obtain release? May the el-
derly person who is considered dangerous or subject to hazards or ex-
ploitation if living alone continue to be confined without treatment?
At issue here are two fundamental and at times conflicting rights:
individual self-determination and the right of the State to act in the
best interests of its citizens.

The temptation to voice opinionated answers to these questions
should be resisted. Those who would impose treatment at any price
must not ignore the fact that many mentally ill but competent persons
have the right to refuse to be treated. Those who would like to empty
the institutions of elderly residents must not ignore the fact that free-
dom in itself is not necessarily a cure. The great need is to develop
options other than the mental hospital for supplying care and treat-
ment to the extent needed and desired by the infirm elder person.4 3

GUARDIANSHIP

Short of civil commitment, another form of legal proceeding is to
provide a caretaker for a helpless person. At common law these pro-
ceedings aimed to protect the disabled person's property, which was
used to pay for the service and for the person's support during the
period of incompetency."

The statutory criteria for guardianship and conservatorship need
revamping.

Many State laws still reflect this concern with property in their
elaborate provisions for the appointment of guardians of the estate,
conservators, or committees. A second gradually evolving form of
guardianship, directed at the care and welfare of the ward instead
of the property, today uses the term guardianship of the person or
simply guardianship. The Uniform Probate Code45 proposes that
the term conservator be used for persons appointed to manage prop-
erty and business affairs46 and that the term guardian be reserved for
those whose main responsibility is the care and custody of the person.4 1

CrrERIA

To justify appointment of a conservator or guardian, a court must
declare the prospective ward to be incompetent.

An incompetent is defined traditionally as one who, by reason of
mental illness, drunkenness, drug addiction, or old age is incapable of
self care, of managing business affairs, or of exercising family re-

3 Bazelon, Institutionalization, Deinstitutionalization, and the Adversary Process, 75
columbia L. Rev. 897 (1975).

" American Bar Foundation. supra No. 4, at 2.
4 National Conference of Commissioners on Uniform State laws, Uniform Probate Code

(1969) rberoinafter cited as UPC].
4e UPC 1-201(16).
4 UPC § 5-101(5).



sponsibilities, or as one who is liable to dissipate an estate or become
e victim of designing persons.4 8 In reality, the court must therefore

affirm two findings: (1) that the person suffers from a particular con-
dition affecting mental capacity, such as mental illness, alcoholism,
addiction, or old age, and (2) that certain disabilities result from this
condition, such as inability to do business, manage property, or con-
duct personal affairs.

The laws which require such findings and a declaration of incom-
petency in order to appoint a caretaker are so insensitive to the real
condition of the aged that they appear to be open to challenge on
constitutional grounds.

In general, these laws give too much emphasis to mental illness or
deficiency in justifying appointment of a guardian. Every State con-
siders mental illness to be grounds for naming a guardian: only about
half of the States let the court appoint a guardian for other reasons,
that is, for persons disabled by alcoholism, drug addiction, or old age.
Only a few permit the court to name a guardian for someone with only
a physical disability, such as a paraplegic.4 9

One effect is that anyone, especially an older person, who needs a
guardian is popularly assumed to be mentally ill. The aged person
with a few of the symptoms of chronic brain syndrome, such as forget-
fulness, is more likely to be judged mentally ill and therefore to be
declared incompetent. 0

Although some courts use the condition of old age as sufficient
grounds for ruling that the person needs a guardian, this criterion is
not much better than the others. Fundamentally, old age refers to a
number of birthdays, not to a mental or physical condition implying
a loss of capability. The use of similar terms (such as senility, extreme
old age, physical and mental weakness on account of old age, or mental
infirmities of old age) is equally unsatisfactory. Because old age is
listed in the statutes in the context of mental illness or deficiency,
alcoholism, and addiction, the courts tend to regard old age as a
scientifically distinct disease. Testimony by a physician may uninten-
tionally reinforce this false inference. When courts rely on such testi-
mony in framing a decision, old age in the eyes of the law then does
become a synonym for incompetency,51 although the majority of
elderly persons are competent as long as they live.

There may be a way out of this muddle. One may be to eliminate
age entirely as a basis for ruling a person to be incompetent. A second
may be to permit the court to appoint a guardian or conservator only
for a person with a specific physical or mental condition. A third may
be to use the term "old age," but to shift the emphasis away from
mental illness toward the loss of ability to perform specific essential
tasks. Such a shift from the currently dominant concern with mental
illness toward specific findings about the ward's actual conduct and
capabilities would be a useful feature of any of the reforms proposed
above.52

4 American Bar Foundation, supra No. 4, at 266-72 (table 8.1).
49 Id.
50 Lehmann, "Guardianship," in Social Welfare of the Aging, 312 (Kaplan & Aldridge

eds. 1962).
5T Horstman, supra No. 30, at 262-63.
2 Id. at 228-29.



In changing lanes, of course, it is necessary to move cautiously.
Often, a court rules a person incompetent when no psychiatric testi-
mony has been offered. In these cases, the court's ruling could be based
on a person's erratic behavior, particularly in relation to mismanage-
ment of property when there are indications of mental weakness.
Mismanagement of property then tends to be regarded by the court
as both the result and the proof of mental disorder.5 3 With similar
logic, the court might argue that poverty leads to crime and that crime
is proof of poverty.

The Uniform Probate Code eliminates many of the problems caused
by the traditional statutory criteria. A guardian (of the person)
may be appointed to care for an incapacitated person, defined as:

* * * Any person who is impaired by reason of mental
illness, mental deficiency, physical illness or disability, ad-
vanced age, chronic use of drugs, chronic intoxication, or
other cause (except minority) to the extent that he lacks
sufficient understanding or capacity to make or communicate
responsible decisions concerning his person.14

A "conservator" may be appointed if a court determines that:
* * * (1) The person is unable to manage his property

for reasons such as mental illness, mental deficiency, physi-
cal illness or disability, advanced age, chronic use of drugs,
chronic intoxication, confinement, detention by a foreign
power, or disappearance; and (if) the person has property
which will be wasted or dissipated unless proper manage-
ment is provided, or that funds are needed for the support,
care, and welfare of the person or those entitled to be sup-
ported by him and that protection is necessary or desirable
to obtain or provide funds.55

These definitions are an improvement over the traditional statutory
criteria, though not completely satisfactory. The UPC's emphasis on
the person's behavior ("understanding or capacity to make or com-
municate responsible decisions") and on tangible outcomes (waste
or dissipation of property and need for funds to support or care
for the person or his dependents) encourages the court to exercise
judgment about the need for appointing a guardian, instead of
relying almost entirely on medical or psychiatric testimony as to the
person's mental condition. The use of the term "incapacitated" per-
son instead of "incompetent" may possibly protect the good reputation
of the ward. On the other hand, appointment of a conservator is
allowed for physical illness or disability alone, without reference to
mental capacity. This justification is too broad and runs contrary to the
right of self-determination of a person mentally capable of exercising
that right.

Statutory revisions thus have the almost impossible task to avoid
stigmatizing those with functional disabilities who need a caretaker
and while authorizing caretakers for those who are mentally compe-
tent. The answer may be to permit involuntary guardianship only

53 Note, The Disguised Oppression of Involuntary Guardianship: Have the Elderly Free-
dom to Spend? 73 Yale L. J. 676, 681 (1964).

* UPC 15-101(1).
- UPC J 5-01 (2).



when incompetency is established but at the same time allow the dis-
abled easy access to a caretaker whom they freely choose. The disabled
but competent adult who desires no help should be left alone.

THE PROCEEDINGS

As informality is usual in incompetency proceedings, it is to be
expected that many of the defects noted earlier in civil commitment
proceedings occur also in guardianship actions.

Usually any interested person may file a petition to have a guardian
appointed for someone else. Notice of this action must be sent to the
alleged incompetent and sometimes to one or more relatives. Yet
some States permit the judge to reduce the statutory period for such
notice or even dispense with it altogether, particularly if the person
is already hospitalized.

The quality of this notice, however, is a different matter. It may
simply order the person to appear in court at a particular date, time,
and place to show cause why he should not be judged incompetent and
subjected to an appointed guardian. Such notice "does little to convey
to the alleged incompetent what is at stake for him or what rights he
has if he wishes to defend himself.56 He is not informed of the gravity
of the charges against him nor of the consequences if he is found
incompetent. He is not told of his rights to counsel, to present evi-
dence, to cross-examine adverse witnesses, to a jury trial, or of other
important evidentiary aspects of the hearing. Arguably, this notice is
not "reasonably calculated under all the circumstances to apprise the
proposed ward of the nature of the charges in order to afford him a
real opportunity to present his objections." 5'

At the hearing, the alleged incompetent seldom is present. Many
States permit the court to waive the requirement of presence if such
action is in the best interests of the person.5 8 A doctor's certificate or
affidavit stating that appearance in court might produce a harmful
effect on the person usually is enough to induce the court to waive
the person's attendance.5 9 The hearing then becomes one-sided. The
judge hears only the petitioner and the petitioner's lawyer. The court's
determination will be based solely on the petitioner's evidence.

While all States allow the alleged incompetent to be represented by
counsel at the hearing, few require appointment of a lawyer or
guardian ad litem. In practice, the person is rarely represented by
anyone.60 It is arguable that, despite the civil label attached to guar-
dianship proceedings, the "deprivation of liberty inherent in the
nature of guardianship . . . would forcibly suggest that counsel is
essential to the guarantee of due process" in these proceedings, as in a
criminal trial.61 Even where private counsel is appointed, the meager
fee does not encourage the defense to be anything but perfunctory.62

on Horstman, supra No. 30, at 240.7 Id. at 241.
51 American Bar Foundation, supra No. 4, at 280 (table 8.3).
P Horstman, supra No. 30, at 242-43.
6o American Bar Foundation, supra No. 4, at 280-88 (table 8.3).
61 Horstman, supra No. 30, at 250.
6* Hearings on Legal Problems Affecting Older Americans Before the Senate Special

Committee on Aging, 92d Cogg., 2d Sess. 12 (1971).



Although trial by jury is not constitutionally mandated, some
States require or at least permit it when requested by the alleged in-
competent.6 3 Failure to request a jury trial, however, may amount
to a waiver, despite the fact that the person may never have been
notified of the right to request a jury trial and may not even be
represented by counsel. In practice, jury trials seldom occur in States
that do not require them. 64

The first step toward reform of guardianship proceedings must,
therefore, enhance the ability of the alleged incompetent to defend
himself adequately. Notice of the proceedings which describes in detail
the petitioner's allegations, the person's rights, and the consequences of
the court's findings should be sent to the person and his close relatives
sufficiently far in advance of the proceedings to permit adequate
preparation. Representation by counsel should be mandatory, either
through the person's choice or the court's appointment. The major
duties of counsel representing an alleged incompetent should be speci-
fied by statute.

Moreover, to ensure that the court will be thoroughly inforned of
the reasons for and circumstances surrounding the proposed guardian-
ship, investigative resources should be made available to the court to
provide impartial information about the health of the alleged incompe-
tent, his attitude toward the proposed guardian, and the proposed
residence of the incompetent. The Uniform Probate Code deals with
this problem by proposing a pre-hearing examination by a court ap-
pointed physician and an investigation by a "visitor." an agent of the
court trained in law, nursing or social work, and lacking any personal
interest in the proceedings." An alternative would be to consolidate
these examinations and investigations into a single investigative-
evaluative team of physicians, psychiatrists and social workers who
would prepare for the court a comprehensive report on all persons for
whom guardians are petitioned. An additional phase of this team's
work should include recommendations designed to implement the
"least restrictive alternative" doctrine in the context of guardianship.
This team could, of course, perform a similar evaluative function for
all persons proposed for civil commitment. The Model Protective
Services Act proposed later in these materials incorporates a provision
for a "Geriatric Evaluation Service" designed to provide such services
to the courts for elderly persons.66

THE CONSEQUENCES OF APPoINTMENT OF A GUARDIAN

If a court finds that a person is incompetent, that person becomes
virtually incapable of doing anything that has legal consequences: 67
He is severely limited in power to sue, charge a purchase, sign a
contract, deed a property, marry or divorce, open a bank account,

* American Bar Foundation, supra No. 4, at 280-288 (table 8.3).
( Allen, Ferster, and Weihoten, "Mental Impairment and Legal Incompetency," 84

(1968).
a UPC §5-303(b)-308.
* See text infra accompanying footnotes 119-22.
7 American Bar Foundation, supra No. 4. 260-61.
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or even vote. The person's eligibility for Government benefits, such
as medicare, or a pension, may even be subject to special regulations.

The court delegates authority to a guardian or conservator to assume

the legal powers, rights, and responsibilities of the ward. If the in-

competent is in a nursing home, the chief or a member of the staff

sometimes assumes this authority without legal delegation, a risky
course for all parties concerned.6 Ta

A guardian authorized by the court to act as legal substitute for
the ward 68 may sue and be sued on the ward's behalf, may decide
where the ward will live, and may void contracts the ward entered

into before a guardian was named. If a court appoints a conservator
rather than a guardian, primarily to manage the ward's property,
prevent its waste, and provide for the ward's needs,69 the conservator
assumes possession, use, and control of the property and may even
take title. Usually the conservator must account to the court periodi-

cally 7o and must obtain court permission for certain activities, espe-
cially those affecting transfers of real property, that is, land or build-

ings, including the ward's home.
Certain features of the guardian's powers and functions under pres-

ent laws require further legislative treatment. Many statutes fail to

separate clearly the respective responsibilties of the guardian and
the conservator. Often the guardian's responsibilities either are de-

scribed in vague terms or include powers more appropriate for .a

conservator. In practice, the two offices often are indistinguishable.
Another reason that guardianship law needs revision is that most

statutes give the guardian complete control over the ward. The guard-
ian assumes responsibility for virtually every decision in the life of
the ward.

Although complete control may be necessary over a ward who is
utterly incompetent, it is not suited to the needs of a ward whose loss

of competence is only partial. Many elderly people may need help only
with certain recurring events, such as cashing checks or paying bills,
or with certain transactions, such as selling a house, buying an annu-
ity, or selecting a nursing home. They need a flexible guardianship
tailored to their individual capacity, one which allows them to retain
control over activities they can perform unaided.

The cost of guardianship is usually high. Persons with limited
means may find that the bulk of their assets goes to pay for the con-
servator's statutory fee.7 ' On the other hand, the poor or those living
on small, fixed incomes may be deprived of any protective aid what-
soever because they have no way to pay for a guardian's time and
services.

PROPOSED SoUrIONS

Two techniques working singly or, preferably, together can assure
protection of the elderly incompetent who hasn't much money: Social
agencies or a public official or both could be guardians.

0oa Hall, '"Overcoming Barriers to Protective Services for the Aged," 36 (1968).
Is Alexander, "Surrogate Management of the Property of the Aged," 21 Syracuse L. Rev.

87, 138 (1969).
* Id. at 139.
7o Review of the accounting is lax in some jurisdictions. Allen, supra No. 64, at 92-93.

71 ABA Commission on Problems Relating to Persons Under Disability, "Conservator-
ship : Present Practice and Uniform Probate Code Compared," 5 Real Property, Probate &
Trust J. 507, 517 (1970).



SOCIAL AGENCIES AS GUARDIANS

The State may authorize private, nonprofit social agencies to serve
as guardians, provided they are willing to do so and are duly appointed
by a court. Many States deny such agencies permission to assume the
guardian's role; they permit only natural persons or corporate fidu-
ciaries (e.g., the trust department of a bank) to serve as guardians,
although a social agency experienced in services for the elderly might
readily summon the resources and skills required of guardians or con-
servators, especially if the ward is already receiving its service. Like
the trust department of a bank, a social agency could provide con-
tinuing and dependable services. The ward would not depend on a
private individual who, when needed, might be absent, ill, or dis-
tracted by other affairs. The social agency also could do more than
others to treat the ward, create opportunities for recreation and
friendship, and evaluate the client's physical and psychological needs
and changes.

To protect the ward from exploitation by a social agency serving
as guardian, the State welfare department could be empowered to
certify agencies that, after careful screening, qualify for appointment.
Periodic review of an agency's activities as guardian could be handled
by the welfare department if not by the courts. The Model Protective
Services Act provides for both the selection and regulation of such
Drotective agencies.

PUBLIc GUARDIAN

The office of public guardian created by the State would be an
official appointed by an officer of a State or local government or by
the court and supported by public funds. This official would be eligible
to serve, upon appointment, primarily as a guardian of last resort or,
in some situations, as a guardian of choice by the prospective ward.

Several States have established such offices, notably California,
which has the most extensive system.73 In California, a county official
designated as public guardian is authorized to apply for court ap-
pointment as guardian or conservator of the person, the estate, or both,
of anyone committed to county mental health facilities, receiving
public aid, or requiring assistance but lacking it from any other
source. The court may designate a public guardian, even though a
petition for appointment has been filed by a private party. The powers
and duties of the public guardian are in general the same as those of
private guardians or conservators. Ordinarily, public funds pay for
the services of the public guardian, who is entitled also to costs and
a fee if replaced by appointment of a private guardian or conservator.
When the ward dies, the public guardian may file a claim against
the ward's estate for reimbursement of expenses paid by the State.

The method of selection, the party designated, and the jurisdiction
of the public guardian vary widely among States. Following the
agency plan, the first-mentioned of these two methods, Georgia makes
the Commissioner of Human Resources the nominal public guardian
for welfare recipients.-

" California Welfare and Institutions Code Is Snoo--ft.
* Georgia Code Annotated, I 49-604 (d) (3) (1974, Supp. 1975).



Maine allows the department of health and welfare to serve as

guardian for all "incapacitated." " Delaware created a separate State

office, headed by a chancellor who is authorized to appoint public
guardians."

The county plan of California is also popular. Illinois authorizes

the Governor to appoint a public guardian in each county.7 7 Oregon
permits either the county court or county cominussioners to establish

the office of guardian.78 A court plan, followed in limited fashion in

South Carolina, allows the judge of the local court to serve as guardian

of an estate if no one else is willing and fit to serve, with compensation
the same as for a private guardian.79 Upon request of a parent, rela-

tive, or next friend of the ward, Hawaii allows the clerk of the court
to serve as guardian of an estate valued under $3,000.0

For more information, see Model Public Guardian Act in appen-
dix 3.

OTHER FoRMs OF INTERVENTION AND DELEGATION

Next to civil commitment or guardianship, the law employs several

other systems to assume or delegate authority to act on behalf of
others. The systems applicable to older persons are: (1) emergency
intervention; (2) admission to a nursing home; (3) the substitute
payee; (4) the power of attorney; (5) creation of a trust; and (6)
joint tenancy. It should be noted these options may be chosen freely
by an elderly person. Several also may be imposed involuntarily by
Government action or the decision of private parties, such as members
of the family. Therefore all of these options must be evaluated for
their usefulness to the person and for the degree of protection they
provide for the person's freedom and rights.

EMERGENCY INTERVENTION

Occasionally, elderly persons are found in such a state of failing
health or hazardous living conditions that they need immediate aid.
If they consent to assistance, no legal action is needed. When they
refuse, legal questions arise. If there is doubt about a person's mental
capacity to reach a rational decision, the next official step for those
interested is to petition the courts for appointment of a guardian if
not a conservator.

At the time, this petition is not much help. Typically, persons in a
state of crisis are taken by police or an ambulance, regardless of their
wishes, to a hospital emergency room. The legal basis for such action
is not clear. It may be a doctrine of "implied consent," the belief that
the person, if entirely rational, would wish the State to provide help.8 1

On a slightly different theory, State mental health law authorizes
emergency commitment of a person suspected of being mentally ill
amid dangerous.8 2 Many jurisdictions permit a 72-hour confinement for

73 Maine Rev. Stat. Ann., Title 18, § 3638 (1964,Supp. 1975).
"6 Delaware Code Annotated, Title 12. § 13991-97 (1974. Supp. 1975).
7Illinois Annotated Statutes, I 3-167 (Smith Hurd 1968).
78 Oregon Rev. Statutes §126.905 (1953, 1974).
79 South Carolina Code of Laws § 31.101 (1962).
8 Hawaii Revised Statutes § 551-21 (1968)
8 Cobbs v. Grant, 104 Cal. Rept. 505, 514, 8 Cal. 3d 229, 243, 502 P. 2d 1, 10 (1972).
8 E.g., Maryland Annotated Code, Act. 59, § 22 (1957, Supp. 1975).



observation if two physicians certify that the patient is potentially
dangerous." Sometimes, however, without apparent legal basis, police
are called to take a person into custody for transportation to an emer-
gency ward. Such action is a broad exercise of the State's police power.

The lack of clear theoretical grounds and well-defined procedures
in the law for emergency intervention is evident in many statutes. The
interests of the State need clarification, but so do the individual's
rights need protection. Because this classic conflict is Ikely to be en-
countered often in protection of the elderly, the Model Protective
Services Act establishes criteria and procedures for regulating emer-
gency intervention, particularly when the client must change residence,
however temporary.

The elderly person's entrance into a nursing home, though a drastic
change, requires no legal authorization. Often it is forced on the
elderly person through illness requiring extended care in a chronic
disease hospital, the skilled services of a nursing facility, or the
special services of an intermediate care facility. Sometimes the elderly
person recognizes a need for "custodial care" (room, board, and as-
sistance in certain routine tasks of daily living) and enters a residen-
tial care home or simply a boarding house for the elderly.

In all these situations, it is the usual presumption that such admis-
sions are voluntary-that is, if consent was not stated or implied by
the patient, it was supplied by next of kin.

In reality, the elderly person is often times not acting voluntarily.
He may even be incapable of giving consent. He may have little choice
but to accept a decision forced by a family unable or unwilling to pro-
vide care or refusing to allow the elderly person to live independently.

If the person shows serious symptoms of senility, legal proceedings
to establish a guardianship often are ignored. Yet, well established
legal procedures are needed to protect the elderly person's right to
consent. When there is doubt about a person's capacity to consent
to treatment, authorization could be sought through a duly-appointed
guardian. If the person is capable of giving consent but evidently is
under pressure to enter involuntarily, nursing homes should be pro-
hibited from admitting that person; if they do, they should be subject
to the penalties for false arrest or imprisonment or to loss of license.

The model legislation proposed in the appendix does not cover
nursing home admissions sufficiently, although it provides for court
authorization, called protective placement, whenever a social agency
or guardian seeks to place an elderly person in an institution of any
type or to transfer the patient from one institution to another with
frequency.

SUBSTITUTE PAYEES

The task of managing money received by an incompetent sometimes
is handled through a Federal I aw which authorizes certain agencies to
appoint a substitute for the person entitled to receive Federal funds.8

a Comment, supra No. 29. at 1266-67.
(442 U.S.C. 1405(j) (1970) (Social Security Administration); 38 U.S.C. I 3202-03

(1970) (Veterans' Administration) ; 37 U.S.C. 5 601-04 (1970) (Department of Defense)
45 U.S.C. J 228s (1970) (Railroad Retirement Board); 5 U.S.C. § 8345(e) (1970) (Civil
service).



The need for a substitute may come to an agency's attention in various
ways, such as notice that the beneficiary is in a hospital, a call or letter
from a friend, or a claim for disability benefits.8 - Once word is re-
ceived of the beneficiary's alleged incompetence, all Federal agencies
except the Social Security Administration 86 suspend further payments
until an agency official or board determines whether the alleged in-
competence is true.

An agency's usual procedure is to inquire whether the beneficiary
can manage money. 7 The Social Security Administration, without
regard to legal competence, asks merely whether the interest of the
beneficiary would be served by the appointment of a substitute.""

When the beneficiary is found incompetent, the agency tries to se-
lect a substitute who is genuinely concerned for the well being of the
beneficiary or willing. to serve, account for expenses, and inform the
agency of other significant events in the beneficiary's life. 9 The sub-
stitute need not be a relative.

Supervision and review differ widely concerning how the substi-
tute handles funds. 0 The periodic accounting required by the agencies
is not governed by the same standards of accountability applied to
legal guardians. Many substitutes have been inclined to put funds into
savings rather than spend enough to satisfy the beneficiary's current
needs."'

The entire system of substitutes is open to attack on constitutional
grounds. The most telling point is the failure of agencies to provide
even minimal notice and a hearing on the issue of competency. 92 The
decision to select a substitute is the board's alone. Needless to say, the
absence of the other constitutional rights inherent in hearings, such as
the right to counsel, to present evidence, and to cross-examine adverse
witnesses, is objectionable also. Moreover, an agency's practice to sus-
pend payments during an inquiry may be hard to justify. The Supreme
Court, in Goldberg v. Kelly,9 3 ruled that a hearing is required before
welfare benefits are suspended.

The criteria to name a substitute are too vague. The Social Security
Administration's concern for the best interests of the beneficiary is
completely lacking in standards. And there appears to be no justifica-
tion to deprive a beneficiary of money due while an agency inquires
about competence. The same vagueness characterizes the Railroad Re-
tirement Board's definition of an incompetent as one whose "condition
is such that he is unable to handle his affairs" and, to a lesser degree,
the definition used by the Veterans' Administration. No criterion of
competence has been published by the Department of Defense or the
Civil Service Commission.

* Allen. supra No. 64. at 116-17, 132.
5520 C.F.R. § 404.1601 (1975).
87 38 C.F.R. § 3.353(a) (1975) (Veterans' Administration) ; 20 C.F.R. § 266.5(a) (1975)

(Railroad Retirement Board).8 20 C.F.R. § 404.1601 (1975).
Im Allen, supra No. 64, at 121-22, 135.
9n Id. at 124, 138.
ex 4. at 123. 128.
OP See, e.g., Morria v. Weinberger, 401 F.Supp. 1071 (D. Md. 1975). The Veterans' Admin-

stiAtion. recently amended its regulations to reauire that. prior to determination of
Icnompetency, the beneficiary be notified of the proposed action and of his right to a
pp opal hearing on the issue. Routine suspension of payments due an incompetent bene-

,y is also prohibited. 42 Fed. Reg. 2069 (Jan. 10, 1977).
60 8 7 U.1S. 254 (1970). But see Mathews v. Eldridge, 424 U.S. 319, 96 S.Ct. 893 (1976).



The system of paying substitutes should not be discarded, even
though it needs reform. Its low cost is especially appealing,9 4 although
its usefulness is limited to the amount due from the Federal agency.
The system might serve more effectively if it were part of other com-
parable State- or court-appointed guardianship arrangements, espe-
cially when the State provides a public guardian.

POWER OF ArroRNEY

The simplest and least expensive legal device for authorizing one
person to manage the affairs of another is the power of attorney. In
essence, it is a written agreement, usually with a close relative, an at-
torney, a business associate or financial advisor, authorizing that per-
son to sign documents and conduct transactions on the individual's
behalf. The individual can delegate as much or as little power as de-
sired and end the arrangement at any time.

Unfortunately, the power of attorney in its traditional form is not
always a suitable method of providing needed services for the elderly
on a voluntary basis. The person creating the power must, at the time
of signing, have the capacity to contract. Should there be any doubt as
to the individual's mental competence at that time, the validity of the
power of attorney is open to challenge. If the challenge is successful,
any transaction completed under the agreement might be cancelled.

The power of attorney established by most State law ends auto-
matically upon the death or disability of the person who assigned it.
Thus an elderly person who establishes a power of attorney to aid
him in managing affairs is cut off from such assistance precisely at
the time when assistance is most needed.

Two proposals for model legislation have been formulated to over-
come these drawbacks in traditional powers of attorney. The Uniform
Probate Code would allow a principal to provide that the power of at-
torney shall not be affected by disability or it shall become effective
only in the event of disability."5 Disability in this sense means the need
for appointment of a conservator or other protective order by a court.

The Uniform Law Commissioners developed a second approach:
the Model Special Power of Attorney for Small Property Interests
Act. 9 It is similar to the Uniform Probate Code in some respects, but
is preferable because it requires judicial approval of the power of at-
torney. 7 In addition, it proposes standards of liability for the at-
torney.9 8 An accounting will be required of the attorney only to the ex-
tent specified in the power itself, as directed by the approving court,
or when the power or authority is revoked. This provision aims to
avoid the unnecessary expense of frequent accounting.99 These require-
ments of court approval and accounting protect the interests of the
elderly person, who may not be fully aware of the implications of the
power of attorney or of its uses or abuses.

* Allen, supra No. 64, at 128.
* UPC 1 5-501.
m Legal Research and Services for the Elderly and National Council of Senior Citizens,

Legislative Approaches to the Problems of the Elderly: A Handbook of Model State
Statutes. 157 (1971) (Model Special Power of Attorney for Small Property Interests Act).97 Id. 1(a).
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CREATION OF A TRUST

A trust is usually a fund under legal regulation administered by a
person or agency called a fiduciary on orders from one or more trus-
tees. The fund may be set aside expressly to provide care for the
elderly person. The trustee may be a person (e.g., a relative, attorney
or financial adviser) or a corporation (e.g., a bank or trust company)
with responsibility to use the money for the purpose stated. State
law, typically, imposes strict duties and high standards of responsi-
bility on the fiduciary. It also limits the types of investments and
activities a trustee may order on behalf of the beneficiary.

A trust has little value for most elderly persons because manage-
ment costs for a small estate are high. Corporate trustees ordinarily
will not administer estates of less than $100,000. Moreover, the fiduciary
cannot manage personal or domestic affairs for the beneficiary. There-
fore, a guardian might still be needed to provide care for an elderly
person despite the protection by a trust.

JOINT TENANCY

Joint tenancy or tenancy by the entirety are expressions meaning
that two or more people share ownership of a property or fund. Joint
holdings often are used within families to serve convenience, provide
mutual assistance, or safeguard ownership. If man and wife or parent
and child hold funds jointly, one of the two may act if the other
cannot. Joint tenancy applies only to assets or income under mutual
control. It may be unwise to put all holdings in joint tenancy because,
when one holder dies, the other may be without funds while the estate
is settled. In addition, if both holders become disabled, they may not
be able to provide for themselves.

SOME UNDERLYING THEMES: THE PRINCIPLE OF THE LEAST RESTRICTIVE

ALTERNATIVE

If the State has the right to deprive a person of liberty by civil
commitment for treatment or care, does it also have an obligation to
provide care or treatment with the least necessary restrictions on that
person's liberty and other civil rights?

STATUTORY BASIS

This question was explored first in Lake v. Cameron.'oo Catherine
Lake, 60 years old, found wandering in the District of Columbia, was
taken by a policeman to a general hospital and transferred subse-
quently to St. Elizabeths Psychiatric Hospital for observation. Com-
mitment proceedings had been brought under code provisions
allowing the hospitalization of mentally ill persons dangerous to them-
selves.10 She was found not to be dangerous to others nor likely to

10o 364 F. 2d 657 (D.C. Cir. 1966).
101 The D.C. Hospitalization of the Mentally Ill Act provided that, if a court or jury

found that a "person is mentally ill and, because of that illness, is likely to injure himself
or other persons if allowed to remain at liberty, the court may order his hospitalization
for an indeterminate period, or order any other alternative course of treatment which the
court believes will be in the best interests of the person or the public." D.C. Code Ann.
( 21-545(b) (1967).



harm herself intentionally but prone to "wandering away and being
out exposed at night or any time she is out." 102

Upon hearing her appeal from a denial of her petition for habeas
corpus, the District of Columbia Court of Appeals held that she was
not a proper subject for indeterminate commitment without a full
exploration of other possible resources available for her care and treat-
ment. The court based this ruling solely on the statutory provision
authorizing courses of treatment which the court believed to be in the
best interests of the individual. The court expressed no opinion on the
constitutional issue, "whether so complete a deprivation of appellant's
liberty basically because of her poverty could be reconciled with due
process of law and the equal protection of the laws." 103 The lower
court found that Ms. Lake needed supervision but, as no other sources
of care could be had, her continued confinement at St. Elizabeths was
j ustified. 0

CONSTITUTIONAL RIGHTS

Although the Lake decision by the court of appeals had a purely
statutory basis, the constitutional issues discussed by the court suggest
that the principle of the least restrictive alternative may be inferred
from parts of the Bill of Rights.10 5 The Supreme Court has already
stated the principle in general terms:

[E]ven though the governmental purpose be legitimate
and substantial, that purpose cannot be pursued by means
that broadly stifle fundamental personal liberties when the
end can be more narrowly achieved. The breadth of legisla-
tive abridgement must be viewed in light of less drastic
means for achieving the same basic purpose. 06o

A liberty is considered fundamental in the Supreme Court's view
"not because of its subjective importance to the individual but rather
because it finds a place in the provisions of the Constitution or in the
scheme of social organization the Constitution is believed to have
sought to protect." 107 Among the fundamental rights lost to an indi-
vidual committed to an institution are the right of wandering and
strolling,' 8 the right to gather in public places for social or political
purposes,109 the right to privacy of marriage and family life,"x0 the
right to live at home,"', the right in conjunction with a freely chosen
physician to decide on proper treatment,112 and the right to retain a
deservedly favorable reputation.13 At the root of the loss or curtail-
ment of these rights is deprivation of liberty, the most fundamental
right of all."14

Us Lake v. Cameron, supra No. 100, at 658.
xes Id. at 662. No. 19.
1o4 Lake v. Cameron, 267 F. Supp. 155 (D.D.C. 1967).
1" Chambers, Alternatives to Civil Commitment of the Mentally Ill: Practical Guides

and Constitutional Imperatives, 70 Mich. L. Rev. 1107 (1972).
1o6 Shelton v. Tucker. 364 U.S. 479 488 (1960).
10r Chambers. supra No. 105, at 1155.
1o Papachristou v. City of Jacksonville, 405 U.S. 156. 163-64 (1972).
no Coates v. City of Cincinnati, 402 U.S. 611, 615 (1971).
no Roe v. Wade, 410 U.S. 113 (1973) ; Eisenstedt v. Baird, 405 U.S. 438 (1972)

Grisword v. Connecticut, 381 U.S. 479 (1965).
m Korematsu v. United States, 323 U.S. 214, 220 (1944).
ms Roe v. Wade, supra No. 110.

us Wisconsin v. Constantineau, 400 U.S. 433 (1971).
n' Chambers, supra No. 105, at 1158.



Although infringement of basic rights has been accepted by courts
when there is a "compelling State interest," the degree of infringe-
ment ought to be related to the degree of legitimate State interest in
protecting society and treating the individual through civil commit-
iment. The Federal court, in Leesard v. Schmidt, summed up the con-
stitutional argument in one sentence:

It seems clear, then, that persons suffering from the condi-
tion of being mentally ill, but who are not alleged to have
committed any crime, cannot be totally deprived of their
liberty if there are less drastic means for achieving the same
goal."15

SPECIFIC ALTERNATIVES

If the principle of the "least restrictive alternative" is accepted,
what specific services must the State provide other than a mental
hospital? The principle implies that treatment appropriate to the
patient's disabilities must be furnished those who would otherwise
b committed.116 These methods include, according to the court in
Lessard:

Voluntary or court-ordered out-patient treatment, day
treatment in a hospital, night treatment in a hospital, place-
ment in the custody of a friend or relative, placement in a
nursing home, referral to a community mental health clinic,
and home health aide services."17

For those persons who require a guardian, the State may be obliged
to provide a variety of arrangements. In addition to traditional legal
practice, which transfers to a court-appointed manager complete
control over the ward's property or person or both, a State would be
obliged to establish less comprehensive arrangements. A court, find-
ing that a person needed a manager, could specify the precise nature
of the person's disability and 'confer on the manager only powers
needed to compensate for the disability. The transfer of broad powers
over a ward, currently authorized under many State laws, would
have to give way to a process of matching powers to need.

Managerial assistance for the disabled poor or middle class persons
as well as the wealthy might also be required of the State, in keeping
with the principle of the least restrictive alternative. The State might
have to provide guardianship services at rates below traditional pri-
vate rates, according to the client's ability to pay. The State would
either compensate private guardians for those paying less than full
fees or establish an office of public guardian along lines discussed
earlier." 8

GERIATRIC EVALUATION

Legal acceptance of the principle of the "least restrictive alterna-
tive" does not guarantee that a genuine search for appropriate serv-

115 349 F. Supp. 1078 (E.D. Wis. 1972), vacated and remanded for a more specific injunc-
tive order, 414 U.S. 473 (1974), amended opinion, 379 F. Supp. 1376 (1974).

uo Horstman, supra No. 30, at 267.
U7 Lessard v. Schmidt, supra No. 115, at 1096.
US See text supra accompanying footnotes 73-80.



ices will occur in fact. Certain additional practical steps also are
necessary.

The first is to provide a professional staff competent to determine
the need for services and seek and select them appropriately."1 Vari-
ous models for organizing this staff have been suggested.

One model uses a team of social workers and diagnostic psychia-
trists to find a suitable treatment and residence for the client. The
court would either employ this team directly or assign the task to
a team attached to a local health center. A second model uses the staff
of the State hospital to which the patient is to be committed. A third
model permits the client to have some share in the decision (that is,
an agency, funded by the Government, would provide an attorney
for candidates for commitment and hire a psychiatric social worker
to aid the attorney in devising treatment more suitable than a mental
ward). In a fourth model, a professional team employed by the State
mental health agency might recommend to the courts an appropriate
court order in any proceeding which might otherwise cost the client
unnecessary loss of liberty or rights.

The next step is to assure that appropriate treatment comes soon
enough to spare the patient from the shock of displacement, however
temporary. Generally, evaluation of the client's needs should form
part of the court proceedings that come before the judge issues the
orders. In an emergency, when immediate placement seems essential,
an evaluation coming long afterward imposes on the client serious and
continuing loss of rights. Recent Supreme Court decisions regarding
the State criminal process for summary deprivation of personal
liberty and summary seizure of a debtor's property by creditors sug-
gest the remedy might be a two-stage hearing process.1 20 The first
would be a one-sided (ex parte) hearing at which the petitioner would
ask the court to authorize emergency confinement because the patient
reasonably appears to need it. The next step would be a full adver-
sarial hearing 3 to 5 days after the initial commitment. During this
brief period, the evaluating team would examine the client and pre-
pare to present at the adversary hearing its findings and recommen-
dations. Both of these steps imply the need to determine what par-
ticular form of treatment will suit each individual without more than
really necessary restriction of personal liberty.

As Judge Bazelon has noted, the trend toward "deinstitutionaliza-
tion" on a broad scale is no more of a panacea than the earlier move-
mnent toward institutional treatment:

* * * the real problem is that deinstitutionalization also
represents a standardized response to a multitude of indi-
vidual problems. Just as all patients cannot be helped by
environmental or milieu therapy, not all patients will be
helped by autonomy in the community.121

The model legislation proposes the creation of a geriatric evaluation
service (GES) to assist courts in determining the appropriate setting
for care and treatment and the degree of restriction on self-determina-

"Chambers, supra No. 105, at 1168, 1172-77.
1o See Morrissey v. Brewer, 408 U.S. 471 (1972) ; Mitchell v. W. T. Grant Co., 416 U.S.

600 (1974).
m Bazelon, supra No. 43, at 908.



tion.122 The GES is a team of medical, psychological, psychiatric, and
social work professionals who would be required to evaluate any elderly
person proposed to a court for involuntary commitment, guardian-
ship, protective placement, or protective services. This evaluation
would include (a) an assessment of the person's capacity to make
decisions and maintain an independent life and (b) a recommenda-
tion to the court concerning the least restrictive program of services,
care, or treatment consistent with the person's needs.

PERIODIC REVIEW

Consistent with the principle of the least restrictive alternative is
a statute providing for periodic review of the person's need for previ-
ously approved assistance. Statutes regulating civil commitment and
guardianship could require custodians or guardians to justify to
the court at regular intervals the client's continuing need for their
services. The burden of proving such need certainly belongs to the
assisting party rather than to the disabled, on the principle that in-
fringement of personal liberty must be justified. The disabled person
should not be asked to prove sanity or competence any more than the
accused criminal is expected to prove innocence.

LEGISLATING SOCIAL SERVICE REQUIREMENTS

The crucial question for appropriate and less restrictive treatment
for the aged is whether the courts can force the State to create the
needed services. Finding none suitable for Mrs. Lake in the District
of Columbia, as noted above, the court renewed its order to commit
her. In the more recent Dixon v. Weinberger, 1 2 3 however, the Federal
court for the District of Columbia ruled that the same statute placed
primary responsibility "upon the District Government to provide
suitable alternative arrangements" for persons about to be committed
but in need only of custodial care. For those already committed but
found later to be suitable for less confining quarters, the court ruled
that St. Elizabeths Hospital shared this responsibility for placement
with the District. The court suggested nursing homes, foster homes,
personal care homes, and halfway houses as more suitable than a
hospital ward. The court also ordered the hospital and the District
to submit statements describing "the budgetary patterns and/or sources
of funding" and a tentative schedule for providing appropriate forms
of placement and treatment.

The duty of a State to provide suitable forms of treatment for the
mentally ill blends two constitutional principles: the right to treat-
ment 124 and the right not to be deprived of liberty, except to the

m2 Maryland recently enacted a statute requiring screening of all persons 65 years of
age and older by a geriatric evaluation unit and an affirmative recommendation from this
unit before involuntary admission could take place. The law, however, does not specify,
as it should, that the purpose of such screening is to determine whether less restrictive
alternative forms of care and treatment would be adequate and to recommend the appro-
Driate setting. Maryland Annotated Code, art. 59, sec. 11(b) (1957, supp. 1976).

= 405 F. Supp. 974 (D.D.C. 1975).
I" Donaldson v. O'Connor, 493 F. 2d 507 (5th Cir. 1974), vacated and remanded sub nom.

O'Connor v. Donaldson. 422 U.S. 563 (1975) : Wuatt v. Stickney. 344 F. Snpp. 373, 344
F. Supp. 387 (M.D. Ala. 1972), enforcing 325 F. Supp. 781. 334 F. Supp. 1341 (M.D. Ala.
1971), aff'd in part, remanded in part, decision reserved in part sub nom. Wyatt v. Aderholt,
503 F. 2d 1305 (5th Cir. 1974).



extent necessary to achieve a valid State goal.125 These rights require
the State, as the price of being permitted to take away liberty totally
for curative purposes, to provide less restrictive treatment when
sufficient. Though costs of individual treatment run high and the
merit of methods of treatment is debatable, individual treatment offers
many advantages over crude mass confinement (e.g., private care
costs less than institutional care and the recovery rate is probably
higher).

It has been suggested that courts hearing suits to'compel the State
to establish various treatment programs might give maximum leeway
to State discretion and planning by ordering the State to submit to the
court a plan which would:

... (1) . . . make explicit the goals the State is seeking to
serve through commitment, (2) . . . assess in the light of
those goals the present and future needs of all classes of
persons involved in the commitment process, (3) . . . assay the
range of programs that might be instituted to meet those
needs, and (4) . . . reach reasoned conclusions about which
programs preserve the maximum level of freedom while
serving the State's interests."6

The practical conclusion of this argument is that a State has a duty
to provide nursing homes offering various levels of care as well as
a variety of community and home-based health care programs for
those persons found by a court to be mentally ill and, as a result,
in need of care and treatment. The O'Connor and Wyatt decisions
indicate further that the quality of care in these homes and programs
must be appropriate to the needs of the patient.

If this conclusion seems blindly optimistic for State legislatures
under pressure to reduce State budgets, Congress might include such
treatment and care either in the broader coverage of medicare and
medicaid 127 or in a new national health insurance system.

PARENS PATRIAE AND ENFORCED THERAPY

Inherent in the concept of liberty is its limited acceptance of the
parens patriae power of the State (i.e., its power to impose care or
treatment on a person not dangerous to others). The exercise of such
power in modern clinical settings has been questioned more and more
with its increased use.

Two limitations on this power have been written into all the pro-
posed statutes. First, no service-whether hospitalization, guardian-
ship, placement in a treatment center or home, or home services-
can be imposed on an individual who is mentally competent and re-
fuses to accept assistance."" Consent to receive such services is essential.

Second, involuntary intervention may be authorized only by a court
after finding that a person is mentally disabled (in the case of civil

123 Shelton v. Tucker, supra No. 106, at 488.
1m Chambers, supra No. 105. at 1197.
m Subcom. on Long-Term Care of the Senate Special Comm. on Aging. "Nursing Home

care in the United States: Failure in Public Policy." S. Re. No. 93-1420, 93d Cong., 2d
Sess. 109-10 (1974). See generally New Perspectives In Health Care for Older Americans,
supra No. 2.

12 Comment, supra No. 29, at 1212.



commitment), or incapable of giving consent (in the case of guardian-

ship, conservatorship, protective services, or protective placement).
The one exception to the requirement of court approval of involun-

tary treatment by a health institution occurs when it appears to a

peace officer, from personal observation, that a person will otherwise

suffer immediate and irreparable physical injury or death. In that

event, the period of involuntary treatment is short. It is permitted

only if the person is incapable of giving consent, and court authori-

zation must be sought within 4 hours.
Despite these limitations, some argue that intervention for thera-

peutic purposes without consent is never justified.129 They reach this

conclusion on two grounds: (1) "mental illness" (or mental incapacity
to give consent) is too vague and ultimately undefinable, and (2) in-
voluntary "therapy" is a delusion and ineffective.

Both arguments have a kernel of truth but tend to be overstated.
Although medical or legal labels of mental illness or incompetency in
some cases may, in reality, express personal judgments on the conduct

in question, most often true functional disability can be identified to

justify appropriate intervention. If the courts relied more on the
evidence of behavior and less on medical testimony, they would be
more likely to determine true disability from merely questionable
conduct.o30 The movement to define speciAc treatment, as in the Wyatt
case,' 3

1 and require it be given when promised will help to avoid con-
fusing therapy with mere institutionalization.

It is not the intent of the proposed legislation to rewrite the civil
commitment laws, although they deserve much criticism. The proposed
reforms aim primarily to assure medical, nutritional, and social serv-
ices, which are less likely to be involuntary than commitment.

Despite the safeguards for curbing abuses of the intervention power,
these proposed reforms accept the parens patriae power of the State.

They would continue to empower the State to be the keeper of its dis-
abled aged citizens, despite the conflict that involuntary intervention
creates in the life of a free adult and despite the possibility that, in

expanding the types of intervention legally authorized, these statutes
may increase the number of persons treated unnecessarily. 32

The absence of reasonable alternatives has justified State interven-
tion in the lives of the aged. If care and treatment are not furnished
when the need first arises but cannot be perceived by the victim, even-
tually more drastic action must follow. The State relieves the situa-
tion by involuntary commitment, or the victim relieves it by dying. To
shirk a duty to the disabled in the name of personal liberty when the
victim is, by definition, incapable of a rational decision is greviously
wrong because the liberty is no longer grounded on the ability to make
a rational choice. The paradoxical but inescapable conclusion is that

xm Szasz, Symposium on the Aging Poor, 23 Syracuse L. Rev. 45, 82 (1972).
130 Horstman, supra No. 30, at 227-28.
I1 Wyatt v. Stickney, supra No. 124.
132 Horstman, supra No. 30, at 267.
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a controlled* and limited exercise of the parezis patriae power by the
State is necessary if personal liberty is to be a reality and not a fiction.

MODEL LEGISLATION

The ideas and reforms suggested in this report aipear in the appen-
dixes as a set of five legislative proposals for consideration by State
governments: 133

(1) A Model Protective Services Act;
(2) A Model Public Guardian Act;
(3) Model guardianship and conservatorship legislation;
(4) Model power of attorney legislation; and
(5) Limited revisions of the civil commitment laws.

18a See supra chapter 1, footnote 52, for a list of States which have already enacted
services programs of one type or another.



APPENDIXES

PREFACE

The reform of State statutory law controlling protective services
is offered through the models contained in appendixes 1, 2, 3, and 4.
Explanatory comments abound and, when appropriate, the relation-
ship to the Uniform Probate Code is described.

Additionally, the authors offer for consideration the practical ex-
perience of an operating program in California.

Planned Protective Services, Inc., headquartered in Los Angeles,
is an organization delivering conservatorship and guardianship as-
sistance to the elderly. The description of this group's background
and operations, prepared by the corporation staff and contained in
appendix 5, is offered as a concrete example of one system for pro-
viding protective services. The reader should note, however, that sig-
nificant differences exist between the California laws under which the
corporation operates and those proposed earlier in this report.

(55)
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Appendix I

MODEL ADULT PROTECTIVE SERVICES ACT

INTRODUCTORY COMMENTS

As with any model statute, the general purpose of the Model Pro-
tective Services Act is to provide prototype legislation which the States
may utilize in drafting their own protective services statutes. This act
also has three particular objectives: (1) To provide the authority for
a State to develop, organize, and supervise a State program of pro-
tective services; (2) to outline guidelines and criteria for the design
and operation of a protective services system; (3) to authorize the
courts to issue orders for involuntary protective services and protec-
tive placement after making specific findings and following designated
procedures.

The last objective should be seen in a wider context. All States cur-
rently permit certain types of involuntary intervention in the lives
of their citizens, including the elderly. The kinds of intervention rele-
vant to the elderly are typically authorized through civil commitment
proceedings involving admission to a State mental hospital or guard-
ianship proceedings transferring authority over the ward or his prop-
erty to a court-appointed fiduciary. This act does not modify or re-
place such legislation, but rather is intended to provide legal authority
to intervene involuntarily in situations requiring less drastic interfer-
ence with a person's civil rights.

Two specific situations receive particular attention. The first con-
cerns the person whose health or living conditions pose serious dan-
ger to himself or others and consequently short-term emergency action
is necessary. The court order for this problem is called an "emergency
order for protective services." Intervention for a longer period must
follow the existing guardianship laws.

The other situation for which legally authorized intervention is
necessary is the involuntary transfer of an elderly person's residence
to an institution other than a mental hospital, such as a nursing home.
This intervention is referred to as "protective placement."
. In both instances, current State law concerning civil commitment
or guardianship is either wide of the mark, which is to fill a partic-
ular need of a person, or offers too drastic a solution by declaring the
person incompetent and stripping him of all or most of his rights.
The Model Protective Services Act attempts to fill the gaps in exist-
ing law and at the same time to authorize only the least restrictive
and appropriate form of intervention.

This explanation of the act's methods for authorizing involuntary
intervention through legal channels should not, however, divert at-
tention from the act's other objectives. The protective services system
contemplated by this act will function on a voluntary basis in the



vast majority of cases. Indeed, a system which requires frequent in-
voluntary intervention may well be suspect. It is expected that the
wide range of services provided in this system to assist the elderly
in maintaining independent lifestyles will prove attractive to them
and invite their cooperation. The potential for involuntary interven-
tion and, hopefully, its infrequent but necessary occurrence under the
provisions of this act, will distinguish the protective services system
created by this act from existing programs of home or community-
centered services.

Accompanying the Model Protective Services Act is other suggested
legislation. One important adjunct is the Model Public Guardian Act
designed to provide guardianship services for the financially needy.
Suggested revisions of the State guardianship, conservatorship, an(d
power of atttorneys laws based largely on the Uniform Probate Code
are also proposed. The final proposal contains a short but significant
change in State civil commitment to require courts to consider whether
less drastic alternative programs than commitment are available and
adequate.

The net results of the enactment of all this proposed legislation
will be a program of services to the elderly to assist them to avoid
institutionalization and a spectrum of alternative forms of legally
authorized intervention in the elderly person's life calibrated to pro-
vide only the specific services necessary to meet immediate needs and
avoid more drastic interference.

SUGGESTED LEGISLATION

(Title, enacting clause, etc.)
SECTION. 1. (Short title.) This act may be cited as the Adult Pro-

tective Services Act.
SECTION 2. (Declaration of Policy and Legislative Intent.) The leg-

islature of the State of [ ] recognizes that many elderly citi-
zens of the State, because of the infirmities of aging, are unable to
manage their own affairs or to protect themselves from exploitation,
abuse, neglect, or physical danger. Often such persons cannot find
others able or willing to render assistance. The legislature intends
through this act to establish a system of protective services designed
to fill this need and to assure their availability to all elderly citizens.
It is also the intent of the legislature to authorize only the least pos-
sible restriction on the exercise of personal and civil rights consistent
with the person's need for services, and to require that due process
be followed in imposing such restrictions.
Comments on section 2

The protective services system established by this act is designed
to benefit only the elderly because, as an identifiable segment of so-
ciety, their need for such services is imperative. Moreover, many
States have already developed for their elderly citizens systems of
supportive and preventive services which can be readily integrated
into the proposed protective services system. The additional costs of
the proposed program for the elderly will therefore be small, as com-
pared with the costs of creating an entirely new services program for
all residents of the State.



SECTION 3. Definitions-As used in this act:
(1) "Conservator" means a person who is appointed by a court

to manage the estate of a protected person.
. (2) "Court" means the court or branch having jurisdiction in
matters relating to the affairs of decedents, this court in this
State is known as [ ].

(3) "Department" means the [State agency responsible for
community-based services to the elderly].

(4) "Elderly" means a person 60 years of age or older, who is
a resident of the State.

(5) "Emergency" means that an elderly person is living in
conditions which present a substantial risk of death or imme-
diate and serious physical harm to himself or others.

(6) "Emergency services" are protective services furnished to
an elderly person in an emergency pursuant to the provisions of
section 10 of this act.

(7) "Geriatric evaluation service" is a team of medical, psy-
chological, psychiatric, and social work professionals established
by the [State agency responsible for community-based services
to the elderly] for the purpose of conducting a comprehensive
physical, mental, and social evaluation of an elderly person for
whom a petition has been filed in a court for commitment to a
mental hospital, appointment of a conservator or guardian, an
emergency order for protective services, or an order for protec-
tive placement.

(8) "Guardian" means a person who has qualified as a guar'
ian of an incapacitated person pursuant to testamentary or court
appointment, but excludes one who is merely a guardian ad litem.

(9) "Hazardous living conditions" means a mode of life which
contains a substantial risk of or actual exploitation, abuse, neglect,
or physical danger.

(10) "Incapacitated person" means ['alternative A: any person
who is impaired by reason of mental illness, mental deficiency,
physical illness or disability, advanced age, chronic use of drugs,
chronic intoxication, or other causes (except minority) to the
extent that he lacks sufficient understanding or capacity to make
or communicate responsible decisions concerning his person].
[Alternative B: any person for whom a guardian has been ap-
pointed by the court.]

(11) "Independent living arrangements" means a mode of life
maintained on a continuing basis outside of a hospital, Veterans'
Administration hospital, nursing home, or other facility licensed
by or under the jurisdiction of any State agency.

(12) "Infirm person" means a person who, because of physical
or mental disability, is substantially impaired in his ability to
provide adequately for his own care or custody.

(13) "Interested person" means any adult relative or friend
of an elderly person, or any official or representative of a protec-
tive services agency or of any public or nonprofit agency, cor-
poration, board or organization eligible for designation as a
protective services agency.

(14) A "protected person" is a person for whom a conservator
has been appointed or other protective order has been made.



(15) "Protective placement" means the transfer of an elderly
person from independent living arrangements to a hospital, nurs-
ing home, or domiciliary or residential care facility, or from one
such institution to another, for a period anticipated to last longer
than 6 days.

(16) "Protective services" means the services furnished by a
protective service agency or its delegate, as described in section 6
of this act.

(17) "Protective services agency" means a public or nonprofit
private agency, corporation, board or organization authorized by
the Department pursuant to section 4(f) of this act to furnish
protective services to elderly infirm, protected or incapacitated
persons and/or to serve as conservators or guardians of the parson
for elderly protected or incapacitated persons upon appointment
by a court.

(18) "Public guardian" means the office of the public guardian.
(19) A "ward" is a person for whom a guardian has been

appointed.
Comments on section 3

The terminology of the Uniform Probate Code has been adopted here
to describe the persons principally involved in guardianship and
conservatorship proceedings. "Incapacitated persons" are those for
whom guardians (of the person) are appointed, while "protected
persons" are those for whom conservators have been appointed or
other protective orders issued by a court.

The term "infirm persons" refers to the elderly whose degree of
impairment is substantial, but is not so serious as to justify appoint-
ment of a guardian or conservator.

SECTION 4. Establishment of protective services system.
(a) Planning and development of system.-The Department shall

develop a coordinated system of protective services for elderly infirm
and incapacitated persons. In planning this system, the Department
shall obtain the advice of agencies, corporations, boards, and associa-
tions currently involved in the provision of social, health, legal, nutri-
tional and other services to the elderly, as well as of organizations of
the elderly themselves.

(b) Advisory board.-In order to provide continuing advice to the
Department -concerning the protective services system, an advisory
board composed of [nine] members appointed by the Governor is
established.

(c) Provision of services by Department.-The Department may
provide direct protective services.

(d) Contracts for services.-The Department may contract with
any protective service agency for the provision of protective services.

(e) Utilization of resources.-The Department shall utilize to the
extent appropriate and available existing resources and services of
public 1nd nonprofit private agencies in providing protective services.

(f) Designation of protective services agencies.-The Department
may designate any public or nonprofit private agency, corporation;
board or organization as a protective services agency. The Department
shall issue regulations establishing criteria and procedures for the



designation of protective services agencies. Preference shall be given
to agencies with consumer or other citizen representation.

(g) Limitation.-No public or private agency, corporation, board
or organization may furnish protective services to an elderly person
under court order or serve as guardian of the person unless the Depart-
ment has designated such a body as a protective services agency
pursuant to subsection (f) above.

(h) Energencies.-The Department shall designate at least one
protective services agency in each [city and county] which shall be
responsible for rendering protective services in an emergency.

(i) Coordination and supervision of system.-Upon establishment
of the protective services system, the Department shall be responsible
for continuing coordination and supervision of the system. In carrying
out these duties, the Department shall:

(1) Adopt rules and regulation for the system;
(2) Continuously monitor the effectiveness of the system and

perform evaluative research about it; and
. (3) Utilize to the extent available grants from Federal, State,
and other public and private sources to support the system.

Comments on section 4
This section sets forth the powers and duties of the State agency

responsible for organizing a protective services system. The structure
and detailed organization of this system, however, are left to the
agency and are not included in the legislation.

The chief duties of the agency are: (1) to develop a protective
services system; (2) to obtain wide ranging professional and consumer
advice in planning and operating the system; (3) as part of the sys-
tem, to designate local protective services agencies for emergency situ-
ations; and (4) to coordinate and supervise the system on an ongoing
basis.

The State agency is given a variety of powers in providing protec-
tive services, but States may wish to select those it believes most in
accord with its system and resources and therefore delete other powers.
Thus the agency itself may provide protective services; it may con-
tract for these services at State expense; it may simply designate
existing organizations as providers of protective services; or it may
choose a combination of these approaches. Subsection (e) states a
preference for the use of existing community resources, while subsec-
tion (h) indicates a further preference for organizations with broad
citizen representation.

Where protective services are to be furnished by an organization,
subsection (g) requires this organization to be approved for this pur-
pose by the State agency. The requirement for approval as well as its
power will enable the State agency to limit the provision of services
to responsible organizations which meet agency criteria.

SECTION 5. Protective services agencies.
(a) Powers.-A protective services agency is authorized:

(1) to furnish protective services to an elderly person with his
consent;

(2) to petition the court for appointment of a conservator or
* guardian, for issuance of an emergency order for protective serv-

ices, or for an order for protective placement;



(3) to furnish protective services to an elderly infirm person
without his consent on an emergency basis pursuant to section 10
of this act;

(4) to furnish protective services to an elderly incapacitated
or protected person with the consent of such person's guardian or
conservator;

(5) to serve as conservator, guardian, or temporary guardian
of an elderly protected or incapacitated person;

(6) to enter into protective arrangements and to conduct single
transactions authorized by a court pursuant to [section 5-409 of
the Uniform Probate Code].

(b) Reports.-A protective services agency shall make such reports
as the Department or a court may require.

Comment8 on section 5
Once having been designated a "protective services agency" by the

State agency, the protective services agency is required to obtain per-
mission before it may provide services. This permission may come
from the elderly person himself (subsection (a) (1)), that person's
conservator or guardian (subsection (a) (4)), or a court. Court author-
ization will be given by issuance of an emergency order (subsection
(a) (3)), by appointment of the protective services agency as conserva-
tor or guardian (subsection (a) (5)), or by granting power to conduct
particular transactions for the elderly person (subsection (a) (6)).

The protective services agency is also empowered under subsection
(a) (2) to petition the court for appointment of a conservator or guard-
ian and for issuance of orders for protective services on an emergency
basis or for protective placement.

SECTION 6. Nature of Protective Services.
(a) Definition.-Protective services are services furnished by a pro-

tective services agency or its delegate to an elderly infirm, incapaci-
tated, or protected -person with the person's consent or appropriata
legal authority, in order to assist the person in performing the activi-
ties of daily living, and thereby maintain independent living arrange-
ments and avoid hazardous living conditions.

(b) Services.-The services furnished in a protective services sys-
tem may include but are not limited to: social case work; psychiatric
and health evaluation; home care; day care; legal assistance; social
services; health care; and other services consistent with the purpose
of this act. Such services do not include protective placement.

(c) Service-related activities.-In order to provide the services
listed in subsection (a) above, a protective services system may in-
clude but is not limited to the following service-related activities: out-
reach; identifying persons in need of services; counsellino- referring
persons for services; evaluating individuals; arranging ?or services;
tracking and following up cases; referring persons to the public guard-
ian; petitioning the courts for the appointment of a conservator or
guardian of the person; and other activities consistent with the pur-
poses of this act.

(d) Costs of services.-The costs of providing protective services
shall be borne by the provider of such services, unless the elderly per-
son agrees to pay for them or a court authorizes the provider to receive
reasonable reimbursement from the person's assets after a finding that
the person is financially able to make such payment.



Comments on section 6
The definition of protective services in subsection (a) indicates that

such services are intended to be only a specific portion of a broader
program whose purpose is to prevent or delay institutionalization of
the elderly. The characteristics that distinguish protective services
from these larger programs are: (1) their target population is the
infirm, incapacitated, or protected elderly: (2) the services are pro-
vided by a designated protective services agency or its delegate; and
(3) unless the elderly client consents to accept the services, the protec-
tive service agency may intervene only with court authorization.

Subsections (b) and (c) provide examples of the services that may
be included in a protective services program. Protective placement,
defined in section 3(15) above, is excluded from these services. Section
11 establishes special proceedings to obtain court authorization for
involuntary transfers of residence.

Subsection (d) establishes the presumption that the protective serv-
ices will be paid for by the provider agency, which may in turn be
reimbursed from Federal or State sources if such funding is available.
The provider agency may obtain reimbursement from the elderly
person only if the client consents or a court authorizes such payment.
The criterion to be applied by the court is deliberately framed in gen-
eral terms, viz, the "financial ability" of the elderly person to afford
the services. See also section 9(o). "Financial ability" is a variable de-
pendent on the nature, extent, and liquidity of the person's assets; his
disposable net income; the type, duration and complexity of the serv-
ices required and rendered; and any other foreseeable expenses.

A rigid means test should be avoided. On the other hand, elderly
persons who desire to receive protective services and can afford to pay
for them are not precluded from receiving them under this section.

In the event that the elderly client will pay for protective services,
the criterion for reimbursement is the reasonable cost of the services.

See also section 9(c).

SECTION 7. Geriatric evaluation service-
(a) Establishment.-The Department shall establish a geriatric

evaluation service for the purpose of conducting a comprehensive
physical, mental, and social evaluation of an elderly person for whom
a petition has been filed in a court for commitment to a mental hos-
pital, appointment of a conservator or guardian, an emergency order
for protective services, or an order 'for protective placement.

(b) Evaluation.-The evaluation of an elderly person conducted by
the geriatric evaluation service should include at least the following:

(1) The name and address of the place where the person is
residing and of the person or agency, if any, who is providing
services at present;

(2) A description of the treatment and services, if any, pres-
ently being provided to the person;

(3) An evaluation of the person's present physical, mental, and
social conditions; and

(4) A recommendation concerning the least restrictive course of
services, care or treatment consistent with the person's needs.

(c) Costs.-The cost of this evaluation should be borne by the
Department.



Comments on section 7
The geriatric evaluation service (GES) is a team of medical, psy-

chological, psychiatric, and social work professionals. Its function is
to provide the courts with impartial professional advice to assist them
in making determinations which by their very nature involve the as-
sessment of an elderly person's capacity to continue independent liv-
ing and decisionmaking. The direct responsibility of the GES is to
the court, not the petitioner or the elderly person, and therefore its
recommendations will hopefully be free of partisanship. For the same
reason, the costs of this evaluation are borne by the State under sub-
section (c) instead of by the parties to the proceedings. At the same
time, however, the evaluation conducted by the GES is not exclusive,
and therefore the parties to the proceedings may also offer similar
evaluations in evidence. See section 12(a) (4).

One important feature of the evaluation described in subsection
(b) (4) is the GES' recommendation concerning the least restrictive
course of services, care or treatment consistent with the elderly per-
son's needs. The theme that intervention should be as minimal as nec-
essary to achieve valid goals for the person appears else*here in the
act. See sections 9(b), 11(a) (6), 11(g) (3), and 11(1). Section 14 also
authorizes the elderly person to appeal the court's finding on this
issue required in section 11(a) (6).

SECTION 8. Voluntary protective services.
(a) Consent required.-Any elderly person may receive protective

services, provided the person requests or affirmatively consents to re-
ceive these services. If the person withdraws or refuses consent, the
services shall not be provided.

(b) Interference with services.-No person shall interfere with the
provision of protective services to an elderly person who requests or
consents to receive such services. In the event that interference occurs
on a continuing basis, the Department, a protective services agency,
or the public guardian may petition the court to enjoin such
interference.

(c) Publicity for services.-The Department shall publicize
throughout the State the availability of protective services on a
voluntary basis for elderly persons.
Comments on section 8

It is expected that protective services will or'dinarily be provided to
the elderly who desire such assistance. In such case, proceedings to
establish guardianships or conservatorships, if necessary, will be
nonadversarial.

Subsections (b) and (c) are consistent with the principle of volun-
tary acceptance of services by prohibiting interference with these
services by others and by requiring the State agency to make the
elderly aware of the availability of this assistance.

SECTION 9. Involuntary Protective Services.
(a) Lack of consent.-If an elderly person lacks the capacity to

consent to receive protective services, these services may be ordered
by a court on an involuntary basis, (1) through an emergency order
pursuant to section 10 of this act, or (2) through appointment of a



conservator or guardian pursuant to [the provisions of the Model
Guardianship and Conservatorship Act].

(b) Least restrictive alternative.-In ordering involuntary protec-
tive services, the court shall authorize only that intervention which
it finds to be least restrictive of the elderly person's liberty and rights,
while consistent with his welfare and safety. The basis for such finding
shall be stated in the record by the court.

(c) Payment for services.-The elderly infirm, incapacitated, or
protected person shall not be required to pay for involuntary protec-
tive services unless such payment is authorized by the court upon a
showing that the person is financially able to pay. In this event the
court shall provide for reimbursement of the reasonable costs of the
services.

Comments on section 9
Protective services may be provided to elderly persons without their

consent only with court authorization. Such authorization may take
two forms: (1) the issuance of an emergency order under section 10
or (2) the appointment of a conservator or guardian. If this authoriza-
tion has not been obtained or has been denied and the elderly person
refuses to accept the services voluntarily, no organization or individ-
ual may intervene on its own authority.

The underlying principle here is that the elderly person alone
should decide whether or not to accept these services, regardless of the
opinion of others about the possible detrimental effects on the person
who refuses to accept assistance. Involuntary intervention authorized
by the courts, therefore, requires findings that: (1) The elderly per-
son lacks capacity to consent to services, for example, to make intel-
ligent decisions about his person or property; and (2) that conditions
exist justifying an emergency order under section 10 or appointment
of a conservator or guardian. It is not enough that the older person
refuses services or other persons disagree with his decisions.

Discussions of subsection (b) appear in the comments on section 7
and of subsection (c) in the comments on section 6.

SEcTIoN 10. Emergency order for protective services.
(a) Petition and findings.-Upon petition by the Department, the

public guardian, a protective services agency, or an interested person,
a court may issue an order authorizing the provision of protective
services on an emergency basis to an elderly person after finding on
the record, based on clear and convincing evidence, that:

(1) the elderly person is infirm or incapacitated, as defined in
section 3 of this act;

(2) an emergency exists, as defined in section 3(5) of this act;
(3) the elderly person lacks the capacity to consent to receive

protective services;
(4) no person authorized by law or court order to give consent

for the elderly person is available to consent to emergency serv-
ices; and

(5) the proposed order is substantially supported by the find-
ings of the geriatric evaluation service, or if not so supported,
there are compelling reasons for ordering services.

(b) Limitations on emergency order. In issuing an emergency order,
the court shall adhere to the following limitations:



(1) Only such protective services as are necessary to remove the
conditions creating the emergency shall be ordered; and the court
shall specifically designate the approved services in its order.

(2) Protective services authorized by an emergency order shall
not include hospitalization or a change of residence unless the
court specifically finds such action is necessary and gives specific
approval for such action in its order.

(3) Protective services may be provided through an emergency
order only for 72 hours. The original order may be renewed once
for a 72 hour period upon a showing to the court that continua-
tion of the original order is necessary to remove the emergency.

(4) In its order the court shall appoint the petitioner, another
interested person, or the public guardian as temporary guardian
of the elderly person with responsibility for the person's welfare
and authority to give consent for the person for the approved
protective services until the expiration of the order.

(5) The issuance of an emergency order and the appointment of
a temporary guardian shall not deprive the elderly person of
any rights except to the extent validly provided for in the order
or appointment.

(6) To implement an emergency order, the court may authorize
forcible entry of the premises of the elderly person for the pur-
pose of rendering protective services or transporting the person to
another location for the provision of such services only after a
showing to the court that attempts to gain voluntary access to the
premises have failed and forcible entry is necessary. Persons mak-

* ing authorized forcible entry shall be accompanied by a peace
ofcer.

(c) Contents of petition.-The petition for an emergency order shall
set forth the name, address, and interest of the petitioner; the name,
age and address of the elderly person in need of protective services;
the nature of the emergency; the nature of the-person's disability, if
determinable; the proposed protective services; the petitioner's reason-
able belief, together with facts supportive thereof, as to the existence
of the facts stated in subsection (a) (1) through (4) above; and facts
showing petitioner's attempts to obtain the elderly person's consent to
the services and the outcomes of such attempts.

(d) Notice of petition.-Notice of the filing of such petition, and
other relevant information, including the factual basis of the belief
that emergency services are needed and a description of the exact
services to be rendered, the rights of the person in the court proceed-.
ing, and the consequences of a court order, shall be given to the person,
to his spouse, or if none, to his adult children or next of kin, to his
guardian, if any, to the public guardian, and to the geriatric evaluation
service. Such notice shall be given in language reasonably under-
standable by its intended recipients at least 24 hours prior to the
hearing for emergency intervention. The court may waive the 24-
hour notice requirement upon showing that (1) immediate and rea-
sonably foreseeable physical harm to the person or others will result
from the 24-hour delay, and (2) reasonable attempts have been made to
notify the elderly person, his spouse, or if none, his adult children
or next of kin, his guardian, if any, and the public guardian. Notice
of the court's final order shall also be given to the above named parties.



(e) Hearing on petition.-Upon receipt of a petition for an emer-
gency order for protective services, the court shall hold a hearing
pursuant to the provisions of section 12 of this act. This hearing shall
be held no earlier than 24 hours after the notice required in subsection
(d) above has been given, unless such notice has been waived by the
court.

(f) Review of court order.-The elderly person, the temporary
guardian or any interested person may petition the court to have
the emergency order set aside or modified at any time, notwithstand-
ing any prior findings by the court that the elderly person is infirm.

(g) Report.-Where protective services are rendered on the basis of
an emergency order, the temporary guardian shall submit a report
describing the circumstances including the name, place, date, and
nature of the services, and the use of forcible entry, if any, to the
court and the public guardian. This report shall become part of the
court record.

(h) Continued need for services.-If the person continues to need
protective services after the renewal order provided in subsection
(b) (3) above has expired, the temporary guardian or the public
guardian shall immediately petition the court to appoint a conservator
or guardian and/or to order protective placement pursuant to section
11 of this act.

(i) Immunity of petitioner.-The petitioner shall not be liable for
filing the petition if he acted in good faith.

(j) Emergency placement.-When from personal observation of a
peace officer, it appears probable that an elderly person will suffer
immediate and irreparable physical injury or death if not immediately
placed in a health care facility, that the elderly person is incapable of
giving consent, and that it is not possible to follow the procedures of
this section, the peace officer making such observation may transport
the elderly person to an appropriate medical facility. The Department
and the persons entitled to notice under subsection (d) above shall be
notified of such detention within 4 hours. The Department shall file a
petition pursuant to subsection (a) above within 24 hours after the
transfer of the elderly person has taken place. The court shall hold a
hearing on this petition and render its decision within 48 hours after
the transfer has occurred.

Comments on section 10
This section provides the legal authority to deal with a situation

where an elderly person is living in highly dangerous conditions or is
himself in a state of severe physical deterioration, and therefore swift
action is necessary to provide a remedy. Despite the emergency char-
acter of the situation, court authorization on an expedited basis is still
required for involuntary intervention. The only exception to the need
for a court order is the provision for emergency placement in subsec-
tion (j).

Subsection (a) lists the findings which the court must make to sup-
port issuance of an order for protective services to be furnished in an
emergency. These findings must be supporte<d by "clear and convincing
evidence" and not merely a preponderance of the evidence to em-
phasize the caution with which involuntary intervention must be au-
thorized. The basis for these findings should appear in the court record
and are appealable under section 14.



Even though a court finds issuance of an order to be justified, the
scope and duration of the order are subject to the limitations of sub-
section (b). In conformity with the "least restrictive action" principle
enunciated earlier, the court may authorize only those services needed
to remove the emergency, not an extended care program of rehabilita-
tion or treatment designed to restore the elderly person to his full po-
tential. These services must be specified in the court order, and may not
include hospitalization or a change of residence except as provided in
subsection (b) (2). Two 72-hour programs of services are permissible
under subsection (b) (3). If emergency protective services are needed
beyond this 6-day period, proceedings for appointment of a guardian
or conservator or full protective placement must be initiated, as pro-
vided in subsection (h). Forcible entry of the elderly person's premises
to implement the court order is also controlled in subsection (b) (16).

To avoid having the elderly person exclusively in the care of the pro-
vider of services for the duration of the court order, subsection (b) (4)
requires the court to appoint a temporary guardian for this period
whose duties are to be responsible for the elderly person's welfare,
and to petition for further court actions under subsection (h) if
services continue to be necessary. The provider of services may be ap-
pointed as temporary guardian if the court so chooses, but it is prefer-
able that some other party serve as guardian to prevent the elderly
person from becoming completely dependent on the provider even for
the limited duration of the emergency order.

This section is intended to replace for elderly persons section 5-310
of the Uniform Probate Code, which authorizes the appointment of a
temporary guardian in two situations. The UPC provides that, when
an incapacitated person has no guardian and an emergency exists, the
court may exercise the power of a guardian pending notice and hear-
ing. This provision appears to be unnecessary in the light of section
10 of the Adult Protective Services Act. Under the UPC a temporary
guardian may also be appointed, with or without notice, when an ap-
pointed guardian is not effectively performing his duties and the court
finds that the welfare of the incapacitated person requires immediate
action. Again, the combination of a short-term guardianship under
section 10 of this act and further proceedings for a new appointment
of a permanent guardian seems better suited to protect the interests
of the elderly person because of their strict criteria and procedural re-
quirements.

Subsections (c), (d), and (e) describe the procedure to be followed
by the petitioner and the court for issuance of an emergency order
for protective services. A philosophy of full disclosure has been
adopted, both as to the contents of the petition and as to the persons
entitled to be notified of the filing of the petition. Such disclosure will
afford interested parties the opportunity to intervene or participate
in the proceedings, to assist the court, and to protect the interests of
the elderly person.

The provision for emergency placement in subsection (j) attempts
to deal with the situation where there is not sufficient time to obtain
an emergency court order. Peace officers are authorized to make on-the-
spot determinations based on personal observation that certain speci-
fied conditions probably exist. This determination is analogous to
decisions based on probable cause, with which police are familiar in the



areas of warrantless arrests and searches in criminal contexts. Once
the transfer to a health care facility has occurred, however, appro-
priate parties must be notified of this action and regular proceedings
under section 10 must be started. The court is required to reach a de-
cision within a specified time limit because transfer of the elderly
person has already occurred and should be validated or not as quickly
as possible.

SECTION 11. Protective placement.
(a) Findings.-If the elderly person refuses to consent, protective

placement shall not take place unless ordered by a court after a finding
on the record based on clear and convincing evidence that:

(1) The elderly person is incapacitated, as defined in section
3(10) of this act [or as defined in sections - or - of the
State code], and a petition to appoint a guardian accompanies this
petition for protective placement;

(2) The elderly person is so totally incapable of providing for
his own care or custody that his condition creates a substantial
risk of serious physical harn to himself or others. Serious harm
may be occasioned by overt acts or acts of omission;

(3) The elderly person has a disability which is permanent or
likely to be permanent;

(4) The elderly person needs full-time residential care or
treatment;

(5) The proposed order is substantially supported by the recom-
mendation of the geriatric evaluation service, as provided for in
subsection (g) below, or if not so supported, there are compelling
reasons for ordering such placement; and

(6) No less restrictive alternative course of care or treatment
is available which is consistent with the incapacitated person's
welfare and safety.

(b) Who may petition.-The Department, a protective services
agency, a conservator, a guardian, the public guardian, or a person
applying for a conservatorship or guardianship pursuant to [the pro-
visions of the uniform probate code] may petition the court for pro-
tective placement.

(c) Contents of petition.-The petition shall state with particularity
the factual basis for the allegations specified in subsection (a) above
and shall be based on the petitioner's personal knowledge of the
elderly person alleged to need protective placement.

(d) Order of consideration.-A petition for appointment of a con-
servator or guardian accompanying a petition for protective place-
ment shall be heard and decided prior to the petition for protective
placement.

(e) Notice of petition.-Notice of a petition for protective place-
ment shall be served upon the elderly person sought to be placed by
personal service at least 10 days prior to the time set for a hearing.
Notice shall be given in language reasonably understandable by the
elderly person, and he shall be informed orally of its complete con-
tents. The notice shall include the names of all petitioners, the factual
basis of the belief that protective placement is needed, the rights of
the elderly person in the court proceedings, the name and address of
the proposed placement, and the consequences of an order for pro-
tective placement. The person serving the notice shall certify to the



court that the petition has been delivered and notice given. Notice
shall also be given to the person's guardian ad litem; legal counsel;
persons having physical custody of the elderly person whose names
and addresses are known to the petitioner or can with reasonable dili-
gence be ascertained; any governmental or private body or group from
whom the elderly person is known to be receiving aid; the geriatric
evaluation service; the public guardian; and such other persons or
entities as the court may require.

(f) Hearing on petition.-Upon receipt of a petition for protective
placement, the court shall hold a hearing pursuant to the provisions
of section 12 of this act.

(g) Evaluation of person.-In order to make the finding required
m subsections (a) (2), (3), (4), and (6) above, the court shall direct
that a comprehensive evaluation of the elderly person alleged to be in
need of placement be conducted by the geriatric evaluation service. The
evaluation shall include at least the following information:

(1) The address of the place where the person is residing and
the person or agency, if any, which is providing care treatment
or services at present;

(2) A r6sum6 of the professional treatment and services pro-
vided to the person by the Department or agency, if any, in con-
nection with the problem creating the need for placement;

(3) A medical, psychological, a psychiatric, and social evalua-
tion and review, where necessary, and any recommendations for
or against maintenance or partial legal rights as provided in

of this code. Such evaluation and review shall include
recommendations for placement consistent with the least restric-
tive environment required.

(h) Choice of facilities.-In ordering protective placement, the
court shall give consideration to the choice of residence of the elderly
person. The court may order placement in such facilities as hospitals,
nursing homes, domiciliary or personal care facilities, sheltered care
residences, foster care homes, or other appropriate facilities. It may
not order placement in facilities for the acutely mentally ill; place-
ment in such facilities is governed by [the civil commitment pro-
visions] of this code.

(i) Duration of order.-The court may authorize protective place-
ment of an elderly person for a period not to exceed 6 months.

(j) Renewal of order.-At the time of the expiration of an order for
protective placement, the guardian, the original petitioner, or any
interested person may petition the court to extend its order for pro-
tective placement for an additional period not to exceed 6 months. The
contents of the petition shall conform to the provisions of subsec-
tions (a) and (c) above. Notice of the petition for the extension of
placement shall be made in conformity with subsection (e) above.
The court shall hold a hearing to determine whether to renew the
order. Any person entitled to a notice under subsection (e) above may
appear at the hearing and challenge the petition; in this event, the
court shall conduct the hearing pursuant to the provisions in section
12 of this act.

(k) Transfer.-The residence of an elderly person which has been
established pursuant to an order for protective placement shall not



be changed unless the court authorizes the transfer of residence after
finding compelling reasons to justify the transfer.

(1) Temporary placement.-When an elderly person lives with his
guardian, tne guardian may petition the court to order an alternative
temporary placement of the elderly person for good cause, such as to
allow the guardian to take a vacation or to release the guardian tem-
porarily for a family emergency. Such placement may be made for
not more than 18 days, but the court may grant upon application an
additional period not to exceed 30 days. 'ine petition shall include such
information as the court deems necessary and adequate. In orderng
the alternative placement, the court shall provide for the least re-
strictive placement consistent with the needs of the elderly person and
comparable to his previous residence. Petitions for alternative tempo-
rary placement shall not be granted more than once a year except in
an emergency.

(m) Discharge from placement.-Prior to discharge from protective
placement, the Geriatric Evaluation Service shall review the need for
continued protective services after discharge, including the necessity
for a conservator or guardian. Such recommendation and report shall
be made to the Department, the public guardian, the elderly person's
conservator or guardian, all persons notified of the original petition
for protective placement, and the court where appropriate.

(n) Duties of the guardian.-A guardian of an elderly person placed
under this section shall have the duty to take reasonable steps to as-
sure that the elderly person is well treated, properly cared for, and
provided with the opportunity to exercise his legal rights.

(o) Confidentiality of records.-Any records of the Department or
other agency pertaining to an elderly person who is protected under
this act or for whom an application has ever been made for such
protection are not open to public inspection. Information contained
in such records may not be disclosed publicly in such a manner as to
identify individuals, but the record shall be available upon application
for cause to persons approved by the court.

(p) Voluntary request for placement.-Any elderly person may re-
quest protective placement under this act. No legal rights are re-
linquished or modified as a result of such placement.

(q) Costs of placement.-The costs of providing protective place-
ment shall be borne by the elderly person, unless he is placed in a
public facility or is eligible for assistance under Federal or State
programs, or the facility is willing to provide placement without
charge.

Comments on section 11
An involuntary change of residence of an elderly person to an

institutional setting, or from one institution to another, often pro-
duces major effects in the person's physical and mental health as well
as in his civil rights, and therefore special proceedings to authorize
such actions are necessary. The degree of incapacity required to
justify protective placement as compared with protective services is
greater, in that for the former the person must be found to be in-
capacitated to the extent that appointment of a guardian is justified.
The definition of an "incapacitated person" in subsection (a) (1)
is presented in the alternative to permit a jurisdiction with a different



definition in its guardianship laws to utilize that definition in lieu of
the one offered in section 3(10) of this act. The other findings required
in subsection (a), particularly as to the gravity of the person's dis-
ability and its consequent risk of harm to others or himself, again
emphasize that orders for protective placement should be given only
when a solid justification for such action has been established in
court.

The procedural provisions of subsections (c), (e), and (j) generally
follow those discussed earlier under section 10 for emergency orders
for protective services. Because the order for protective placement
requires a finding that the person is incapacitated, subsection (d)
requires that the accompanying petition for appointment of a guard-
ian be heard and decided first, in that such appointment includes a
finding of incapacity.

The role of the geriatric evaluation service has already been
discussed under section 7.

Subsection (h) requires the court to consider the preference of the
elderly person himself for placement, even though by definition he has
refused consent to such action. This section may not be used as a ve-
hicle to avoid the State's civil commitment law, and therefore the
court may not authorize placement in a mental hospitaL

Orders for protective placement are only temporary; that is, 6
months in duration, under subsection (i). The burden to obtain renewal
of the order is placed by subsection (j) on a party other than the
elderly person. If no such party seeks renewal, the elderly person is
free to leave the residence established by the last court order. To obtain
renewal of the order, the petitioner must file a petition similar in form
to that previously filed and notify the persons previously entitled
to notice. The court's hearing on the petition for renewal, however,
may be of an ex-parte nature unless the elderly person himself or
any other party entitled to notice desires to contest the petition. In
this event, a hearing pursuant to section 12 must be held.

Subsection (k) places an additional burden of justification on a
petitioner who wishes to transfer again the residence of a person who
has already experienced displacement as a result of an order for pro-
tective placement. This provision is designed to prevent transfers
of "convenience" intended to benefit the provider or the petitioner
rather than the elderly person.

Subsection (m) requires the geriatric evaluation service to evail-
uate the person's need for assistance if discharge from protective
placement occurs. The GES' recommendations are intended to assist
the guardian or conservator in caring for the person or his property.
If the guardianship or conservatorship is also terminated upon dis-
charge, then the elderly person is free to accept or not the GES'
recommendations.

Subsection (n) emphasizes that a guardian of an institutionalized
person has a special responsibility to monitor the care and treatment
of this person. If this care and treatment prove deficient, the guardian
should exercise the remedies provided by Federal or State law.

Unlike section 6(d) which placed initial responsibility for the costs
of protective services on the provider, subsection (g) makes the elder-
ly person himself primarily responsible for the costs of protective
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placement. This principle is consistent with current Federal and State
law concerning institutional care of the elderly. The alternative of
making the institution responsible without providing for reimburse-
ment would create insurmountable dihiculties and nullify protective
placement except for those eligible for governmental assistance.

SECTION 12. Hearing on petition.
(a) Hearing procedure.-The hearing on a petition for an emer-

gency order for protective services or for an order for protective place-
ment shall be held under the following conditions:

(1) The elderly person shall be present unless he has knowingly
and voluntarily waived the right to be present or cannot be present
because of physical or mental incapacity. Waiver or incapacity
may not be presumed from nonappearance but shall be determined
on the basis of factual information supplied to the court by counsel
or a visitor appointed by the court.

(2) The elderly person has the right to counsel whether or not
he is present at the hearing, unless he intelligently and voluntarily
waives the right. If the person is indigent or lacks the capacity to
waive counsel, the court shall appoint counsel. Where the person is
indigent, the State shall pay reasonable attorney's fees; that is,
such compensation as is customarily charged by attorneys in this
State for comparable services.

(3) The elderly person shall have the right to trial by jury upon
request by the person or his counsel.

(4) The elderly person has the right at his own expense, or if
indigent at the expense of the State, to secure an independent
medical and/or psychological or psychiatric examination relevant
to the issue involved in any hearing under this section, and to
present a report of this independent evaluation or the evaluator's
personal testimony as evidence at the hearing.

(5) The elderly person may present evidence and cross-examine
witnesses.

(b) Duties of counsel.-The duties of counsel representing an elderly
person for whom a petition for an emergency order for protective
services or for an order of protective placement has been filed shall
include: personally interviewing the elderly person; counselling the
person with respect to this act, his rights, and any available alterna-
tive resources or causes of action; arranging for an independent
medical and/or psychological or psychiatric examination of the person
relevant to the issue involved in the hearing; and providing competent
representation at all proceedings.

(c) Statement of findings.-The court shall issue for the record a
statement of its findings in support of any order for emergency pro-
tective services or protective placement.

Comments on section 12
Subsection (a) sets forth the basic procedural rights of the elderly

person at hearings on petitions for an emergency order for protective
services or an order for protective placement. In some details these
provisions are more protective of the person than many State laws
concerning guardianship and conservatorship, or even the Uniform
Probate Code itself. This added protection appears warranted by the



substantial deprivation of personal liberty which may be the outcome
of these hearings.

If anything, those States should consider strengthening the proced-
ural rights of parties who are the subject of guardianship and con-
servatorship proceedings to emphasize the fact that such proceedings
are at root adversarial in nature, and rightly so, and therefore the
paternalistic undercurrents of many older laws should be abandoned.
The rights and interests of all parties to these proceedings are best
preserved when proceedings are truly adversarial.

The right to counsel provided in subsection (a) (2) is of special
importance in these proceedings. Waiver of the right is permitted,
but the court should exercise caution in concluding that the person is
waiving this right, because the petitions in these cases may be based
on allegations of mental incapacity of the person to make responsible
decisions. If these allegations are taken at face value, then a waiver
of the right to counsel may be subject to the same incapacity.

This subsection and subsection (a) (4) require the State to afford
the indigent elderly counsel and professional evaluations at public
expense. Counsel might be provided through legal aid or legal services
offices or by the Public Defender. In appointing counsel the courts
should be sensitive to their responsibility to appoint as counsel, where
possible, attorneys with special competence or expertise in mental
health proceedings.

Subsection (b), by listing in detail some of the duties of counsel, is
intended to avoid permitting attorneys to piovide only pro forma rep-
resentation similar to that given by the guardian ad litem in many
jurisdictions.

SECTION 13. Duty to report.
(a) Nature of duty.-Any person having reasonable cause to believe

that an elderly person is infirm, incapacitated, or in need of protec-
tion shall report such information to the Department or the public
guardian.

(b) Procedure for reporting.-The report may be made orally or
in writing. It shall include the name, age, and address of the elderly
person; the name and address of any other person responsible for the
elderly person's care; the nature and extent of the elderly person's
condition; the basis of the reporter's knowledge; and other relevant
information.

(c) Immunity.-Any person making a report pursuant to subsection
(a) above, testifying in any judicial proceeding arising from the
report, or participating in a required evaluation, shall be immune
from civil or criminal liability on account of such report, testimony,
or participation, unless such person acted in bad faith or with a
malicious purpose.

(d) Action on report.-Upon receipt of a report, the Department
shall make a prompt and thorough evaluation to determine whether
the elderly person is in need of protective services and what services
are needed, unless the Department determines that the report
is frivolous or is patently without a factual basis. The evaluation
shall include a visit to the person and consultation with others having
knowledge of the facts of the particular case. After completing the
evaluation, the director shall make a written report of his findings



to the elderly person, his spouse or next of kin, and the person making
the report.

If the director determines that the elderly person needs protective
services according to the criteria set forth in section 10(a) of this
act, the director, the elderly person, his spouse or any interested per-
son may petition the court for an emergency order for protective
services pursuant to section 10 of this act.

Comments on section 13
Subsection (a) imposes a duty on all citizens to inform the State

agency or the public guardian of the status of persons who are be-
lieved to be infirm, incapacitated, or in need of protection. No penalty,
however, is imposed on one who fails to make such a report. Subsec-
tion (c) authorizes immunity from civil or criminal liability for
persons making a report, except where the reporter acted in bad faith
or with a malicious purpose, such as intent to harass the elderly per-
son or to force the person to undertake a transaction against his will.
The State agency is expected to investigate all such reports unless
it finds that the report is frivolous or clearly without a basis in fact.

SECTION 14. Right to appeal.
An elderly person, his conservator or guardian may appeal any find-

ings of a court under sections 10(a), 11(a), 11(j), or 11(k) of this
act. Such appeal shall be handled on an expedited basis by the appel-
late court.

Comments on section 14
The provision for an explicit right to appeal particular findings

of a court is consistent with the act's philosophy that the proceedings
authorized under it be truly adversarial and that the findings of courts
be specific and based on clear evidence.

SECTION 15. Severability. (Insert severability clause.)
SECTION 16. Repeal. (Insert repealer clause.)
SECTION 17. Effective date. (Insert effective date.)



Appendix 2

MODEL GUARDIANSHIP, CONSERVATORSHIP AND
POWER OF ATTORNEY LEGISLATION

GUARDIANSHIP AND CONSERVATORSHIP

Because the following proposed Guardianship and Conservatorship
statute is based upon Article V of the Uniform Probate Code, its
main features are explained in the General Comments which precede
the Article in the Uniform Probate Code. Article V was chosen pri-
marily for its procedural safeguards and the great leeway which it
gives the Court in fashioning appointments.

Any changes made in the Article fall into six categories. First,
Part 2 has been omitted entirely since it pertains only to the guardian-
ship of minors. Some parts of the General Comment and certain
sections and subsections have been deleted for the same reason. If a
state adopts the entire Uniform Probate Code, the deleted parts
should be inserted.

Secondly a few subsections have been strengthened to prevent the
use of appointment of a guardian as the sole basis for commitment
(5-304, 5-312) and to indicate that appointment of a conservator
does not constitute a judgment on the capacity of an individual.

The priority ranking for appointment as guardian in Section 5-311
has been revised so that it will more closely conform to conservator
priority ranking.

Section 1-401 of the Uniform Probate Code has been inserted paren-
thetically to provide easy reference to its notice requirements.

A few sections, subsections, and citations to other sections have
been bracketed since they pertain to minors only or refer to other
parts of the Uniform Probate Code which have not been included in
the proposed statute. Alternatives to the bracketed portions are
italicized.

Finally, certain sections have been modified -to make the Article
complementary to the proposed Protective Services, Public Guardian
and civil commitment statutes.

All italicized words are additions to the Uniform Probate Code
provisions.

The original comments to the Uniform Probate Code are identified
in this draft as "Commissioners' Comments." Further comments
added in the preparation of this draft to explain the additions and
changes are identified as "Editor's Notes."

A substantial part of the text of the "Editor's Notes" and of the
statutory revisions was prepared by the staff of the Legislative Re-
search Center of the University of Michigan Law School and pub-
lished in 1971 by Legal Research and Services for the Elderly. The
current editors of the notes and statute have drawn liberally on that



material without specific attribution for the sake of simplicity of
presentation.

Commissioners' general comment
Article V, entitled "Protection of Persons Under Disability and

Their Property," embodies separate systems of guardianship to pro-
tect persons of minors and mental incompetents. It also includes pro-
visions for a type of power of attorney that does not terminate on

disability of the principal which may be used by adults approaching
senility or incompetence to avoid the necessity for other kinds of

protective regimes. Finally, Part 4 of the Article offers a system of

protective proceedings, including conservatorships, to provide for the

management of substantial aggregations of property of persons who

are, for one reason or another, including minority and mental incom-

petence, unable to manage their own property.
It should be emphasized that the Article contains many provisions

designed to minimize or avoid the.necessity of guardianship and
protective proceedings, as well as provisions designed to simplify
and minimize arrangements which become necessary for care of per-
sons or their property. The power of attorney which confers authority
notwithstanding later incompetence is one example of the former.

A new device, tending to simplify necessary protective proceedings, is
found in provisions in Part 4 which permit a judge to make appro-
priate orders concerning the property of a disabled person without
appointing a fiduciary. r,

The highspots of the several parts of Article V, considered in

somewhat more detail, include the following:
(a) A provision in Part 3 authorizes a parent or spouse to designate

a guardian for an incapacitated person by will. Such designation be-
comes effective upon probate of the will and the filing of an acceptance
by the guardian. Thereafter the status of guardian and ward arises.
It is like guardianship of the person, rather than of estate. It is de-
scribed as a parental relationship without the parental obligation of
support. The relationship follows the guardian and ward and is

property recognized and implemented, as and when necessary, by the
courts of any jurisdiction where these persons may be located.

(b) A guardian is permitted to delegate his authority for short
periods as necessitated by anticipated absence for incapacity.

(c) As previously mentioned, Part 4 of the Article deals with pro-
tective proceedings designed to permit substantial property interests
of minors and others unable properly to manage their own affairs to
be controlled by court order or managed by a conservator appointed
by the court. The causes for inability of owner-management that are
listed by the statute are quite broad. Technical incompetency is but
one of several reasons why one may be unable to manage his affairs.
See Section 5-401(2). The draftsmen's view was that reliance should
be placed on the fact that the court applying the statute would be a
full power court and on the various procedural safeguards, including
a right to jury trial, to protect against unwise use of the proceedings,
rather than to attempt to state and rely upon a narrow or technical
test of lack of ability.

Section 5-409 is important, for it makes it clear that a court enter-
taining a protective proceeding has full power, through its orders, to



do anything the protected person himself might have done if not
disabled. Another provision broadens the form of relief so that the
court may handle a single transaction, like renewal of a mortgage, or
a sale and related investment of proceeds, which is recommended in
respect to the affairs of a protected person directly by its orders rather
than through the appointment of a conservator.

(d) If a conservator is appointed, provisions in Part 4 of the draft
give him broad powers of management that may be exercised without
a court order. On the other hand, provision is made for restricting the
managerial or distribution powers of a conservator, provided nota-
tion of the restriction appears on his letters of appointment. Unless
restricted, the fiduciary may be able to distribute and end the arrange-
ment without court order if he can meet the terms of the Act. Among
other kinds of expenditures and disbursements authorized, payments
for the support and education of the protected person as determined
by a guardian of the protected person, if any, or by the conservator,
if there is no guardian, are approved. Also, certain payments for the
support of dependents of the protected person are approved by the
Code and hence would require no special approval.

(e) Other provisions in Part 4 round out the relationship of pro-
tective proceedings to creditors of the protected person and persons
who deal with a conservator. Claims are handled by the conservator
who is given a fiduciary responsibility to claimants and suitable dis-
cretion concerning allowance. If questions arise, the appointing court
has all needed power to deal with disputes with creditors. The draft
changes the comnon law rule that contracts of a guardian are his
personal responsibility. A conservator is not liable personally on
contracts made for the estate unless he agrees to such liability. A
section buttresses the managerial powers given to conservator [sic]
by protecting all persons who deal with them.

(f) Another section seeks to reduce the importance of state lines in
respect to the authority of conservators by permitting appointees of
foreign courts to act locally. Also, it follows the pattern of Article III
dealing with ancillary administration of decedents' estates by giving
the conservator appointed at the domicile of the protected person
priority for appointment locally in case local administration of a pro-
tected person's assets become necessary.

(g) The many states which have adopted the Uniform Veterans
Guardianship Act now have two systems for protection of the prop-
erty of minors and mental incompetents, one of which applies if the
property was derived, in whole or in part, from benefits paid by the
Veterans Administration and its minor or incompetent owner is or
has been a beneficiary of the Veterans Administration, and the other
of which applies to all other property. It is sometimes difficult to as-
certain whether a person has ever received a benefit from the Veterans
Administration and commonly impossible to determine whether prop-
erty was derived in part from benefits paid by the Veterans Adminis-
tration. Part 4 would provide a single system for the protection of
property of minors and others unable to manage their own property,
thus superseding the Uniform Veterans Guardianship Act. It would
preserve the right of the Veterans Administration to appear in protec-
tive proceedings involving the property of its beneficiaries and would



permit the imposition of the same safeguards provided by the super-
seded Uniform Veterans Guardianship Act.

Editor's note
Parts of the General Comment which deal solely with the provisions

of this Article concerning minors have been deleted.

[PART I]

[GENERAL PROVISIONS]

Section 5-101. [Definitions and Use of Terms.]
Unless otherwise apparent from the context in this Code:
(1) "Conservator" means a person who is appointed by a Court to

manage the estate of a protected person.
(2) "Court" means the Court or branch having jurisdiction in mat-

ters relating to the affairs of decedents. This Court in this state is
known as[ ].

(3) "Disability" means cause for a protective order as described by
Section 5-401 (1).

(4) "Elderly" means a person sixty (60) years of age or older, or
that person's spouse, regardless of age, who is a resident of the State.

(5) "Estate" means all of the property of the decedent, trust, or
other person whose affairs are subject to this Code as originally con-
stituted and as it exists from time to time during administration.

(6) The "Geriatric Evaluation Service" is a team of medical, psy-
chological, psychiatric and social work professionals established by
the [State agency responsible for community-based services to the
elderly] for the purpose of conducting a comprehensive physical,
mental and social evaluation of an elderly person for whom a petition
has been filed in a court for commitment to a mental hospital, appoint-
ment of a conservator or guardian, an emergency order for protective
services, or an order for protective placement.

(7) "Guardian" meants a person who has qualified as a guardian of
a [minor or] incapacitated person pursuant to testamentary or court
appointment, but excludes one who is merely a guardian ad litem.

(8) "Incapacitated person" means any person who is impaired by
reason of mental illness, mental deficiency, physical illness or dis-
ability, advanced age, chronic use of drugs, chronic intoxication, or
other cause (except minority) to the extent that he lacks sufficient
understanding or capacity to make or communicate responsible de-
cisions concerning his person.

(9) A "protective proceeding" is a proceeding under the provisions
of Section 5-401 to [determine that a person cannot effectively manage
or apply his estate to necessary ends either because he lacks the ability
or is otherwise inconvenienced, [or because he is a minor,] and to]
secure administration of his estate by a conservator or other appropri-
ate relief.

(10) A "protected person" is a [minor or other] person for whom a
conservator has been appointed or other protective order has been
made.

(11) "Protective placement" means the transfer of an elderly per-
son from independent living arrangements to a hospital, nursing home,



domiciliary or residential care facility, or from one such institution to
another, for a period anticipated to last longer than sis (6) days.

(12) "Protective services" means the services furnished by a pro-
tective service agency or its delegate, as described in Section 5 of the
Protective Services Act.

(13) "Protective services agency" means a public or nonprofit pri-
vate agency, corporation, board or organization authorized by the
[State agency responsible for community-based services to the elderly]
pursuant to Section 3(f) of the Protective Services Act to furnish
protective services to elderly infirm, protected or incapacitated per-
sons and/or to serve as conservators or guardians for elderly protected
or incapacitated persons upon appointment by a court.

(14) "Public guardian" means the office of Public Guardian created
by the Public Guardian Act.

(15) A "ward" is a person for whom a guardian has been ap-
pointed. [A "minor ward" is a minor for whom a guardian has been
appointed solely because of minority.]
Editor's note

Definitions (1), (2), (3), (5) and (7) have been taken from Sec-
tion 1-201 of the Uniform Probate Code. Definitions (8), (9), (10)
and (15) are from Section 5-101. The other definitions are similar in
content to those used in the Protective Services Act and the Public
Guardian Act.

The definition of a "protective proceeding" has been changed to
avoid confusion. The operative criteria used by a court in such a pro-
ceeding now appear only in Section 5-401.

Section 5-102. [Jurisdiction of Subject Matter; Consolidation of
Proceedings.]

(a) The Court has jurisdiction over protective proceedings and
guardianship proceedings.

(b) When both guardianship and protective proceedings as to the
same person are commenced or pending in the same Court, the pro--
ceedings may be. consolidated.

[Section 5-103 has been omitted.]
Section 5-104. [Delegation of Powers by Parent or Guardian]
A parent or a guardian of [a minor or] incapacitated person, by a

properly executed power of attorney and with approval of the court,
may delegate to another person, for a period not exceeding 6 months,
any of his powers regarding care, custody, or property of the [minor
child or] ward [, except his power to consent to marriage or adoption
of a minor ward], except as provided in Section 10(1) of the Protec-
tive Services Act. Such delegation shall be requested by the guardian
from the court, and the court shall approve or deny the petition for
cause within 14 days after the filing of the petition.
Commissioners' comment

This section permits a temporary delegation of parental powers. For
example, parents (or guardian) of a minor plan to be out of the coun-
try for several months. They wish to empower a close relative (an
uncle, e.g.) to take any necessary action regarding the child while they
are away. Using this section, they could execute an appropriate power



of attorney giving the uncle custody and power to consent. Then if an
emergency operation were required, the uncle could consent on behalf
of the child; as a practical matter he would of course attempt to com-
municate with the parents before acting. The section is designed to
reduce problems relating to consents for emergency treatment.
Editor's note

The bracketed words pertain to minors and are included in the
Uniform Probate Code. Section 10(l) of the Protectice Services Act
limits temporary placement of an elderly ward because of the adverse
effects changes of residence have on the elderly.

[PART 2 has been omitted.)

[PART 33

[GUAnDiANs OF INCAPACITATED PERSONS]

* Section 5-301. [Testamentary Appointment of Guardian For In-
capacitated Person.]

(a) The parent of an incapacitated person may by will appoint a
guardian of the incapacitated person. A testamentary appointment by
a parent becomes effective when, after having given 7 days prior writ-
ten notice of his intention to do so to the incapacitated person and to
the person having his care or to his nearest adult relative, the guardian
files acceptance of appointment in the Court in which the will is in-
formally or formally probated, if prior thereto, both parents are dead
or the surviving parent is adjudged incapacitated. If both parents are
dead, an effective appointment by the parent who died later has pri-
ority unless it is terminated by the denial of probate in formal
proceedings.

(b) The spouse of a married incapacitated person may by will ap-
point a guardian of the incapacitated person. The appointment be-
comes effective when, after having given 7 days prior written notice of
his intention to do so to the incapacitated person and to the person
having his care or to his nearest adult relative, the guardian files ac-
ceptance of appointment in the Court in which the will is informally
or formally probated. An effective appointment by a spouse has pri-
ority over an appointment by a parent unless it is terminated by the
denial of probate in formal proceedings.

(c) This state shall recognize a testamentary appointment effected
by filing acceptance under a will probated at the testator's domicile
in another state.

(d) On the filing with the Court in which the will was probated of
written objection to the appointment by the person for whom a testa-
mentary appointment of guardian has been made, the appointment is
terminated. An obiection does not prevent appointment by the Court
in a proper proceeding of the testamentary nominee or any other suit-
able person upon an adjudication of incapacity in proceedings under
the succeeding sections of this Part.
Commissioners' comment

This section, modeled after Section 5-205, is designed to give the
surviving parent, or the spouse, of an incapacitated person, the ability
to confer the authority of a guardian on a person designated by will.



This opportunity may be most useful in cases where parents, during
their lifetime, have arranged an informal or voluntary commitment
of an incompetent child, and are anxious to designate another who
can maintain contact with the patient and act on his behalf without
the necessity of a sanity hearing. The person designated by will must
act by filing acceptance of the appointment. This provides a check
against will directions which might prove to be unwise or unnecessary
after the parents' death. Moreover, the testamentary designee will
have the risk of the possibility that the ward is not in fact incapaci-
tated to prevent him from using the authority conferred to restrain
the liberty of the ward. In cases of doubt, the testamentary appointee
should petition for a Court appointment under Section 5-303.

Section 5-302. [Venue]
The venue for guardianship proceedings for an incapacitated per-

son is in the place where the incapacitated person resides or is present.
If the incapacitated person is admitted to an institution pursuant to
order of a Court of competent jurisdiction. venue is also in the county
in which that Court sits.
Commissioners' comment

Venue in guardianship proceedings lies in the county where the in-
capacitated person is present, as well as where he resides. Thus, if the
person is temporarily away from his county of usual abode, the Court
of the county where he happens to be may handle requests for guard-
ianship proceedings relating to him. In protective proceedings, venue
is normally in the county of residence. See Section 5-403. See Section
1-303 for disposition when venue is in two counties, and for transfer
of venue.

Section 5-303. [Procedure for Court Appointment of a Guardian of
an Incapacitated Person.]

(a) The incapacitated person, a public guardian or any person in-
terested in his welfare may petition for a finding of incapacity and
appointment of a guardian.

(b) The petition for appointment of a guardian shall state facts
showoing:

(1) The name, address, and corporate or agency status of the
petitioner;

(2) The petitioner's reasons for concern for the personal well-
being of the proposed ward, if the proposed ward is not the
petitioner;

(3) The necessity for the appointment of a guardian;
(4) The name, age, and post-ofice address of the proposed

'ward;
(5) The name and address of the person o? institution having

care or custody of the proposed ward;
(6) The name, post-office address and relationship of the pro-

posed guardian to the proposed ward, if the proposed guardian
is named in the petition.

(c) [(b)] Upon the filing of a petition, the Court shall set a date
for hearin.< on the issues of incapacity and unless the allegedly in-
capacitated person has counsel of his own choice, it shall appoint an
appropriate official or attorney to represent him in the proceeding,
who shall have the powers and duties of a guardian ad litem. If the



person is indigent, the State shall pay reasonable attorney's fees, i.e.,
such compensation as is customarily charged by attorneys in this State
for comparable services. The person alleged to be incapacitated shall
be examined by a physician appointed by the Court who shall submit
his report in writing to the Court and be interviewed by a visitor sent
by the Court. The visitor also shall interview the person seeking ap-
pointment as guardian, and visit the present place of abode of the per-
son alleged to be incapacitated and the place it is proposed that he will
be detained or reside if the requested appointment is made and submit
his report in writing to the Court. If the person alleged to be incapaci-
tated is elderly, he shall be evaluated by the Geriatric Evaluation
Service, pursuant to Section 7 of the Protective Services Act. The
Service shall also interview the person seeking appointment as guard-
ian and visit the present place of abode of the person alleged to be in-
capacitated and the place in which it is proposed he will be detained or
reside if the requested appointnwnt is made. Upon concluding its in-
quiry, the Geriatric Evaluation Service shall submit in writing to the
Court a report of its findings and recommendations.

(d) The person alleged to be incapacitated is entitled to be present
at the hearing unless he has knowingly and voluntarily waived the
right to be present or cannot be present because of physical or mental
sncapacity. Waiver or incapacity may not be presumed from non-
appearance but shall be determined on the basis of factual information
supplied to the court by counsel or a visitor appointed by the Court.
The person alleged to be incapacitated is also entitled to present evi-
dence to cross-examine witnesses, including representatives of the Geri-
atric Evaluation Service and to trial by jury. The issue may be deter-
mined at a closed hearing [without a jury] if the person alleged to be
incapacitated or his counsel so requests.

(e) The person alleged to be incapacitated has the right at his own
expense, or if indigent at the expense of the State, to secure an inde-
pendent medical and/or psychological examination relevant to the
issue of incapacity, and to present a report of this independent evalua-
tion or the evaluator's personal testimony as evidence of the hearing.

(f) The duties of counsel representing a person alleged to be in-
capacitated shall include: personally interviewing the person, coun-
selling the person with respect to this Act, his riqhts and any available
alternative resources or causes of action. arranging for an independent
and/or psychological examination of the person relevant to the issue
of incapacity; and providing competent representation at all
proceedings.

Commissioners' comment
The procedure here is similar to. but not precisely the same as, pro-

tective proceedings for certain disabled persons. It is not required that
the visitor be a lawyer. In urban areas, the visitor may be a social
worker capable of determining the needs of the person for whom the
appointment is sought. By brackets, the National Conference indicates
that enacting states should decide whether it is appropriate to create
a right to jury trial.
Editor's note

The inclusion of the words "a public guardian" in subsection (a) is
designed to indicate clearly that a public guardian may himself peti-



tion for appointment. It is anticipated that the public guardian will
intervene only as a last resort; thus there should rarely be anyone else
whose appointment as guardian he could seek. In any case the public
guardian's role should not be primarily investigative, searching to dis-
cover who might need a public guardian. His role should be the more
passive one of acting on outside information that comes to his atten-
tion through independent sources, such as social workers and neighbors
of the person in need.

Evaluation by and a recommendation from the geriatric evaluation
service, created by the Protective Services Act, has been added in
subsection (c) in cases where the proposed ward is elderly.

Provision is made in subsection (d) for the right of personal appear-
ance at the hearing by the person alleged to be incapacitated. The spe-
cial needs of indigent persons are provided for in subsection (c) and
(e) by requiring that counsel and expert testimony be made available to
him at State expense.

While the duties of counsel in subsection (f) might appear self-
evident, an explicit listing of the major'duties is desirable to prevent
pro forma representation and to ensure that the proceedings are truly
adversarial in nature.

Section 5-304. [Findings; Order of Appointment.]
(a) The Court may appoint a guardian as requested [if it is satis-

fied] after findings in the record based on clear and convincing
evidence:

(1) That the person for whom a guardian is sought is
incapacitated;

(2) That the appointment is necessary [or desirable] as a
means of providing continuing care and supervision of the person
of the incapacitated person;

(3) That, if the incapacitated person is elderly, the appoint-
ment is supported by the findings of the Geriatric Evaluation
Service, or if not so supported, there are compelling reasons for
making the appointvent; and

(4) That no less restrictive form of intervention is available
which is consistent vith the incapacitated person's -oelfare and
safety.

Alternatively, the Court may dismiss the proceeding or enter any
other appropriate order.

(b) No individual shall be committed to any mental institution
solely because he has been declared incapacitated for the purpose of
appointing a guardian under this Act, nor shall the individual's place
of residence be changed except as provided in Section 11(k) of the
Protective Services Act.

Commissioners' comment
The purpose of guardianship is to provide for the care of a person

who is unable to care for himself. There is no reason to seek a guardian
in those situations where the problems to be dealt with center around
the property of a disabled person. In that event, a protective proceed-
ing under Part 4 may be in order.

It is assumed that the standards suggested by the definition in Sec-
tion 5-101 for the "incapacitated" person are different from those
which will determine when a person may be committed as mentally



ill. For example, involuntary commitment proceedings may well be
inappropriate unless it is determined that the patient is or probably
will become dangerous to himself or the person or property of others.
As indicated in 5-101, the meaning of "incapacitated" turns on wheth-
er the subject lacks "understanding or capacity to make or commu-
nicate responsible decisions concerning his person." There is overlap
between the two sets of standards, but they are different. Hence, a
finding that a person is "incapacitated" does not amount to a finding
that he is mentally ill, or can be committed. In the reverse situation,
if a person has been committed to institutional care and custody be-
cause of mental illness, it may be unnecessary to appoint a guardian
for him. Nonetheless, it may be desirable to have a personal guardian
for one who is or may be committed, or who will be cared for by an
institution. For one thing, a guardian, having custody, might arrange
for a voluntary care arrangement like that which a parent for a minor
and incapacitated child could establish. Moreover, the limited author-
ity of a guardian over property of his ward may be appropriate in
cases where the ward is committed. Because of [sic] the relationship
between existing guardianship legislation and the handling of com-
mitted persons appears to vary considerably from state to state, the
Code was deliberately left rather general on points relevant to the
relationship. Section 5-312 qualifies the power of a guardian to deter-
mine the place of residence of a ward who has been committed.

Editor's note
Subsection (b) has been added to emphasize the belief that grounds

for the appointment of a guardian should not necessarily be grounds
for commitment of the ward.

Section 5-305. [Acceptance of Appointment; Consent to
Jurisdiction.]

By accepting appointment, a guardian submits personally to the
jurisdiction of the Court in any proceeding relating to the guardian-
ship that may be instituted by any interested person. Notice of any
proceeding shall be delivered to the guardian or mailed to him by
ordinary mail at his address as listed in the Court records and to his
address as then known to the petitioner.

Commissioners' consent
The proceedings under Article V are flexible. The Court should not

appoint a guardian unless he is necessary [or desirable] for the care
of the person. If it develops that the needs of the person who is alleged
to be incapacitated are not those which would call for a guardian, the
Court may adjust the proceeding accordingly. By acceptance of the
appointment, the guardian submits to the Court's jurisdiction in much
the same way as a personal representative. Cf. Sec. 3-602.

Section 5-306. [Termination of Guardianship for Incapacitated
Person.]

The authority and responsibility of a guardian for an incapacitated
person terminates upon the death of the guardian or ward, the deter-
mination of incapacity of the guardian, or upon removal or resigna-
tion as provided in Section 5-307. Testamentary appointment under
an informally probated will terminates if the will is later denied
probate in a formal proceeding.



Section 5-307. [Annual Review of Guardianship; Removal or
Resignation of Guardian; Termination of Incapacity.]

(a) The guardian shall file an annual report wich the Court in-
dicating the present place of residence and health status of the ward,
the guardian's plan for preserving and maintaining the future well-
being of the ward, and the need for continuance or cessation of the
guardianship or for any alteration in the powers of the guardian. The
Court shall renew the appointment of the guardian if it is satisfied
that the grounds for the original appointment stated in Sec. 5-304 (a)
above continue to exist. If the Court believes such grounds may not
exist, it shall hold a hearing, similar to that provided for in Sec. 5-
303 above, at which the guardian shall be required to prove that such
grounds exist. If the Court does not make these findings or the guard-
ian declines to participate in the hearing, the Coart shall order the
discontinuance of the guardianship.

(b) [(a)] On petition of the ward or any person interested in his
welfare, the Court may remove a guardian and appoint a successor
if in the best interests of the ward. On petition of the guardian, the
Court may accept his resignation and make any other order which
may be appropriate.

(c) I(b)T, An order adjudicating incapacity may specify a minimum
period, not exceeding one year, during which no petition for an ad-
judication that the ward is no longer incapacitated may be filed with-
out special leave. Subject to this restriction, the ward or any person
interested in his welfare may petition for an order that he is no longer
incapacitated, and for removal or resignation of the guardian. A re-
quest for this order may be made by informal letter to the Court or
judge and any person who knowingly interferes with transmission of
this kind of request to the Court or judge may be adjudged guilty of
contempt of Court. Unless the request is obviously without merit, the
Court shall hold a hearing similar to that provided for in Sec. 5-303
above, at which the guardian shall be required to prove that the
grounds for appointment of a guardian contained in Sec. 5-304(a)
above continue to exist.

(d) [ (c) B Jefore removing a guardian, accepting the resignation of
a guardian, or ordering that a ward's incapacity has terminated, the
Court, following the same procedures to safeguard the rights of the
ward as apply to a petition for appointment of a guardian, may send
a visitor, or if the ward is elderly, a representative of the Geriatric
Evaluation Service, to the residence of the present guardian and to the
place where the ward resides or is detained, to observe conditions and
report in writing to the Court.

Commissioners' comment
The ward's incapacity is a question that may usually be reviewed

at any time. However, provision is made for a discretionary restric-
tion on review. In all review proceedings, the welfare of the ward is
paramount.

Section 5-308. [Visitor in Guardianship Proceeding.]
A visitor is, with respect to guardianship proceedings, a person who

is trained in law, nursing or social work and is an officer, employee or
special appointee of the Court with no personal interest in the proceed-



ings. If the person alleged to be incapacitated or the Ward is an elderly
person, the visitor shall be a representative of the Geriatric Evalua-
tion Service.

Commissioners' comment
The visitor should have professional training and should not have a

personal interest in the outcome of the guardianship proceedings.

Section 5-309. [Notices in Guardianship Proceedings.]
(a) In a proceeding for the appointment or removal of a guardian

of an incapacitated person other than the appointment of a temporary
guardian or temporary suspension of a guardian, notice of hearing
shall be given to each of the following:

(1) the ward or the person alleged to be incapacitated and his
spouse, parents and adult children;

(2) any person who is serving as his guardian, conservator or
who has his care and custody; [and]

(3) in case no other person is notified under (1), at least one
of his closest adult relatives, if any can be found;

(4) the individual or protective services agency, if any, pro-
posed as guardian;

(5) the Public Guardian; and
6) the Geriatric Evaluation Service, if the ward or alleged

incapacitated person is elderly.
(b) Notice shall be served personally on the alleged incapacitated

person, and his spouse and parents if they can be found within the
state. Notice to the spouse and parents, if they cannot be found within
the state, and to all other persons except the alleged incapacitated
person shall be given as provided in Section 1-401. Waiver of notice
by the person alleged to be incapacitated is not effective unless he at-
tends the hearing or his waiver of notice is confirmed in an interview
with the visitor. Representation of the alleged incapacitated person by
a guardian ad litem is not necessary.

(c) Notice shall be given in language reasonably understandable
by the ward or the alleged incapacitated person. If notice is served
personally, this person shall also be informed orally of its complete
contents.

(d) The notice shall contain the names of all petitioners, the
grounds alleged for appointment of a guardian, the rights of the
alleged incapacitated person in the proceeding, and the consequences
of a finding that the person is incapacitated and of the appointment
of a guardian.

Commissioners' comment
The persons entitled to notice in a guardianship proceeding are

usually fewer in number than those in a protective proceeding. Cf.
Sec. 5-405. Required notice shall be given in accordance with the

general notice provision of the Code. See Section 1-401.

Editor's note
Paragraphs (4), (5) and (6) of Subsection (a) have been included

to allow for notice to non-petitioning proposed guardians, the Public
Guardian and the Geriatric Evaluation Service if an elderly person is
the subject of a petition.



[Section 1-401. [Notice; Method and Time of Giving.]
(a) If notice of a hearing on any petition is required and except

for specific notice requirements as otherwise proviaed, the petitioner
shall cause notice of the time and place of hearing of any petition
to be given to any interested person or his attorney if he has ap-
peared by attorney or requested that notice be sent to his attorney.
Notice shall be given:

(1) by mailing a copy thereof at least 14 days before the time
set for the hearing by certified, registered or ordinary first class
mail addressed to the person being notified at the post office
address given in his demand for notice, if any, or at his office or
place of residence, if known;

(2) by delivering a copy thereof to the person being notified
personally at least 14 days before the time set for the hearing; or

(3) if the address, or identity of any person is not known and
cannot be ascertained with reasonable diligence, by publishing at
least once a week for 3 consecutive weeks, a copy thereof in a
neswpaper having general circulation in the county where the
hearing is to be held, the last publication of which is to be at
least 10 days before the time set for the hearing.

(b) The Court for good cause shown may provide for a different
method or time of giving notice for any hearing.

(c) Proof of the giving of notice shall be made on or before the
hearing and filed in the proceeding.]
Editor's note

Section 1-401 has been inserted here parenthetically to allow con-
venient reference to the notice provisions of the Uniform Probate
Code.

Section 5-310. [Temporary Guardians.]
(a) If an incapacitated person who is not elderly has no guardian

and an emergency exists, the Court may exercise the power of a guard-
ian pending notice and hearing. If an appointed guardian of a person
,who is not elderly is not effectively performing his duties and the
Court further finds that the welfare of the incapacitated person re-
quires immediate action, it may, with [or without] notice, appoint
a temporary guardian for the incapacitated person for a specified pe-
riod not to exceed [6 months] 30 days, and it shall order with notice
a hearing similar to that provided for in Sec. 5-303 above to be held
within this period concerning the remov'd of the guardian and the
appointment of a 'new guardian. A temporary guardian is entitled to
the care and custody of the ward and the authority of any permanent
guardian previously appointed by the Court is suspended so long as
a temporary guardian has authority. A temporary guardian may be
removed at any time. A temporary guardian shall make any report
the Court requires. In other respects the provisions of this Code con-
cerning guardians apply to temporary guardians.

(b) If an elderly person is alleged to be incapacitated, an emer-
gency exists, and no consent can be obtained, the Court shall follow
the provisions of Section 10 of the Protective Services Act in order-
ing the provision of protective services.

86-528 0 - 77 - 7



Commissioners' comment
The temporary guardian is analogous to a special administrator

under Sections 3-614 through 3-618. His appointment would be ob-
tained in emergency situations or as a protective device against de-
fault by a guardian. The temporary guardian has all the powers of
a guardian, except as the order appointing him may provide otherwise.

Editor's comment
Section 10 of the Protective Services Act makes special provision

for dealing with the provision of protective services to elderly per-
sons unable to give consent. Section 10(b) (4) requires the Court au-
thorizing such services to appoint a temporary guardian who has
responsibility for the elderly ward's welfare and is authorized to give
consent on his behalf for the approved protective services for the term
of the court order. This order is valid only for 72 hours and is re-
viewable once for another 72 hour period. If the need for services
continues beyond that period, -proceedings for appointment of a reg-
ular guardian under the guardianship laws must begin immediately.

The net effect of these provisions is to limit temporary guardian-
ship to a period of six days plus the time needed for appointment
of a regular guardian. By contrast, the UPC permits a six month
temporary guardianship for emergencies. This period seems too long
for a guardianship created essentially to deal with an emergency, and
therefore Section 10 of the Protective Services Act is proposed as an
alternative in subsection 5-310(b), at least for the elderly.

Section 5-311. [Who May be Guardian: Priorities]
(a) Any competent person, [or a suitable institution] corporation,

a protective services agency, or the Public Guardian may be appointed
guardian of an incapacitated person. However, no institution receiv-
ing financial reimbursement for the care of the incapacitated person
may be appointed as guardian.

(b) Persons who are not disqualified have priority for appointment
as guardian in the following order:

(1) an individual, corporation, protective services agency or

public guardian nominated by the incapacitated person prior to the
filing of the petition for a finding of incapacity if at the time of
nomination he was 14 or 'more years of age and had, in the open-
ion of the Court, sufficient mental capacity to make an intelligent
choice, and the nomination is contained in a writing signed by the
protected person and attested by at least two witnesses;

(9) an individual, corporation, protective services agency or
public guardian nominated by the incapacitated personat any time
and in any manner if at the time of nomination he was 14 or more

years of age and had, in the opinion of the Court, sufficient mental
capacity to make an intelligent choice;

(3) the spouse of the incapacitated person;
(4) an adult child of the incapacitated person;
(5) a parent of the incapacitated person, including a person

nominated by will or other writing signed by a deceased parent;
(6) any relative of the incapacitated person with whom he has

resided for more than 6 months prior to the filing of the petition;



(7) a person nominated by the person who is caring for him
[or paying benefits to him];

(8) a protective services agency;
(9) the Public Guardian.

(c) A person in priorities (3), (4), (5), (6), or (9) may nominate
in writing a person to serve in his stead. With respeet to persons having
equal priority, the Court shall select the one who is best qualified of
those willing to serve. The Court, for good cause, may pass over a per-
son having priority and appoint a person having less priority or no
priority.

(d) The Court may appoint a public guardian as guardian even
though he has nominated a person to serve in his stead.
Editor's note

Subsection (a) has been amended to prevent a conflict of interest
where an institution such as a nursing home or a mental hospital
receiving financial reimbursement for the ward's care would also serve
as his guardian.

The first priority for appointment as guardian under this Section has
been changed from the spouse of the incapacitated person to a prior
nominee of the now incapacitated person. This change will allow defer-
ence to any planning done by the incapacitated person in anticipation
of incapacity. The language of paragraphs (1) and (2), subsection
(b), has been taken literally from Section 5-410 (a) (2) and (3) of this
draft.

The addition of Subsections (c) and (d), taken from Section 5-410
(b) and (c) of this draft., allows the Court to overlook the priority
scheme for good cause. If, for example, conditions have changed since
the incapacitated person nominated a guardian, the Court might de-
cide to reject the nominee; or if the Court has evidence that the spouse
might take unjust advantage of the guardianship, the Court might
pass over the spouse.

A public guardian is listed last, since it is anticipated that if a per-
son who falls within categories (1) through (7) (excluding the public
guardian who is nominated under category (1)) is available and will-
ing to serve as guardian, his appointment generally will be preferable
considering the interests of both the incapacitated person and the pub-
lic guardian.

Section 5-312. [General Powers and Duties of Guardian.]
(a) A guardian of an incapacitated person has the same powers,

rights and duties respecting his ward that a parent has respecting his
unemancipated minor child except that a guardian is not liable to third
persons for acts of the ward solely by reason of the parental relation-
ship. In particular, and without qualifying the foregoing, a guardian
has the following powers and duties, except as modified by order of
the Court:

(1) To the extent that it is consistent with the terms of any order
by a court of competent jurisdiction relating to detention or
commitment of the ward, he is entitled to custody of the person
of his ward and may establish the ward's place of abode within
or without this state. However, a ward may not be committed to
a mental institution without the involuntary commitment pro-



ceedings prescribed by law, nor may an elderly ward be subjected
to protective placement without his consent except as provided
in Section 11 of the Protective Services Act, nor may the guardian
transfer an elderly ward's place of abode without permission
of the Court.

(2) If entitled to custody of his ward he shall make provision
for the care, comfort and maintenance of his ward and, whenever
appropriate, arrange for his training and education. Without re-
gard to custodial rights of the ward's person, he shall take rea-
sonable care of his ward's clothing, furniture, vehicles and other
personal effects and commence protective proceedings if other
property of his ward is in need of protection.

(3) A guardian may give any consents or approvals that may be
necessary to enable the ward to receive medical or other profes-
sional care, counsel, treatment or service.

(4) If no conservator for the estate of the ward has been ap-
pointed he may:

(i) institute proceedings to compel any person under a
duty to support the ward or to pay sums for the welfare of
the ward to perform his duty;

(ii) receive money and tangible property deliverable to
the ward and apply the money and property for support, care
and education of the ward; but, he may not use funds from
his ward's estate for room and board which he, his spouse,
parent, or child have furnished the ward unless a charge for
the service is approved by order of the Court made upon
notice to at least one of the next of kin of the incompetent
ward, if notice is possible. He must exercise care to conserve
any excess for the ward's needs.

(5) A guardian is required to report the condition of his ward
and of the estate which has been subject to his possession or con-
trol, as required by the Court or court rule.

(6) If a conservator has been appointed, all of the ward's estate
received by the guardian in excess of those funds expended to
meet current expenses for support, care, and education of the
ward must be paid to the conservator for management as provided
in this Code, and the guardian must account to the conservator
for funds expended.

(b) Any guardian of one for whom a conservator also has been ap-
pointed shall control the custody and care of the ward, and is entitled
to receive reasonable sums for his services and for room and board
furnished to the ward as agreed upon between him and the conserva-
tor, provided the amounts agreed upon are reasonable under the cir-
cumstances. The guardian may request the conservator to expend the
ward's estate by payment to third persons or institutions for the ward's
care and maintenance.

(c) The provision of subsection (b) of this section concerning com-
pensation to a guardian for his services and for room and board fur-
nished to the ward does not apply to a public guardian.

(d) The Court may limit the guardian's powers or impose addi-
tional duties on him if it deems such action desirable for the best inter-
ests of the ward.



Commissioners' comment
The guardian is responsible for the care of the person of his ward.

This section gives him the powers necessary to carry out this responsi-
bility. Where there are no protective proceedings, the guardian also
has limited authority over the property of the ward. Where the ward
has substantial property, it may be desirable to have protective pro-
ceedings to handle his property problems. The same person, of course,
may serve as guardian and conservator. Section 5-408 authorizes the
Court to make preliminary orders protecting the estate once a petition
for appointment of a conservator is filed.

Editor's note
The second sentence of subsection (a) (1) has been added to comple-

ment the belief expressed in Section 5-304 that grounds for appoint-
inent of guardian and grounds for commitment are not necessarily the
same.

Subsection (c) has been added to conform this section to the pro-
posed Public Guardian statute.

Section 5-313. [Proceedings Subsequent to Appointment; Venue.]
(a) The Court where the ward resides has concurrent jurisdiction

with the Court which appointed the guardian, or in which acceptance
of a testamentary appointment was filed, over resignation, removal,
accounting and other proceedings relating to the guardianship.

(b) If the Court located where the ward resides is not the Court in
which acceptance of appointment is filed, the Court in which proceed-
ings subsequent to appointment are commenced shall in all appropri-
ate cases notify the other Court, in this or another State, and after
consultation with that Court determine whether to retain jurisdiction
or transfer the proceedings to the other Court, whichever may be in
the best interest of the ward. A copy of any order accepting a resigna-
tion or removing a guardian shall be sent to the Court in which accept-
ance of appointment is filed.

[PART 4]

[PROTECTION OF PROPERTY OF PERSONS UNDER DISABILITY
AND MINORS]

Section 5-401. [Protective Proceedings.]
Upon petition and after notice and hearing in accordance with the

provisions of this Part, the Court may appoint a conservator or make
other protective order for cause as follows:

Appointment of a conservator or other protective order may be
made in relation to the estate and affairs of a person if the Court
[determines] makes findings in the record based on clear and con-
vincing evidence that (i) the person [is unable to manage his prop-
erty and affairs effectively] lacks sufficient understanding or capacity
to make or communicate responsible decisions concerning his estate
for reasons such as mental illness, mental deficiency, physical illness
or disability, advanced age, chronic use of drugs, chronic intoxication,
confinement, detention by a foreign power, or disappearance; [and]
(ii) the person has property which will be wasted or dissipated unless
proper management is provided, or that funds are needed for the



support, care and welfare of the person or those entitled to be sup-
ported by him and that protection is necessary or desirable to obtain
or provide funds;[.] (iii) that, if the person is elderly, the appoint-
ment is supported by the findings of the Geriatric Evatuation Service,
or if not so supported, there are compelling reasons for making the
appointment; and (iv) no less restrictive form of intervention is
available which is consistent with the person's needs.

Commissioners' corrmnent
This is the basic section of this part providing for protective Pro-

ceedings for minors and disabled persons. "Protective proceedings"
is a generic term used to describe proceedings to establish conservator-
ships and obtain protective orders. "Disabled persons" is used in this
section to include a broad category of persons who, for a variety of
different reasons, may be unable to manage their own property.

Since the problems of property management are generally the same
for minors and disabled persons, it was thought undesirable to treat
these problems in two separate parts. Where there are differences,
these have been separately treated in specific sections.

The Comment to Section 5-304, supra, points up the different mean-
ings of incapacity (warranting guardianship), and disability. [Em-
phasis in original.]

Editor's note
Subsection (1) of the Uniform Probate Code Section applies only

to minors and has been omitted. This section is Section 5-401 (2) of
of the Uniform Probate Code.

The first criterion for appointment of a conservator has been
changed to identify the basis for appointment as a functional in-
capacity to perform in a decision-making role, rather than as a failure
to produce effective management results. The person should be per-
mitted to make responsible decisions as long as he has the capacity
to make such decisions. The adjective "responsible" means that the
decision is a rational choice in the circumstances, not that it is the
best or wisest choice.

Section 5-402. [Protective Proceedings; Jurisdiction of Affairs of
Protected Persons.]

After the service of notice in a proceeding seeking the appointment
of a conservator or other protective order and until termination of
the proceeding, the Court in which the petition is filed has:

(1) exclusive jurisdiction to determine the need for a conservator
or other protective order until the proceedings are terminated ;

(2) exclusive jurisdiction to determine how the estate of the pro-
tected person which is subject to the laws of this state shall be man-
aged, expended or distributed to or for the use of the protected per-
son or any of his dependents;

(3) concurrent jurisdiction to determine the validity of claims
against the person or estate of the protected person and his title to any
property or claim.

Commissioners' comment
While the bulk of all judicial proceedings involving the conservator

will be in the court supervising the conservatorship third parties may
bring suit against the conservator or the protected person on some



matters in other courts. Claims against the conservator after his
appointment are dealt with by Section 5-428.

Section 5-403. [Venue.]
Venue for proceedings under this Part is:
(1) In the place in this state where the person to be protected resides

whether or not a guardian has been appointed in another place; or
(2) If the person to be protected does not reside in this state, in any

place where he has property.
Commissioners' conmnent

Venue for protective proceedings lies in the county of residence
(rather than domicile) or, in the case of the non-resident, where his
property is located. Unitary management of the property is obtain-
able through easy transfer of proceedings (Section 1-303(b)) and easy
collection of assets by foreign conservators (Section 5-431).

Section 5-404. [Original Petition for Appointment or Protective
Order.]

(a) The person to be protected any person who is interested in
his estate, affairs or welfare including his parent, guardian, or cus-
todian, the Public Guardian, a protective serviwes agency, or any per-
son who would be adversely affected by lack of effective management
of his property and affairs may petition for the appointment of a
conservator or for other appropriate protective order.

(b) The petition shall set forth, to the extent known, the interest
of the petitioner; the name, age, residence and address of the person
to be protected; the name and address of his guardian, if any; the
name and address of his nearest relative known to the petitioner;
a general statement of his property with an estimate of the value
thereof, including any compensation, insurance, pension or allowance
to which he is entitled; and the reason why appointment of a con-
servator or other protective order is necessary. If the appointment of
a conservator is requested, the petition also shall set forth the name
and address of the person whose appointment is sought and the basis
of his priority for appointment.
Editor's note

The public guardian and protective services agencies are added to
the list of persons who may petition.

Section 5-405. [Notice.]
(a) On a petition for appointment of a conservator or other protec-

tive order, the person to be protected and his spouse or, if none, his
parents, must be served personally with notice of the proceeding at
least 14 days before the date of hearing if they can be found within
the state, or if they cannot be found within the state, they must be
given notice in accordance with Section 1-401 [Waiver by the person
to be protected is not effective unless he attends the hearing, or, unless
minority is the reason for the proceeding, waiver is confirmed in an
interview with the visitor.]

(b) Notice of a petition for appointment of a conservator or other
initial protective order, and of any subsequent hearing, must be given
to:

(1) The adult children of the person to be protected;
(2) any person serving as his guardian or conservator or who

has his care or custody;



(3) in case no other person is notified under (a) or (b) (1)
above, at least one of his closest adult relatives, if any can be
found;

(4) the individual or protective services agency, if any, pro-
posed as conservator;

(5) the Public Guardian;
(6) the Geriatric Evaluation Service, if the person is elderly;

and
(7) any person who has filed a request for notice under Section

5-406 and to interested persons and other persons as the Court
may direct.

(c) Except as otherwise provided in (a), notice shall be given in
accordance with Section 1-401 and 5-309(c) and (d).
Editor's note

Section 1-401 has been inserted parenthetically after Section 5-309
of this draft.

Section 5-406. [Protective Proceedings; Request for Notice; Inter-
ested Person.]

Any interested person who desires to be notified before any order
is made in a protective proceeding may file with the Registrar a
request for notice subsequent to payment of any fee required by sta-
tute or Court rule. The clerk shall mail a copy of the demand to the
conservator if one has been appointed. A request is not effective unless
it contains a statement showing the interest of the person making it
and his address, or that of his attorney, and is effective only as to
matters occurring after the filing. Any governmental agency paying
or planning to pay benefits to the person to be protected is an inter-
ested person in protective proceedings.

Section 5-407. [Procedure Concerning Hearing and Order on Orig-
inal Petition.]

(a) Upon receipt of a petition for appointment of a conservator
or other protective order for reasons other than minority, the Court
shall set a date for hearing.

(b) Unless the person to be protected has counsel of his own choice,
the Court must appoint a lawyer to represent him who then has the
powers and duties of a guardian ad litem. If the person is indigent,
the State shall pay reasonable attorney's fees, i.e., such compensation
as is customarily charged by attorneys in this State for comparable
servwes.

(c) If the alleged disability is mental illness, mental deficiency,
physical illness or disability, advanced age, chronic use of drugs, or
chronic intoxication, the Court may direct that the person to be pro-
tected be examined by a physician designated by the Court, prefer-
ably a physician who is not connected with any institution in which
the person is a patient or is detained. The Court may send a visitor to
interview the person to be protected. The visitor may be a guardian
ad litem or an officer or employee of the Court. If the person is elderly,
the Court shall direct that he be examined and evaluated by the Geri-
atric Evaluation Service, pursuant to Section 7 of the Protective
Services Act. The Service shall also interview the party seeking ap-
pointment as conservator. Upon concluding its inquiry, the Geriatric



Evaluation Service shall submit in writing to the Court a report of
its findings and recommendations.

(d) The person to be protected is entitled to be present at the hear-
ing unless he has knowingly and voluntarily waived his right to be
present or cannot be present because of physical or mental incapacity.
Waiver or incapacity may not be presumed from nonappearance but
shall be determined on the basis of factual information supplied to the
Court by counsel or a visitor appointed by the Court.

(e) The person to be protected is entitled to present evidence, to
cross-examine witnesses, including representatives of the Geriatric
Evaluation Service, and to trial by jury. The issue of disability may
be determined at a closed hearing [witnout a jury] if the person to
be protected or his cownsel so requests.

(f) The person to be protected has the right at his own expense, or
if indigent at the expense of the State, to secure an independent medi-
cal and/or psychological examination relevant to the issue of disabili-
ty, and to present a report of this independent evaluation or the evalu-
ator's personal testimony as evidence at the hearing.

(g) The duties of counsel representing the person to be protected
shall be those stated in Section 5-303 (f ) above.

Commissioners' comment
The section establishes a framework within which professionals,

including the judge, attorney and physician, if any, may be expected
to exercise good judgment in regard to the minor or disabled person
who is the subject of the proceeding. The National Conference accepts
that it is desirable to rely on professionals rather than to attempt to
draft detailed standards or conditions for appointment.
Editor's note

Subsection (a) of the Uniform Probate Code has been omitted since
it pertains to minors only. The two subsections retained have been
relettered.

Section 5-408. [Permissible Court Orders.]
The Court has the following powers which may be exercised directly

or through a conservator in respect to the estate and affairs of pro-
tected persons:

(1) *While a petition for appointment of a conservator or other pro-
tective order is pending and after preliminary hearing and without
notice to others, the Court has power to preserve and apply the prop-
erty of the person to be protected as may be required for his benefit
or the benefit of his dependents.

(2) After hearing and upon determining that a basis for an ap-
pointment or other protective order exists with respect to a person for
reasons other than minority, the Court has, for the benefit of the
person and members of his household, [all the powers over his estate
and affairs which he could exercise if present and not under disability,
except the power to make a will,] only those powers, except the power
to make a will, which it finds are necessary to supply for the disability
of the protected person. These powers include, but are not limited to
power to make gifts, to convey or release his contingent and expectant
interests in property including marital property rights and any right
of survivorship incident to joint tenancy or tenancy by the entirety,



to exercise or release his powers as trustee, personal representative,
custodian for minors, conservator, or donee of a power of appoint-
nient, to enter into contracts, to create revocable or irrevocable trusts
of property of the estate which may extend beyond his disability or
life, to exercise options of the disabled person to purchase securities
or other property, to exercise his rights to elect options and change
beneficiaries under insurance and annuity policies and to surrender
the policies for their cash value, to exercise his right to an elective
share in the estate of his deceased spouse and to renounce any interest
by testate or intestate succession or by inter vivos transfer.

(3) The Court may exercise or direct the exercise of, its authority
to exercise or release powers of appointment of which the protected
person is donee, to renounce interests, to make gifts in trust or other-
wise exceeding 20 percent of any year's income of the estate or to
change beneficiaries under insurance and annuity policies, only if
satisfied, after notice and hearing, that it is in the best interests of the
protected person, and that he either is incapable of consenting or has
consented to the proposed exercise of power.

(4) An order made pursuant to this Section determining that a
basis for appointment of a conservator or other protective order
exists, has no effect on the capacity of the protected person. A state-
ment to this effect shall be included in every protective order and in
every conservator's letter issued by the Court.

Commissioners' comment
The Court, which is supervising a conservatorship, is given all the

powers which the individual would have if he were of full capacity
These powers are given to the Court that is managing the protected
person's property since the exercise of these powers have important
consequences with respect to the protected person's property.

Editor's note
Subsection (2) of the Uniform Probate Code has been omitted since

it pertains to minors only. The subsections retained have been
renumbered.

Subsection (2) has been amended to limit the scope of a protective
order so that the loss of powers by a protected person is measured by
the type and degree of disability found to exist by the Court. The
purpose of this limitation is to make the protective order more flexible
in meeting the needs of the protected person and thus not deprive him
of any powers he might still be able to exercise.

The last sentence of Subsection (4) has been added to emphasize
that appointment of a conservator has no effect on a protected person's
capacity.

Section 5409. [Protective Arrangements and Single Transactions
Authorized.]

(a) If it is established in a proper proceeding that a basis exists as
described in Section 5-401 for affecting the property and affairs of a
person the Court, without appointing a conservator, may authorize,
direct or ratify any transaction necessary or desirable to achieve any
security, service, or care arrangement meeting the foreseeable needs
of the protected person. Protective arrangements include, but are not
limited to, payment, delivery, deposit or retention of funds or prop-



erty, sale, mortgage, lease or other transfer of property, entry into an
annuity contract, a contract for life care, a deposit contract, a.contract
for training and education, or addition to or establishment of a suit-
able trust.

(b) When it has been established in a proper proceeding that a basis
exists as described in Section 5-401 for affecting the property and
affairs of a person the Court, without appointing a conservator, may
authorize, direct or ratify any contract, trust or other transaction re-
lating to the protected person's financial affairs or involving his estate
if the Court determines that the transaction is in the best interests
of the protected person.

(c) Before approving a protective arrangement or other transaction
under this Section, the Court shall consider the interests of creditors
and dependents of the protected person and, in view of his disability,
whether the protected person needs the continuing protection of a
conservator. The Court may appoint a special conservator to assist in
the accomplishment of any protective arrangement or other trans-
action authorized under this Section who shall have the authority
conferred by the order and serve until discharged by order after re-
port to the Court of all matters done pursuant to the order of appoint-
ment.

Commissioners' comment
It is important that the provision be made for the approval of single

transactions or the establishment of protective arrangements as alter-
native to full conservatorship. Under present law, a guardianship often
must be established simply to make possible a valid transfer of land
or securities. This section eliminates the necessity of the establishment
of long-term arrangements in this situation.

Section 5-410. [Who May Be Appointed Conservator; Priorities.]
(a) The Court may appoint an individual, a corporation with gen-

eral power to serve as trustee, a protective services agency, or the
Public Guardian, as conservator of the estate of a protected person.
However, no institution receiving financial reimbursement for the
care of the protected person nor any of his creditors may be appointed
as conservator. The following are entitled to consideration for appoint-
ment in the order listed:

(1) a conservator, guardian of property or other like fiduciary
appointed or recognized by the appropriate court of any other
jurisdiction in which the protected person resides;

(2) an individual, protective services agency, the public guar-
dian or a corporation nominated by the protected person prior to
the filing of the petition for a protective order if at the time of
nomination he was 14 or more years of age and had, in the opinion
of the Court, sufficient mental capacity to make an intelligent
choice, and the nomination is contained in a writing signed by the
protected person and attested by at least two witnesses,

(3) an individual, protective services agency, corporation, or
public guardian nominated by the protected person at any time
and in any manner if at the time of nomination he was 14 or more
years of age and had in the opinion of the Court, sufficient mental
capacity to make an intelligent choice;

(4) the spouse of the protected person;



(5) an adult child of the protected person;
(6) a parent of the protected person, or a person nominated

by the will of a deceased parent;
(7) any relative of the protected person with whom he has

resided for more than 6 months prior to the filing of the petition;
(8) a person nominated by the person who is caring for hin [or

paying benefits to him];
(9) a protective services agency;
(10) the ublic quardien.

(b) A person in priorities (1), (4), (5), (6), (7), or (10) may nom-
inate in writing a person to serve in his stead. With respect to persons

having equal priority, the Court shall select the one who is best quali-
fied of those willing to serve. The Court, for good cause, may pass over

a person having priority and appoint a person having less priority
or no priority.

(c) The Court may appoint a public guardian as conservator even

though he has nominated a person to serve in his stead.

Commissioners' comment -
A flexible system of priorities for appointment as conservator has

been provided. A parent may name a conservator for his minor chil-

dren in his will if he deems this desirable.

Editor's note
Paragraphs (2) and (3) of Subsection (a) have been added to allow

an individual to plan anead witi assuraice for a tinic wlien a con-
servator may become necessary. Cf. Section 5-427.

Category (10) was added to subsection (a) to provide for a public

guardian and to give him the lowest priority. It is anticipated that
unless he is a nominee under category (1), a public guardian will be

appointed conservator only as a last resort. Under subsection (b) the
public guardian may nominate someone else to serve and by (c) the
Court may refuse to accept the nomination and appoint the public

guardian anyway. Subsection (c) is intended mainly to prohibit the
public guardian from refusing additional conservatorships because of
grounds such as overwork.

Section 5-411. [Bond.]
The Court may require a conservator to furnish a bond conditioned

upon faithful discharge of all duties of the trust according to law,
with sureties as it shall specify. Unless otherwise directed, the bond
shall be in the amount of the aggregate capital value of the property
of the estate in his control plus one year's estimated income minus the
value of securities deposited under arrangments requiring an order of
the Court for their removal and the value of any land which the fidu-
ciary, by express limitation of power, lacks power to sell or convey
without Court authorization. The Court in lieu of sureties on a bond,
may accept other security for the performance of the bond, including
a pledge of securities or a mortgage of land.

Commissioners' comment
The bond requirements for conservators are somewhat more strict

than the requirements for personal representatives. Cf. Section 3-603.

Section 5-412. [Terms and Requirements of Bonds.]



(a) The following requirements and provisions apply to any bond
required under Section 5-411:

(1) Unless otherwise provided by the terms of the approved
bond, sureties are jointly and severally liable with the conservator
and with each other;

(2) By executing an approved bond of a conservator, the surety
consents to the jurisdiction of the Court which issued letters to
the primary obligor in any proceeding pertaining to the fiduciary
duties of the conservator and naming the surety as a part de-
fendant. Notice of any proceeding shall be delivered to the surety
or mailed to him by registered or certified mail at his address as
listed with the Court where the bond is filed and to his address as
then known to the petitioner;

(3) On petition of a successor conservator or any interested
person, a proceeding may be initiated against a surety for breach
of the obligation of the bond of the conservator;

(4) The bond of the conservator is not void after the first
recovery but may be proceeded against from time to time until the
whole penalty is exhausted.

(b) No proceeding may be commenced against the surety on any
matter as to which an action or proceeding against the primary obligor
is barred by adjudication or limitation.

Section 5-413. [Acceptance of Appointment; Consent to
Jurisdiction.]

By accepting appointment, a conservator submits personally to the
jurisdiction of the Court in any proceeding relating to the estate that
may be instituted by any interested person. Notice of any proceeding
shall be delivered to the conservator, or mailed to him by registered or
certified mail at his address as listed in the petition for appointment or
as thereafter reported to the Court and to his address as then known
to the petitioner.

Section 5-414. [Compensation and Expenses.]
If not othernime compensaieu for serices rendered, any visitor,

lawyer, physician, conservator or special conservator appointed in a
protective proceeding is entitled to reasonable compensation from the
estate. This section does not apply if a public guardian is appointed
conservator.

Editor's note
The last sentence of this section has been inserted to guarantee that

a public guardian will provide low cost conservatorship services. The
proposed Public Guardian statute provides for his compensation and
expenses.

Section 5-415. -[Death, Resignation or Removal of Conservator.]
The Court may remove a conservator for good cause, upon notice

and hearing, or accept the resignation of a conservator. After his
death, resignation or removal, the Court may appoint another con-
servator. A conservator so appointed succeeds to the title and powers
of his predecessor.

Section 5-416. [Petitions for Orders Subsequent to Appoint-
ment.]
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(a) Any person interested in the welfare of a person for whom a
conservator has been appointed may file a petition in the appointing
Court for an order (1) requiring bond or security, or additional bond
or security, or reducing bond, (2) requiring an accounting for the
administration of the trust, (3) directing distribution, (4) removing
the conservator and appointing a temporary or successor conservator,
or (5) granting other appropriate relief.

(b) A conservator may petition the appointing Court for instrue-
tions concerning his fiduciary responsibility.

(c) Upon notice and hearing, the Court may give appropriate in-
structions or make any appropriate order.
Commissioners' comvmnt

Once a conservator has been appointed, the Court supervising the
tiust acts only upon the request of some moving party.

Section 5-417. .[General Duty of Conservator.]
In the exercise of his powers, a conservator is to act as a fiduciary

and shall observe the standards of care applicable to trustees [as de-
scribed by Section 7-302.] as provided by lat.

Editor's note
If a State adopts the Uniform Probate Code as a whole, the ital-

icized phrase should be omitted and the bracketed phrase inserted.

Section 5-418. [Inventory and Records.]
Within 90 days after his appointment, every conservator shall pre-

pare and file with the appointing Court a complete inventory of the
estate of the protected person together with his oath or affirmation
that it is complete and accurate so far as he is informed. The con-
servator shall provide a copy thereof to the protected person if he can
be located, has attained the age of 14 years, and has sufficient mental
capacity to understand these matters, and to any parent or guardian
with whom the protected person resides. The conservator shall keep
suitable records of his administration and exhibit the same on request
of any interested person.

Section 5-419. [Accounts.]
(a) The conservator shall file an annual report with the Court

indicating the present personal status of the protected person, the
conservator's plan for preserving and maintaining the future well-
being of the protected person, and the need for continuance or cessation
of the conservatorship or for any alteration in the powoers of the con-
servator. The Court shall review the appointment of the conservator
if it is satisfied that the grounds for the original appointment stated
in Section 5-401 above continue to exist. If the Court believes such
grounds may not exist, it shall hold a hearing similar to that provided
for in Section 5-407 above, at which the conservator shall be required
to prove that such grounds eist. If the Court does not make these
findings or the conservator declines to participate in the hearing, the
Court shall order the discontinuance of the conservatorship.

(b) Every conservator must account to the Court for his adminis-
tration of the trust upon his resignation or removal, and at other
times as the Court may direct. On termination of the protected person's
minority or disability, a conservator may account to the Court, or he



may account to the former protected person or his personal representa-
tive. Subject to appeal or vacation within the time permitted, an order,
made upon notice and hearing, allowing an intermediate account of a
conservator, adjudicates as to his liabilities concerning the matters
considered in connection therewith; and an order, made upon notice
and hearing, allowing a final account adjudicates as to all previously
unsettled liabilities of the conservator to the protected person or his
successors relating to the conservatorship. In connection with any
account, the Court may require a conservator to submit to a physical
check of the estate in his control, to be made in any manner the Court
may specify.

Commis8ioners' comment
The persons who are to receive notice of intermediate and final

accounts will be identified by Court order as provided in Section
5-405 (b). Notice is given as described in Section 1-401. In other
respects, procedures applicable to accountings will be as provided
in court rule.

Editor's note
Section 1-401 has been inserted parenthetically after Section 5-309

of this draft.

Section 5420. [Conservators; Title by Appointment.]
[The appointment of a conservator vests in him title as trustee to all

property of the protected person, presently held or thereafter acquired,
including title to any property theretofore held for the protected
person by custodians or attorneys in fact.]

Unless the Court orders otherwise, title to all property of the pro-
tected person shall remain in such person, subject, however, to the
possession of the conservator and to the control of the Court for the
purposes of administration, sale, or other dispositions. If title is not
transferred to the conservator, the Court may order that any contracts,
conveyances or dispositions made by the protected person shall be
voidable at the option of the conservator for a period of - after
such transaction. The appointment of a conservator is not a transfer or
alienation within the meaning of general provisions of any federal
or state statute or regulation, insurance policy, pension plan, contract,
will or trust instrument, imposing restrictions upon or penalties for
transfer or alienation by the protected person of his rights or interest,
but this section does not restrict the ability of persons to make spe-
cific provision by contract or dispositive instrument relating to a
conservator.

Commissioners' comment
This section permits independent administration of the property

of protected persons once the appointment of a conservator has been
obtained. Any interested person may require the conservator to account
in accordance with Section 5-419. As a trustee, a conservator holds
title to the property of the protected person. The appointment of a
conservator is a serious matter and the Court must select him with
great care. Once appointed, he is free to carry on his fiduciary re-
sponsibilities. If he should default in these in any way, he may be
made to account to the Court.



Unlike a situation involving appointment of a guardian, the ap-

pointment of a conservator has no bearing on the capacity of the

disabled person to contract or engage in other transactions.

Editor's note
In keeping with the principle that the conservator should be given

only those powers necessary to supply the needs of the protected per-

son, title to the protected person's property is transferred to the con-

servator only to the extent permitted by specific court action. It is

important that elderly protected persons retain as much power of self-

determination as is consistent with their need for protection.

Section 5-421. [Recording of Conservator's Letters.]
Letters of conservatorship are evidence of transfer of all assets of a

protected person to the conservator. An order terminating a conserva-

torship is evidence of transfer of all assets of the estate from the

conservator to the protected person, or his successors. Subject to the

requirements of general statutes governing the filing or recordation
of documents of title to land or other property, letters of conserva-
torship, and orders terminating conservatorships, may be filed or re-

corded to give record notice of title as between the conservator and the

protected person.

Section 5-422. [Sale, Encumbrance or Transaction Involving Con-
flict of Interest; Voidable, Exceptions.]

Any sale or encumbrance to a conservator, his spouse, agent or

attorney, of any corporation or trust in which he has a substantial
beneficial interest, or any transaction which is affected by a substan-

tial conflict of interest is voidable unless the transaction is approved

by the Court after notice to interested persons and others as directed
by the Court.

Section 5-423. [Persons Dealing with Conservators; Protection.]
A person who in good faith either assists a conservator or deals

with him for value in any transaction other than those requiring a
Court order as provided in Section 5-408, is protected as if the con-
servator properly exercised the power. The fact that a person know-
ingly deals with a conservator does not alone require the person to

inquire into the existence of a power or the propriety of its exercise,
except that restrictions on powers of conservators which are endorsed
on letters as provided in Section 5-426 are effective as to third per-
sons. A person is not bound to see to the proper application of estate
assets paid or delivered to a conservator. The protection here expressed
extends to instances in which some procedural irregularity or juris-
dictional defect occurred in proceedings leading to the issuance of
letters. The protection here expressed is not by substitution for that
provided by comparable provisions of the laws relating to commercial
transactions and laws simplifying transfers of securities by fiduciaries.

Section 5-424. [Powers of Conservator in Administration.]
(a) A conservator has all of the powers conferred herein and any

additional powers conferred by law or trustees in this state. [In addi-
tion, a conservator of the estate of an unmarried minor under the age
of 18 years, as to whom no one has parental rights, has the duties and
powers of a guardian of a minor described in Section 5-209 until
the minor attains the age of 18 or marries, but the parental rights so



conferred on a conservator do not preclude appointment of a guardian
a provided by Part 2.]

(b) A conservator has power without Court authorization or con-
firmation, to invest and reinvest funds of the estate as would a trustee.

(c) A conservator, acting reasonably in efforts to accomplish the
purpose for which he was appointed, may act without Court author-
ization or confirmation to:

(1) collect, hold and retain assets of the estate including land
in another state, until, in his judgment, disposition of the assets
should be made, and the assets may be retained even though they
include an asset in which he is personally interested;

(2) receive additions to the estate;
(3) continue or participate in the operation of any business

or other enterprise;
(4) acquire an undivided interest in an estate asset in which

the conservator, in any fiduciary capacity, holds an undivided
interest;

(5) invest and reinvest estate assets in accordance with sub-
section (b);

(6) deposit estate funds in a bank including a bank operated
by the conservator;

(7) acquire or dispose of an estate asset including land in
another state for cash or on credit, at public or private sale; and
to manage, develop, improve, exchange, partition, change the
character of, or abandon an estate asset for a term within or ex-
tending beyond the term of the conservatorship in connection
with the exercise of any power vested in the conservator;

(8) make ordinary or extraordinary repairs or alterations in
buildings or other structures, to demolish any improvements, to
raze existing or erect new party walls or buildings;

(9) subdivide, develop, or dedicate land to public use; to make
or obtain the vacation of plats and adjust differences in valua-
tion on exchange or to partition by giving or receiving considera-
tions; and to dedicate easements to public use without considera-
tion;

(10) enter for any purpose into a lease as lessor with or with-
out option to purchase or renew for a term within or extending
beyond the term of the conservatorship;

(11) enter into a lease or arrangement for exploration and
removal of minerals or other natural resources or enter into a
pooling or unitization agreement;

(12) grant an option involving disposition of an estate asset,
to take an option for the acquisition of any asset;

(13) vote a security, in person or by general or limited proxy;
(14) pay calls, assessments, and any other sums chargeable or

accruing against or on account of securities;
(15) sell or exercise stock subscription or conversion rights; to

consent, directly or through a committee or other agent, to the
reorganization, consolidation, merger, dissolution, or liquidation
of a corporation or other business enterprise;

(16) hold a security in the name of a nominee or in other form
without disclosure of the conservatorship so that title to the



security may pass by delivery, but the conservator is liable for any
act of the nominee in connection with the stock so held;

(17) insure the assets of the estate against damage or loss, and
the conservator against liability with respect to third persons;

(18) borrow money to be repaid from estate assets or other-
wise; to advance money for the protection of the estate or the
protected person, and for all expenses, losses, and liability sus-
tained in the administration of the estate or because of the hold-
ing or ownership of any estate assets and the conservator has a
lien on the estate as against the protected person for advances
so made;

(19) pay or contest any claim; to settle a claim by or against
the estate or the protected person by compromise, arbitration, or
otherwise; and to release, in whole or in part, any claim belong-
ing to the estate to the extent that the claim is uncollectable;

(20) pay taxes, assessments, compensation of the conservator,
and other expenses incurred in the collection, care, administration
and protection of the estate;

(21) allocate items of income or expense to either estate in-
come or principal, as provided by law, including creation of
reserves out of income for depreciation, obsolescence, or amortiza-
tion, or for depletion in mineral or timber properties;

(22) pay any sum distributable to a protected person or a
dependent of the person who is a minor or incompetent, without
liability to the conservator, by paying the sum to the distributor
or by paying the sum for the use of the distributee either to his
guardian or if none, to a relative or other person with custody of
his person;

(23) employ persons, including attorneys, auditors, invest-
ment advisors, or- agents, even though they are associated with
the conservator to advise or assist him in the performance of his
administrative duties; to act upon their recommendation without
independent investigation; and instead of acting personally, to
employ one or more agents to perform any act of administration,
whether or not discretionary;

(24) prosecute or defend actions, claims or proceedings in any
jurisdiction for the protection of estate assets and of the conserva-
tor in the performance of his duties; and

(25) execute and deliver all instruments which will accomplish
or facilitate the exercise of the powers vested in the conservator.

Editor's note
The bracketed part of this section is part of the Uniform Probate

Code, but applies to minors only.

Section 5-425. EDistributive Duties and Powers of Conservator.]
(a) A conservator may expend or distribute income or principal

of the estate without Court authorization or confirmation for the sup-
port, education, care or benefit of the protected person and his de-
pendents in accordance with the following principles:

(1) The conservator is to consider recommendations relating to
the appropriate standard of support, education and benefit for
the protected person made by a parent or guardian, if any. He



may not be surcharged for sums paid to persons or organizations
actually furnishing support, education or care to the protected
person pursuant to the recommendations of a parent or guardian
of the protected person unless he knows that the parent or guard-
ian is deriving personal financial benefit therefrom, including
relief from any personal duty of support, or unless the recom-
mendations are clearly not in the best interests of the protected
person.

(2) The conservator is to expend or distribute sums reasonably
necessary for the support, education, care or benefit of the pro-
tected person with due regard to (i) the size of the estate, the
probable duration of the conservatorship and the likelihood that
the protected person, at some future time, may be fully able to
manage his affairs and the estate which has been conserved for
him; (ii) the accustomed standard of living of the protected
person and members of his household; (iii) other funds or sources
used for the support of the protected person.

(3) The conservator may expend funds of the estate for the
support of persons legally dependent on the protected person and
others who are members of the protected person's household who
are unable to support themselves, and who are in need of support.

(4) Funds expended under this subsection may be paid by the
conservator to any person, including the protected person to re-
imburse for expenditures which the conservator might have made,
or in advance for services to be rendered to the protected person
when it is reasonable to expect that they will be performed and
where advance payments are customary or reasonably necessary
under the circumstances.

(b) If the estate is ample to provide for the purposes implicit in
the distributions authorized by the preceding subsections, a conserva-
tor for a protected person other than a minor has power to make gifts
to charity and other objects as the protected person might have been
expected to make, in amounts which do not exceed in total for any
year 20 percent of the income from the estate.

[(c) When a minor who has not been adjudged disabled under Sec-
tion 5-401(2) attains his majority, his conservator, after meeting all
prior claims and expenses of administration, shall pay over and
distribute all funds and properties to the former protected person as
soon as possible.]

(d) When the conservator is satisfied that a protected person's
disability (other than minority) has ceased, the conservator, after
meeting all prior claims and expenses of administration, shall pay
over and distribute all funds and properties to the former protected
person as soon as possible.

This section does not apply to any expenses incurred by a public
guardian in the actual administration of an estate.

(e) If a protected person dies, the conservator shall deliver to the
Court for safekeeping any will of the deceased protected person which
may have come into his possession, inform the executor or a beneficiary
named therein that he has done so, and retain the estate for delivery
to a duly appointed personal representative of the decedent or other
persons entitled thereto. If after [40] days from the death of the



protected person no other person has been appointed personal repre-
sentative and no application or petition for appointment is before the
Court, the conservator may apply to exercise the powers and duties of
a personal representative so that he may proceed to administer and
distribute the decedent's estate without additional or further appoint-
ment. Upon application for an order granting the powers of a personal
representative to a conservator, after notice to any person demanding
notice [under Section 3-204] as provided by law and to any person
nominated executor in any will of which the applicant is aware, the
Court may order the conferral of the power upon determining that
there is no objection, and endorse the letters of the conservator to note
that the fornerly protected person is deceased and that the conservator
has acquired all of the powers and duties of a personal representative.
The making and entry of an order under this Section shall have the
effect of an order of appointment of a personal representative as
provided [in Section 3-308 and Parts 6 through 10 of Article III]
by law except that estate in the name of the conservator, after admin-
istration, may be distributed to the decedent's successors without prior
retransfer to the conservator as personal representative.

Comnmissioners' comment
The Section sets out those situations wherein the conservator may

distribute property or disburse funds during the continuance of or on
termination of the trust. Section 5-416 (b) makes it clear that a con-
servator may seek instructions from the Court on questions arising
under this Section. Subsection (e) is derived in part from § 11.80.150
Revised Code of Washington [RCWA 11.80.150].
Editor's note

The second sentence of subsection (d) has been added to the Uniform
Probate Code subsection to make the subsection conform. to the model
Public Guardian statute cost provisions.

If the entire Uniform Probate Code is adopted the italicized phrases
in subsection (e) should be omitted and the bracketed phrases
inserted.

Other bracketed parts of this Section apply only to minors.

Section 5-426. [Enlargement or Limitation of Powers of
Conservator.]

Subject to the restrictions in Section 5-408 (4), the Court may confer
on a conservator at the time of appointment or later, in addition to the
powers conferred on him by Sections 5-424 and 5-425, any power
which the Court itself could exercise under Sections 5-408 (2) and
5-408(3). The Court may, at the time of appointment or later, limit
the powers of a conservator otherwise conferred by Sections 5-424
and 5-425, or previously conferred by the Court, and may at any
time relieve him of any limitation. If the Court limits any power
conferred on the conservator by Section 5-424 or Section 5-425, the
limitation shall be endorsed upon his letters of appointment.

Coimqmissioners' comment
This Section makes it possible to appoint a fiduciary whose powers

are limited to part of the estate or who may conduct important trans-
actions, such as sales and mortgages of land, only with special Court



authorization. In the latter case, a conservator would be in much theposition of a guardian of property under the law currently in forcein most states, except that he would have title to the property. The
purpose of giving conservators title as trustees is to ensure that theprovisions for protection of third parties have full effect. The VeteransAdministration may insist that, when it is paying benefits to a minor
or disabled, the letters of conservatorship limit powers to those of aguardian under the Uniform Veteran's Guardianship Act and require
the conservator to file annual accounts.

The Court may not only limit the powers of the conservator but may
expand his powers so as to make it possible for him to act as the Court
itself might act.

Section 5-427. [Preservation of Estate Plan.]
In investing the estate, and in selecting assets of the estate for

distribution under subsections (a) and (b) of Section 5-425, in
utilizing powers of revocation or withdrawal available for the support
of the protected person, and exercisable by the conservator or the
Court, the conservator and the Court should take into account any
known estate plan of the protected person, including his will, any
revocable trust of which he is settlor, and any contract, transfer or
joint ownership arrangement with provisions for payment or transfer
of benefits or interests at his death to another or others which he may
have originated. The conservator may examine the will of the protected
person.

Section 5-428 [Claims Against Protected Person; Enforcement.]
(a) A conservator must pay from the estate all just claims against

the estate and against the protected person arising before or after
the conservatorship upon their presentation and allowance. A claim
may be presented by either of the following methods: (1) the claimant
may deliver or mail to the conservator a written statement of the
claim indicating its basis, the name and address of the claimant and
the amount claimed; (2) the claimant may file a written statement of
the claim, in the form -prescribed by rule, with the clerk of the Court
and deliver or mail a copy of the statement to the conservator. A
presented claim is allowed if it is not disallowed by written statement
mailed by the conservator to the claimant within 60 days after its
presentation. The presentation of a claim tolls any statute of limitation
relating to the claim until thirty days after its disallowance.

(b) A claimant whose claim has not been paid may petition the
Court for determination of his claim at any time before it is barred
by the applicable statute of limitation, and, upon due proof, procure
an order for its allowance and payment from the estate. If a proceed-
ing is pending against a protected person at the time of appointment
of a conservator or is initiated against the protected person thereafter,
the moving party must give notice of the proceeding to the conservator
if the outcome is to constitute a claim against the estate.

(c) If it appears that the estate in conservatorship is likely to be
exhausted before all existing claims are paid, preference is to be given
to prior claims for the care, maintenance and education of the pro-
tected person or his dependents and existing claims for expenses of
administration.



Section 5-429. [Individual Liability of Conservator.]
(a) Unless otherwise provided in the contract, a conservator is not

individually liable on a contract properly entered into his fiduciary
capacity in the course of administration of the estate unless he fails to
reveal his representative capacity and identify the estate in the
contract.

(b) The conservator is individually liable for obligations arising
from ownership or control of property of the estate or for torts
committed in the course of administration of the estate only if he is
personally at fault.

(c) Claims based on contracts entered into by a conservator in his
fiduciary capacity, on obligations arising from ownership or control
of the estate, or on torts committed in the course of administration of
the estate may be asserted against the estate by proceeding against the
conservator in his fiduciary capacity, whether or not the conservator
is individually liable therefor.

(d) Any question of liability between the estate and the conservator
individually may be determined in a proceeding for accounting,
surcharge, or indemnification, or other appropriate proceeding or
action.

Section 5-430. [Terimination of Proceeding.]
The protected person, his personal representative, the conservator

or any other interested person may petition the Court to terminate the
conservatorship. A protected person seeking termination is entitled to
the same rights and procedures as in an original proceeding for a
protective order. The Court, upon determining after notice and hear-
ing that the minority or disability of the protected person has ceased,
may terminate the conservatorship. Upon termination, title to assets of
the estate passes to the former protected person or to his successors sub-
ject to provision in the order for expenses of administration or to
conveyances from the conservator to the former protected persons or
his successors, to evidence the transfer.

Commissioners' comment
The persons entitled to notice of a petition to terminate a conserva-

torship are identified by Section 5-405.
Any interested person may seek the termination of a conservator-

ship when there is some question as to whether the trust is still needed.
In some situations (e.g., the individual who returns after being miss-
ing) it may be perfectly clear that he is no longer in need of a
conservatorship.

An order terminating a conservatorship may be recorded as evidence
of the transfer of title from the estate. See 5-421.

Section 5-431. [Payment of Debt and Delivery of Property to
Foreign Conservator Without Local Proceedings.]

Any person indebted to a protected person, or having possession of
property or of an instrument evidencing a debt, stock, or chose in
action belonging to a protected person may pay or deliver to a con-
servator, guardian of the estate or other like fiduciary appointed by a
Court of the state or residence of the protected person, upon being pre-
sented with proof of his appointment and an affidavit made by him or
on his behalf stating:



(1) that no protective proceeding relating to the protected
person is pending in this state; and

(2) that the foreign conservator is entitled to payment or to
receive delivery.

If the person to whom the affidavit is presented is not aware of any
protective proceeding pending in this state, payment or delivery in
response to the demand and affidavit discharges the debtor or
possessor.

Commissioners' comment

Section 5-410(a) (1) gives a foreign conservator or guardian of
property, appointed by the state where the disabled person resides,
first priority for appointment as conservator in this state. A foreign
conservator may easily obtain any property in this state and take it to
the residence of the protected person for management.

[PART 5]

[POWERs or ATTORNEY]

Section 5-501. [When Power of Attorney Not Affected by
Disability.]

Whenever a principal designates another his attorney in fact or
agent by a power of attorney in writing and the writing contains the
words "This power of attorney shall not be affected by disability of
the principal," or "This power of attorney shall become effective upon
the disability of the principal," or similar words showing the intent
of the principal that the authority conferred shall be exercisable not-
withstanding his disability, the authority of the attorney in fact or
agent is exercisable by him as provided in the power on behalf of the
principal notwithstanding later disability or incapacity of the princi-
pal at law or later uncertainty as to whether the principal is dead or
alive. All acts done by the attorney in fact or agent pursuant to the
power during any period of disability or incompetence or uncertainty
as to whether the principal is dead or alive have the same effect and
inure to the benefit of and bind the principal or his heirs, devises and
personal representative as if the principal were alive, competent and
not disabled. If a conservator thereafter is appointed for the principal,
the attorney in fact or agent, during the continuance of the appoint-
ment, shall account to the conservator rather than the principal. The
conservator has the same power the principal would have had if be
were not disabled or incompetent to revoke, suspend, or terminate all
or any part of the power of attorney or agency.
Commissioners' comment

This Section permits a person who is sui juris to execute a power of
attorney which will become or remain effective in the event he should
later become disabled. If the Court should subsequently appoint a con-
servator, the latter may either permit the attorney in fact to continue
to act or revoke the power of attorney. The Section is based in part on
Code of Va. (1950), Sec. 11-9.1.

Section 5-502. [Other Powers of Attorney Not Revoked Until
Notice of Death or Disability.]



(a) The death, disability, or incompetence of any principal who has
executed a power of attorney in writing other than a power as de-
scribed by Section 5-501, does not revoke or terminate the agency as
to the attorney in fact, agent or other person who, without actual
knowledge of the death, disability or incompetence of the principal,
acts in good faith under the power of attorney or agency. Any action
so taken, unless otherwise invalid or unenforceable, binds the princi-
pal and his heirs, devisees, and personal representatives.

(b) An affidavit, executed by the attorney in fact or agent stating
that he did not have, at the time of doing an act pursuant to the power
of attorney, actual knowledge of the revocation or termination of the
power of attorney by death, disability or incompetence, is, in the ab-
sence of fraud, conclusive proof of the nonrevocation or nontermina-
tion of the power at that time. If the exercise of the power requires
execution and delivery of any instrument which is recordable., the af-
fidavit when authenticated for record is likwise recordable.

(c) This section shall not be construed to alter or affect any pro-
vision for revocation or termination contained in the power of
attorney.

Commissioners' comment
This section adopts the civil law rule that powers of attorney are not

revoked on death or disability until the attorney in fact has actual
knowledge of the death or disability. Provision is made for proving
lack of knowledge by affidavit and the recordation of the affidavit to
protect transactions that might otherwise be invalidated at common
law. The section is based on Code of Va. (1950), Sec. 11-9.2.



Appendix 3

MODEL PUBLIC GUARDIAN ACT

INTRODUCTORY COMMENTS

The proposed position of public guardian provides free or low-cost
guardian and conservator services for two classes of individuals. First,
the public guardian would be available to serve as guardian or con-
servator for those persons who have no friends or relatives within the
jurisdiction of the court able and willing to serve as guardian or con-
servator. Second, the public guardian would be available to persons
whose income or wealth is inadequate to provide the requisite com-
pensation to a private guardian or conservator. Although public
guardians are currently provided in several States, none has such a
wide range of powers as the public guardian under this proposal. The
proposed public guardian is designed to serve a greater number of
people than does a public guardian under any current statute. A third
distinction is that the proposed public guardian will be available at
little or no cost to most individuals he serves.

Four alternative systems for incorporating the office of public
guardian into State or local government are offered for selection at the
option of the States. In each case the powers of the public guardian
are nearly identical with those of a private guardian or conservator
as provided by the Uniform Probate Code. The methods of paying for
the services of public and private guardians and conservators differ.

A private guardian or conservator is paid out of the ward's ot pro-
tected person's assets. Even assuming that an individual's income or
estate is large enough for a profitmaking institution to be willing to
serve as guardian or conservator, the income or estate may still be
eaten away by administrative expenses. In contrast, the services of a
public guardian would be provided at public expense unless the court
determined that the income or the estate of the individual was large
enough to bear the costs of the administration of the protective service.

The services of the proposed public guardian are available to any-
one who would qualify for a private guardian or conservator, although
it is anticipated that a public guardian will be appointed primarily
when no one else is available and willing to serve. While traditional
kinds of private guardians and conservators, such as spouses, trusted
friends and corporate trustees, generally should be appointed ahead
of the public guardian, for many persons a public guardian may be
the only guardian or conservator available. (NoTE.-Most of the above
comments are taken verbatim from the "Handbook of Model State
Statutes at 153.")
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SUGGESTED LEGISLATION

(Title, enacting clause, and so forth.)

SECTION 1. (Short title.) This act may be cited as the (State) Public
Guardian Act.

SECTIoN 2. (Declaration of policy and legislative intent.) The legis-
lature of the State of recognizes that many elderly citizens
of the State, because of the infirmities of aging, are unable to manage
their own affairs or to protect themselves from exploitation, abuse,
neglect, or physical danger. Often such persons cannot find others able
or willing to render assistance. The legislature intends through this
act to establish the office of public guardian for the purpose of fur-
nishing guardianship and conservatorship services to such persons at
minimal or no cost to them, as well as to elderly persons desiring such
services and able to pay for them.

SECTION 3. (Definitions.) As used in this act:
(1) "Conservator" means a person who is appointed by a court

to manage the estate of a protected person.
(2) "Court" means the court or branch having jurisdiction in

matters relating to the affairs of decedents, this court in this State
is known as-.

(3) "Department" means the (State agency responsible for
community-based services to the elderly).

(4) "Elderly" means a person sixty (60) years of age or older,
who is a resident of the State.

(5) "Emergency" means that an elderly person is living in
conditions which present a substantial risk of death or immediate
and serious physical harm to himself or others.

(6) "Emergency services" are protective services furnished to
an elderly person in an emergency pursuant to the provisions of
section 10 of the (Model Protective Services Act).

(7) "Guardian" means a person who has qualified as a guardian
of an incapacitated person pursuant to testamentary or court ap-
pointed, but excludes one who is merely a guardian ad litem.

(8) "Incapacitated person" means (alternative A.: any person
who is impaired by reason of mental illness, mental deficiency,
physical illness or disability, advanced age, chronic use of drugs,
chronic intoxication, or other causes (except minority) to the ex-
tent that he lacks sufficient understanding or capacity to make or
communicate responsible decisions concerning his person). (Al-
ternative B: any person for whom a guardian has been appointed
by the court.)

(9) "Infirm person" means a person who, because of physical or
mental disability, is substantially impaired in his ability to pro-
vide adequately for his own care or custody.

(10) "Interested person" means any adult relative or friend of
an elderly person, or any official or representative of a protective
services agency or of any public or nonprofit private agency, cor-
poration, board, or organization eligible for designation as a
protective services agency.

(11) A "protected person" is a person for whom a conservator
has been appointed or other protective order has been made.



(12) "Protective placement" means the transfer of an elderly
person from independent living arrangements to a hospital, nurs-
ing home, or domiciliary or residential care facility, or from one
such institution to another, for a period anticipated to last longer
than six (6) days.

(13) "Protective services" means the services furnished by a
protective services agency or its delegate, as described in section 6
of the (Model Protective Services Act).

(14) "Protective services agency" means a public or nonprofit
private agency, corporation, board, or organization authorized
by the Department pursuant to section 4 of the (Model Protective
Services Act) to furnish protective services to elderly infirm, pro-
tected or incapacitated persons and their spouses, and/or to serve
as conservators or guardians of the person for elderly protected
or incapacitated persons upon appointment by a court.

(15) "Public guardian" means the office of the public guardian.
(16) A "ward" is a person for whom a guardian has been

appointed.

Conirrnts on section 3
The definitions used here are the same as those employed in section

3 of the Model Protective Services Act and are explained in the com-
ments to that section.

SECTIoN 4. (Establishment of office.)
Alternative A:
(a) Establishment of office.-The position of public guardian for

elderly persons is established within (each court of this State which
has original jurisdiction in guardianship and conservatorship
hearings).

(b) Appointment.-The (chief judge; presiding judge) of each
court which has a position of public guardian shall appoint a public
guardian. He shall serve for good behavior and may be removed only
by the (county board of supervisors).

(c) Part-time appointments.-If in the discretion of the (chief
judge; presiding judge) the needs of the jurisdiction do not require
a full-time public guardian, the (chief judge; presiding judge) may
appoint to the position an individual other than a public official or
judge on a part-time basis with appropriate compensation.

(d) Supervision by chief administrative judge.-The chief adminis-
trative judge of the State shall issue recrulations governing the admin-
istration of the various offices of public guardians throughout the
State.

(e) Compensation.-The compensation for the position of public
guardian shall be fixed (in the same manner as the compensation for
other nonelective positions within the court where the office is located).

Alternative B:
(a) Establishment of office.-The office of public guardian for

elderly persons is established in the executiVe branch of the Govern-
ment of the State of

(b) Appointment.-The head of the office shall be the public guard-
ian, who shall be appointed by the Governor of the State, upon con-
sultation with appropriate agencies and individuals concerned with
elderly persons, for a term of (5) years from the time of appointment.



(c) Compensation.-The compensation for the public guardian shall
be such salary as is provided in the budget.

Alternative C:
(a) Establishment of office.-The office of public guardian for

elderly persons is established within the (State office on aging; the
State department of social services; the State department of health
and mental hygiene).

(b) Appointment.-Upon consultation with appropriate agencies
and individuals concerned with elderly persons, the Governor shall ap-
point the public guardian, who shall hold office for a term of (5) years
from the time of appointment.

(c) Compensation.-The compensation for the position of public
guardian shall be such salary as is provided in the budget.

Alternative D:
(a) Establishment of office.-Each county within the State shall

establish the office of public guardian for elderly persons.
(b) Appointment.-Upon consultation with appropriate agencies

and individuals concerned with elderly persons, the county (board of
supervisors; council) shall appoint the public guardian, who shall hold
office for a term of (5) years from the time of appointment.

(c) Part-time appointments.-If the needs of the county do not re-
quire that a person hold only the position of public guardian, the
county (board of supervisors; council) may appoint an individual
as guardian on a part-time basis, with appropriate compensation.

(d) Supervision by attorney general.-The attorney general of the
State shall issue regulations governing the administration of the vari-
ous offices of public guardians through the State.

(e) Compensation.-The compensation for the position of public
guardian shall be fixed by the county (board of supervisors; council).

Comments on section 4.
Four alternative systems for integrating the office of public guard-

ian into State or local government are presented for adoption at the
option of the States. All limit the office's jurisdiction to elderly
persons.

Alternative "A" makes the public guardian an official of the court
which has jurisdiction over the creation of guardianship and conserv-
atorships. In this respect it follows the approach proposed in the
"Handbook of Model State Statutes" published several years ago by
Legal Research and Services for the Elderly. One important feature of
alternative "A", however, that differs from the handbook proposal is
subsection (d), which gives rulemaking power over local public guard-.
ians to the chief administrative judge of the State. Such power will
allow the courts to achieve whatever degree of statewide uniformity
in the administration of the public guardian's office they believe to be
necessary.

Alternatives "B" and "C" both place the office of public guardian at
the State level of governiant. Alternative "B" creates an independent
State office directly under the Governor, and is modeled on public
defender offices in some States. Alternative "C" instead makes the pub-
lic guardian a division of the State agency into which the State legis-
lature believes it best fits. The latter approach may afford the public
guardian easier access to services for his wards, but it sacrifices the



greater independence and client-oriented responsibility inherent in
alternative "B".

Alternative "D" makes the public guardian a local official, which
carries with it the obvious advantage of making him more sensitive
to the needs of the elderly of a particular county. Subsection (d) allows
the State attorney general to regulate these local officials for the pur-
pose, as stated earlier, of achieving some degree of uniformity of ad-
ministration, if this goal seems desirable.

All of the alternatives contain flexible provisions concerning both
the appointment of part-time guardians instead of full-time officials
and their compensation.

SEcTION 5. Powers and duties.
(a) Appointment by court.-The public guardian may serve as con-

servator and/or guardian, after appointment by a court pursuant to
the provisions of the (conservatorship or guardianship law of the
State).

(b) Same powers and duties.-The public guardian shall have the
same powers and duties as a private conservator or guardian, except as
otherwise limited by law or court order.

(o) Power to petition court.-The public guardian may petition the
court to have himself or another appointed as conservator or guardian,
to issue an emergency order for protective services pursuant to section
10 of the (Model Protective Services Act) and to order protective
placement pursuant to section 11 of the (Model Protective Services
Act).

(d) Intervention.-The public guardian may, on his own motion or
at the request of the court, intervene at any time in any conservatorship
or guardianship proceeding involving an elderly person by appropriate
motion to the court, if he or the court deem such intervention to be
justified because an appointed conservator or guardian is not fulfilling
his duties, the estate is subject to disproportionate waste due to the
costs of the guardianship or conservatorship, or the best interests of
the incapacitated or protected person require such intervention.

(e) Interference with protective services.-The public guardian
pursuant to section 8 of the (Model Protective Service Act) may peti-
tion the court to enjoin interference by any person with the provision
of protective services.

(f) Subordinates.-The public guardian may emplo y subordinates
necessary for the, proper performance of his duties, to the extent au-
thorized in the budget for his office.

(g) Delegation of powers and duties.-The public guardian may
delegate to members of his staff his powers and duties as conservator or
guardian and such other powers and duties as are created by this act,
although the public guardian retains ultimate responsibility for the
proper performance of these delegated functions.

(A) Other powers and duties.-The public guardian:
(1) May formulate and adopt such procedures as are necessary

to promote the efficient conduct of the work and general admin-
istration of his office, its professional staff and other employees.

(2) Shall establish and maintain working relationships with
other governmental bodies and public and private agencies, in-
stitutions, and organizations so as to assure the most effective
conservatorship or guardianship program for each elderly person.
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(3) May contract for services necessary to carry out the duties
of his offices.

(4) May accept the services of volunteer workers or consultants
at no compensation or at nominal or token compensation and reim-
burse them for their proper and necessary expenses.

(5) Shall keep and maintain proper financial and statistical
records concerning all cases in which the public guardian provides
conservatorship or guardianship services, or petitions a court to
appoint a guardian, to issue an emergency order to protective serv-
ices or to order protective placement.

Comments on section 5
The principle underlying subsections (a) and (b) is that the public

guardian may perform the same functions with the same powers and
duties as a private conservator or guardian upon court appointment.

Subsections (c), (d j and (e) go further and cast the public guard-
ian in the role of an "interested person" who has the discretion but
iiot the duty to petition the courts to order various types of interven-
tion, to alter interventions previously authorized, or to prevent inter-
ference with the provision of protective services. It is thus apparent
that the public guardian's functions are not essentially passive, in that
they depend on court initiative to bring them into being. The act con-
templates a moderately aggressive posture for the public guardian
of actively seeking to provide services in appropriate cases through
court authorization. No provision is made for actual solicitation of
cases by the public guardian, which is therefore neither encouraged
nor precluded by this act.

SECTION 6. Persons eligible for services; petition by elderly person.
(a) Eligible persons.-Any elderly person residing in the State is

eligible for the services of the public guardian.
(b) Petition by elderly person.-An elderly person may petition the

court to have the public guardian appointed as his conservator or
guardian with the powers and duties ordinarily conferred by law on
conservators and guardians or for certain limited purposes described
in the petition which are consistent with the conservatorship and
guardianship laws of this State. If the petition requests that only
limited powers be granted, the court shall incorporate such limitations
into its order of appointment. The filing of such a petition shall not
be the basis for any inference concerning the competence of the elderly
person, nor for any loss of civil rights or benefits.

Comiments on section 6
Access to the services of the public guardian is open to any elderly

person residing in the State, rather than limited to the needy or those
receiving public assistance. The rationale of this approach is that
guardianship and conservatorship services are a resource which ought
to be available to all members of the public who need such assistance.
Traditionally, such services have been provided outside of the family
only by private institutions or persons to those who can afford them.
The creation of the office of public guardian would change this tradi-
tion in two respects: (1) A public provider of these services would
become available as an alternative to the traditional providers; and
(2) access to such services would no longer depend on financial ca-



pability or familial relationship, but would be available to all the
elderly. Section 7 deals with the problem of payment of costs by those
who can afford them.

In subsection (b), the elderly person who petitions the court to ap-
point a guardian or conservator may limit the powers conferred on
this fiduciary. This provision will encourage use of these services for
particular purposes by the elderly who might not wish to delegate
power over certain other areas of their lives to these fiduciaries. A re-
quirement that broad powers be delegated may deter these persons
from using the services of the public guardian. For a court to confer
on the guardian or conservator more power than is requested by the
elderly person, the proceedings must be converted from the consensual
ex parte type in subsection (b) to the more formal adversarial pro-
ceedings provided by the Uniform Probate Code.

SECTION 7. Allocation of costs.
(a) Determination of costs.-If a public guardian is appointed con-

servator or guardian for an elderly person, the administrative costs
of his services and the costs incurred in the appointment procedure
shall not be charged against the income or the estate of the incapaci-
tated person, unless the court determines at any time that the person is
financially able to pay all or part of such costs.

(b) Financial ability.-The ability of the income or estate of the
incapacitated or protected person to pay for administrative costs of a
public guardian or costs incurred in the appointment procedure shall
be measured according to the person's financial ability to engage and
compensate a private guardian. This ability is a variable dependent on
the nature, extent and liquidity of assets; the disposable net income
of the person; the nature of the conservatorship or guardianship; the
type, duration and complexity of the services required; and any other
foreseeable expenses.

(c) Investigation of financial ability.-The public guardian shall in-
vestigate the financial status of a person who requests the appoint-
ment of the public guardian as his guardian or for whom a court
is considering the appointment of the public guardian. In connection
with such investigation, the public guardian shall have the authority
to require the elderly person to execute and deliver such written re-
quests or authorizations as may be necessary under applicable law to
provide the public guardian with access to records of public or pri-
vate sources, otherwise confidential, as may be needed to evaluate

eligibility. The public guardian is authorized to obtain information
from any public record office of the State or of any subdivision or
agency thereof upon request and without payment of any fees or-
dinarily required by law.

(d) Claim against estate.-The reasonable value of the services
rendered without cost to an incapacitated or protected person shall
be allowed as a claim against the estate upon the death of the person.

Comments on section 7
Payment of administrative costs and costs of appointment of the

public guardian from public funds is automatic under subsection (a)
unless the court takes the affirmative action of determining that the
elderly person's income or estate is large enough to pay all or part



of these costs. This approach is likely to discourage courts from being
overly zealous in the protection of public funds and too little con-
cerned for depletion of the person's assets. See "Handbook" at 156.

The test of "financial ability" framed in subsection (b) is stated
in general terms to avoid fixing maximum income or asset levels for
the elderly person beyond which the public guardian would have to
be reimbursed. It implicitly recognizes, therefore, the problem of per-
sons of moderate income who cannot afford the high costs of tradi-
tional guardianships but who are not destitute or eligible for public
assistance. Subsection (d) will encourage courts not to require imme-
diate payment of costs in cases involving persons of modest means, in
that such costs can be recovered by the public guardian after the
elderly person's death.

SEcTIoN 8. (Term of Appointment; Accounting; Review of Ap-
pointment; Hearing Procedure.)

(a) Term of Appointment.-The initial appointment by a court of
the public guardian as conservator or guardian shall be for a term of
1 year. Successive appointments for a 1-year term may be made by the
court upon findings that (1) the person is still in need of a conservator
or guardian; (2) the person is still a resident of this State; and (3) the
inventory, account, and plan of the public guardian submitted in ac-
cord with subsection (b) below are satisfactory.

(b) Accounting and Review of Appointment.-No later than 30
days prior to the expiration of his term as conservator or guardian,
the public guardian shall file with the court an inventory and account
in accord with the provisions of (section - of the conservatorship
or guardianship law of the State), which shall be subject to examina-
tion pursuant to the provisions of (section - of the conservator-
ship or guardianship law of the State). At the same time he shall file
a statement setting forth facts which indicate (1) the present per-
sonal status of the incapacitated person; (2) the public guardian's
plan for preserving and maintaining the future well-being of the
person; and (3) the need for the continuance or discontinuance of the
conservatorship or guardianship, or for any alteration of the powers
of the public guardian.

(c) Hearing.-The court shall hold a hearing to determine for the
purpose of making the findings set forth in subsection (a) above con-
cerning renewal of the appointment of the public guardian.

(d) Presence of Incapacitated or Protected Person.-The incapaci-
tated or protected person shall be present at the hearing unless he has
knowingly and voluntarily waived the right to be present or he is
physically or mentally incapable of being present. Waiver may not
be presumed from nonappearance but shall be determined on the basis
of factual information supplied to the court by counsel or a visitor
appointed by the court.

(e) Counsel.-The incapacitated or protected person has the right
to counsel whether or not he. is present at the hearing, unless he intel-
ligently and voluntarily waives the right. If the person is indigent or
lacks the capacity to waive counsel, the court shall appoint counsel.
Where the person is indigent, the State shall pay reasonable attorney's
fees, that is, such compensation as is customarily charged by attorneys
in this State for comparable services.



(f) Trial by Jury.-The incapacitated or protected person shall

have the right to trial by jury upon request by the person or his
counsel.

(g) Evaluation.-The incapacitated or protected person has the
right at his own expense, or if indigent, at the expense of the State.
to secure an independent medical or psychological examination rel-
evant to the issues involved in this hearing, and to present a report of
this independent evaluation or the evaluator's personal testimony as
evidence at the hearing.

(h) Right To Present Evidence.-The incapacitated or protected
person may present evidence and cross-examine witnesses.

(i) Duties of Counsel.-The duties of counsel representing an in-
capacitated or protected person at this hearing shall include: a per-
sonal interview -with the person; counseling the person with respect
to his rights; and arranging for an independent medical and/or psy-
chological examination of the person, as provided in subsection (g)
above.

Comments on section 8
Section 8 departs from the traditional philosophy that guardian-

ship and conservatorship appointments are indefinite and that the
burden of terminating them rests on the ward.

Subsection (a) limits the term of appointment of the public guard-
ian to 1 year. Reappointment is possible only after a hearing, re-
quired under subsection (c), and specific findings by a court that the
need for a guardian or conservator continues to exist and that the
public guardian is performing his duties satisfactorily.

At the hearing for reappointment of the public guardian as guard-
ian or conservator, subsections (d) through (h) create procedural
rights for the elderly person similar to those in section 12 of the Model
Protective Services Act. The comments following that section explain
the reasons for these subsections and subsection (i).

SECTIoN 9. (Termination.) The public guardian may be discharged
as conservator or guardian by a court upon petition of the incapaci-
tated or protected person or any interested person or upon the court's
own motion, when it appears that the services of the public guardian
are no longer necessary.

SECTION 10. (Succession to Position of Public Guardian, Vacancies.)
(a) Succession in Office.-When for any reason a person is ap-

pointed to the position of public guardian, he succeeds immediately
to all rights, duties, responsibilities, and powers of the preceding pub-
lic guardian.

(b) Continuation of Subordinates' Activities.-When the position
of public guardian is vacant, subordinate personnel employed under
section 5 of this act shall continue to act as if the position of public
guardian were filled.

(c) Vacancy.-When the position of public guardian is vacant, the
court may act temporarily as public guardian until the position is
filled.

(d) Time limit to fill vacancy.-When the position of public guard-.
ian becomes vacant, a successor in office must be appointed within 45
days.
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SECTION 11. ('Court costs.) In any proceeding for appointment of a
public guardian, or in any proceeding involving the estate of a pro-
tected or incapacitated person for whom a public guardian has been
appointed conservator or guardian, the court may waive any court
costs or filing fees.

SECTION 12. (Bond required.)
(a) Upon taking office a public guardian shall file with the clerk of

the court in which he is to serve a general bond in the amount of
dollars payable to the State or to people of the county in

which the court is seated and issued by a surety company approved by
the (chief judge; presiding judge) of the court. The bond shall be
purchased with the (general funds of the State or county) and be
conditioned upon the public guardian's faithful performance of his
duties as conservator or guardian.

(b) The general bond and oath of a public guardian and in lieu of
the bond and oath required of a private conservator or guardian.

SECTION 13. Severability. (Insert severability clause.)
SECTION 14. Repeal. (Insert repealer clause.)
SECTION 15. Effective Date. (Insert effective date.)



Appendix 4

PROPOSED AMENDMENT TO STATE CIVIL
COMMITMENT STATUTES

The following provision, with appropriate variations as needed, is
proposed for incorporation into State statutes which establish criteria
for involuntary admission of patients to mental hospitals:

If the person is 60 years of age or older, no less restrictive
form of care and treatment, such as home services, community
services, outpatient services, or services rendered in a facility
other than a mental institution is adequate for the person's
needs, as certified by the geriatric evaluation service.

COMMENT

This provision should appear in those portions of the State code
which specify the findings to be made by courts in civil commitment
proceedings and which authorize hospitals to accept involuntary ad-
mittees without prior court approval. It is also recommended that
similar language be added to the legislation which authorizes State
agencies or information services to conduct periodic review of patients
already residing in mental hospitals, as well as to statutory provisions
for judicial release of patients.

It is important to note that the only standard proposed in the rec-
ommended provision is whether a less restrictive alternative form of
care and treatment would be adequate for the person's needs, not
whether such an alternative is actually available. The drastic curtail-
ment of personal liberty which results from civilian commitment to a
mental hospital is difficult to justify solely on the basis of the lack of
alternatives. .
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Appendix 5

PROTECTIVE SERVICES: A PRIVATE SECTOR
APPROACH

(Prepared by Planned Protective Services, Inc., Los Angeles, Calif.)

TiHE NEED FOR PROTECTIVE SERVICES

The typical recipient of protective services is an aging widow,
widower, or couple experiencing difficulty in coping with changes
brought about in regard to living arrangements, bill payment, trans-
portation, medical treatment and insurance, credit, psychological
adaptation to change, ability to deal with salesmen, contractors,
nurses, homemakers, and governmental organizations. The difficulties
may have arisen from the onset of physical disability or weakness,
organic mental deterioration, low income and inflation, as well as
from psychological depression resulting from these and other
problems.

Mere possession of money is not always sufficient to avoid many of
the above stress situations. In fact, one of the seamiest human tradi-
tions has been the preying upon the elderly infirm through ill advised
or fraudulent schemes pushed upon afraid and confused individuals
by "artful or designing persons" in the guise of bargains, investments,
easy money, false promises of free or inexpensive services, oral agree-
ments, and written agreements containing confusing legal jargon or
fine print. Homes have been lost, sizeable estates depleted, valuable
personal property relinquished for a fraction of value, worthless land
purchased, and cheap or worthless goods and services bought at many
times real value. Complex financing has been portrayed as simple and
inexpensive, though it has often involved repayment plans impossible
for the fixed-income senior to follow, thus inviting foreclosure and
repossession. Individuals have been locked in hospitals and residential
care facilities of varying types, sometimes without need, sometimes
involuntarily, with little regard for medical and psychological bases
for level of care, and often in surroundings of ill-conceived social
planning and poor hygiene.

Although many people caught up in these situations may have no
close relatives or no relatives at all, there exist in the southern Cali-
fornia area alone thousands of cases where relatives (greedy or well
meaning) either are a part of the problem or fail to come to grips
with the situation due to their own pressing affairs, their inability to
deal effectively with the elderly relative, or their geographical dis-
tance from him or her. Husbands, wives, sons, daughters, brothers,
sisters, grandchildren, and nieces and nephews have all been known
to seize the assets of their elderly relatives and place them in shame-
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ful custodial care facilities to waste away and die as one means of
"avoiding probate."

Obviously there are available legally based sources of protective
services aimed at providing court supervision of the personal and
financial affairs of infirm inoividuals as managed by another party.
As will be seen, the nature, scope, and accessibility of these services
vary greatly. Some of these sources are traditional and well known;
others are relatively new and deserve more study. Still others, of
course, are yet to be developed and perfected.

AVAILABLE COURT-SUPERVISED PROTECTIVE SERVICES

In California, legal guardianship has long been a practice whereby
a relative or close friend of an infirm individual is appointed, under
court jurisdiction, to manage the personal and financial affairs of
his ward. Although court supervision is mandated by the California
Mental Health Code and Probate Code, it is more or less limited to
the appointment process, the inventory and appraisement, and the
current and final accountings. (Negotiation of certain contractual
arrangements as well as sales of securities and real property do re-
quire additional court involvement.) However, legal guardianship
has inherent negative aspects, both generally and as practiced by the
inexpert guardian-the so-called one time situation.

First, guardianship involves a finding of incompetency. This re-
sults in almost total lack of control and even of input by the ward
concerning his or her personal preferences about living arrangements,
investment, contracts for services, and other related decisions. This
total isolation from direction or control of one's affairs brings on, in
the more mentally active wards, feelings of uselessness, low self-
esteem, and accelerated further mental and physical deterioration.

Second, even well-meaning lay guardians are themselves called
upon to make financial, social, legal, and management decisions often
without personal experience or ability. The planning involved, both
long and short term, can be a difficult proposition for the lay person.
Wrong decisions have been made resulting in finanical loss and psy-
chological distress to the ward. Also, increased usage of attorney
time due to the lay guardian's inability to make some of the required
decisions out of his own prior experience can severely inflate guardian-
ship costs.

These factors indicate a need for alternatives both to the one time
guardian pattern and to the somewhat extreme nature of the legal
guardianship itself. And in California, these alternatives do exist.

Since the late 1950's, the California Probate Code has provided for
a middle ground between guardianship and complete self-reliance for
the elderly infirm. Legal conservatorship (of the person, estate, or
of both) now provides for court-supervised financial and/or personal
management involving the same legal safeguards as guardianship,
but without the stigma of incompetency. The conservatee has a legal
right to consultation with the conservator about the full range of
affairs. The conservatee also retains a right to make certain contracts
on his own. The conservator is required to take adequate considera-
tion of the wishes of the conservatee as a part of the decisionmaking
process. Disposition of assets can only be allowed where need or



justification can be shown to the court, either prior to or subsequent
to such disposition.

In cases where after-the-fact approval of disposition is not ob-
tained, the conservator may be surcharged personally, or through his
required bond, for any amounts involved. In Los Angeles County,
probate judges are requiring that conservators promise under penalty
of perjury that their conservatees will not be placed in any health
care facility against their will. Many conservatees live in their own
homes or apartments, or live happily in board and care environments,
in the latter case often retaining their own furniture. Where medical
and psychiatric advice indicate, conservatees can drive automobiles,
travel at will on public transportation, and even move from one county
to another, involving only a change in court jurisdiction for the con-
servatorship. Conservatees have often recovered to an extent that
they can do without the protection of conservatorship; in these cases
an orderly and prompt termination, accounting, and release is obtain-
able through the court in approximately 6 weeks, during which time
the conservator is responsible for aiding the conservatee in resuming
control.

Although family members can be appointed as probate conserva-
tors, the same pitfalls await "one time" conservators as their guardian
counterparts. The alternatives to relative involvement ideally should
offer total impartiality, ready access to expertise in:

Accounting,
Bookkeeping,
Property management,
Business management,
Long- and short-range financial planning,
Insurance,
Debt collection,
Creditor relations,
Paralegal services, and
Personal financial counseling.

These services should be available at reasonable cost.
For conservatorship of the person, good alternative sources of pro-

tective services should offer:
Visitation, both routine and in crises,
Coordination of medical consultations with bth internists and

specialists, as inpatient, outpatient, and in-bffice visits,
Transportation,
Access to professional and semiprofessional nursing services,

where indicated by medical advice,
Adequate physician and nurse screening and supervision,
Access to all types of government aid and reimbursement, in-

cluding aid in filing of claims,
Referral to psychiatric and psychological treatment as inpatient

and outpatient (especially where covered by medicare),
Maintenance of existing private medical insurance,
Shopping,
Budgeting, and
Aid in corresponding with friends and relatives.



In addition, where institutional care is medically required, close
supervision of care quality, including hygiene, therapy, exercise,
security of personal belongings, food value and appeal, ventilation,
warmth and air conditioning, and employee attitude toward the
patient, should be practiced. All of these services to the person of a
conservatee should be provided by or directed and supervised by a
competent, professional person or persons, ideally educated in geron-
tology and social service, and where available, a licensed social service
practitioner. Individual caseworkers should be mature, adaptable.
experienced in dealing with elderly people, and importantly, capable
of inspiring trust and confidence; these caseworkers and their super-
visor should work toward fostering maximum retention of individual
initiative and drive.

Because the organized conservatorship deals with two distinct but
interwoven areas of life management, person and estate, the optimum
situation is one in which the two areas are served by the same entity.
This is because most decisions inevitably require coordination of the
two areas of protective services. For example, budgetary considera-
tions, long and short term alike, involve important inputs juxtaposing
available funds and required levels of service. When one organization
manages both the person and the estate, this coordination is readily
attained.

In southern California, as in most regions, banks and trust com-
panies are regularly serving as legal fiduciaries in live estates such as
guardianships and conservatorships. However, these firms are not al-
lowed in California to handle guardianship and conservatorship of
the person. Another entity must be provided if the protection of the
person is required. Furthermore, because these firms are profitmaking
in character, they have found it financially unrewarding to accept
appointments in estates under $90,000 and, with few exceptions, do
not now take on smaller cases.

For years, the only organized conservator of the person and estate
combined was the county public guardian. In Los Angeles County,
this office traditionally has been a backwater appendage of the county
public administrator's office, handling decedent estates. Press coverage
and public testimony has indicated in the recent past that the public
guardian has, because of staff shortages, poor management, and lack
of sufficient budget, been remiss in responding to needful situations,
in processing the onset of guardianship or conservatorship, in properly
maintaining the supervision of personal care, in effectively respond-
ing to complaints, changes in care quality, in institutionalizing indi-
viduals before need, and in slow response to improvements in physical
or mental condition vhicb might indicate termination of the protective
service.

For the past several years, however, a private sector approach to
organized protective services has been developed, serving several south-
ern California counties. It is Planned Protective Services, Inc., a non-
profit, charitable, Federal and State tax exempt, nonsectarian
California corporation, specifically incorporated for the purpose of
providing court-supervised, bonded, expert, professional personal and
financial management, through conservatorship, to the elderly infirm,



as well as to certain other people of more moderate age with manage-
ment disabilities.

HISTORY OF PLANNED PROTECTIVE SERVICES

As early as 1967, a year-long investigation of the need for new
sources of protective services was conducted by the Committee on
Aging of the Los Angeles Welfare Planning Council (now a Red
Feather agency). Testimony from a broad spectrum of public and
private agencies and individuals was heard. The conclusion of the
study was that an overwhelming unserviced need for protective serv-
ices to the aging existed, and that the county public guardian was not
able to meet that need. The council recommended the establishment of
a model nonprofit, charitable corporation in Los Angeles and that work
be initiated toward eventual passage of legislation to alter the probate
code whereby such a corporation could be named to serve as con-
servator or guardian of the person and estate. PPS was incorporated
in 1969 and received charitable designation and tax-exempt status
from the Federal and State governments in that year.

During the early years, the president of PPS was the appointed
guardian or conservator, and he employed the resources, facilities, and
staff of the corporation to aid his wards and conservatees. In turn,
when he was awarded court reimbursement, lie turned over his fees
to the corporation. As the culmination of a long, drawn-out effort,
legislation was enacted in 1974, largely through the cooperation and
efforts of Assemblyman Alan Sieroty, that effectively allowed Planned
Protective Services, Inc. to be appointed directly by the probate court.
A copy of the enabling legislation is part of the appendix to this
report.

Since 1969, Planned Protective Services, Inc. has grown from a
one-room operation (its first quarters were located in a donated room
in the Los Angeles Episcopal Cathedral) to a set of offices on Wil-
shire Boulevard in the McArthur Park section of Los Angeles, as well
as a branch office in Torrance serving the south portion of the county.
Recently, staff and space were acquired in San Diego as a part of an
affiliation program with an organization prominent in social services
aid to the elderly in that county. In spring of 1976, the corporation
received its first appointment as a conservator in San Diego.

Future plans include the addition of other suburban branch offices,
a senior services center for aid and referral of seniors in a variety of
problem areas which .will include housing, transportation, medical
and nursing care and legal services, as well as preretirement coun-
selling. For more than 1 year, PPS has been involved in very promis-
ing negotiations with the Social Security Administration, working
toward implementation of a large scale representative payee program
for SSA beneficiaries who may not require outright court-appointed
aid, but who do need some assistance in bill-payment and budgeting.

OPERATION OF PLANNED PROTECTIVE SERVICES, INC.

Under the direction of John M. Mills, PPS employs personnel
trained in property management, bookkeeping, fund raising, medical
insurance claims processing, and of course a large social service stair,
supervised by two professional social workers.



The agency receives requests from many quarters for investigation
and aid where elderly individuals are in need of protective services.
Referrals have come from acute hospitals, physicians, nursing services,
attorneys, family, friends, judges, as well as from individuals seeking
aid for themselves. Many referrals have come directly from the Social
Security Administration and the Veterans Administration as a result
of study by those organizations into PPS' record as a social agency
and after the development of a close working relationship between
PPS and SSA and the VA.

Staff members of PPS meet personally with proposed conservatees
on a confidential basis, in the presence, whenever possible, of their own
lawyer or a trusted friend, relative, or neighbor. All aspects of need
are investigated, and the nature of conservatorship is explained clearly
and in depth. PPS personnel are in contact with the personal physi-
cian or psychiatrist, and attempt to interview all persons interested
in the care and welfare of each individual.

One of the most interesting facets of the protective services offered
by the corporation is the lack of redtape involved. In cases of real
crisis, because of the professional experience of PPS in its field, and
due to its excellent reputation with the courts, the bar, hospitals, and
the medical profession, the agency is sometimes appointed as tem-
porary conservator within aslittle as 48 hours after the first crisis
call.

Once appointed on this temporary basis, the agency moves to secure
adequate medical treatment, food and shelter and, when necessary, in-
home care or placement. Staff members immediately secure real and
personal property and begin in-depth investigation of needs, assets,
potential losses and liabilities, and seek information about lost rela-
tives. In a significant number of cases, PPS discovers that some assets
of its conservatees have been stolen or misappropriated, and moves
toward regaining them. Within a month, all known relatives have
been contacted and made aware of the situation, and a court hearing
has been held to determine need for longer term conservatorship
protection. PPS conservatees are brought into court whenever possi-
ble, and only when a medical declaration (under penalty of perjury)
by the attending physician is filed with the court may the agency be
appointed without the conservatee present. Only complete physical
inability to attend court is satisfactory under the probate code in such
situations.

Once appointed, the corporation (which must carry a separate bond
for each case in the amount of the total annual income of the conserva-
tee plus the value of all personal property) provides a complete and
accurate inventory of assets to the court. Every 14 months, or more
of ten, if necessary, the agency provides to the court a complete
accounting of all income received and all disbursements made.

Among the many achievements of Planned Protective Services, Inc.
in its backlog of individual case histories are: recovery of real prop-
erty taken over by the State for back taxes, removal of squatters,
avoidance of trust deed note foreclosures, recission of prior sales of
real property at a fraction of market amline. psychiatric treatment of
some conservatees resulting in their retmn to individual living
arrangements, and the obtaining of competent medical care for indi-
viduals who may not have seen a doctor for years.



A paramount objective of the agency is the maintaining of the

personal character of its services. Each case is examined and periodi-
cally discussed at staff meetings so that the full organization is aware
of the variety of needs and desires and feelings of each conservatee.
The client is not merely a name in a log or a number on a computer
printout. In many instances, the relationship between the caseworker
and client becomes very close, similar to that of an older and younger
relative or that of longtime friends.

TnLE COST OF CONSERVATORSHIP

Compared with attorney costs of from $50 to $75 per hour, and
bank or trust company charges of from $30 to $50 per hour, the
Planned Protective Services, Inc. fee guideline of only $15 per hour
is a bargain. Furthermore, due to the efficiency of the agency, it has
been able to guarantee that it will care for the conservatee for life,
even if medical care and hospitalization outlays eventually deplete all
of the conservatee's assets. Planned Protective Services, Inc. never in
its history has requested to be relieved of a case due to lack of funds.
No payments are ever received in advance, and only if the court de-
termines that services provided were necessary and reasonable is pay-
ment endorsed by the supervising judge in each case.

PPS has been developing a program for volunteer services, to keep
the cost of conservatorship low. The corporation has held a biannual
ball for donation of funds to support aid to needy conservatees. Sev-
eral large corporations, including TRW and Northrop, have been
involved in yearly donations of funds and gifts, especially at holiday
time, for the benefit of the agency's clients. The present ratio of
charity cases to private cases is about 31 percent. No public funds have
ever been expended by Planned Protective Services, Inc.

LONG-TERM CARE PLACEMENT

Most people, lay and professional alike, believe the optimum living
arrangement is as a couple or as an individual, in one's own home or
apartment. Planned Protective Services works toward supporting its
conservatees in this type of personal environment. At-home conser-
vatees, combined with clients living in their own rooms but receiving
meals in a residential care setting together make up between 50 and
60 percent of the PPS caseload.

Where inability to walk or incontinence requires placement in a
convalescent care facility, the corporation still asserts great care and
effort in picking the proper situation for each client in terms of loca-
tion and quality of care. PPS tries to place such an individual in a
neighborhood close to his or her traditional residence area, so that old
friends and acquaintances, many of whom have difficulty with trans-
portation, are more likely to continue a relationship with the conser-
vatee. The level of care provided in such facilities is constantly being
monitored by the agency, and such facilities are aware that deteriorat-
ing conditions of care will cause prompt removal of clients.

As indicated earlier, the probate conservator is not allowed to place
its conservatees involuntarily in any medical care facility. In those
rare instances where a difficulty arises in this regard, PPS has managed
to provide professional outside psychological or psychiatric evalua-



tion combined with its own caring and low key counseling to bring
an understanding of the situation to its client. In only one case has
the agency been required to submit a conservatee to county investiga-
tion and legal hearing under Mental Health Code regulations leading
to due process involuntary commitment. (In California an involun-
tary commitment requires an intensive, involved arbitrary proceeding
transacted by a county designated public sector investigating agency,
supervised by a special superior court branch.)

SUMMARY: TnE PRIVATE SECTon SoLUTrON

This is an era when social problem-solving has begun to look away
from Government control and responsibility and tax-based financing
of social services. And the southern California experience has pro-
vided the nongovernmental model. The slow but steady growth of
Planned Protective Services, Inc., which has resulted in a vast amount
of practical experience in protective services application, from legal,
financial, medical and psychological standpoints alike, demonstrates
the viability of this private sector approach. Legally administered
protective services have been made available to many persons with-
out public fund expenditures through this program. It is expected
that the amount of available services will continue to expand. both
in terms of numbers and geographical scope.


