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LETTER OF TRANSMITTAL

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
Washington, DC, 2004.

Hon. Dick CHENEY,
President, U.S. Senate,
Washington, DC.

DEAR MR. PRESIDENT: Under authority of Senate Resolution 66, -
agreed to February 26, 2003, I am submitting to you the annual
report of the U.S. Senate Special Committee on Aging, Develop- -
ments in Aging: 2001 and 2002, volume 1.

Senate Resolution: 4, the Committee Systems Reorganization
Amendments of 1977, authorizes the Special Committee on Aging
“to conduct a continuing study of any and all matters pertaining
to problems and opportunities of older people, including but not
limited to, problems and opportunities of maintaining health, of as-
suring adequate income, of finding employment, of engaging in pro-
ductive and rewarding activity, .of securing proper. housing and;
when necessary, of obtaining' care and assistance.” Senate Resolu-
tion 4 also requires that the .results.of these studies and rec-
ommendations be reported.to the Senate annually.

This report describes actions taken during 2001 and 2002 by the
Congress, the administration, and. the .U.S. Senate Special Com- -
mittee on Aging, which are significant to our Nation’s older citi- -
zens. It also summarizes and analyzes the Federal policies and pro- -
grams that are of the most continuing importance for older persons
and their families.

On behalf of the members. of the committee and its staff, I am
pleased to transmit this report to you.

Sincerely,
LARrRrY CrAIG, Chairman.

§11))
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Mr. CRAIG, from the Special Committee on Aging, submitted the following

REPORT

CHAPTER 1

SOCIAL SECURITY—OLD AGE, SURVIVORS
AND DISABILITY

OVERVIEW

Social Security continues to be-an important topic-of national de-.
bate. In May 2001, President George W. Bush established the
President’s Commission to Strengthen Social Security. The Commis- -
sion was directed to submit recommendations to “modernize and
restore fiscal soundness to the Social Security system” in accord-
ance with 6 guiding principles: (1) modernization must not change
Social Security benefits for retirees.or near-retirees; (2) the entire
Social Security -surplus must be dedicated to Social Security only;
(3) Social Security payroll taxes must not be increased; (4) govern-
ment must not invest Social Security funds in the stock market; (5)
modernization must preserve Social Security’s disability and sur-
vivors components; and (6) modernization must include individ-
ually controlled, voluntary personal retirement accounts, which will
augment the Social Security safety net.

The Commission issued its final report in December 2001 and
presented three alternative plans for reforming Social Security.
Under all three plans, workers could choose to invest in personal
retirement accounts, and their traditional Social Security benefit
would be reduced by some amount. The first plan would make no
other changes to the program. The second plan would slow the
growth of Social Security through one major provision that would
index initial benefits to prices rather than wages. The third plan
would slow future program growth through a variety of measures.
To mitigate the effects of benefit reductions, the latter two plans
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would guarantee a minimum benefit and enhance benefits for
widow(er)s.

Elements of the Commission’s recommendations were reflected in
a number of bills introduced in the 107th Congress. Many of the
financing reform bills introduced would permit or require the cre-
ation of personal savings accounts to supplement or replace Social
Security benefits for future retirees. None of these measures were
acted upon during the 107th Congress.

Lawmakers, however, took up a number of other Social Security
measures during the 107th Congress. On February 8, 2001, Rep-
resentative Herger introduced H.R. 2, which attempted to create
points of order against measures that would cause the budget sur-
pluses to be less than Social Security and Medicare HI surpluses.
Il-I:);Ré 20 1Was passed by the House of Representatives on February

, 2001.

On March 20, 2002, Representative Shaw introduced H.R. 4069,
the Social Security Benefit Enhancements for Women Act of 2002.
This bill was designed to enhance benefits for certain divorced
spouses and disabled and elderly widow(er)s. The cost of H.R. 4069,
approximately $3.3 billion over 10 years, would have been partially
offset by three tax provisions expected to increase revenue by $694
million over 10 years. On May 14, 2002, the House passed H.R.
4069 as amended, by a vote of 418-0. The Senate did not take up
the bill before the close of the 107th Congress.

In recent years, Congress has put an emphasis on reducing
waste, fraud, and abuse in the Social Security program. On March
20, 2002, Representative Shaw introduced H.R. 4070, the Social Se-
curity Program Protection Act of 2002. This bipartisan bill would
have imposed stricter standards on individuals and organizations
that serve as representative payees for Social Security and Supple-
mental Security Income (SSI) recipients; made non-governmental
representative payees liable for “misused” funds and subjected
them to civil monetary penalties; tightened restrictions on attor-
neys who represent Social Security and SSI disability claimants
and limited assessments on attorney fee payments; prohibited fugi-
tive felons from receiving Social Security benefits; and made other
changes designed to reduce program fraud and abuse. According to
the Congressional Budget Office, the House version of H.R. 4070
would have resulted in net savings of $541 million over 10 years.
On June 26, 2002, the House of Representatives passed H.R. 4070,
as amended, by a vote of 425-0. The Senate passed a modified
version of the bill on November 18, 2002 by unanimous consent.
The House did not take up the Senate-passed version of the bill be-
fore the 107th Congress adjourned sine die.

A. SOCIAL SECURITY OLD AGE AND SURVIVORS
INSURANCE

1. BACKGROUND

Title II of the Social Security Act, the Old Age and Survivors In-
surance (OASI) and Disability Insurance (DI) program, together
named the OASDI program, is designed to replace a portion of the
income that an individual or a family loses when a worker in cov-
ered employment retires, dies, or becomes disabled. Known gen-
erally as Social Security, monthly benefits are based on a worker’s
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earnings. In 2002, $454 billion in monthly benefits were paid to
more than 50 million Social Security recipients, with payments to
retired workers averaging $895 and those to disabled workers aver-
aging $834. In 2002, administrative expenses were $4.1 billion, rep-
resenting less than 1 percent of total revenues.

The Social Security program touches the lives of nearly every
American. In December 2002, there were 46.5 million Social Secu-
rity recipients: 29.2 million. retired workers (62.8 percent of total
recipients); 5.5 million disabled workers (11.8 percent); 4.9 million
dependent family members of retired and disabled workers (10.5
percent); and 6.9 million surviving family members of deceased
workers (14.8 percent). In 2002, there were an estimated 153 mil-
lion workers in Social Security-covered employment, representing
more than 95 percent of the total American work force.

In 2003, Social Security contributions are paid on earnings up to
$87,000, a wage cap that is annually indexed to keep pace with in-
flation. Workers and employees alike each pay Social Security
taxes of 6.2 percent on earnings. In addition, workers and their em-
ployers pay 1.45 percent on all earnings for the Hospital Insurance
(HI) part of Medicare. For the self-employed, the payroll tax is dou-
bled to cover both the employee and employer share, or 15.3 per-
cent of earnings, counting Medicare. o

Social Security is accumulating large reserves in its trust funds.
As a result .of increases in Social Security payroll taxes mandated
by the Social Security Act Amendments of 1983, the influx of funds .
into Social Security is currently exceeding the -outflow of benefit
payments. At the end of 2002, the Social Security trust funds held
assets totaling $1.38 trillion. .

(A) HISTORY AND PURPOSE

Social Security emerged from the Great Depression as one of the
most solid achievements of the New Deal. Created by the Social Se-
curity Act of 1935, the program continues to grow and become even
more central to larger numbers of Americans. The sudden economic
devastation of the 1930’s awakened Americans to their vulner-
ability to sudden and uncontrollable .economic forces with the
power to generate massive unemployment, hunger, and widespread
poverty. Quickly, the Roosevelt Administration developed and im-
plemented strategies to protect the citizenry from hardship, with a
deep concern for future Americans. Social Security succeeded and
endured because of this effort..

Although' Social Security is uniquely American, the designers of
the program drew heavily from a number of well-established Euro-
pean social insurance programs. As early as the 1880’s, Germany
had begun requiring workers and employers to contribute to a fund
first solely for disabled workers, and then later for retired workers
as well. Soon after the turn of the century, in 1905, France also es-
tablished an unemployment program-based on a similar principle.
In 1911, England followed by adopting both old age and unemploy-
ment insurance plans. Borrowing from these prcgrams, the Roo-
sevelt Administration developed a social insurance program to pro-
tect workers and their dependents from the loss of income due to
old age or death. Roosevelt followed the European model: govern-
ment-sponsored, compulsory, and independently financed.
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While Social Security is generally regarded as a program to ben-
efit the elderly, the program was designed within a larger
generational context. According to the program’s founders, by meet-
ing the financial concerns of the elderly, some of the needs of the
young and middle-aged would simultaneously be alleviated. Not
only would younger persons be relieved of the financial burden of
supporting their parents, but they also would gain a new measure
of income security for themselves and their families in the event
of their retirement or death.

In the more than half a century since the program’s establish-
ment, Social Security has been expanded and changed substan-
tially. Disability insurance was pioneered in the 1950’s. Neverthe-
less, the underlying principle of the program as a mutually bene-
ficial compact between younger and older generations remains
unaltered and accounts for the program’s lasting popularity.

Social Security benefits, like those provided separately by em-
ployers, are related to each worker’s average career earnings.
Workers with higher career earnings receive greater benefits than
do workers with lower earnings. Each individual’s earnings record
is maintained separately for use in computing future benefits. The
earmarked payroll taxes paid to finance the system are often
termed “contributions” to reflect their role in accumulating credit.

Social Security serves a number of essential social functions.
First, Social Security protects workers from unpredictable expenses
in support of their aged parents or relatives. By spreading these
costs across the working population, they become smaller and more
predictable.

Second, Social Security offers income insurance, providing work-
ers and their families with a floor of protection against sudden loss
of their earnings due to retirement, disability, or death. By design,
Social Security only replaces a portion of the income needed to pre-
serve the recipient’s previous living standard and is intended to be
supplemented through private insurance, pensions, savings, and
other arrangements made voluntarily by the worker.

Third, Social Security provides the individual wage earner with
a basic cash benefit upon retirement. Significantly, because Social
Security is an earned right, based on contributions over the years
on the retired or disabled worker’s earnings, Social Security en-
sures a financial foundation while maintaining recipients’ self-re-
spect.

The Social Security program came of age in the 1980’s as the
first generation of lifelong contributors retired and drew benefits.
During the 1990’s, payroll tax rates stabilized and, at the start of
the 21st century, there are large accumulated reserves in the Social
Security trust funds.

2. FINANCING AND SOCIAL SECURITY’S RELATION TO THE BUDGET
(A) FINANCING IN THE 1970’S AND EARLY 1980’S

As recently as 1970, OASDI trust funds maintained reserves
equal to a full year of benefit payments, an amount considered ade-
quate to weather any fluctuations in the economy affecting the
trust funds. When Congress passed the 1972 amendments to the
Social Security Act, it was assumed that the economy would con-
tinue to follow the pattern prevalent in the 1960’s: relatively high
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rates of growth and low levels of inflation. Under these conditions,
Social Security revenues would have adequately financed benefit
expenditures, and trust fund reserves would have remained suffi-
cient to weather economic downturns.

The experience of the 1970’s was considerably less favorable than
forecasted. The energy crisis, high levels of inflation and slow wage
growth increased program expenditures in relation to income. The
Social Security Act Amendments of 1972 had not only increased
benefits by 20 percent across-the-board, but also indexed automatic
benefit increases to the CPI. Inflation fueled large benefit in-
creases, with no corresponding increase in payroll tax revenues due
to comparatively lower real wage growth. Further, the recession of
1974-1975 raised unemployment rates dramatically, lowering pay-
roll tax income. Finally, a technical error in the initial benefit- for-
mula created by the 1972 legislation led to “over-indexing” benefits
for certain new retirees, and thereby created an additional drain on
trust fund reserves.

In 1977, recognizing the rapidly deteriorating financial status of
the Social Security trust funds, Congress responded with new
amendments to the Social Security Act. The Social Security Act
Amendments of 1977 increased payroll taxes beginning in 1979, re-
allocated a portion .of the Medicare (HI) payroll tax rate to OASI
and DI, and resolved the technical problems in the method of com-
puting the initial benefit amount. These changes were predicted to
produce surpluses in the OASDI program beginning in 1980, with
reserves accumulating to 7 months of benefit payments by 1987.

Again, however, the economy did not perform as well as pre-
dicted. The long-term deficit, which had not been fully reduced, re-
mained. The stagflation occurring after 1979 resulted in annual
CPI increases exceeding 10 percent, a rate sufficient to double pay-
outs from the program in just 7 years. Real wage changes had been
negative or near zero since 1977, and in 1980, unemployment rates
exceeded 7 percent. As a result, annual income to the OASDI pro-
gram continued to be insufficient to-cover expenditures. Trust fund
balances declined from $36 billion in 1977, to $26 billion in 1980.
Lower trust fund balances, combined with rapidly increasing ex-
penditures, ‘brought reserves down to less than 3 months’ benefit
payments by 1980. :

The 96th Congress responded to this crisis by temporarily reallo-
cating a portion of the DI tax rate to OASDI for 1980 and 1981.
This measure was intended to postpone an immediate financing
crisis in order to allow time for the 97th Congress to comprehen-
sively address the impending insolvency of the OASDI trust funds.
In 1981, a number of proposals were introduced to restore short-
and long-term solvency to Social Security. However, the debate
over the future of Social Security proved to be very heated and con-
troversial. Enormous disagreements on policy precluded quick pas-
sage of comprehensive legislation. At the end of 1981, in an effort
to break the impasse, the President appointed a 15-member, bipar-
tisan, National Commission.on Social Security Reform to search for
a feasible solution to Social Security’s financing problem. The Com-
mission was given a year to develop a consensus approach to fi-
nancing the system.

Meanwhile, the condition of the Social Security trust funds wors-
ened. By the end of 1981, OASDI reserves had declined to $24.5
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billion, an amount sufficient to pay benefits for only 1.5 months. By
November 1982, the OASI trust fund had exhausted its cashable
reserves and in November and December was forced to borrow
$17.5 billion from DI and HI trust fund reserves to finance benefit
payments through July 1983.

The delay in the work of the National Commission deferred the
legislative solution to Social Security’s financing problems to the
98th Congress. Nonetheless, the Commission did provide clear
guidance to the new Congress on the exact dimensions of the var-
ious financing problems in Social Security, and on a viable package
of solutions.

(B) THE SOCIAL SECURITY ACT AMENDMENTS OF 1983

Once the National Commission on Social Security Reform
reached agreement on its recommendations, Congress moved quick-
ly to enact legislation to restore financial solvency to the QASDI
trust funds. This comprehensive package eliminated a major deficit
which had been expected to accrue over 75 years.

The underlying principle of the Commission’s bipartisan agree-
ment and the 1983 amendments was to share the burden of restor-
ing solvency to Social Security equitably among workers, Social Se-
curity recipients, and transfers from other Federal budget accounts.
The Commission’s recommendations split the near-term costs
roughly into thirds: 32 percent of the cost was to come from work-
ers and employers, 38 percent was to come from recipients, and 30
percent was to come from other budget accounts—including con-
tributions from new Federal employees. The long-term proposals,
however, shifted almost 80 percent of the costs to future recipients.

The major changes in the OASDI Program resulting from the
1983 Social Security Amendments were in the areas of coverage,
the tax treatment and annual adjustment of benefits, and payroll
tax rates. Key provisions included:

Coverage.—All Federal employees hired after January 1, 1984,
were covered under Social Security, as were all current and future
employees of private, nonprofit, tax-exempt organizations. State
and local governments were prohibited from terminating coverage
under Social Security.

Benefits.—COLA increases were shifted to a calendar year basis,
with the July 1983 COLA delayed to January 1984. A COLA fail-
safe was set up so that whenever trust fund reserves do not equal
a certain fraction of outgo for the upcoming year (15 percent until
December 1988, 20 percent thereafter), the COLA will be cal-
culated on the lesser of wage or price index increases.

Taxation.—One-half of Social Security benefits received by tax-
payers whose income exceeds certain limits ($25,000 for an indi-
vidual and $32,000 for a couple) were made subject to income tax-
ation, with the additional tax revenue being funneled back into the
retirement trust fund.

Payroll Taxes.—The previous schedule of payroll tax increases
was accelerated, and self-employment tax rates were increased.

Retirement Age Increases.—An increase in the “full benefit” re-
tirement age from 65 to 67 was scheduled to be gradually phased
in from 2003 to 2027.
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(C) TRUST FUND PROJECTIONS

In future years, the Social Security trust funds income and outgo
are tied to a variety of economic and demographic factors, including
economic growth, inflation, unemployment, fertility, and mortality.
To predict the future state of the OASI and DI trust funds, the es-
timates are prepared using three different sets of assumptions. Al-
ternative I is designated as the most optimistic, followed by inter-
mediate assumptions (alternative II) and finally the more pessi-
mistic alternative III. The intermediate assumptions are the most
commonly used scenario. Actual experience, however, could fall out-
side the bounds of any of these assumptions.

One indicator of the health of the Social Security trust funds is
the contingency fund ratio, a number which represents the ability
of the trust funds to pay benefits in the near future. The ratio is
determined from the percentage of one year’s payments which can
be paid with the reserves available at the beginning of the year.
Therefore, a contingency ratio of 50 percent represents 6 months of
payments.

Trust fund reserve ratios hit a low of 14 percent in 1983, but in-
creased to approximately 216 percent by 2000. Under the Social Se-
curity trustees’ intermediate assumptions, the contingency fund
ratio in 2003 is estimated to be 288 percent.

(D) OASDI NEAR-TERM FINANCING

Combined Social Security trust fund assets are expected to in-
crease over the next 5 years. According to the 2003 Trustees Re-
port, OASI and DI assets will be sufficient to meet the required
ben_ef(iit payments throughout and far beyond the upcoming 5-year
period.

The projected expansion in the OASDI reserves is partly a result
of payroll tax increases from 6.06 percent in 1989 to 6.2 percent in
1990. The OASDI reserves are expected to steadily build for the
next 24 years, peaking at $7.5 trillion in 2027.

(E) OASDI LONG-TERM FINANCING

In the long run, the Social Security trust funds will experience
just more than one decade of rapid growth, followed by declining
fund balances thereafter. Beginning in 2018, Social Security’s ex-
penditures are projected to exceed tax income (i.e., income exclud-
ing interest). Beginning in 2028, program expenditures are pro-
jected to exceed total income (i.e., tax income plus interest income).
Under the intermediate assumptions, the program’s cost is pro-
jected to exceed its income by 14 percent on average over the next
75 years.

It should be noted that the OASDI trust fund experience in each
of the three 25-year periods between 2003 and 2077 varies consid-
erably. In the first 25-year period (2003 to 2027) income is expected
to exceed costs on average by approximately 4.5 percent. Annual
balances are projected to remain positive through 2027, with nega-
tive balances occurring thereafter. The contingency fund ratio is
projected to peak at 471 percent at the beginning of 2016. In the
second 25-year period (2028 to 2052) the financial condition of
OASDI deteriorates and the trust funds are projected to become in-
solvent late in the period (2042) under intermediate projections. On
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average, program costs are expected to exceed income by 33 per-
cent. The third 25-year period (2053 to 2077) is expected to be one
of continuous deficits. As annual deficits persist, program costs are
expected to exceed income on average by 44 percent.

(1) Midterm Reserves

It is projected that, from 2001 to 2027, Social Security will re-
ceive more in income than it must distribute in benefits. Under
current law, these reserves will be invested in interest-bearing Fed-
eral securities, and will be redeemable by Social Security in the
years in which benefit expenditures exceed tax revenues (beginning
in 2018). During the years in which the assets are accumulating,
these reserves will far exceed the amount needed to buffer the
OASDI funds from unfavorable economic conditions. As a matter of
policy, there is considerable controversy over the purpose and ex-
tent of these reserve funds, and the political and economic implica-
tions they entail.

During the period in which Social Security trust fund reserves
are accumulating, the surplus funds can be used to finance other
Government expenditures, decrease publicly held debt, or reduce
taxes. During the period of OASDI shortfalls, the Federal securities
previously invested will be redeemed, causing an increase in taxes,
a decline in government expenditure, or increased publicly held
debt to buttress Social Security. In essence, the assets Social Secu-
rity accrues represent internally held Federal debt, which is equiv-
alent to an exchange of tax revenues over time.

Though the net effect on revenues of this exchange is the same
as if Social Security taxes were lowered and income taxes raised
during periods of on-budget deficits, and Social Security taxes
raised and income taxes lowered when Social Security’s outgo be-
gins to exceed its income, the two tax methods have vastly different
distributional consequences. The significance lies with the fact that
there is incentive to spend reserve revenues at present and cut
back on underfunded benefits in the future. The growing trust fund
reserves enable Congress to spend more money on other govern-
ment activities without raising taxes or borrowing from private
markets. At some point, however, either general revenues will have
to be increased, spending will have to be drastically cut, or publicly
held debt will have to rise when the debt to Social Security has to
be repaid.

(2) Long-Term Deficits

The long-run financial strain on Social Security results from the
problems of financing the needs of an expanding older population
on an eroding tax base. The expanding population of older persons
is due to longer life spans, earlier retirements, and the unusually
high birth rates after World War II, producing the “baby-boom”
generation which will begin to retire in 2008 (at age 62). The erod-
ing tax base in future years is forecast as a result of falling fertility
rates.

This relative increase in the number of recipients will pose a
problem if the Social Security tax base is allowed to erode. If cur-
rent trends continue and nontaxable fringe benefits grow, less and
less compensation will be subject to the Social Security payroll tax.
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In 1950, fringe benefits accounted for only 5 percent of total com-
pensation, and FICA taxes were levied on 95 percent of compensa-
tion. By 1980, fringe benefits had grown to account for 16 percent
of compensation. Continuation in this rate of growth in fringe bene-
fits, as projected by the Social Security actuaries, might eventually
exempt over one-third of payroll from Social Security taxes. This
would be a substantial erosion of the Social Security tax base and
along with the aging of the population and the retirement of the
baby boom generation, the long-term solvency of the system will be
threatened. .

While the absolute cost of funding Social Security is expected to
increase substantially over the next 75 years, the cost of the sys-
tem relative to the economy will, as a whole, rise somewhat over
levels in the 1970’s. Currently, Social Security expenditures rep-
resent approximately 4.38 percent of GDP. Under intermediate as-
sumptions, Social Security expenditures are expected to rise to 6.94
percent of GDP by 2075, still substantially less than the ratios of
other developed nations. :

(F) SOCIAL SECURITY’S RELATION TO THE BUDGET

Over the years, Social Security has been entangled in debates
over the Federal budget. The inclusion of Social Security trust fund
shortages in the late 1970’s initially had the effect of inflating the
apparent size of the deficit in general revenues. More recently, it
was argued that growing reserves served to mask the true size of
the deficit. In fact, many Members of Congress contended that the
inclusion of the surpluses disguiised the Nation’s fiscal problems. As
budget shortfalls grew, concern persisted over the temptation to cut
Social Security benefits to reduce budget deficits.

An amendment was included in the 1990 Omnibus Budget Rec-
onciliation Act (P.L. 101-508), to remove the Social Security trust
funds from the Gramm Rudman Hollings Act of 1985 (GRH) deficit
reduction calculations. Many noted economists had advocated the
removal of the trust funds from deficit calculations. They argued
that the current use of the trust funds contributes to the country’s
growing debt, and that the Nation is missing tremendous opportu-
nities for economic growth. A January 1989 GAO report stated that
if the Federal deficit was reduced to zero, and the reserves were
no longer used to offset the deficit, there would be an increase in
national savings, and improved productivity and international com-
petitiveness. The National Economic Commission, which released
its report in March 1989, disagreed among its members over how
to tame the budget deficit. Yet, the one and only recommendation
upon which they unanimously agreed is that the Social Security
trust funds should be removed from the GRH deficit reduction
process.

Taking Social Security off-budget was partially accomplished by
the 1983 Social Security Act Amendments and, later, by the 1985
GRH Act. The 1983 Amendments required that Social Security be
removed from the unified Federal budget by fiscal year 1993, and
the subsequent GRH law accelerated this removal to fiscal year
1986. To further protect the Social Security trust funds, Social Se-
curity was barred from any GRH across-the-board budget cut or se-
quester.
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In OBRA 90, Social Security was finally removed from the budg-
et process itself. It was excluded from being counted with the rest
of the Federal budget in budget documents, budget resolutions, or
reconciliation bills. Inclusion of Social Security changes as part of
a budget resolution or a reconciliation bill was made subject to a
point of order which may be waived by either body.

However, administrative funds for SSA were not placed outside
of the budget process by the 1990 legislation, according to the
George H.W. Bush Administration’s interpretation of the new law.
This interpretation was at odds with the intentions of many Mem-
bers of Congress who were involved with enacting the legislation.
It leaves SSA’s administrative budget, which like other Social Secu-
rity expenditures is financed from the trust funds, subject to pres-
sures to offset spending in other areas of the Federal budget. Legis-
lation was introduced in 1991 by Senators Sasser and Pryor to take
the administrative expenses off-budget, but was not enacted. The
Clinton Administration continued to employ the same interpreta-
tion of the 1990 law.

(G) CURRENT RULES GOVERNING SOCIAL SECURITY AND THE BUDGET

Congress created new rules in 1990, as part of OBRA 90 (P.L.
101-508), known as “firewall” procedures designed to make it dif-
ficult to diminish Social Security reserves. The Senate. provision
prohibits the consideration of a budget resolution calling for a re-
duction in Social Security surpluses and bars consideration of legis-
lation causing the aggregate level of Social Security spending to be
exceeded. The House provision creates a point of order to prohibit
the consideration of legislation that would change the actuarial bal-
ance of the Social Security trust funds over a 5-year or 75-year pe-
riod. These firewall provisions make it more difficult to enact
changes in the payroll tax rates or other aspects of the Social Secu-
rity program such as benefit changes.

3. BENEFIT AND TaAX ISSUES AND LEGISLATIVE RESPONSE

Social Security has a complex system of determining benefit lev-
els for the millions of Americans who currently receive them, and
for all who will receive them in the future. Over time, this benefit
structure has evolved, with Congress mandating changes when
deemed necessary. Given the focus of Congress on the paring back
of spending, and the hostile environment toward expanding entitle-
ment programs, most proposals for benefit improvements have
made little progress.

(A) TAXATION OF BENEFITS

On September 27, 1994, 300 Republican congressional candidates
presented a “Contract with America” that listed 10 proposals they
would pursue if elected. One of the proposals was the Senior Citi-
zens Equity Act which included a measure that would roll back the
85 percent tax on Social Security benefits for recipients with higher
incomes.

In 1993, as part of the budget reconciliation process, a provision
raised the tax from 50 percent to 85 percent, effective January 1,
1994. The tax revenues under this provision were expected to raise
$25 billion over 5 years. The revenues were specified to be trans-
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ferred to the Medicare Hospital Insurance Trust Fund. During ac-
tion on the budget resolution in May 1996, Senator Gramm offered
a Sense of the Senate amendment that the increase should be re-
pealed. His amendment was successfully passed but had no prac-
tical impact. In addition, the budget package was vetoed by Presi-
dent Clinton, nullifying any action in the Senate on the issue.
Pressure to repeal or mitigate the effects of the taxation of Social
Security benefits has continued. In the 107th Congress, 12 bills
were introduced to liberalize the taxation provision. Seven bills
(H.R. 122, H.R. 192, H.R. 1018, H.R. 2548, H.R. 4789, H.R. 5568,
and S. 237) would have repealed the provision enacted in 1993 sub-
Jecting up to 85 percent of Social Security benefits to income taxes,
returning the maximum amount that can be subject to taxation to
50 percent of benefits. One bill, H.R. 2106, would have raised the
thresholds at which 85 percent of Social Security benefits are sub-
Ject to income tax from $34,000 to $80,000 for individuals and from
$44,000 to $100,000 for married couples filing jointly. Three bills
(H.R. 1532, H.R. 4790, and S. 181) would also have repealed the
1983 provision, and thus restore the original tax-free status of So-
cial Security benefits. One bill, H.R. 209, would have excluded tax-
- exempt interest income from the computation of how much of the
Social Security benefit is taxable. None of these bills was legisla-
tively active.

(B) SOCIAL SECURITY EARNINGS TEST

The earnings test is a provision in the law that reduces the So-
cial Security benefits of recipients below the full retirement age
who earn income from work above specified amounts (these “ex-
empt” amounts are adjusted each year to rise in proportion to aver-
age wages in the economy). The earnings test is among the least
popular features of the Social Security program. Consequently, pro-
posals to liberalize or eliminate the earnings test are perennial.

During the 106th Congress, the Senior Citizens’ Freedom  to
Work Act (P.L. 106-182, signed April 7, 2000) was enacted elimi-
nating the earnings test for persons at the full retirement age
through age 69 (the earnings test did not apply to persons age 70
and older). Under the new law, recipients are no longer subject to
a Social Security benefit reduction due to post-retirement earnings
beginning with the month in which they reach the full retirement
age. (Under the old law, Social Security benefits for recipients ages
65—69 would have been reduced $1.for every $3 of earnings above
$30,720 in 2003.) During the year in which a person attains the
full retirement age, the earnings test applicable to persons ages
65-69 under the old law ($30,720 in 2003) still applies for months
preceding the attainment of the full retirement age. )

P.L. 106-182 does not affect persons below the full retirement
age. In 2003, recipients below the full retirement age may earn up
to $11,520 with no reduction in benefits. If they earn more than
$11,520, their benefits are reduced $1 for every $2 of earnings
above that amount. This benefit reduction is widely viewed as a
disincentive to continued work efforts by workers who retire before
the full retirement age and who wish to remain in the work force.
Opponents maintain that it discriminates against the skilled, and
therefore, more highly paid, worker and that it can hurt elderly in-
dividuals who need to work to supplement meager Social Security
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benefits. They argue that although the test reduces Federal budget
outlays, it also denies to the Nation valuable potential contribu-
tions of experienced workers. Some point out that no such limit ex-
ists when the additional income is from pensions, interest, divi-
dends, or capital gains, and that it is unfair to single out those who
wish to continue working. Finally, some object because it is very
complex and costly to administer.

Defenders of the earnings test say it reasonably executes the
purpose of the Social Security program. Because the system is a
form of social insurance that protects workers from loss of income
due to the retirement, death, or disability of the worker, they con-
sider it appropriate to withhold benefits from workers who show by
their substantial earnings that they have not in fact “retired.” They
also argue that eliminating the test would increase poverty as most
everyone would take early retirement.

In the 107th Congress, two bills (H.R. 1731 and H.R. 3497)
would have repealed the earnings test for workers who attained
age 62 and over. Neither bill was legislatively active.

(C) THE SOCIAL SECURITY “NOTCH”

The Social Security “notch” refers to the difference in monthly
Social Security benefits between some of those born before 1916
and those born in the 5- to 10-year period thereafter. The con-
troversy surrounding the Social Security “notch” stems from a se-
ries of legislative changes made in the Social Security benefit for-
mula, beginning in 1972. That year, Congress first mandated auto-
matic annual indexing of both the formula to compute initial bene-
fits at retirement, and of benefit amounts after retirement, known
as cost-of-living adjustments (or COLAs). The intent was to elimi-
nate the need for ad hoc benefit increases and to adjust benefit lev-
els in relation to changes in the cost of living. However, the method
of indexing the formula was flawed in that initial benefit levels
were being indexed twice, for increases in both prices and wages.
Consequently, initial benefit levels were rising rapidly in relation
to the pre-retirement earnings of recipients.

Prior to the effective date of the 1972 amendments, Social Secu-
rity replaced 38 percent of pre-retirement earnings for an average
worker retiring at age 65. The error in the 1972 amendments, how-
ever, caused an escalation of the replacement rate to 55 percent for
that same worker. Without a change in the law, by the turn of the
century, benefits would have exceeded a recipient’s pre-retirement
earnings. Financing this increase rather than correcting the over
indexing of benefits would have entailed doubling the Social Secu-
rity tax rate. Concern over the program’s solvency provided a major
impetus for the 1977 Social Security amendments, which substan-
tially changed the benefit computation for those born after 1916. To
remedy the problem, Congress chose to partially scale back the in-
crease in relative benefits for those born from 1917 to 1921 and to
finance the remaining benefit increase with a series of scheduled
tax increases. Future benefits for the average worker under the
new formula were set at 42 percent of pre-retirement earnings.

The intent of the 1977 legislation was to create a relatively
smooth transition between those retiring under the old method and
those retiring under the new method. Unfortunately, high inflation
in the late 1970’s and early 1980’s caused an exaggerated dif-
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ference between the benefit levels of many of those born prior to
1917 and those born later. The difference has been perceived as a
benefit reduction by those affected. Those born from 1917 to 1921,
the so-called notch babies, have been the most vocal supporters of
a “correction,” yet these recipients fare as well as those }i))om later.

The Senate adopted an amendment to set up a Notch Study
Commission. In a subsequent conference with the House, an agree-
ment was reached to establish a 12-member bipartisan commission
with the President and the leadership of the Senate and the House
each appointing 4 members. The measure was signed into law
when the President signed H.R. 5488 (P.L. 102-393). The Commis-
sion was required to report to Congress by December 31, 1993.
However, in 1993, Congress extended the due date for the final re-
port until December 31, 1994, as part of the Treasury Department
appropriations legislation (P.L. 103-123).

The Commission met seven times, including three public hear:
ings, between April and December 1994. In late December 1994,
the Notch Commission reported that “benefits paid to those in the
“notch” years are equitable and no remedial legislation is in order.”
The Commission’s report notes that “when displayed on a vertical
bar graph, those benefit levels form a kind of v-shaped notch, drop-
ping sharply from 1917 to 1921, and then rising again . . . To the
extent that disparities in benefit levels exist, they exist not because
those born in the Notch years received less than their due; they
exist because those born before the notch babies receive substan-
tially inflated benefits.” '

Despite the Commission’s findings, a number of notch bills have
been introduced in Congress over the years. In the 107th Congress,
five bills were introduced that would have provided additional cash
benefits to workers born in the notch years (and their dependents
and survivors). However, there was no legislative action on these
measures.

(D) BENEFIT EXPANSIONS FOR WOMEN

The Social Security program provides benefits to retired and dis-
abled workers, to their dependents, and to the survivors of de-
ceased workers. In 2002, there were 46 million Social Security re-
cipients (not including new awards). Of those, 57 percent were
women, compared to 43 percent men. Benefit amounts varied by
gender as well. The average benefit was $983 for men and $740 for
women. For spouses of retired workers, the average benefit was
$256 for men and $454 for women. For nondisabled widow(er)s the
average benefit was $663 for men and $863 for women.

Social Security prevents many of the elderly from falling into
poverty. For example, in 2000, 8.5 percent of elderly Social Security
recipients were poor. Without Social Security, 48.1 percent would
have been poor. Poverty rates for elderly Social Security recipients
vary by gender and marital status. In 2000, the poverty rate for
married Social Security recipients was 2.8 percent, compared t013.8
percent for nonmarried men and 16.2 percent for nonmarried
women. For widowed recipients, the rate was 12.3 percent for men
and 15.0 percent for women. For never-married recipients, the rate
was 25.9 percent for men and 19.5 percent for women. For divorced
recipients, the rate was 9.7 percent for men and 18.5 percent for
women. These statistics illustrate the importance of Social Security
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for women in particular. On average, women earn lower benefits.
than men because they earn less and spend more time outside the
labor force. In addition, women are likely to live longer than men,
are less likely to have other sources of retirement income, and are
more likely to be poor.

On March 20, 2002, Representative Shaw introduced H.R. 4069,
the Social Security Benefit Enhancements for Women Act of 2002,
This bill was designed to enhance benefits for certain divorced
spouses and disabled and elderly widow(er)s. Although the benefit
changes in H.R. 4069 were gender neutral, the bill targeted bene-
fits most often paid to women. H.R. 4069 would have eliminated
the requirement that surviving spouses must become disabled
within 7 years of the worker’'s death in order to qualify for
widow(er)s benefits from ages 50-59 (i.e., it would have allowed
disabled surviving spouses to qualify for widow(er)s benefits from
ages 50-59 regardless of when the disability occurred). The bill
would also have allowed a divorced spouse to claim Social Security
benefits on their former spouse’s work record immediately rather
than 2 years after the divorce if their former spouse marries an-
other individual within that 2-year period. Finally, in the case of
a worker who retires and subsequently dies prior to the full retire-
ment age (FRA), H.R. 4069 would have raised the limit on the
widow(er)’s benefit payable on the worker’s record by treating
months following a deceased worker’s death that occur prior to the
FRA as nonpayment months under the earnings test. The cost of
H.R. 4069, approximately $3.3 billion over 10 years, would have
been partially offset by three tax provisions expected to increase
revenue by $694 million over 10 years. On May 14, 2002, the
House passed H.R. 4069 as amended, by a vote of 418-0. The Sen-
ate did not take up the bill before the close of the 107th Congress.

(E) PROGRAM PROTECTIONS

In recent years, Congress has put an emphasis on reducing
waste, fraud, and abuse in the Social Security program. On March
20, 2002, Representative Shaw introduced H.R. 4070, the Social Se-
curity Program Protection Act of 2002. This bipartisan bill would -
have imposed stricter standards on individuals and organizations
that serve as representative payees for Social Security and Supple--
mental Security Income (SSI) recipients; made non-governmental
representative payees liable for “misused” funds and subjected
them to civil monetary penalties; tightened restrictions on attor-
neys who represent Social Security and SSI disability claimants
and limited assessments on attorney fee payments; prohibited fugi-
tive felons from receiving Social Security benefits; and made other
changes designed to reduce program fraud and abuse. According to
the Congressional Budget Office, the House version of H.R. 4070
would have resulted in net savings of $541 million over 10 years.
On June 26, 2002, the House of Representatives passed H.R. 4070,
as amended, by a vote of 425-0. The Senate passed the bill on No-
vember 18, 2002 by unanimous consent. The Senate-passed version
of H.R. 4070 closely resembled the House-passed version, however,
it contained several additional provisions. The Senate version
would have made ineligible for benefits in any trial work period
month individuals who are convicted of fraudulently concealing
work activity during the trial work period for disability and would
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- have made such individuals liable for repayment of those benefits
as well as any other applicable penalties, fines or assessments;
amended the “last day rule” under which an individual is exempt
from the Government Pension Offset (GPO) if he or she worked in
a Social Security-covered position on his or her last day of employ-
ment by requiring an individual to work in a Social Security-cov-
ered position for the last 5 years of employment to be exempt from
the GPO; and, made several technical changes to the Railroad Re-
tirement program. The Social Security Administration estimated
that the Senate-passed version of H.R. 4070 would have had a neg-
ligible effect on the long-range actuarial status of the trust funds.
The House did not take up the Senate-passed version of the bill be-
fore the 107th Congress adjourned sine die. -

(F) FINANCING OF SOCIAL SECURITY TRUST FUNDS

Focus on the long-term solvency of the Social Security trust
funds has limited proposals to increase benéfits or cut payroll
taxes. With the return of Federal budget deficits, concern persists
over the expected future growth in expenditures for entitlement
programs, including Social Security. Recent congressional proposals
to shore up the financing of the Social Security trust funds have.
primarily focused on protecting Social Security surpluses or whole-
sale restructuring of the system. . . .

(1) Use of Projected Feder@l .'Bud_'get Surpluses

While Social Security is by law considered “off budget” for many
key aspects of developing and enforcing budget goals, it is'still a
Federal program and its income and outgo help to-shape the year--
to-year financial condition of the government. As-a result, fiscal
policymakers often focus on “unified” or overall budget figures that
include Social Security. With former President Clinton’s urging
that future budget surpluses be reserved until Social Security’s
problems were resolved, and his various proposals to use a portion
of the projected surpluses (or the interest thereon) to shore up the
system, Social Security’s treatment in the budget became a’ major
policy issue in the 105th Congress. In his State of the Union mes-
sage in 1998 President Clinton had urged setting the ‘entire
amount of future budget surpluses aside for debt reduction.’ Later
in the year, the House Republican leadership ‘attempted to set al-
ternative parameters with passage of-a tax cut bill, H.R. 4579, and
a companion measure, H.R. 4578, that would have created a new
Treasury account to which 90 percent of the next 11 years’ sur--
pluses would have been credited. The underlying principle was that
10 percent of the surpluses be used for tax cuts and the remainder
used for debt reduction until Social Security reform was enacted.
Both bills, however, were opposed by Democratic Members, who ar-
gued for setting all of the budget surpluses aside. The Senate did
not take up either measure before the 105th Congress adjourned.

The idea reemerged, however, in the 106th Congress with sub-
stantial support shown by both parties for setting aside a portion
of the budget surpluses equal to the Social Security and, in some
instances, Medicare Hospital Insurance (HI) trust fund surpluses.
Budget resolutions for both FY2000 and FY2001 incorporated
budget totals setting aside an amount equal to the Social Security
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surpluses for those years, as well as reserving funds for Medicare
reform. By setting them aside, they in effect dedicated these
amounts to debt reduction. The 106th Congress went on to consider
other so-called “lock box” measures, intended to create additional
procedural obstacles for bills that would have caused the budget
surpluses to fall below a level equal to the Social Security (and in
some cases Medicare) surpluses if not used for Social Security or
Medicare reform. Among them were measures to create new points
of order that could be lodged against bills that would cause budget
surpluses to be less than Social Security and Medicare HI sur-
pluses, to require new limits on Federal debt that would decline by
the amount of annual Social Security surpluses, and to amend the
Constitution to require a balanced Federal budget without counting
Social Security. While the House approved three specific “lock box”
bills consisting primarily of procedural points of order (H.R. 3859,
H.R. 5173, and H.R. 5203), the Senate could not reach a consensus
on them and none was ultimately passed.

In the 107th Congress, nine bills (H.R. 2, H.R. 120, H.R. 373,
H.R. 560, HR. 816, H.R. 1065, HR. 1204, H.R. 1207, and S. 21)
were introduced that attempted to alter Social Security’s budget
treatment. Some of these measures attempted to keep Social Secu-
rity surpluses from being used to offset increased spending or tax
cuts by establishing points of order against any budget resolution
or legislation that would create or increase an on-budget deficit or
that would cause unified budget surpluses to be smaller than the
surpluses in the Trust Funds. Others attempted to_ preserve all
budget surpluses until legislation is enacted to extend OASDI and
HI solvency by making it out of order in the House or Senate to
consider any budget resolution, legislation or amendment that uses
any part of the on- or off-budget surpluses. Still others attempted
to make Social Security truly off-budget by prohibiting the receipts
and disbursements from the OASDI or HI Trust Funds from being
counted in the budget and requiring official statements from the -
Office of Management and Budget and the Congressional Budget -
Office to use only on-budget numbers. One bill, H.R. 2, saw legisla-
tive action and was passed by the House of Representatives on
February 13, 2001. H.R. 2 again attempted to create points of order
against measures that would cause the budget surpluses to be less
than Social Security and Medicare HI surpluses. In the Senate,
similar Democratic and Republican provisions were offered as
amendments to S. 420, the ﬁankruptcy Reform Act of 2001. One
offered by Senator Conrad would have taken Medicare HI off-budg-
et and enhanced procedural points of order for Social Security. An-
other offered by Senator Sessions contained provisions similar to
H.R. 2. Neither amendment was adopted, having been set aside
due to procedural points of order raised during Senate debate on
March 13, 2001.

(2) Privatization

On May 2, 2001, President George W. Bush signed Executive
Order 13210 establishing the President’s Commission to Strengthen
Social Security. Under the Executive Order, the Commission was
directed to submit recommendations to “modernize and restore fis-
cal soundness to the Social Security system” in accordance with 6
guiding principles: (1) modernization must not change Social Secu-
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rity benefits for retirees or near-retirees; (2) the entire Social Secu-
rity surplus must be dedicated to Social Security only; (3) Social
Security payroll taxes must not be increased; (4) government must
not invest Social Security funds in the stock market; (5) moderniza-
tion must preserve Social Security’s disability and survivors compo-
nents; and (6) modernization must include individually controlled,
voluntary personal retirement accounts, which will augment the
Social Security safety net. On December 21, 2001, the Commission
issued a final report that included three alternative plans for re-
forming Social Security. Under all three plans, workers could
choose to invest in personal retirement accounts and their tradi-
tional Social Security benefit would be reduced upon retirement(the
amount of the offset would vary under the three plans). The first
plan would make no other changes to the program. The second
plan would slow the growth of Social Security through one major
provision that would index initial benefits to prices (rather than
wages). The third plan would slow future program growth through
a variety of measures. To mitigate the effects of benefit reductions,
the latter two plans would guarantee a minimum benefit and en-
hance benefits f%r widow(er)s.

Under Plans One and Two, a portion of existing payroll tax con-
tributions would be used to fund the accounts (a “carve-out” fund-
ing approach). Under Plan Three, workers could make additional
payroll tax contributions to fund their accounts (an “add-on” fund-
ing approach) and receive matching contributions “carved out” of
existing payroll taxes. These additional contributions would be sub-
sidized for lower-wage workers.

According to the Commission’s report, Plan One would not re-
store solvency to the Social Security system. Plans Two and Three
were reported to restore solvency on average over the next 75
years, but cash-flow deficits would occur at points during the pro-
Jection period, requiring the use of general revenues to close the
system’s financing gap.

Representative Matsui introduced three bills (H.R. 4022, H.R.
4023, and H.R. 4024) that would have enacted into law the three
reform plans put forth by the President’s Commission to Strength-
en Social Security. Six other bills introduced in the 107th Congress
(H.R. 849, H.R. 2771, H.R. 3497, H.R. 3535, H.R. 5734, and S. 5)
would have created voluntary or mandatory personal accounts as
part of Social Security reform. However, none of these measures
was legislatively active.

B. SOCIAL SECURITY DISABILITY INSURANCE

1. BACKGROUND

Generally, the goal of disability insurance is to replace a portion
of a worker’s income should illness or disability prevent him or her
from working. Individuals may receive disability benefits from ei-
ther Federal or state governments, or from private insurers. The
Social Security Disability Insurance (SSDI) program was enacted
in 1956 and provides benefits to insured disabled workers under
the full retirement age (and to their spouses, surviving disabled
spouses, and children) in amounts related to the disabled worker’s
previous earnings in covered employment. Individuals receiving
Disability Insurance benefits have their benefits converted to Re-
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tirement Insurance benefits when they reach the full retirement
age.

In recent years, Congress has raised concern over SSA’s adminis-
tration of SSDI, the largest national disability program. In par-
ticular, there was concern over the backlog of cases in the disability
determination process. However, no bills were introduced in the
107th Congress to address the backlog of disability cases.

2. ISSUES AND LEGISLATIVE RESPONSE
(A) DISABILITY DETERMINATION PROCESS

In 1994, SSA began to respond to congressional concern over
problems in the administration of its disability determination sys-
tem. The problems were first identified at hearings in 1990. Con-
gressional investigations found growing backlogs, delays, and mis-
takes. The issues raised in those investigations continued to wors-
en thereafter largely because SSA lacked adequate resources to
process its workload.

Acknowledging that the problem must be addressed with or with-
out additional staff, SSA set up a “Disability Process Reengineering
Project” in 1993. A series of committees were established to review
the entire process, beginning with the initial claim and continuing
through the disability allowance or the final administrative appeal.
Tfl}g SeIffort targeted the SSDI program and the disability component
0 .

The project began in October 1993 when a special team of 18
Federal and State Disability Determination Services (DDS) employ-
ees was assembled at SSA headquarters in Baltimore, MD. The
SSA effort did not attempt to change the statutory definition of dis-
ability, or affect in any way the amount of disability benefits for
which individuals are eligible, or to make it more difficult for indi-
viduals to file for and receive benefits. Rather, SSA planned to re-
engineer the process in a way that makes it easier for individuals
to file for and, if eligible, to receive disability benefits promptly and
efficiently, and that minimizes the need for multiple appeals.

In September 1994, SSA released a report describing the new
process. As proposed, the new process would offer claimants a
range of options for filing a claim, and claimants who are able to
do so would play a more active role in developing their claims. In
addition, claimants would have the opportunity to have a personal
interview with decisionmakers at each level of the process. The re-
designed process would include two basic steps, instead of a four-
level process. The success of the new process would depend on
SSA’s ability to implement the simplified decision method and pro-
vide consistent direction and training to all adjudicators. Also, its
success would depend on better collection of medical evidence, and
the development of an automated claims processing system.

Between 1994 and 1997, SSA tested many of the 83 initiatives
included in the original redesign plan. Over the last 7 years, SSA
has spent more than $39 million to test and implement various ini-
tiatives designed to improve the timeliness, accuracy, and consist-
ency of its disability decisions and to make the process more effi-
cient and understandable for claimants. In February 1997, the
Agency reassessed its plan and decided to focus on a smaller num-
ber of initiatives. On October 1, 1999, SSA began testing a “proto-
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type plan,” which combines several initiatives tested by the Agency
over the last few years, in 10 States: Alabama, Alaska, Colorado,
Louisiana, Michigan, Missouri, New Hampshire, Pennsylvania, and
parts of California and New York. According to GAO, those state
DDSs operating under the prototype awarded a higher percentage
of claims at the initial decision level, while the overall accuracy of
their decisions remained comparable to those made under the tra-
ditional process. Furthermore, because the prototype eliminated
the reconsideration step, appeals reached a hearing office about 70
days faster than under the traditional process. However, SSA indi-
cated that more denied claimants would appeal to administrative
law judges (ALJs) under the prototype than under the traditional
process, resulting in longer waiting times for other claimants, in-
creased workloads for hearings offices, higher backlogs in the hear-
ings offices, higher administrative costs, more awards from the
ALJs and higher benefit costs under the prototype. As a result,
SSA decided in December 2001 to not extend the prototype to other
states.!

The Disability Claim Manager initiative attempted to make the
initial part of the claims process easier for claimants by creating
a new position to explain the disability process and program re-
quirements and serve as the claimant’s main point of contact on
their claims. The initiative was completed in June 2001. According
to GAOQ, the results of the pilot test were mixed; claims were proc-
essed faster and customer and employee satisfaction improved, but
administrative costs were substantially higher. SSA concluded that
the overall improvements were not worth additional implementa-
tion of the initiative.2

In addition, SSA implemented a third initiative, a Hearings Proc-
ess Improvement Plan, nationwide in 2000, with the goal of reduc-
ing the time it takes to process a typical case from request for
hearing through final hearing disposition to 180 days or less. How-
ever, according to GAO, this initiative has actually slowed the proc-
essing time in hearings offices from 318 days to 336 days, leading
to increased backlogs.3 SSA is studying the situation to determine
what changes are needed.

A fourth SSA initiative, the Appeals Council Process Improve-
ment initiative, sought to alter the processes for handling appeals
of claims denied by the state DDSs. Under current law, if the DDS
denies a claim, the claimant can request a hearing before an ALJ.
If the claim is denied at the ALJ level, the claimant can make a
final appeal to an Appeals Council. This initiative was imple-
mented in FY2000 and, according to GAO, has reduced the time re-
quired to process a case in the Appeals Council by 11 days and sub-
sequently reduced the backlog of cases.4

A fifth SSA initiative, the Quality Assurance initiative, sought to
improve the process that SSA uses to ensure accuracy in its dis-
ability decisions. This process would evaluate accuracy throughout
the disability determination process. However, because of disagree-

GAO, “Disaelzgointing Results from SSA’s Efforts to Improve the Disability Claims Process
Waﬁacxllt Immediate Attention,” February 2002.

2Ihid.

3Tbid.

41bid.
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ments on how to achieve this goal, this initiative has been put on
hold.?

At a September 25, 2003 Ways and Means hearing before the
Subcommittee on Social Security, the Commissioner of Social Secu-
rity laid out her plans to improve the disability determination proc-
ess. Among the proposed changes are implementing an electronic
disability folder system and changing the number and types of re-
views/appeals. In addition, the SSA requested additional funding
for FY2004 to help eliminate the backlog of cases within 5 years.

According to the Commissioner’s testimony, the Accelerated Elec-
tronic Disability System (AeDIB), an electronic disability claims
system, is a prerequisite for all of SSA’s plans for other long-term
changes in the process. When fully implemented, this system would
allow Social Security field offices, state DDS offices, hearings of-
fices, and others to access and manage all aspects of a claimant’s
file electronically. The agency plans to roll out AeDIB nationwide
over an 18-month period beginning January 2004.

The proposed new disability determination process would be com-
prised of seven steps, compared to the six steps of the current proc-
ess. The biggest change in the process would be to provide a “quick
decision” granting benefits to certain “obviously disabled” claimants
before their cases reach the state DDS. Somre examples of cases
that would be approved at this level would be those with end-stage
renal disease, aggressive cancers, and ALS (Lou Gehrig’s Disease).
This review of cases would occur in a Regional Expert Review Unit
before a case would even reach the state DDS. In addition to speed-
ing the delivery of benefits to these categories of claimants, this
new step would reduce the number of cases that would reach the
DDS, allowing them to focus their attention on the more com-
plicated and time-consuming cases. The other changes would elimi-
nate reconsideration at the DDS level and replace it with an inde-
pendent review by a Federal Reviewing Official, and eliminate the
Appegls Council review and replace it with an Oversight Panel re-
view.

51bid.

6 For more information about the SSA’s proposed changes to the disability determination proc-
ess, see the Sept. 25, 2003 testimony of the Commissioner of Social Security before the House
Committee on Ways and Means Social Security Subcommittee at [http:/
waysandmeans.house.gov/hearing.asp?formmode=view&id=761].



CHAPTER 2

EMPLOYEE PENSIONS

BACKGROUND

- Many workers participate in retirement plans other than Social
Security. In 2002, 49 percent of all workers in the United States
between the ages of 21 and 64 participated in an employer-spon-
sored retirement plan. Forty-four percent of all wage and salary
workers in the private sector and 75.4 percent of employees in the
public sector participated in an employer-sponsored retirement
plan in 2002.! Because employer-sponsored pension plans play a
significant role in providing a secure source of income for retired
Americans, Congress has over the years passed many laws in-
tended to expand access to these plans and strengthen their financ-
ing.

The Economic Growth and Tax Relief Reconciliation Act
(EGTRRA) of 2001 (P.L. 107-16) increased the maximum annual
contribution to employer-sponsored retirement §401(k) plans, to
§403(b) annuity plans of nonprofit employers, and §457 deferred
compensation plans sponsored by state and local governments.
Other measures in this law are intended to encourage employers
to offer pensions, and to increase participation by eligible employ-
ees. The law raised limits on benefits under traditional defined
benefit plans, improved asset portability between jobs, strength-
ened legal protections for plan participants, and reduced regulatory
burdens on plan sponsors. Due to budgetary constraints, provisions
of the law that reduce Federal tax revenue are scheduled to sunset
after 10 years.

A. PRIVATE PENSIONS

1. BACKGROUND

Income from employer-sponsored retirement plans is the third
most common and the third-largest source of income among Ameri-
cans age 65 and older. In 2001, 91 percent of people 65 and older
received income from Social Security, 58 percent received income
from assets that they owned, and 40 percent received income from
an employer-sponsored retirement plan. Also in 2001, Social Secu-
rity provided 39 percent of total income received by the elderly,
earnings provided 24 percent of their income, and pensions pro-
vided 18 percent of total income among the elderly.2

1CRS analysis of the March 2003 Current Population Survey.
2Social Security Administration, Office of Policy, Income of the Aged Chartbook, 2001, April
2003.

(21



22

Over the past 25 years, there has been a shift in the distribution
of retirement plans and of plan participants from defined benefit
plans to defined contribution plans. According to the U.S. Depart-
ment of Labor, only 22 percent of full-time workers in the private -
sector participated in defined benefit pension plans in 2000, while
42 percent participated in defined contribution plans.? In a defined
benefit or “DB” plan, the retirement benefit is usually paid as a
lifelong annuity based on the employee’s length of service and aver-
age salary in the years immediately preceding retirement. In the
private sector, DB plans usually are funded entirely by the em-
ployer. The employer’s contributions and their investment earnings
are held in a trust fund that is protected from the claims of credi-
tors in the event that the employer becomes insolvent. In the public
sector, defined benefit plans are typically funded by contributions
from both the employer and the participating employees. A defined
contribution or “DC” plan is much like a savings account main-
tained by the employer on behalf of each participating employee. -
The employer contributes a specific dollar amount or percentage of
pay, which is invested in stocks, bonds, or other assets. The em-
ployee usually contributes to the plan, too. In a defined contribu-
tion plan, it is the employee who bears the investment risk. At re-
tirement, the balance in the account is the sum of all contributions
plus interest, dividends, and capital gains—or losses. The account
balance is usually distributed as a single lump sum. Many large
employers recently have converted their traditional DB pensions to
hybrid plans that have characteristics of both DB and DC plans,
the most popular of which has been the cash balance plan. In a
cash balance plan, the accrued benefit is defined in terms of an ac-
count balance. The employer makes contributions to the plan and
pays interest on the accumulated balance. However, these account
balances are merely bookkeeping devices. They are not individual
accounts owned by the participants. Legally, therefore, a cash bal-
ance plan is a defined benefit plan.

Private pensions are provided voluntarily by employers. Federal
law has long required, however, that in exchange for favorable tax
treatment, employer-sponsored retirement plans must benefit a
broad class of workers without discriminating in favor of highly
paid employees. Pension trusts receive favorable tax treatment in
three ways: (1) Employers can deduct their current contributions to
the plan from their taxable income; (2) income earned by the trust
fund is tax-exempt; and (3) employer contributions and trust earn-
ings are not taxable to the employee until received as a benefit.
The major tax advantages, however, are the tax-free accumulation
of trust interest and the likelihood that income will be subject to
a lower marginal tax rate in retirement. The preferential tax treat-
ment of retirement plans provides a strong financial incentive for
employers to establish such plans. The Employee Retirement In-
come Security Act (ERISA) of 1974, (P. L. 93—406), established min-
imum eligibility standards for pension plans to ensure a broad dis-
tribution of benefits among employees and to limit the use of pen-
sion plans as tax shelters for company owners and officers. ERISA

3Nine percent participated in both types of plan. National Compensation Survey, U.S. Depart-
ment of Labor.
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also established pension funding standards, defined rules for ad-
ministering pension trusts, and added an employer-financed insur-
ance program to secure the pension benefits of workers whose em-
ployers become financially insolvent.

Title XI of the Tax Reform Act of 1986 (P.L. 99-514) made major
changes in pension and deferred compensation plans in four gen-
eral areas. The Act:

(1) limited an employer’s ability to “integrate” pension bene-
fits with Social Security to reduce the benefits of lower-paid
workers;

(2) reformed coverage, vesting, and nondiscrimination rules;

(3) changed the rules governing distribution of benefits; and

(4) modified limits on the maximum amount of benefits and
contributions in tax-qualified plans.

In 1987, Congress strengthened pension plan funding rules and
limited employer contributions to fully funded plans. These rules
were tightened further by the Retirement Protection Act of 1994
(P.L. 103-465), and insurance premiums were increased for under-
funded plans. The increased oversight of pension administration
and funding was revisited in 1996 with the passage of the Small
Business Job Protection Act of 1996 (P.L. 104-188). Legislative and
regulatory actions over the last 20 years had improved the security
of pensions, but the complexity of the new rules was blamed for the
decline in the number of employers that sponsored a plan. More
complex rules resulted in higher administrative costs to the plans,
and failure to comply could result in a plan losing its preferred tax

status. The Small Business Job Protection Act of 1996 was in- -

tended to begin reducing some of the perceived over-regulation of
pension plans. While the number of defined benefit pension plans
has continued to decline in recent years, the number of defined con-
tribution plans has risen steadily. Small businesses, especially, are
more likely to sponsor a defined contribution plan than a defined
benefit plan, and while the percentage of workers in firms with 100
or more employees who participate in a retirement plan fell from
71.0 percent in 1994 to 66.6 percent in 2002, the percentage of
workers in firms with fewer than 100 employees who participate in
a plan rose from 31.5 percent to 35.0 percent during this period.

2. ISSUES AND LEGISLATIVE RESPONSES
(A) COVERAGE

Employers who offer pension plans do not have to cover every
employee. ERISA requires that employees be eligible for the em-
ployer’s retirement plan if they are 21 or older, have worked for the
employer for a year or more, and work 1,000 hours or more during
the year. An employer also may not tailor a plan to benefit only
highly compensated employees. The Tax Reform Act of 1986 in-
creased the proportion of an employer’s work force that must be
covered under an employer-sponsored plan. While Congress and the
IRS have sought to restrict the practice of designing plans to pro-
vide disproportionately large benefits to company owners and offi-
cers, the regulations are complex and difficult to administer. Some
pension fund managers have claimed that this confusion has led to

1
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the tapering off in the growth of pension plan coverage, particu-
larly in smaller companies. The Small Business Job Protection Act
of 1996 was enacted to reduce some of the regulatory obstacles that
small employers face when establishing a retirement plan. Since
1999, salary deferral plans have been exempt from these rules if
the plan adopts a “safe-harbor” design authorized under the law.
In addition, the coverage rules apply only to DB plans. Another im-
portant change was the repeal of the family aggregation rules.
Under prior law, related employees were required to be treated as
a single employee. Congress also addressed another complaint of
pension plan administrators in the Act by changing the definition
of “highly compensated employee” (HCE).

Participating in a pension plan does not ensure that a worker
will receive retirement benefits. To receive retirement benefits, a
worker must “vest” under the company plan. Vesting entails re-
maining with a firm for a requisite number of years and thereby
earning the right to receive a pension. To enable more employees
to vest either partially or fully in a pension plan, the Tax Reform
Act of 1986 required more rapid vesting. Employees must now be
fully vested after 5 years of service if vesting occurs all at once or
after 7 years if vesting is gradual. Employees are always fully vest-
ed in their own contributions to a defined contribution plan, and
they must be fully vested in employer matching contributions to
such plans in no more than 5 years if vesting occurs all at once and
in no more than 7 years if vesting is gradual. Under the EGTRRA
of 2001, vesting schedules have been accelerated. Employees must
be fully vested in employer matching contributions in a maximum
of 3 years under “cliff’ vesting and in no more than 6 years under
gradual vesting.

(1) Access

Workers at large firms are substantially more likely than em-
ployees of small businesses to work for an employer that sponsors
a retirement plan. In 2002, 31.7 percent of -time workers in
businesses with fewer than 25 employees were employed at firms
that sponsored a retirement plan. Among workers in firms with 25
to 99 employees, 56.3 percent were employed at firms that spon--
sored a retirement plan in 2002, compared to 59.0 percent in 1999
and 53.4 percent in 1994. Among employees at businesses with 100
or more workers, 76.8 percent worked. at firms that sponsored a re-
tirement plan in 2002.

Not all employees whose employer sponsors a retirement plan
are eligible to participate. For example, employees under age 21, or
who have been employed for less than 1 year, or who work fewer
than 1,000 hours per year can be excluded. In firms with fewer
than 25 employees, 27.3 percent of full-time employees between the
ages of 25 and 64 participated in a retirement plan in 2002. In
firms with 25 to 99 employees, 47.8 percent of workers participated
in a retirement plan in 2002. Participation in retirement plans
among workers in firms with 100 or more employees was much
higher, at 66.6 percent.

One of the goals of the Small Business Job Protection Act of 1996
was to increase the number of employers who offer defined con-
tribution plans to their employees. This reflects the preference for
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defined contribution plans by small employers because of their low
cost and flexibility. The Act increased access to DC plans by restor-
ing to nonprofit organizations the right to sponsor 401(k) plans,
which had been taken away by The Tax Reform Act of 1986. State
and local government entities are still prohibited from offering
401(k) plans, but they can sponsor plans under L.R.C. section
403(b) and section 457. The SBJPA also authorized a “savings in-
centive match plan for employees” or SIMPLE. This authority re-
placed the salary reduction simplified employee pension (SARSEP)
plans. The SIMPLE plan can be adopted by firms with 100 or fewer
employees that have no other pension plan in place. An employer
offering SIMPLE can choose to use a SIMPLE retirement account
or a 401(k) plan. These plans will not be subject to nondiscrimina-
tion rules for tax-qualified plans. Originally, an employee could
contribute up to $6,000 annually to a SIMPLE plan, indexed yearly
for inflation in $500 increments. The EGTRRA of 2001 increased
this limit to $7,000 in 2002 and by $1,000 annual increments
thereafter until it reaches $10,000 in 2005. The $10,000 dollar limit
will be indexed to inflation in $500 increments. The employer must
meet a matching requirement and vest all contributions at once.

(2) Benefit Distribution and Deferrals

Vested workers who leave an employer before retirement age
generally have the right to receive deferred benefits from the plan
when they reach retirement age. Benefits that can be paid only at:
retirement are not “portable” because the departing worker may
not transfer the benefits to his or her next plan or to a savings ac-
count. Many pension plans, however, allow a departing worker to
take a lump-sum cash distribution of his or her accrued benefits.
Employers may make distributions without the consent of the em-
ployee on amounts of $5,000 or less. The participant’s written' con-
sent is required for such distributions if the value of the distribu-
tion exceeds this amount. Some workers that receive lump-sum dis--
tributions spend them rather-than save them. Thus, distributions -
could reduce future retirement income.

Formerly, the primary incentive to save lump-sum distributions :
was to continue the deferral of income taxes until retirement. Con--
gress has tried to encourage departing workers to save their dis-. -
tributions by deferring taxes if the amount is rolled into an .indi-
vidual retirement account (IRA) within 60 days. The EGTRRA of
2001 allows a plan sponsor to disregard benefits attributable to
rollover contributions for purposes of determining whether a lump-
sum distribution will be greater than $5,000. In the case of invol-
untary distributions of $1,000 or more, the law makes direct roll-
over to an IRA the required method of distribution. unless the par-
ticipant directs otherwise.

(B) TAX EQUITY

Private pensions are encouraged through tax deductions and:de-
ferrals. In return, Congress regulates private plans to prevent
them from being used to provide benefits solely to highly paid em-
ployees. Efforts to prevent the discriminatory provision of benefits
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have focused on tests that reveal the proportion of total benefits or
contributions that accrue to highly compensated employees.

(1) Limitations on Tax-Favored Voluntary Savings

The Tax Reform Act of 1986 tightened the limits on voluntary
tax-favored savings plans by repealing the deductibility of contribu-
tions to an IRA for participants in pension plans with adjusted
gross incomes (AGIs) in excess of $35,000 (individuals) or $50,000
(joint), with a phased-out reduction in the amount deductible for
those with AGIs above $25,000 or $40,000, respectively. These lim-
its were relaxed somewhat by the Taxpayer Relief Act of 1997 (P.L.
105-34). The $35,000 limit will rise gradually, reaching $60,000 in
2005. The $50,000 limit will reach $100,000 in 2007. The Small
Business Job Protection Act included a major expansion of IRAs.
The Act allows a non-working spouse of an employed person to con-
tribute up to the $2,000 annual limit on IRA contributions. Prior
law applied a combined limit of $2,250 to the annual contribution
of a worker and non-working spouse. The Roth IRA, which was au-
thorized by The Taxpayer Relief Act of 1997, allows individuals to
save after-tax income and make tax-free withdrawals if certain con-
ditions are met. Roth IRAs are allowed for taxpayers with AGI no
greater than $110,000 ($160,000 for joint filers). The EGTRRA of
2001 increased the allowable contribution to an IRA—either tradi-
tional or Roth—to $3,000 in 2002, 2003, and 2004; to $4,000 in
2005, 2006, and 2007; and to $5,000 in 2008, after which it will be
indexed to inflation. For individuals age 50 and older, the max-
imum allowable contribution to an IRA will increase by an addi-
;it(%nal $500 in 2002 through 2005 and by $1,000 in each year there-

er.

EGTRRA increased the limit on annual elective deferrals under
Section 401(k) plans, Section 403(b) annuities, and salary-reduction
Simplified Employee Pensions (SEPs) from $10,500 in 2001 to
$11,000 in 2002 and by $1,000 each year thereafter until it reaches
$15,000 in 2006. In years after 2006, the annual limit on salary de-
ferrals will be indexed to inflation in $500 increments. Beginning
in 2006, a Section 401(k) plan or a Section 403(b) annuity will be
permitted to allow participants to elect to have all or a portion of
their elective deferrals under the plan treated as after-tax contribu-
tions, called “designated Roth contributions.” These contributions
will be included in current income, but qualified distributions from
designated Roth contributions will not be included in the partici-
pant’s gross income. Such contributions will otherwise generally be
treated the same as elective deferrals for purposes of the qualified
plan rules.

The maximum deferral under a Section 457 plan for employees
of state and local governments was $8,500 in 2001. EGTRRA raised
this limit to $11,000 in 2002, $12,000 in 2003, $13,000 in 2004,
$14,000 in 2005, and $15,000 in 2006. The limit will be indexed in
$500 increments thereafter. For the 3 years immediately preceding
retirement, the limit on deferrals under a Section 457 plan will be
twice the otherwise applicable dollar limit. The law also repealed
the rules coordinating the dollar limit on Section 457 plans with
contributions under other types of plans.
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Also as a result of the EGTRRA of 2001, the maximum annual
benefit payable by a tax-qualified defined benefit pension was in-
creased from $140,000 to $160,000 beginning in 2002. Thereafter,
it is indexed to inflation in $5,000 increments. The annual limit on
benefits is reduced if benefits begin before age 62 and increases if
benefits begin after age 65. The limit on compensation that may be
taken into account under a plan was increased from $170,000 in-
2001 to $200,000 in 2002. It is indexed in $5,000 increments. The
limit on annual additions to defined contribution plans—comprising
the sum of employer and employee contributions—was increased
from $35,000 in 2001 to $40,000 in 2002, and it is indexed in
$1,000 increments. '

EGTRRA permits individuals who are age 50 or older to make
additional contributions to a retirement plan authorized under sec-
tion 401(k), 403(b), or 457 of the tax code. The maximum permitted
additional contribution is $2,000 in 2003, $3,000 in 2004, $4,000 in
2005, and $5,000 in 2006. This amount will be indexed to inflation
in years after 2006. Catch-up contributions to a Section 401(k) plan
or similar plan will not be subject to any other. contribution limits
and will not be taken into account in applying other contribution
limits; however, they will be subject to the nondiscrimination rules. -

(C) PENSION FUNDING -

The contributions that plan sponsors set aside in pension trusts. -
are invested to build sufficient assets to pay benefits to workers
throughout their retirement. The Federal Government, through the -
Employee Retirement Income Security Act of 1974 (ERISA), regu-
lates the level of funding and the management and investment of
pension: trusts. Under ERISA, defined-benefit plans must either -
have assets adequate to meet benefit obligations -earned to-date
under the plan or must make additional annual contributions to
reach full funding in the future. ERISA also requires pension plans ..
to diversify their assets. Plans are prohibited from buying, selling,
exchanging, or leasing property with a “party-in-interest,” (e.g., a
company officer), and they are prohibited from using the assets or .
income of the trust for any purpose other than the payment of ben--
efits or reasonable administrative costs. -

Before ERISA, participants in underfunded pension plans lost
some or all of their benefits when employers went -out of business.
To correct this problem, ERISA established a program of pension:
insurance to guarantee the vested benefits of participants in single-
employer defined-benefit plans. This program guaranteed benefits
up to $44,386 in 2004 (adjusted annually). The single-employer pro-
gram is funded through annual premiums paid by employers to the
Pension Benefit Guaranty Corporation (PBGC)—a Federal agency
established in 1974 by title IV of ERISA to protect the retirement
income of participants and beneficiaries covered by private sector,
defined-benefit pension plans. The current (2004) premium is $19
per participant per year. When an employer terminates an under-
funded plan, the employer is liable to the PBGC for up to 30 per-
cent of the employer’s net worth. A similar. termination insurance
program was enacted in 1980 for multi-employer defined-benefit
plans, using a lower annual premium, but guaranteeing only a por-
tion of the participant’s benefits.



28

Over time, concern grew that the single-employer termination in-
surance program was inadequately funded. A major cause of the
PBGC'’s problem was the ease with which economically viable com-
panies could terminate underfunded plans and unload their pen-
sion liabilities on the termination insurance program. Employers
unable to make required contributions to the pension plan re-
quested funding waivers from the IRS, permitting them to withhold
their contributions, and thus increase their unfunded liabilities. As
the underfunding grew, companies terminated plans and trans-
ferred the liability to the PBGC. The PBGC was helpless to prevent
the termination and was also limited in the amount of assets that
it could collect from the company to 30 percent of the company’s
net worth. The PBGC was unable to collect much from the finan-
cially troubled companies because they were likely to have little or
no net worth.

The OBRA of 1987 established a “full funding limit” for tax-
qualified defined benefit plans equal to 150 percent of the plan’s ac-
crued liability. EGTRRA raised this limit to 165 percent of current
liability for plan years beginning in 2002 and to 170 percent for
plan years beginning in 2003. The current-liability full-funding
limit was repealed for plan years beginning in 2004 and thereafter.
A special rule allowing a deduction for unfunded current liability
generally has been extended to all defined benefit pension plans
covered by the Pension Benefit Guaranty Corporation (PBGC). In
determining the amount of pension contributions that are not de-
ductible, an employer is permitted to disregard contributions to a
defined benefit plan except to the extent that they exceed the ac-
crued-liability full-funding limit. If an employer so elects, contribu-
tions in excess of the current-liability full-funding limit are not
subject to the excise tax on nondeductible contributions.

Because pension benefits under multi-employer plans are gen-
erally based on factors other than compensation—such as a flat
benefit per month of service—the limits on benefits provided for
under §415 of the tax code can result in significant benefit reduc-
tions for workers who are covered by these plans and whose com-
pensation varies from year to year. The EGTRRA of 2001 elimi-
nates the cap on benefits (equal to 100 percent of compensation) for
multi-employer plans and provides that multi-employer plans are
not to be aggregated with single employer plans for purposes of ap-
plying the 100 percent-of-compensation cap to those plans. The law
also clarifies the method of determining the tax year to which an
employer contribution to a multi-employer plan is attributable.

(D) ISSUES FOR THE 108TH CONGRESS

About half of all workers in the United States participate in an
employer-sponsored retirement plans, a rate that has not changed
much since 1980. Workers in small firms are only about half as
likely as those in firms with 100 or more workers to have access
to an employer-sponsored retirement plan. Another trend in pen-
sion coverage has been the shift away from traditional defined ben-
efit plans toward retirement savings arrangements, in which the
employee bears much of the responsibility for choosing to partici-
pate, how much to contribute to the plan, and how to invest those
contributions. Defined benefit plans have changed, too, as about
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one-fourth of all participants in these plans are now covered under
“cash balance” arrangements in which the accrued benefit is de-
fined in terms of an account balance rather than as an annuity.
Conversions of traditional defined benefit plans to cash balance
plans have been controversial because they can cause some older
workers to experience significant decreases in the rate at which fu-
ture benefits will be earned. The legal status of cash balance plans
is uncertain as Federal courts have not agreed on whether the de-
sign of these plans complies with ERISA and the Age Discrimina-
tion in Employment Act. So far, Congress has not amended these
statutes to clarify how they apply to cash balance plans.

The financial status of the Pension Benefit Guaranty Corporation
once again became a serious concern in 2003. As the result of three
consecutive years of declines in the major stock market indices and
a prolonged period of low interest rates, the value of pension plan
assets fell as the present value of the plans’ liabilities increased.
(The value of a defined benefit plan’s obligations moves in the op-
posite direction in which interest rates move.) The Federal pension
agency covers about 33,000 pension plans for a total of 44 million
workers. The number of plans is down from more than 100,000 in
the mid-1980’s. As of August 2003, the amount owed by the Pen-
sion Benefit Guaranty Corporation to participants in plans it had
taken over exceeded the PBGC’s assets by $8.8 billion: The Director
of the PBGC told the Senate Special Aging Committee on October
14, 2003 that the PBGC “has sufficient assets on hand to pay bene-
fits for a number of years in the future,” but that “there are serious
structural issues that require fundamental reform to the defined
benefit system now.” The PBGC Director said that several reforms
might reduce the risks to the program’s long term financial viabil-
ity. These include replacing the 30-year Treasury bond interest
rate—which is used to calculate pension plan liabilities—with an
interest rate based on investment-grade long-term corporate bonds.
Changes in pension funding rules could set stronger funding tar-
gets, foster more consistent contributions, mitigate volatility, and .
increase flexibility for companies to fund up their plans in good
economic times, according to PBGC officials.

B. STATE AND LOCAL PUBLIC EMPLOYEE PENSION PLANS

1. BACKGROUND

Ninety-eight percent of full-time employees of state and local gov-
ernments participated in an employer-sponsored retirement plan in
1998, according to the U.S. Department of Labor. Defined benefit
plans are much more common in the public sector than in the pri-
vate sector, covering 90 percent of full-time state and local govern-
ment employees. State and local governments are not subject to the
requirements of ERISA, being governed instead by the laws passed
by state legislatures. Although some public plans are not ade-
quately funded, most state plans and local plans have substantial
assets to back up their benefit obligations. At the same time, state
and local governments face other fiscal demands and sometimes
seek relief by reducing or deferring contributions to their pension
plans in order to free up cash for other purposes.
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State and local pension plans intentionally were left outside the
scope of Federal regulation under ERISA in 1974, even though
there was concern at the time about large unfunded liabilities and
the need for greater protection for participants. Although unions
representing state and municipal employees have supported the ap-
plication of ERISA-like standards to these plans, state and local of-
ficials thus far have successfully counteracted these efforts, arguing
that the extension of such standards would be unwarranted and
unconstitutional interference with the right of state and local gov-
ernments to set the terms and conditions of employment for their
workers. In the Taxpayer Relief Act of 1997 (P.L. 105-34), Congress
permanently exempted public plans from Federal tax code rules re-
garding nondiscrimination among participants and minimum par-
ticipation standards.

C. FEDERAL CIVILIAN EMPLOYEE RETIREMENT

1. BACKGROUND

From 1920 until 1984 the Civil Service Retirement System
(CSRS) was the retirement plan covering most civilian Federal em-
ployees. In 1935 Congress enacted the Social Security system for
private sector workers. Congress extended the opportunity for state
and local governments to opt into Social Security coverage in the
early to mid-1950’s, and in 1983, when the Social Security system
was faced with insolvency, the National Commission on Social Se-
curity Reform recommended, among other things, that the Federal
civil service be brought into the Social Security system in order to
raise revenues by imposing the Social Security payroll tax on Fed-
eral wages. Following the National Commission’s recommendation,
Congress enacted the Social Security Amendments of 1983 (P.L.
98-21) which mandated that all workers hired into permanent Fed-
eral positions on or after January 1, 1984, be covered by Social Se-
curity.

Because Social Security duplicated some existing CSRS benefits,
and because the combined employee contribution rates for Social
Security and CSRS were scheduled to reach more than 13 percent
of pay, it was necessary to design an entirely new retirement sys-
tem using Social Security as the base. The new system was crafted
over a period of 2 years, during which time Congress studied the
design elements of good pension plans maintained by medium and
large private sector employers. An important objective was to
model the new Federal system after prevailing practice in the pri-
vate sector. In Public Law 99-335, enacted June 6, 1986, Congress
created the Federal Employees’ Retirement System (FERS). FERS
now covers all Federal employees hired on or after January 1,
1984, and those who voluntarily switched from CSRS to FERS dur-
ing “open seasons” in 1987 and 1998. The CSRS will cease to exist
when the last employee or survivor in the system dies.

CSRS and the pension component of FERS are “defined benefit”
pension plans; that is, retirement benefits are determined by a for-
mula established in law that bases benefits on years of service and
salary. Although employees are required to pay into the system,
the amount that workers have paid is not directly related to the
size of their retirement benefits. Civil service retirement is classi-
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fied in the Federal budget as an entitlement, and, in terms of budg-
et outlays, represents the fourth largest Federal entitlement pro-
gram.

(A) FINANCING CSRS AND FERS

The Federal retirement systems are employer-provided pension
plans similar to plans provided by private employers for their em-
ployees. Like other employer-provided defined benefit plans, the
Federal civil service plans are financed mostly by the employer.
Thus, tax revenues finance most of the cost of Federal pensions.

The Government maintains an accounting system for keeping
track of ongoing retirement benefit obligations, revenues ear-
marked for the retirement system, benefit payments, and other ex-
penditures. This system operates through the Civil Service Retire-
ment and Disability Fund, which is a Federal trust fund. However,
this trust fund system is different from private trust funds in that
no cash is deposited in the fund for investment outside the Federal
Government. The trust fund consists of special nonmarketable in-
terest-bearing securities of the U.S. Government. These special se-
curities are sometimes characterized as “IOUs” the Government
writes to itself. The cash to pay benefits to current retirees and
other costs come from general revenues and mandatory contribu-
tions paid by employees enrolled in the retirement systems. Execu-
tive branch employee contributions are 7.0 percent of pay for CSRS
enrollees and 0.8 percent of pay for FERS enrollees. The trust fund
provides automatic budget authority for the payment of benefits to
retirees and survivors without the Congress having to enact annual
appropriations. So long as the “balance” of the securities in the
fund exceeds the annual cost of benefit payments, the Treasury has
the authority to write annuity checks without congressional action.
Because interest and other payments are credited to the fund an-
nually, the fund continues to grow, and the system faces no short-
fall of authority to pay benefits well into the future. Nevertheless,
the balance in the fund does not cover every dollar of future pen-
sion benefits to which everyone who is, or ever was, a vested Fed-
eral worker will have a right from now until they die. Because ben-
efits under the old Civil Service Retirement System were not fully
funded by employer and employee contributions, general revenues
will be needed to pay some CSRS pension obligations.

Critics of the Federal pension plans sometimes cite the unfunded
liability of the plans as a threat to future benefits. They note that
Federal law requires private employers to pre-fund their pension li-
abilities. However, there is an important difference between private
plans and Federal plans. Private employers may become insolvent
or go out of business; therefore, they must have on hand the re-
sources to pay, at one time, the present value of all future benefits
to retirees and vested employees. The Federal Government is not
likely to go out of business. The estimated Federal pension plan li-
abilities represent a long-term, rolling commitment that never
comes due at any time. The Government’s obligation to pay Federal
pensions is spread over the retired lifetimes of past and current
Federal workers, including very elderly retirees who retired many
years ago and younger workers who only recently began their Fed-
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eral service and who will not be eligible for benefits for another 30
years or so.

The trust fund has no effect on the annual Federal budget sur-
plus or deficit. The only costs of the Federal retirement system that
show up as outlays in the budget, and which therefore contribute
to a deficit or reduce a surplus, are payments to retirees, survivors,
separating employees who withdraw their contributions, plus cer-
tain administrative expenses. Any future increase in the cost of the
retirement program will result from: (a) a net increase in the num-
ber of retirees (new and existing retirees and survivors minus dece-
dents); (b) increases in Federal pay, which affect the final pay on
which pensions for new retirees are determined; and (c) cost-of-liv-
ing adjustments to retirement benefits. Also, as the number of
workers covered under CSRS declines, a growing portion of the
Federal workforce will be covered under FERS, and, because FERS
employee contributions are substantially lower than those from
CSRS enrollees, employee contributions will, over time, offset less
of the annual costs.

Nevertheless, the special securities held in the fund represent
money the Government owes for current and future benefits. The
securities represent an indebtedness of the U.S. Government and
constitute part of the national debt. However, this is a debt the
Government owes itself. Thus, it will never have to be paid off by
the Treasury, as must other U.S. Government securities such as
bonds or Treasury bills, which must be paid, with interest, to the
private individuals who purchased them. In summary, the trust
fund is an accounting ledger used to keep track of revenues ear-
marked for the retirement programs, benefits paid under those pro-
grams, and money that is owed by the Government for estimated
future benefit costs. The concept of unfunded liability, while indic-
ative of future costs that must be financed by government over a
long time period, is not particularly relevant as a measure of a sum
that might have to be paid at a point in time.

(B) CIVIL SERVICE RETIREMENT SYSTEM

CSRS Retirement Eligibility and Benefit Criteria.—Workers en-
rolled in CSRS may retire and receive an immediate, unreduced
annuity at the following minimum ages: age 55 with 30 years of
service; age 60 with 20 years of service; age 62 with 5 years of serv-
ice. Workers who separate from service before reaching these age
and service thresholds may leave their contributions in the system
and draw a “deferred annuity” at age 62. CSRS benefits are deter-
mined according to a formula that pays retirees a certain percent-
age of their pre-retirement Federal salary. The pre-retirement sal-
ary benchmark is a worker’s annual pay averaged over the highest-
paid 3 consecutive years, the “high—-3". Under the CSRS formula,
a worker retiring with 30 years of service receives an initial annu-
ity of 56.25 percent of high—3; at 20 years the annuity is 36.25 per-
cent; at 10 years it is 16.25 percent. The maximum initial benefit
of 80 percent of high-3 is reached after 42 years of service.

Employee Contributions.—All executive branch CSRS enrollees
pay into the system 7.0 percent of their gross Federal pay. This
amount is automatically withheld from workers’ paychecks but is
included in an employee’s taxable income. Employees who separate
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before retirement may withdraw their contributions (no interest is
paid if the worker completed more than 1 year of service), but by
doing so the individual relinquishes all rights to retirement bene-
fits. If the individual returns to Federal service, the withdrawn
sums may be redeposited with interest, and retirement credit is re-
stored for service preceding the separation. Alternatively, workers
may accept a reduced annuity in lieu of repayment of withdrawn
amounts.

Survivor Benefits.—Surviving spouses (and certain former
spouses) of Federal employees who die while still working in a Fed-
eral job may receive an annuity of 55 percent of the annuity the
worker would have received had he or she retired rather than died,
with a minimum survivor benefit of 22 percent of the worker’s
high-3 pay. This monthly annuity is paid for life unless the sur-
vivor remarries before age 55. Spouse survivors of deceased retirees
receive a benefit of 55 percent of the retiree’s annuity at the time
of death, unless the couple waives this coverage at the time of re-
tirement or elects a lesser amount; it is paid as a monthly annuity
unless the survivor remarries before age 55. (Certain former
spouses may be eligible for survivor benefits if the couple’s divorce
decree so specifies.) To pay part of the cost of a survivor annuity,
a retiree’s annuity is reduced by 2.5 percent of the first $3,600 of
his or her annual annuity plus-10 percent of the annuity in excess
of that amount. Unmarried children under the age of 18 (age 22
if a full-time student) of a deceased worker or retiree also may re-
ceive an annuity. Certain unmarried, incapacitated children may
receive a survivor annuity for life.

CSRS Disability Retirement.—The only long-term disability pro- .
gram for Federal workers is disability retirement. Eligibility for
CSRS disability retirement requires that the individual be (a) a
Federal employee for at least 5 .years, and (b) unable, because of
disease or injury, to render useful and efficient service in the em-
ployee’s position and not qualified for reassignment to a vacant po-
sition in the agency at the same grade or pay level and in the same
commuting area. Thus, the worker need not be totally disabled for
any employment. This determination is made by the Office of Per-
sonnel Management (OPM). Unless OPM determines that the dis-
ability is permanent, a disability annuitant must undergo periodic
medical reevaluation until reaching age 60. A disability retiree ‘is
considered restored to earning capacity and benefits cease if, in.any
calender year, the income of the annuitant from wages or self-em-
ployment, or both, equal at least 80 percent of the current rate of
pay of the position occupied immediately before retirement.

A disabled worker is eligible for the greater of: (1) the accrued
annuity under the regular retirement formula, or (2) a “minimum
benefit.” The minimum benefit is the lesser of: (a) 40 percent of the
high-3, or (b) the annuity that would be paid if the worker contin-
ued working until age 60 at the same high-3 pay, thereby includ-
ing in the annuity computation formula the number of years be-
tween the onset of disability and the date on which the individual .
will reach age 60.

Cost-of-Living Adjustments.—Federal law provides annual retiree
cost-of-living adjustments (COLAs) payable in the month of Janu-
ary. COLAs are based on the Consumer Price Index for Urban
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Wage Earners and Clerical Workers (CPI-W). The adjustment is
made by computing the average monthly CPI-W for the third quar-
ter of the current calender year (July, August, and September) and
comparing it with that of the previous year.

(c) Federal Employees’ Retirement System FERS has three com-
ponents: Social Security, a defined-benefit plan, and a Thrift Sav-
ings Plan. Congress designed FERS to replicate retirement systems
typically available to employees of medium and large private firms.

(1) FERS Retirement Eligibility and Benefit Criteria

Workers enrolled in FERS may retire with an immediate, unre-
duced annuity under the same rules that apply under CSRS: that
is, age 55 with 30 years of service; age 60 with 20 years of service;
age 62 with 5 years of service. In addition, FERS enrollees may re-
tire and receive an immediate reduced annuity at age 55 with 10
through 29 years of service. The annuity is reduced by 5 percent
for each year the worker is under age 62 at the time of separation.
The “minimum retirement age” of 55 will gradually increase to 57
for workers born in 1970 and later. Like the CSRS, a deferred ben-
efit is payable at age 62 for workers who voluntarily separate be-
fore eligibility for an immediate benefit, provided they leave their
contributions in the system. An employee separating from service
under FERS may withdraw his or her FERS contributions, but
such a withdrawal permanently cancels all retirement credit for
the years preceding the separation with no option for repayment.

FERS retirees under age 62 who are eligible for unreduced bene-
fits are paid a pension supplement approximately equal to the
amount of the Social Security benefit to which they will become en-
titled at age 62 as a result of Federal employment. This supple-
ment is also paid to involuntarily retired workers between ages 55
and 62. The supplement is subject to the Social Security earnings
test.

Benefits from the pension component of FERS are based on
high—3 pay, as are CSRS benefits. A FERS annuity is 1 percent of
high-3 pay for each year of service if the worker retires before age
62 and 1.1 percent of high-3 for workers retiring at age 62 or over
with at least 20 years of service. Thus, for example, the benefit for
a worker retiring at age 62 with 30 years of service would be 33
percent of the worker’s high-3 pay; for a worker retiring at age 60
with 20 years of service the benefit would be 20 percent of high—
3 pay plus the supplement until age 62.

(2) Employee Contributions

Unlike CSRS participants, employees participating in FERS are
required to contribute to Social Security. The tax rate for Social Se-
curity is 6.2 percent of gross pay up to the taxable wage base
($87,900 in 2004). The wage base is indexed to the annual growth
of wages in the national economy. Employees enrolled in FERS
contribute 0.8 percent of their full base pay to the civil service re-
tirement and disability fund.
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(3) Survivor Benefits

If an employee participating in FERS dies while still working in
a Federal job and after completing at least 18 months of service but
fewer than 10 years, spouse -survivor benefits are payable as a
lump sum or in equal installments.(with interest) over 36 months,
at the option of the survivor. However, if the employee had at least
10 years of service, an annuity ‘is paid. in addition. to the lump
sums. The spouse survivor annuity is. equal to 50 percent of the
employee’s earned annuity. Spouse survivors of deceased FERS an-
nuitants are not eligible for the lump-sum payments but are eligi-
ble for an annuity of 50 percent of the deceased retiree’s annuity
at the time of death unless, at the time of retirement, the couple
jointly waived the survivor benefit or elected a lesser amount.
FERS retiree annuities are reduced by 10 percent to pay part of
the cost of the survivor benefit. Dependent -children (defined the
same as under the CSRS) of deceased FERS employees or retirees
may receive Social Security-child survivor benefits,- or, if greater;,
the children’s benefits payable under the CSRS. -

(4) FERS Disability Retirement

FERS disability benefits are substantially different from CSRS
disability benefits because FERS is integrated with Social Security.
Eligibility for Social Security disability benefits requires that. the
worker be determined by the Social Security- Administration to
have an impairment that is so severe he or she is unable to per-
form any job in the national economy. Thus, a FERS enrollee who
is disabled for purposes of carrying out his or her-Federal job but
who is capable of other employment would receive a FERS dis-
ability annuity alone. A disabled worker who meets Social Secu-
rity’s definition of disability might receive both a FERS annuity
and Social Security disability -benefits subject to the rules inte- .
grating the two benefits.

For workers under age 62, the disability retirement benefit pay-
able from FERS in the first year of disability is 60 percent of the
worker’s high-3 pay, minus 100 percent of Social Security benefits
received, if any. In the second year and thereafter, FERS benefits
are 40 percent of high-3 pay, minus 60 percent of Social Security
disability payments, if any. FERS benefits remain at that level (in-
creased by COLAs) until age 62. At age 62, the FERS disability
benefit is recalculated to be the amount the individual would have
received as a regular FERS retirement annuity had the individual
not become disabled but continued'to work until age.62. The annu-
ity is 1 percent of high—3 pay (increased by COLAs) for each year
of service before the onset of the disability, plus the years during
which disability was received. The 1 percent rate applies only if.
there are fewer than 20 years of creditable service. If the total
years of creditable service equal 20 or more, the annuity is 1.1 per-
cent of high-3 for each year of service. At age 62 and thereafter,
there is no offset of Social Security benefits. If a worker becomes
disabled at age 62 or later, only regular retirement benefits: apply.
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(5) FERS Cost-of-Living Adjustments

COLAs for FERS annuities are calculated according to the CSRS
formula, with this exception: the FERS COLA is reduced by 1 per-
centage point if the CSRS COLA is 3 percent or more; it is limited
to 2 percent if the CSRS COLA falls between 2 and 3 percent.
FERS COLAs are payable only to regular retirees age 62 or over,
to disabled retirees of any age (after the first year of disability),
and to survivors of any age. Thus, unlike CSRS, FERS nondis-
ability retirees are ineligible for a COLA so long as they are under
age 62.

(6) Thrift Savings Plan (TSP)

FERS supplements the defined benefits plan and Social Security
with a defined contribution plan that is similar to the 401(k) plans
used by private employers. Employees accumulate assets in the
TSP in the form of a savings account that either can be withdrawn
in a lump sum, received through several periodic payments, or con-
verted to an annuity when the employee retires. One percent of pay
is automatically contributed to the TSP by the employing agency.
In 2004, employees can contribute up to 14 percent of their salaries
to the TSP, not to exceed $13,000. The employing agency matches
the first 3 percent of pay contributed on a dollar-for-dollar basis
and the next 2 percent of pay contributed at the rate of 50 cents
per dollar. The maximum matching contribution to the TSP by the
Federal agency equals 4 percent of pay plus the 1 percent auto-
matic contribution. Therefore, employees contributing 5 percent or
more of pay will receive the maximum employer match. An open
season is held every 6 months to permit employees to change levels
of contributions and direction of investments. Employees are al-
lowed to borrow from their TSP accounts. Originally, loans were re-
stricted to those for the purchase of a primary residence, edu-
cational or medical expenses, or financial hardship. However, P.L.
104-208 removed this restriction effective October 1, 1996.

The TSP allows investment in one or more of five funds: a stock
index fund based on the Standard & Poor’s 500, a stock index fund
of small and mid-size company stocks, a stock index fund of inter-
national companies, a bond index fund that tracks corporate bonds,
and a fund that pays interest based on the yields on certain Treas-
ury securities.

2. ISSUES AND LEGISLATIVE RESPONSE
(A) RETIREMENT AGE

The age at which an employer permits workers to retire volun-
tarily with an immediate pension is generally established to
achieve workforce management objectives. An employer’s major
concern is to encourage retirement at the point where the employer
would benefit by retiring an older worker and replacing him or her
with a younger one. For example, if the job is one for which initial
training is minimal but physical stamina is required, an early re-
tirement age would be appropriate. Such a design would result in
a younger, lower-paid workforce. If the job requires substantial
training and experience but not physical stamina, the employer
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would want to retain employees to a later age, thereby minimizing
training costs and turnover and maintaining expertise.

The FERS system allows workers to leave with an immediate
(but reduced) annuity as early as age 55 with 10 years of service,
but it also provides higher benefits to those who remain in Federal
careers until age 62. Allowing workers to retire at younger ages
with immediate, but reduced benefits is common in private pension
plan design. Recognizing the increasing longevity of the population,
the FERS system raised the minimum retirement age from 55 to
57, gradually phasing-in the higher age; workers born in 1970 and
lgter will have a minimum FERS retirement age of 57. In addition,
the age of full Social Security benefits is scheduled to rise gradu-
ally from 65 to 67, with the higher age for full benefits effective for
workers born in 1960 and later. In general, although retirement
ages and benefit designs applicable under non-Federal plans are
important reference points in designing a Federal plan, the un-
usual nature of the Federal workforce and appropriate manage-
ment of turnover and retention are equally important consider-
ations.

D. MILITARY RETIREMENT

1. BACKGROUND

For more than 30 years, the military retirement system has been
the object of intense criticism and equally intense support among
military personnel, politicians, and defense manpower analysts.
Critics of the military retirement system have periodically alleged,
since its basic tenets were established by legislation enacted in the -
late 1940’s, that it costs too much, has lavish benefits, and contrib-
utes to inefficient military personnel management. -Others have
strongly defended the existing system in particular, its central fea-
ture of allowing career personnel to retire at any age with imme-
diate retired pay upon completing 20 years of service, and pro-
viding no vesting in the system before the 20-year point as essen-
tial to recruiting and retaining sufficient high-quality career mili-
tary personnel who can withstand the rigors of wartime service
when necessary. Major cuts in retired pay for future retirees were
enacted in the Military Retirement Reform Act of 1986 (P.L. 99—
348, July 1, 1986; 100 Stat. 682; the “1986 Act;” now referred to
frequently as the “Redux” military retirement computation system).

However, the Congress began taking notice publicly of potential
problems related to Redux in 1997. Subsequently, during the fall
of 1998, the Clinton Administration announced that it supported
congressional calls for repeal of Redux and restoration of the option
to retire with unreduced benefits with 20 years of service. Eventu-
ally, the FY2000 National Defense Authorization Act (Secs 641—
644, P.L. 106-65, October 5, 1999; 113 Stat. 512 at 662) repealed
compulsory Redux; it allows post-August 1, 1986 entrants to the
armed forces to retire under the pre-Redux system or opt for Redux
plus an immediate $30,000 cash payment.

In fiscal year 2003, 2.0 million retirees and survivors received
military retirement benefits, with total Federal military retirement
outlays of an estimated $36.2 billion. Three broad types of benefits
are provided under the system: Nondisability retirement benefits
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(retirement for length of service after a career), disability retire-
ment benefits, and survivor benefits under the military Survivor
Benefit Plan (SBP). With the exception of the SBP, all benefits are
paid by contributions from the military services, without contribu-
tions from participants.

A servicemember becomes entitled to retired pay upon comple-
tion of 20 years of service, regardless of age. (The average non-
disabled enlisted member retiring from an active duty military ca-
reer in FY2002 was 43 years old and had 22 years of service; the
average officer was 47 and had 24 years of service)
Servicemembers who retire from active duty receive monthly pay-
ments based on a percentage of their retired pay computation base.
For persons who entered military service before September 8, 1980,
the retired pay computation base is the final monthly basic pay
being received at the time of retirement. For these who entered
service on or after September 8, 1980, the retired pay computation
base is the average of the highest 3 years (36 months) of basic pay.
Basic pay is the one element of military compensation that all mili-
tary personnel in the same pay grade and with the same number
of years of military service receive. Basic pay; basic allowance for
housing, or BAH (received by military personnel not living in mili-
tary housing); basic allowance for subsistence, or BAS (cost of
meals; all officers receive the same BAS; enlisted BAS varies con-
siderably based on the nature and place of duty); and the Federal
income tax advantage that accrues because the BAH and BAS are
not subject to Federal income tax all comprise what is known as
Regular Military Compensation, or RMC. RMC is that index of
military pay which tends to be used most often in comparing mili-
tary with civilian compensation; analyzing the standards of living
of military personnel; and studying military compensation trends
over time, by service, by geographical area, or by occupational skill.
RMC excludes all special pays and bonuses, reimbursements, edu-
cational assistance, deferred compensation (i.e., an economic valu-
ation of the present value of future military retired pay), or any
kind of attempt to estimate the cash value of non-monetary bene-
fits such as health care or military retail stores. Basic pay gen-
erally comprises about 70 percent of total military compensation
being received by active duty personnel at the time they retire(the
remaining parts of RMC and other cash components comprising the
rest).

Retirement benefits are computed using a percentage of the re-
tired pay computation base. Because each military member has the
option of choosing the pre-Redux or the Redux formulae to compute
his or her retired pay, an accurate description of the retired pay
computation formula is lengthy and complex. All military personnel
who first entered military service before August 1, 1986 have their
retired pay computed at the rate of 2.5 percent of the retired pay
computation base for each year of service. The minimum amount
of retired pay to which a member entitled to compute his or her
retired pay under this formula is therefore 50 percent of the com-
putation base. A 25-year retiree receives 62.5 percent. The max-
imum, reached at the 30-year mark, is 75 percent.
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Military personnel who first enter service on or after August 1,
1986 are required to select one of two options in calculating their
future retired pay, within 180 days of reaching 15 years of service:

Option 1: Pre-Redux.—They can opt to have their retired pay
computed in accordance with the pre-Redux formula, described
above, but with a slightly modified COLA formula which is less
generous than that of the pre-Redux formula.

Option 2: Redux.—They can opt to have their retired pay com-
puted in accordance with the Redux formula and receive an imme-
diate (pre-tax) $30,000 cash bonus.

The Redux formula has different features for retirees who are
under age 62 and those who are 62 and older:

The Redux formula: under-62 retirees.—For under-62 retirees, re-
tired pay is computed at the rate of 2.0 percent of the computation
base for each year of service through 20, and 3.5 percent for each
year of service from 21 through 30. Under this new formula, there-
fore, a 20-year retiree will receive 40 percent of his or her retired
pay computation base upon retirement, and a 25-year retiree will
receive 57.5 percent. A 30-year retiree will continue to receive the
maximum of 75 percent of the computation base. This Redux for-
mula, therefore, is “skewed” sharply in favor of the longer-serving
individual. i

The Redux formula: retirees 62-and over.—When a Redux retiree
reaches age 62, his or her retired pay will be recomputed based on
the pre-Redux “old” formula a straight 2.5 percent of the retired
pay computation base for each year of service. Thus, beginning at
age 62, the 20-year Redux retiree who began receiving 40 percent
of his or her computation base upon retirement will begin receiving
50 percent of the original computation base; the 25-year retiree’s
benefit will jump from 57.5 percent to 62.5 percent; and the 30-year
retiree’s benefit, already at 75 percent, will not change.

Benefits are payable immediately upon retirement from military
service (except for reserve retirees, who cannot begin receiving
their retired pay until age 60), regardless of age, and without tak-
ing into account any other sources of income, including Social Secu-
rity. By statute, all pre-Redux benefits receive cost-of-living-adjust-
ments (COLASs) which are fully indexed for changes in the CPI;
however, retirees who elect to retire under Redux will have their
COLAs held to 1 percentage point below that mandated by the CPL

2. ISSUES AND LEGISLATIVE RESPONSE

(A) CONCURRENT RECEIPT OF MILITARY RETIRED PAY AND VA
DISABILITY COMPENSATION

Many would argue that the military retirement issue currently
receiving the greatest amount of congressional interest is that in-
volving the interaction of military retired pay and Department of
Veterans’ Affairs (VA) disability compensation. Until enactment of
legislation in November 2003 (see below), an1891 law had required
that military retired pay be reduced by the amount of any VA dis-
ability compensation received. Since the late 1980’s, some military
retirees had sought a change in law to permit receipt of all or some
of both, and legislation to allow this had been introduced in the
past several Congresses. The issue is usually referred to as “con-
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current receipt,” because it involves the simultaneous receipt of two
different benefits.

Concurrent receipt’s proponents had generally argued that be-
cause military retired pay is earned for length of military service
entitling one to retirement, and the VA compensation is for dis-
ability, they are provided for two completely different reasons and
thus need not be offset on grounds of duplication. They also alleged
that people receiving VA disability compensation who are eligible
for a wide range of other benefits do not have the compensation off-
set against their other Federal payments, and therefore military re-
tirees should not be so targeted. Those who argued against concur-
rent receipt usually cite its cost estimated by the Congressional
Budget Office as, for full concurrent receipt, $3 billion in FY2004
and, if implemented, almost $41 billion for the FY2004-FY2013
timeframe. They also were concerned that eliminating this offset
would be the “camel’s nose in the tent,” leading to pressure to
eliminate other offsets which would cost the Federal Government
tens of billions of dollars yearly. Interestingly, some analysts also
asserted that the reason there was no analogous offset for VA dis-
ability compensation and civilian benefits was that, in fact, the
military retiree situation was unique. They noted that the combina-
tions of benefits other than the simultaneous receipt of military re-
tirement and VA disability compensation involved receiving two
separate benefits from the same Federal agency, unlike the mili-
tary retirement-VA compensation situation, where benefits from
two separate Federal agencies were involved.

After over a decade of failed attempts, legislation authorizing
concurrent receipt for a substantial number (the largest estimates
are approximately 300,000) of military retirees was enacted as part
of the FY2004 National Defense Authorization Act (Sections 641—
642, Act of November 24, 2003). This legislation:

¢ Authorizes the progressive implementation, over a 10-year
period, of full concurrent receipt for those military retirees
with at least a 50 percent disability. This is the first time since
1891 that the statutory prohibition of concurrent receipt has
been modified.

e Greatly expands the scope of so called “Combat-Related
Special Compensation” (CRSC), first enacted in 2002, to pro-
vide the financial equivalent of full concurrent receipt to mili-
tary retirees who have (1) been awarded a Purple Heart for
wounds incurred in combat, regardless of the degree of dis-
ability; or (2) possess at least a 60 percent disability resulting
from involvement in “armed conflict,” “hazardous service,”
“duty simulating war,” or “through an instrumentality of war.”
This appears, in lay terms, to encompass combat with any kind
of hostile force; hazardous duty such as diving, parachuting,
using dangerous materials such as explosives, and the like; in-
dividual and unit military training and exercises in the field;
and “instrumentalities of war” such as accidents in military ve-
hicles, naval vessels, or aircraft, and accidental injuries due to
occurrences such as munitions explosions, injuries from gases
and vapors related to combat training, and the like.

e Opens CRSC to reserve retirees, who had, when it was
first enacted in 2002, been almost universally excluded.
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(B) CHANGING THE 20-YEAR RETIREMENT NORM

For more than 30 years, the military retirement system, in par-
ticular its central feature of allowing career personnel to retire at
any age with an immediate annuity upon completing 20 years of
service, has been the object of intense criticism and equally intense
support among military personnel, politicians, and defense man-
power analysts. Critics of the system have alleged, since its basic
tenets were established by legislation enacted in the late 1940’s,
that it costs too much, has lavish benefits, and contributes to ineffi-
cient military personnel management by inducing too many per-
sonnel to stay until the 20-year mark and too few to stay beyond
the 20-year mark. Others have strongly defended the existing sys-
tem as essential to recruiting and maintaining sufficient high-qual-
ity career military personnel who could withstand the rigors of ar-
duous peacetime training and deployments as well as war. They
tend to agree with the statement that “20-year retirement makes
up with power what it lacks in subtlety,” by providing a 20-year
“pot of gold at the end of the rainbow.”

Secretary of Defense Rumsfeld and other senior defense officials
have suggested on several occasions that the existing 20-year re-
tirement paradigm should be modified. Legislative proposals sent
to Congress by DOD in late April 2003, included provisions to ex-
tend or eliminate a variety of age and years-of-service limits for
general officers. The net effects of these provisions would be to pre-
vent the mandatory retirement of skilled high-level officers who
might otherwise want to stay on active duty; give DOD and the
military services more flexibility in managing the senior uniformed
leadership of the services; allow generals and admirals to serve
longer tours of duty and minimize too-frequent rotation of assign-
ments; and provide greater compensation incentives related to the
greater lengths of service. However, some opposed to them are con-
cerned about longer terms for generals and admirals resulting in
excessive stultification and stodginess in the senior uniformed lead-
ership; an excessive slowing of promotions, as more people stay on
active duty in the same grade for longer periods of time; and, com-
bined with other measures in the proposed bill, a greater alignment
of the senior generals and admirals with the senior appointed polit-
ical leadership of DOD, and, hence, the Administration and polit-
ical party in power. Only one of these proposals arguably one of the
less significant ones was adopted in the FY2004 National Defense
Authorization Act specifically, the reduction in years in grade be-
fore an officer is allowed to retire in that grade.

E. RAILROAD RETIREMENT

1. BACKGROUND

The Railroad Retirement program is a federally managed retire-
ment system that covers employees in the rail industry, with bene-
fits and financing coordinated with Social Security. The system was
first established during the 1934-37 period, independent of the cre-
ation of Social Security, and remains the only Federal pension pro-
gram for a private industry. It covers all railroad firms and distrib-
utes retirement and disability benefits to employees, their spouses
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and survivors. Benefits are financed primarily through a combina-
tion of employee and employer payments to a trust fund, with the
exception of vested dual (or “windfall”) benefits, which are paid
with annually appropriated Federal general revenue funds through
a special account.

In fiscal year 2002, $8.6 billion in total benefits were paid to
684,000 beneficiaries of the Railroad Retirement program. In Janu-
ary 2003, the Railroad Retirement equivalent of Social Security
benefits (Tier I benefits) increased by 1.4 percent as a result of the
annual Cost-of-Living Adjustment (COLA) applied to Social Secu-
rity benefits. The industry pension component of Railroad Retire-
ment (Tier II benefits) increased by 0.5 percent because of an an-
nual adjustment equal to 32.5 percent of the Tier I COLA. As of
February 2003, average monthly benefits were $1,509 for retired
workers and $595 for spouses. The average monthly benefit for
aged widow(er)s was $968.

2. ISSUES AND LEGISLATIVE RESPONSE
(A) EVOLUTION OF RAILROAD RETIREMENT

In the final quarter of the 19th century, railroad companies were
among the largest commercial enterprises in the Nation and were
marked by a high degree of centralization and integration. As out-
lined by the 1937 legislation, the Railroad Retirement system was
designed to provide annuities to retirees based on all rail earnings
and length of service in the railroads. The Railroad Retirement Act
of 1974 (hereafter cited as the 1974 Act) fundamentally altered the
Railroad Retirement program by creating a two-tier benefit struc-
ture, with Tier I benefits intended as an equivalent to Social Secu-
rity benefits and Tier II benefits intended as a private pension.
More recently, the Railroad Retirement and Survivors’ Improve-
ment Act of 2001 (hereafter cited as the 2001 Act) made a number
of benefit and financing changes to the Railroad Retirement sys-
tem. Specifically, the 2001 Act expanded benefits for the widow(er)s
of rail employees; lowered the minimum retirement age at which
employees with 30 years of experience are eligible for full retire-
ment benefits; reduced the number of years required to be fully
vested for Tier II benefits; eliminated the limit on total monthly
Railroad Retirement benefits payable to an employee and spouse;
expanded the system’s investment authority; phased in changes to
the Tier II tax structure; and repealed the supplemental annuity
work-hour tax paid by employers. These changes were negotiated
by rail labor organizations and rail freight carriers.

Workers are eligible for benefits from the Railroad Retirement
program if they have at least 10 years of railroad service, or in
some cases at least 5 years of railroad service after 1995. Tier I
benefits are based on combined earnings credits from rail and
nonrail employment. Tier II benefits are based solely on railroad
employment. The 1974 Act continued the practice of a separate sys-
tem for railroad employees, but eliminated the opportunity to qual-
ify for separate Railroad Retirement and Social Security benefits,
based on mixed careers with periods of rail and nonrail employ-
ment.
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A special study group created in the early days of the Clinton
Administration the National Performance Review (NPR) proposed
to disperse the Railroad Retirement Board (RRB) functions to other
agencies. The NPR proposal was not new. Similar proposals had
been advanced by several previous Administrations, but none had
success in persuading Congress to consider them. Aside from heavy
political opposition engendered by efforts to end the board system,
there are other impediments to enactment of such a proposal. First,
the problems are complex, and substantial investments of legisla-
tive time and resources would be required by several committees
in order to complete congressional action. Second, the rail industry
portion of the benefits would become insecure, given that the bene-
fits are primarily funded from current revenues. Third, the unem-
ployment program described below is designed as a daily benefit,
consistent with the industry’s intermittent employment practices
evolving over the past century (state programs are based on unem-
ployment measured by weeks instead of days). Fourth, because pro-
gram costs are borne by the industry through payroll taxes, dis-
mantling the Federal administration would not save taxpayers
money. Finally, in the face of these obstacles, there is no clear con-
stituency exhibiting a consistent and persistent interest in ending
Federal administration of Railroad Retirement.

(B) FINANCING RAILROAD RETIREMENT AND RAILROAD
UNEMPLOYMENT/SICKNESS INSURANCE BENEFITS

The railroad industry finances: (1) Tier I benefits paid under cri-
teria that differ from Social Security (i.e., unrecompensed benefits);
(2) Tier II benefits; (3) supplemental annuities for long-time em-
ployees; and (4) benefits payable under the Unemployment/Sick-
ness Insurance program.

Railroad retirement and survivor benefits are financed by: (1)
payroll taxes paid by employees and employers on covered railroad
earnings; (2) income from the Social Security financial interchange;
(3) appropriations from general revenues (including transfers of in-
come taxes collected on benefits); and (4) investment income. In an
effort to increase the Railroad Retirement System’s return on in-
vestments, the 2001 Act established the National Railroad Retire-
ment Investment Trust (NRRIT), a nongovernmental entity admin-
istered by a Board of Trustees authorized to invest Railroad Retire-
ment program funds in nongovernmental securities, such as equi-
ties and debt securities. Previously, the RRB was authorized to in-
vest Railroad Retirement funds only in U.S. Government or U.S.
government-guaranteed securities. With the assistance of inde-
pendent advisors and investment managers, the Board of Trustees
of the NRRIT invests assets, pays administrative expenses and
transfers funds to a private disbursing agent responsible for the
payment of benefits (the U.S. Treasury serves as the interim dis-
bursing agent).

The Federal Government finances vested dual (or “windfall”)
benefits under an arrangement established by the 1974 Act. Prior
to the 1974 Act, individuals could qualify for Railroad Retirement
and Social Security benefits concurrently. The 1974 Act coordinated
Railroad Retirement and Social Security benefit payments to elimi-
nate certain dual benefits considered to be a “windfall” for persons
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receiving benefits under both systems. Vested dual benefits were
preserved for employees who qualified for both Railroad Retirement
and Social Security benefits prior to the 1974 Act. The principle of
Federal financing of the windfall through the attrition of the closed
group of eligible persons has been reaffirmed by Congress on sev-
eral occasions since that date. With the exception of the dual ben-
efit windfalls, the principle guiding Railroad Retirement and Rail-
road Unemployment/Sickness Insurance benefits financing is that
the rail industry is responsible for a level of taxation upon industry
payroll sufficient to pay all benefits earned in industry employ-
ment. Rail industry management and labor officials participate in
shaping legislation that establishes the system’s benefits and taxes.
In this process, Congress weighs the relative interests of railroads,
current and former rail employees, and Federal taxpayers. Con-
gress then guides, reviews, and to some extent instructs a collective
bargaining activity, the results of which are reflected in new law.
Thus, Railroad Retirement benefits are earned through employ-
ment in the rail industry, paid by the rail industry, established and
modified by Congress, and administered by the Federal Govern-
ment.

(1) Retirement Benefits

Tier I benefits are financed by a combination of payroll taxes and
financial payments from the Social Security trust funds, a balance
established by Congress. The Tier I payroll tax is the same as that
for Social Security (Old-Age, Survivors, and Disability Insurance)
and Medicare Hospital Insurance (Medicare Part A)—6.2 percent of
earnings up to a maximum ($87,000 in 2003) and 1.45 percent of
total earnings, paid by employers and employees. :

Tier II benefits are also financed by payroll taxes. In 2003, the
Tier II payroll tax is 14.2 percent for employers and 4.9 percent for
employees on the first $64,500 of a worker’s covered railroad
wages. Under the 2001 Act, the Tier II tax rate paid by employers
was lowered from 16.1 percent to 15.6 percent in 2002 and 14.2
percent in 2003. The Tier II tax rate paid by employees remained
unchanged at 4.9 percent in 2002 and 2003. Beginning in 2004, tax
rates will be adjusted annually based on the 10-year average ratio
of certain asset balances to the sum of benefits and administrative
expenses (the “average account benefits ratio”). Depending on the
average account benefits ratio, Tier II tax rates for employers will
be between 8.2 percent and 22.1 percent. Tier II tax rates for em-
ployees will be between 0 percent and 4.9 percent.

Financial “Interchange” with Social Security.—A common cause
of confusion about the Federal Government’s involvement in the fi-
nancing of Railroad Retirement benefits is the system’s complex re-
lationship with Social Security. Each year since 1951, the two pro-
grams—Railroad Retirement and Social Security—have determined
what taxes and benefits would have been collected and paid by So-
cial Security had railroad employees been covered by Social Secu-
rity rather than Railroad Retirement. When the calculations have
been performed and verified after the end of a fiscal year, transfers
are made between the two accounts, called the “financial inter-
change.” The purpose of the financial interchange is to place Social
Security in the same financial position as if railroad employment
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had been covered at the beginning of Social Security. Every year
since 1957, the net interchange has been in the direction of Rail-
road Retirement, primarily due to a steady decline in the number
of rail industry jobs.

When Congress, with the support of rail labor and rail manage-
ment, eliminated future opportunities to qualify for windfall bene-
fits in 1974, it also agreed to use general revenues to finance the
cost of phasing out the dual entitlement values already held by a
specific and limited group of workers. The historical record sug-
gests that Congress accepted a Federal obligation for the costs of
phasing out windfalls because no alternative was satisfactory. Con-
gress determined that railroad employers should not be required to
pay for phasing out dual entitlements, because those benefit rights
were earned by employees who had left the rail industry, and rail
employees should not be expected to pick up the costs of a benefit
to which they could not become entitled. For FY2002, Congress ap-
propriated $146 million, which includes the estimated amount of
income taxes paid on dual benefits. For FY2003, Congress appro-
priated $131 million, including income tax transfers. If, for any
given year, the appropriation is not sufficient to pay dual benefits
in full, benefits are subject to reduction. Currently, dual benefits
are paid to about 12 percent of railroad retirement beneficiaries
and average $147 per month.

Supplemental annuities are paid to employees beginning at age
60 with at least 30 years of railroad service, or at age 65 with 25—
29 years of railroad service, and a current connection with the rail
industry. The supplemental annuity equals $23 for 25 years of
service, plus $4 for each additional year of service, up to a max-
imum of $43 per month. Employees first hired after October 1,
1981, are not eligible for supplemental annuities.

(2) Unemployment and Sickness Benefits

The benefits for eligible railroad workers when they are sick or
unemployed are paid through the Railroad Unemployment Insur-
ance Account (RUIA). The RUIA is financed by taxes on railroad
employers. Employers pay a tax rate based on their employees’ use
of the program funds, up to a maximum.

(C) TAXATION OF RAILROAD RETIREMENT BENEFITS

Tier I benefits are subject to the same Federal income tax treat-
ment as Social Security benefits. Under those rules, up to 50 per-
cent of the Tier I benefit is taxable if modified adjusted gross in-
come (i.e., adjusted gross income plus tax-exempt interest income
plus one-half of the Tier I benefit) exceeds $25,000 for an indi-
vidual or $32,000 for a married couple, with proceeds credited to
the Social Security trust funds to help finance Social Security and
Railroad Retirement Tier I benefits. Up to 85 percent of the Tier
I benefit is taxable if modified adjusted gross income exceeds
$34,000 for an individual or $44,000 for a married couple, with pro-
ceeds credited to the Medicare Hospital Insurance trust fund.

Unrecompensed Tier I benefits (Tier I benefits paid in excess of
Social Security benefit levels) and Tier II benefits are taxed as or-
dinary income, on the same basis as all other private pensions.
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Under 1983 legislation to strengthen Railroad Retirement financ-
ing, the proceeds from this tax are transferred to the Railroad Re-
tirement Tier II account to help defray its costs. This transfer is
a direct general fund subsidy to the Tier II account, a unique tax-
payer subsidy for a private industry pension.

(D) FINANCIAL OUTLOOK FOR THE RAILROAD RETIREMENT SYSTEM

The Railroad Retirement Board, the Federal agency that admin-
isters the Railroad Retirement and Unemployment/Sickness Insur-
ance programs, is required to submit annual reports to Congress on
the financial status of the programs, including any financing rec-
ommendations. The Board’s 2003 report to Congress on the Rail-
road Retirement program indicated no cash-flow problems over the
75-year projection period under the optimistic and moderate em-
ployment assumptions. Only the most pessimistic assumptions re-
sulted in cash-flow problems, starting in 2022. Overall, the report
concluded that “barring a sudden, unanticipated, large drop in rail-
road employment, the railroad retirement system will experience
no cash-flow problems during the next 19 years. The long-term sta-
bility of the system, however, is not assured. Under the current fi-
nancing structure, actual levels of railroad employment and invest-
ment return over the coming years will determine whether addi-
tional corrective action is necessary.” The Board’s 2003 report to
Congress on the status of the Unemployment Insurance System:
stated that, under all three sets of employment assumptions (opti-
mistic, moderate and pessimistic), experience-based contribution
rates are projected to respond to fluctuating employment and un-
employment levels maintaining fund solvency over the 11-year pro-
jection period. The report recommended no financing changes at
this time.

The combinations of RUIA and retirement taxes projected by the
Board exceed the industry’s obligations for total payments from
these programs over the next decade. If the Board’s assumptions
are a reasonably dependable yardstick of the future economic posi-
tion of the rail industry, then it would follow that the current ben-
efit/tax relationship of the two programs considered together is ade-
quate.

3. OUTLOOK IN THE 108TH CONGRESS

The benefit and financing changes enacted in 2001 are being im-
plemented. Congress is not expected to consider major program -
changes during the 108th Congress.



CHAPTER 3

TAXES AND SAVINGS
A. TAXES

1. OVERVIEW OF IMPORTANT PROVISIONS

While the general rules of the Federal income tax apply to older
Americans, the Internal Revenue Code recognizes their special
needs in various ways. Social Security the single most important
source of income for older Americans is not taxed in the case of a
majority of beneficiaries. Medicare the most important form of
health insurance for older Americans provides tax-exempt coverage
and payments for all beneficiaries. The exclusion of gains from the
sale of one’s principal residence, while not aimed at or restricted
to older Americans, benefits those who want to move to less expen-
sive or rental housing. The additional standard deduction for the
elderly allows many to reduce their tax liability and frees some
from having to file a tax return. These and other provisions are de-
scribed below, followed by a brief summary of recent tax legisla-
tion.

The Federal income tax also recognizes the special needs of older
Americans before they become 65. So they will have money in re-
tirement, the Code has significant incentives for employers to offer
pension and other qualified retirement plans and for employees to
participate in these plans across their working lives. It encourages
individuals to save additional sums through individual retirement
accounts (IRAs). These policies are described in other sections of
this report. : ‘

In enacting these special rules, Congress recognized that older
Americans often are confronted with rising costs and fixed or
shrinking resources; as most are not employed, they cannot bring
in additional income or increase their savings by working more. In
addition, many older Americans face significant involuntary ex-
penditures for health care, sometimes for prolonged periods. Some
older Americans also have long-term care needs that are expensive
to meet, even if they remain in their homes.

At the same, time, older Americans are not a homogenous group.
Some are employed, many have pension income and assets, and
many enjoy good health, at least for a number of years. Special
treatment for their income thus may seem unfair to younger tax-
payers. Striking the right balance between helping a population
that generally has special needs and treating all taxpayers equi-
tably will continue to be a challenge as the Nation’s population
ages.

47
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(A) SOCIAL SECURITY BENEFITS

For more than four decades, Social Security benefits were com-
pletely exempt from the Federal income tax. Their tax-free status
arose from a series of administrative rulings in 1938 and 1941 by
what was then called the Bureau of Internal Revenue. These rul-
ings were based on the determination that Congress did not intend
for Social Security benefits to be taxed, as implied by the lack of
an explicit provision to tax them, and that the benefits were in-
tended to be in the form of gifts and gratuities, not annuities which
replace earnings.

In 1983, the National Commission on Social Security Reform rec-
ommended that up to one-half of the Social Security benefits of
higher income beneficiaries be taxed, with the revenues returned
to the Social Security trust funds. This proposal was one part of
a larger set of recommendations entailing financial concessions by
employees, employers, and retirees alike to rescue Social Security
from insolvency.

Congress acted on this recommendation with the passage of the
Social Security Act Amendments of 1983. As a result, up to one-
half of Social Security benefits became subject to taxation in the
case of beneficiaries whose other income plus one-half their Social
Security benefits exceeds a threshold of $25,000 ($32,000 for joint
filers). (Similar tax treatment applies to equivalent tier I Railroad
Retirement benefits, which railroad workers would have received
had they been covered by Social Security.) Tax-exempt interest
(such as from municipal bonds) is included in the other income
used in this determination. While tax-exempt interest itself re-
mains free from taxation, it can have the effect of subjecting some
people’s benefits to taxation.

The 1983 legislation reflects continuing congressional concern
that the benefits of lower and moderate income taxpayers not be
subject to taxation. Because the tax thresholds are not indexed for
inflation, however, with time beneficiaries of more modest means
will also be affected.

In the Omnibus Budget Reconciliation Act of 1993, Congress sub-
jected up to 85 percent of Social Security benefits to tax in the case
of higher income beneficiaries, defined as those whose other income
plus one-half their Social Security benefits exceed $34,000 ($44,000
for joint filers). Social Security benefits of recipients with combined
incomes over $25,000 ($32,000 for. joint filers) but not over $34,000
($44,000 for joint filers) continue to.be taxable only up to one-half
of their benefits.

In 2000, approximately 40 percent of Social Security beneficiaries
had part of their benefits subject to taxation. Revenue attributable
to the taxation of benefits due to the 1983 legislation (i.e., taxation
of up to 50 percent of the benefit) is credited to the Social Security
trust funds. Based on the intermediate assumptions in the 2003
Social Security trustees’ report, an estimated $13.4 billion is to be
credited to the Social Security trust funds in fiscal year 2003. Rev-
enue attributable to the taxation of benefits due to the 1993 legisla-
tion (i.e., taxation of the additional part up to 85 percent of the
benefit) is credited to the Medicare Part A trust fund; in fiscal year
2002, $8.3 billion was credited to it.
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(B) MEDICARE COVERAGE AND BENEFITS

Medicare has two parts, Part A (insurance for hospitalization,
skilled nursing facilities, hospice care, and some home health care)
and Part B (supplemental insurance for doctors’ fees, outpatient
hospital services, some physical and occupational therapy, and
some home health care). Part A is funded through an employment
tax on both the employer and the employee; individuals age 65 and
over generally are entitled to benefits if they or their spouse have
at least 10 years of covered employment. (Individuals with disabil-
ities who are under age 65 may also receive Part A benefits after
they have Social Security benefits for 24 months.) The employment
tax is not a deductible medical expense, though voluntary pay-
ments of premiums for Part A by those who do not otherwise qual-
ify may be counted toward the itemized deduction for medical ex-
penses, subject to a 7.5 percent adjusted gross income floor (de-
scribed below). Medicare Part B premiums may also be considered
for purposes of the deduction.

Coverage under either Part A or Part B of Medicare is not tax-
able income. Similarly, benefits paid under either part are not sub-
ject to taxation. The exemptions are based upon Internal Revenue
Service revenue rulings in 1966 (Rev. Rul. 66-216) and 1970 (Rev.
Rul. 70-341) that the benefits are in the nature of disbursements
made in furtherance of the social welfare objectives of the Federal
Government.

The Balanced Budget Act of 1997 authorized a limited number
of Medicare beneficiaries to elect Medicare+Choice medical savings
accounts (MSAs) instead of traditional Medicare. Contributions to
these accounts, to be made only by the Secretary of Health and
Human Services, are exempt from taxes, as are account earnings.
Withdrawals are likewise not taxed nor subject to penalties if used
to pay unreimbursed medical expenses, with some exceptions. As
no insurer has yet offered a Medicare+Choice MSA plan, no bene-
ficiary has been able to take advantage of this provision.

(C) SALE OF PRINCIPAL RESIDENCE

Gains from the sale of a principal residence are exempt from in-
come, subject to certain limits. For married couples filing a joint re-
turn, gains of up to $500,000 may be excluded; for other tax filers,
gains of up to $250,000 may be excluded. The residence must have
been owned and used by the taxpayer as the principal residence for
at least 2 years of the 5-year period that ends on the date of the
sale. Exceptions to the 2-year rule are allowed for changes in the
place of employment, health problems, and certain other unfore-
seen circuamstances. »

Though the provision is neither aimed nor restricted to older tax-
payers, it helps many who want to move to less-expensive or rental
housing. The exclusion helps both by eliminating (or at least reduc-
ing) the tax liability at the time of sale and by freeing many tax-
payers from having to maintain detailed records of expenditures
that affect their home’s tax basis.

- The exclusion was included in the Taxpayer Relief Act of 1997.
It replaced a once-in-a-lifetime exclusion of gains (limited to certain
amounts, at that time $125,000) that had been available to older
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taxpayers since 1964. Taxpayers not qualifying for this earlier ex-
clusion could defer gains from the sale of their principal residence
only if they purchased a new residence for equal or greater value.
The 1997 legislation repealed this deferral.

(D) BELOW-MARKET INTEREST LOANS TO CONTINUING CARE FACILITIES

With some exceptions, taxpayers are required to recognize im-
puted interest income on loans they make that have little or no in-
terest (such as 1 percent when the market rate is 5 percent) or for
which interest is received in the form of noncash benefits (such as
future services). Special rules exempt loans made by elderly tax-
payers to qualified continuing care facilities. (The loan in this in-
stance is usually an up-front payment at the time of admission.)
For this exception to apply, either the taxpayer or the taxpayer’s
spouse must be 65 years of age or older before the end of the year-
in which the loan is made. The loan must be made to a facility that
is designed to provide services under continuing care contracts, and
substantially all of the residents must be covered by those con-
tracts. Substantially all of the facilities which provide the required
services must be owned or operated by the borrower. Nursing
homes per se are excluded.

Under a continuing care contract, the individual or spouse must
be entitled to use the facility for the remainder of their life. Ini-
tially, the taxpayer must be capable of independent living with the
facility obligated to provide personal care services. Long-term nurs-
ing care services must be provided if the resident is no longer able
to live independently. Further, the facility must provide personal
care services and long-term nursing care services without substan-
tial additional cost.

The exclusion of imputed interest is based upon loan amounts
that are adjusted annually for inflation. In 2004, a taxpayer may
ie:lxlld up to $154,500 before being subject to the imputed interest

es.

(E) DEDUCTION OF MEDICAL AND DENTAL EXPENSES

Taxpayers who itemize their deductions instead of taking the
standard deduction may deduct unreimbursed medical and dental
expenses to the extent they exceed 7.5 percent of adjusted gross in-
come (AGI). Medical expenses include payments made by the tax-
payer for health insurance premiums (including premiums for
Medicare Part B and for Medigap policies), qualified long-term care
insurance premiums (as discussed below), nursing home and other
long-term care services, and deductibles and copayments. Some
capital expenditures on one’s home can also be taken into account,
such as the cost of constructing wheelchair ramps.

This itemized deduction is not widely used. In 2000, about one-
third of all returns filed had itemized deductions, and of these
about 15 percent (i.e., about 5 percent of all returns) claimed the
deduction for medical and dental expenses. While older taxpayers
have higher than average medical expenses, their Medicare and
supplemental private insurance reimbursements often preclude
their meeting the 7.5 percent AGI floor. However, the deduction
may be of use to elderly taxpayers who have high prescription drug
charges (which Medicare with some exceptions currently does not
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cover) or nursing home fees (which may be considered in their en-
tirety, notwithstanding they partly cover what might be considered
ordinary living expenses.)

The deduction for health care expenses was first allowed in 1942.
It has been modified many times, sometimes to exempt individuals
age 65 and over from the floor, sometimes to impose a ceiling on
expenses, and sometimes to have different treatment for health in-
surance and for prescription drugs. The present form of the deduc-
tion with the 7.5 percent AGI floor was established by the Tax Re-
form Act of 1986.

(F) LONG-TERM CARE INSURANCE

Qualified long-term care insurance is treated as accident and
health insurance, and its benefits are treated as amounts received
for personal injuries and sickness and for reimbursement of med-
ical expenses actually incurred. As a consequence, long-term care
insurance benefits are exempt from taxation. In 2004, the exemp-
tion for insurance benefits paid on a per diem or other periodic
basis is limited to the greater of $230 a day or the cost of long-term
care services. N

As discussed above, unreimbursed long-term care expenses are
allowed as an itemized deduction to the extent they and other un-
reimbursed medical expenses exceed 7.5 percent of adjusted gross
income. Long-term care insurance premiums can be counted among
these expenses subject to age-based limits. In 2004, these limits
range from $260 for persons age 40 or less to $3,250 for persons
over age 70. .

Self-employed individuals are allowed to include long-term care
insurance premiums in determining their above-the-line deduction
(a deduction not limited to itemizers) for health insurance ex-
penses. Only amounts not exceeding the age-based limits can be
counted.

Employer contributions to the cost of qualified long-term care in-
surance premiums are exempt from both income and employment
taxes. Age-based limits do not apply. The exemption does not cover
insurance provided through employer-sponsored cafeteria plans or
flexible spending accounts.

Qualified long-term care insurance is a contract that covers only
qualified long-term care services; does not pay or reimburse ex-
penses covered under Medicare; is guaranteed renewable; does not
provide for a cash surrender value or other money that can be paid,
assigned, pledged as collateral for a loan, or borrowed; applies all
refunds of premiums and all policy holder dividends or similar
amounts as a reduction in future premiums or to increase future
benefits; and meets certain consumer protection standards. Policies
issued before January 1, 1997, and meeting a state’s long-term care
insurance requirements at the time the policy was issued are con-
sidered qualified.

Qualified long-term care services are necessary diagnostic, pre-
ventive, therapeutic, curing, treating, mitigating, and rehabilitative
services, and maintenance or personal care services, which are re-
quired by a chronically ill individual, and are provided according
to a plan of care prescribed by a licensed health care practitioner.
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Services provided by a spouse or relative generally cannot be taken
into account.
Chronically ill persons are individuals who are:

¢ unable to perform without substantial assistance from an-
other individual at least two of the following six activities of
daily living (ADLs)for a period of at least 90 days due to a loss
of functional capacity: bathing, dressing, transferring, toileting,
eating, and continence;

e have a level of disability similar to the level of disability
specified for functional impairments (as determined by the Sec-
retary of the Treasury in consultation with the Secretary of
Health and Human Services); or

e require substantial supervision to protect them from
threats to health and safety due to severe cognitive impair-
ment.

A licensed health practitioner (such as a physician, registered
professional nurse, or licensed social worker) must have certified
within the past 12 months that the person for whom services are
provided meets these criteria.

Provisions governing the tax treatment of long-term care insur-
ance were added to the Code in 1996 by the Health Insurance Port-
ability and Accountability Act of 1996. The provisions clarified a
murky area of taxation and indicated congressional support for
helping families insure against the catastrophic costs of caring for
people who are frail or have disabilities.

(G) ADDITIONAL STANDARD DEDUCTION

Taxpayers may claim a standard deduction or itemized deduc-
tions, whichever is greater, in calculating their taxable income. The
standard deduction is based upon one’s filing status and is adjusted
for inflation each year. For 2004, the standard deduction is $4,850
for single filers, $7,150 for heads-of-household filers, and $9,700 for
married couples filing jointly (married individuals filing separately
each have a standard deduction of $4,850).

Some taxpayers who claim the standard deduction may also
claim an additional standard deduction for being blind or age 65
or older. Taxpayers who are both blind and 65 or older may claim
two additional standard deductions; if married and filing a joint re-
turn, it is possible for the couple to claim up to four additional
standard deductions. In 2004, each additional standard deduction
is $950 for married individuals and $1,200 for unmarried individ-
uals.

The additional standard deduction reduces taxpayers’ taxable in-
come and thus their tax liability. It could also free some taxpayers
from having to file a tax return since the filing threshold is in-
creased by the amount of the additional deduction. Taxpayers must
file a return if their gross income is equal to or above their filing
threshold. For most taxpayers, the threshold is equal to the sum
of their personal exemption ($3,100 each in 2004), their standard
deduction, and any additional standard deduction. Different thresh-
olds apply if the taxpayer could be claimed as a dependent by an-
other taxpayer, as sometimes occurs with the elderly.



53

The additional standard deduction for the blind or elderly was
established by the Tax Reform Act of 1986; it replaced an addi-
tional personal exemption for people with these characteristics that
had been in the Code since 1948. One reason for the change is that
the additional standard deduction is less likely to benefit higher in-
come taxpayers, who are more likely to itemize their deductions.

(H) THE TAX CREDIT FOR THE ELDERLY AND PERMANENTLY AND
TOTALLY DISABLED

This credit was initially established to correct inequities in the
taxation of different types of retirement income. Since Social Secu-
rity benefits were originally tax-free, as described above, it was
considered appropriate to shield other forms of retirement income
from taxation as well.

The credit has changed over the years, with the current version
enacted as part of the Social Security Amendments of 1983. Indi-
viduals age 65 or older are provided a tax credit of 15 percent of
their taxable income up to an initial amount, described below. Indi-
viduals under age 65 are eligible only if they are retired because
of a permanent or total disability and have disability income from
either a public or private employer based upon that disability. The
15 percent credit for the disabled is limited only to disability in-
come up to the initial amount.

For those persons age 65 or older and retired, all types of taxable
income are eligible for the credit, including investment income as
well as retirement income. The initial amount for computing the
credit is $5,000 for a single taxpayer age 65 or older. In the case
of a married couple filing a joint return where both spouses are 65
or older the initial amount is $7,500. A married individual filing a
separate return has an initial amount of $3,750. Not being adjusted
for inflation, these amounts have remained the same since 1983.

Additional limitations apply. The initial amount is reduced by
tax-exempt retirement income, such as Social Security, received by
the taxpayer. It is also reduced by $1 for each $2 that the tax-
payer’s adjusted gross income exceeds the following levels: $7,500
for single taxpayers, $10,000 for married couples filing a joint re-
turn, and $5,000 for a married individual filing a separate return.
Due to these limitations and the absence of an inflation adjust-
ment, the number of taxpayers claiming this credit has declined
sharply: in 1980 the credit was claimed on 561,918 returns (for a
‘total of $134,993,000) while in 2000 it was claimed on 155,796 re-
turns (for a total of $32,608,000).

2. TAX LEGISLATION IN THE 107TH CONGRESS
(A) ECONOMIC GROWTH AND TAX RELIEF RECONCILIATION ACT OF 2001

The Economic Growth and Tax Relief Reconciliation Act of 2001
(EGTRRA, P.L. 107-16) made significant changes to Federal tax
laws, some of which are important for older Americans. In order to
comply with the Congressional Budget Act of 1974, EGTRRA pro-
vided that none of its changes would apply to tax years beginning
after 2010; thus, barring subsequent congressional action, the
changes discussed below will expire after 10 years.

N
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For many individuals, the most notable change made by
EGTRRA was the reduction in tax rates on ordinary (as opposed
to capital) income. Before EGTRRA, statutory tax rates were 15
percent, 28 percent, 31 percent, 36 percent, and 39.6 percent, de-
pending upon one’s taxable income. EGTRRA added a new 10 per-
cent bracket for the first band of taxable income and immediately
reduced the statutory rates above 15 percent by 0.5 percent; it fur-
ther reduced those rates to 25 percent, 28 percent, 33 percent and
35 percent starting in tax year 2006. The Act also provided some .
marriage-penalty relief, starting in 2005, by gradually increasing
the standard deduction and the size of the 15 percent bracket for
married couples filing jointly to twice the amounts for single filers.
Alternative minimum tax (AMT) exemptions were increased by
$4,000 for married couples and $2,000 for other filers; this change
reduces the AMT increase that some middle income and higher in-
come taxpayers will experience due to the rate reductions on ordi-
nary income. In addition, individual retirement account (IRA) con-
tribution limits were gradually increased from $2,000 to $5,000 by
2008, and additional contributions were permitted for individuals
age 50 and over.

EGTRRA made numerous changes to pensions. For defined ben-
efit plans, the Act increased the compensation limits taken into ac-.
count in determining deductible employer contributions; it also in-
creased the limit on allowable annual benefits. For defined con-
tribution plans, the Act increased the limit for deductible employer
contributions and no longer requires them to take account of cer-
tain elective deferrals. Limits on employees’ elective deferrals were
increased for 401(k) accounts, section 457 deferred compensation
plans, and section 403(b) annuity plans among others, and addi-
tional contributions were permitted for individuals age 50 and over.
Rules were repealed that reduced deferral amounts in section 457
plans by contributions to other qualified plans. Rollovers from one
type of qualified plan to another were made easier.

EGTRRA allowed small employers a new tax credit for the start-
up costs of establishing or maintaining a new employee retirement
plan. In addition, low and middle income taxpayers were -allowed
a new nonrefundable tax credit for contributions to retirement sav-
ings plans; the maximum credit is 50 percent for married couples
filing a joint return whose adjusted gross income does not exceed
$30,000 ($22,500 for heads of household and $15,000 for single fil-
ers); the credit is reduced at higher incomes and then eliminated
for joint filers with adjusted gross incomes over $50,000 ($37,500
for heads of household and $25,000 for single filers).

EGTRRA also made important changes to the estate, gift, and
generation-skipping taxes. Estate and generation-skipping taxes
were completely abolished after 2009. Since this change, like other
EGTRRA changes, expires at the end of 2010 the abolition may be
temporary. Prior to 2010, other changes become effective. The ex-
clusion amount applicable to the gift tax was increased from
$675,000 in 2001 to $1 million starting in 2002, while the exclusion
amount for the estate tax was increased from $675,000 in 2001 to
$1 million in 2002 and 2003, $1.5 million in 2004 and 2005, $2 mil-
lion in 2006, 2007, and 2008, and $3.5 million in 2009. The max-
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imum rates for all three taxes were gradually reduced across these
years.

(B) THE JOB CREATION AND WORKER ASSISTANCE ACT OF 2002

The Job Creation and Worker Assistance Act of 2002 (P.L. 107-
147) included a number of minor changes and technical corrections
that may affect some older Americans. Amended provisions in-
cluded the standard deduction for married individuals filing sepa-
rately, Medicare+Choice medical savings accounts, pension plans,
and the estate and gift taxes.

(C) TRADE ADJUSTMENT ASSISTANCE REFORM ACT OF 2002

The Trade Adjustment Assistance Reform Act of 2002, part of the
Trade Act of 2002 (P.L. 107-210), authorized a new Federal income
tax credit for health insurance starting in December, 2002. The
credit, known by various names including the health coverage tax
credit (HCTC) and the Trade Adjustment Assistance (TAA) credit,
reimburses eligible taxpayers for 65 percent of the cost of their in-
surance. As the credit is refundable, taxpayers may claim it even
if they have no Federal income tax liability. The credit is also
advanceable, so taxpayers need not wait until they file their re-
turns in order to benefit.

The credit is available to three groups of taxpayers: (1) individ-
uals who are receiving an allowance under the Trade Adjustment
Assistance (TAA) program (or who would be except their unemploy-
ment benefits are not yet exhausted); (2) individuals age 50 and
over who are receiving the new alternative TAA benefit, and (3) in-
dividuals age 55 and over who are receiving a pension benefit from
the Pension Benefit Guarantee Corporation or who took a lump
sum payment from it after August 5, 2002. The credit applies to
ten categories of .insurance, including continuation coverage re-
quired by Federal or state law, state-based or state-arranged plans,
and, in limited instances, individual market insurance.

The credit is not available once individuals become entitled to
Medicare (normally at age 65) or are enrolled in various insurance
plans, including a plan maintained by the individual’s or spouse’s
employer or former employer that pays 50 percent or more of the
cost, the Federal Employees Health Benefit Program, Medicaid; or
the State Children’s Health Insurance Program. The Medicare re-
striction precludes most older Americans from using the credit, but
individuals in their 50’s and early 60’s (particularly those in the
second and third eligibility groups above) may find it especially
helpful since they often have high health insurance costs. Main-
taining health insurance coverage for people in these age groups is
important for helping them preserve assets they will need in retire-
ment.



CHAPTER 4

EMPLOYMENT
A. AGE DISCRIMINATION

1. BACKGROUND

Older workers continue to face numerous obstacles to employ-
ment, including negative stereotypes about aging and productivity;
job demands and schedule constraints that are incompatible with
the skills and needs of older workers; and management policies
that make it difficult to remain in the labor force, such as corporate
downsizing brought on by recession.

Age discrimination in the workplace plays a pernicious role in
blocking employment opportunities for older persons. The develop-
ment of retirement as a social pattern has helped to legitimize this
form of discrimination. Although there is no agreement on the ex-
tent of age-based discrimination, nor how to remedy it, few would
deny that the problem exists for millions of older Americans.

The forms of age discrimination range from the more obvious,
such as age-based hiring or firing; to the more subtle, such as early
retirement incentives. Other discriminatory practices involve relo-
cating an older employee  to an undesirable area in the hopes that
the employee will instead resign, or giving an older employee poor
evaluations to justify the employee’s later dismissal. The pervasive
belief that all abilities decline with age has fostered the myth that
older workers are less efficient than younger workers. Because
younger workers, rather than older workers, tend to receive the
skills and training needed to keep up with technological. changes,
the myth continues. However, research has.shown that although
older people’s cognitive skills are slower, they compensate with im-
proveg judgment.

Too often, employers wrongly assume that it is not financially ad-
vantageous to retrain an older worker because they believe that a
younger employee will remain on the job longer. In fact, the mobil-
ity of today’s work force does not support this perception. According
to the Bureau of Labor Statistics, in 1998, the median job tenure
for a current employee was as little as 3.6 years.

Age-based discrimination in the workplace poses a serious threat
to the welfare of many older persons who depend on their earnings
for their support. While the number of older persons receiving max-
imum Social Security benefits is increasing, most retirees receive
less than the maximum.

According to 1998 Bureau of Labor Statistics (BLS), the unem-
ployment rate was 2.5 percent for workers age 55 to 59, 2.7 percent
for workers 60 to 64, 3.3 percent for workers age 65 to 69, and 3.2
percent for workers age 75 and over. Although older workers as a

(567
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group have the lowest unemployment rate, these numbers do not
reflect those older individuals who have withdrawn completely
from the labor force due to a belief that they cannot find satisfac-
tory employment.

Duration of unemployment is also significantly longer among
older workers. As a result, older workers are more likely to exhaust
available unemployment insurance benefits and suffer economic
hardships. This is especially true because many persons over 45
still have significant financial obligations.

Prolonged unemployment can often have mental and physical
consequences. Psychologists report that discouraged workers can
suffer from serious psychological stress, including hopelessness, de-
pression, and frustration. In addition, medical evidence suggests
that forced retirement can so adversely affect a person’s physical,
emoé:ional, and psychological health that lifespan may be short-
ened.

Despite the continuing belief that older workers are less produc-
tive, there is a growing recognition of older workers’ skills and
value. In 1988 the Commonwealth Fund began a 5-year study,
Americans Over 55 at Work, examining the economic and personal
impact of what the fund saw as a “massive shift toward early re-
tirement that occurred in the 1970’s and 1980’s.” The fund esti-
mates that over the past decade, involuntary retirement has cost
the economy as much as $135 billion a year. The study concludes
that older workers are both productive and cost-effective, and that
hiring them makes good business sense.

Many employers also have reported that older workers tend to
stay on the job longer than younger workers. Some employers have
recognized that older workers can offer experience, reliability, and
loyalty. A 1989 AARP survey of 400 businesses reported that older
workers generally are regarded very positively and are valued for
their experience, knowledge, work habits, and attitudes. In the sur-
vey, employers gave older workers their highest marks for produc-
tivity, attendance, commitment to quality, and work performance.

In the early 1990’s, there was a steady increase in the number
of complaints received by the EEOC. The number of complaints
rose from 14,526 in fiscal year 1990 to 19,573 in fiscal year 1992.
Since that time, however, the number of complaints has declined
to 16,008 in fiscal year 2000.

2. TuE EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

The EEOC is responsible for enforcing laws prohibiting discrimi-
nation. These include: (1) Title VII of the Civil Rights Act of 1964;
(2) The Age Discrimination in Employment Act of 1967; (3) The
Equal Pay Act of 1963; (4) Sections 501 and 505 of the Rehabilita-
tion Act of 1973; and (5) the Americans With Disabilities Act of
1990.

When originally enacted, enforcement responsibility for the
ADEA was placed with the Department of Labor (DOL) and the
Civil Service Commission. In 1979, however, Congress enacted
President Carter’s Reorganization Plan No. 1, which called for the
transfer of responsibilities for ADEA administration and enforce-
ment to the EEOC, effective July 1, 1979.



59

The EEOC has been praised and criticized for its performance in
enforcing the ADEA. In recent years, concerns have been raised
over EEOC’s decision to refocus its efforts from broad complaints
against large companies and entire industries to more narrow cases
involving few individuals. Critics also point to the large gap be-
tween the number of age-based complaints filed and the EEOC’s
modest litigation record. In fiscal year 2002, the EEOC received -
19,921 complaints and filed suits in just 29 cases.

3. THE AGE DISCRIMINATION IN EMPLOYMENT ACT
(A) BACKGROUND

Over three decades ago, Congress enacted the Age. Discrimina-
tion in Employment Act of 1967 {ADEA) (P.L. 90-202) “to promote
employment of.older persons based on their ability rather than age;
to prohibit arbitrary age discrimination in employment; and to help
employers and workers find ways of meeting problems arising from
the impact of age on employment.”

In large part, the ADEA arose from a 1964 Executive Order
issued by President Johnson declaring a public policy against age
discrimination in employment. Three years later, the President
called for congressional action to eliminate age discrimination. The
ADEA was the culmination of extended debate concerning the prob-
lems of providing equal -opportunity for older workers in employ-
ment. At issue was the need to balance the right of older workers
to be free from age.discrimination in employment with the employ-.
er’s- prerogative to control managerial decisions. The provisions of
the ADEA attempt to balance these competing. interests by prohib- .
iting arbitrary age-based discrimination in the employment rela-
tionship. The law provides that arbitrary age limits should not-be-
conclusive in determinations of nonemployability, and that employ-
ment decisions regarding older persons should be based on indi-
vidual assessments of each older worker’s potential or ability.

The ADEA prohibits discrimination against persons age 40 and
older in hiring, discharge, promotions, compensation, term condi-
tions, and privileges of employment. The ADEA applies to private-
employers with 20 or more workers; labor organizations with 25 or
more members or that operate a hiring hall or office which recruits
potential employees or obtains job opportunities; Federal, state,
and local governments; and employment agencies.

Since its enactment in 1967, the ADEA has been amended mnu-
merous times. The first set of amendments occurred in 1974, when
the law was extended to include Federal, state, and local govern-
ment employers. The number of covered workers was also in-
creased by limiting exemptions for employers with fewer than 20
employees. (Previous law exempted employers with 25 or fewer em-
ployees.) In 1978, the ADEA was amended by extending protections
to age 70 for private sector, state, and local government employers,
and by removing the upper age limit for employees of the Federal
Government.

In 1982, the ADEA was amended by the Tax Equity and Fiscal
Responsibility Act (TEFRA) to include the so-called “working aged”
clause. As a result, employers are required to retain their over—65 -
workers on the company health plan rather than automatically



60

shift them to Medicare. Under previous law, Medicare was the pri-
mary payer and private plans were secondary. TEFRA reversed the
situation, making Medicare the payer of last resort.

Amendments to the ADEA were also included in the 1984 reau-
thorization of the Older Americans Act (P.L. 98-459). Under the
1984 amendments, the ADEA was extended to U.S. citizens who
are employed by U.S. employers in a foreign country. Support for
this legislation stemmed from the belief that such workers should
not be subject to possible age discrimination just because they are
assigned abroad. In addition, the executive exemption was raised
from $27,000 to $44,000, the annual private retirement benefit
level used to determine the exemption from the ADEA for persons
in executive or high policymaking positions.

The Age Discrimination in Employment Act Amendments of 1986
contained provisions that eliminated mandatory retirement alto-
gether. By removing the upper age limit, Congress sought to pro-
tect workers age 40 and above against discrimination in all types
of employment actions, including forced retirement, hiring, pro-
motions, and terms and conditions of employment. The 1986
Amendments to the ADEA also extended through the end of 1993
an exemption from the law for institutions of higher education and
£01i St§1te and local public safety officers (these issues are discussed

elow).

In 1990, Congress amended the ADEA by enacting the Older
Workers Benefit Protection Act (P.L. 101—433). This legislation re-
stored and clarified the ADEA’s protection of older workers’ em-
ployee benefits. In addition, it established new protections for
workers who are asked to sign waivers of their ADEA rights.

The Age Discrimination in Employment Amendments of 1996
(P.L. 104—208) amended the 1986 amendments to restore the public
safety exemption. These amendments allowed police and fire de-
partments to use maximum hiring ages and mandatory retirement
ages as elements of their overall personnel policies.

The ADEA was amended again in 1998 by the Higher Education
Amendments of 1998 (P.L. 105-244) (HEA of 1998). The HEA of
1998 created an exception to the ADEA that allows colleges and
universities to offer an additional age-based benefit to tenured fac-
ulty who voluntarily retire.

(B) TENURED FACULTY EXEMPTION

Provisions in the 1986 amendments to the ADEA to temporarily
exempt universities from the law reflect the continuing debate over
the fairness of the tenure system in institutions of higher edu-
cation. During consideration of the 1986 amendments, several leg-
islative proposals were made to eliminate mandatory retirement of
tenured faculty, but ultimately a compromise allowing for a tem-
porary exemption was enacted into law.

The exemption allowed institutions of higher education to set a
mandatory retirement age of 70 years for persons serving under
tenure at institutions of higher education. This provision was in ef-
fect for 7 years, until December 31, 1993. The law also required the
EEOC to enter into an agreement with the National Academy of
Sciences to conduct a study to analyze the potential consequences
of the elimination of mandatory retirement for institutions of high-
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er education. The National Academy of Sciences formed the Com-
mittee on Mandatory Retirement in Higher Education (the Com-
mittee) to conduct the study.

Proponents of mandatory retirement at age 70 argue that with-
out it, institutions of higher education will not be able to continue
to bring in those with fresh ideas. The older faculty, it is claimed,
would prohibit the institution from hiring younger teachers who
are better equipped to serve the needs of the school. They also
claim that allowing older faculty to teach or research past the age
of 70 denies women and minorities access to the limited number of
faculty positions.

Opponents of the exemption claim that there is little statistical
proof that older faculty keep minorities and women from acquiring
faculty positions. They cite statistical information . gathered at
Stanford University and analyzed in a paper by Allen Calvin which
suggests that even with mandatory retirement and .initiatives to
hire more minorities and -women, there was only a slight change
in the percentage of tenured minority and women. In addition, they
argue that colleges and universities are using mandatory retire-
ment to rid themselves of both undesirable and unproductive pro-
fessors, instead of dealing directly with a problem that can affect
faculty members of any age. The use of performance appraisals,
they argue, is'a more reliable and fair method of ending ineffectual _
teaching service than are age-based employment policies. .

Based upon its review, the Committee recommended “that the
ADEA exemption permitting the mandatory retirement of tenured
faculty be allowed to expire at the end of 1993.” On December 31,
1993, the exemption expired.

The Committee reached two key conclusions:

(1) At most colleges and universities, few tenured faculty
would continue working past age 70 if mandatory retire-
ment is eliminated because most faculty retire before age
70. In fact, colleges and universities'without mandatory re-
tirement that track the data on the proportion of their fac-
ulty over age 70 report no more than 1.6 percent.

(2) At some research universities, a high proportion of
faculty may choose to work past age 70 if mandatory re-
tirement is eliminated. A small number of research univer-
sities report that more than 40 percent of the faculty who
retire each year have done so at the current mandatory re-
tirement age of 70. The study suggested that faculty who
are research oriented, enjoy inspiring students, have light
teaching loads, and are covered by pension plans that re-
ward later retirement are more likely to work past 70.

The Committee examined the issue of faculty. turnover and con-
cluded that a number of actions can be taken by universities to en-
courage, rather than mandate selected faculty retirements. Al-
though some expense may be involved, the proposals are likely to
enhance faculty turnover. Most prominent among them is the use
of retirement incentive programs. The Committee recommended
that Congress, the Internal Revenue Service, and the EEOC “per-
mit colleges and universities to offer faculty voluntary retirement
incentive programs that are not classified as an employee benefit,
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include an upper age limit for participants, and limit participation
on the basis of institutional needs.” The Committee also rec-
ommended policies that would allow universities to change their
pension, health, and other benefit programs in response to chang-
ing faculty behavior and needs.

The 1998 ADEA amendments contained in the Higher Education
Amendments of 1998 incorporated the suggestions of the Com-
mittee. The HEA of 1998 allowed colleges and universities to create
voluntary incentive programs through the use of supplemental ben-
efits, or benefits in addition to any retirement or severance benefits
that are generally offered to tenured employees upon retirement.
Supplemental benefits may be reduced or eliminated on the basis
of age without violating the ADEA. The amendment expressly pro-
hibited non-supplemental benefits from being reduced or elimi-
nated based on age. The voluntary incentive plans are subject to
certain requirements. A tenured employee who becomes eligible to
retire has 180 days in which time they may retire and receive both
regular benefits and supplemental benefits. Upon electing to retire,
an institution may not require retirement before 180 days from the
date of the election.

(C) STATE AND LOCAL PUBLIC SAFETY OFFICERS

In 1983, the Supreme Court in EEOC v. Wyoming, 460 U.S. 226,
rejected a mandatory retirement age for state game wardens, hold-
ing that states were fully subject to the ADEA. In 1985, the Court
outlined the standards for proving a “bona fide occupational quali-
fication” (BFOQ) defense for public safety jobs in two cases, West-
ern Air Lines v. Criswell, 472 U.S. 400 (rejecting mandatory retire-
ment age for airline flight engineers), and Johnson v. Baltimore,
472 U.S. 353 (rejecting mandatory retirement age for firefighters).
The Court made clear that age may not be used as a proxy for safe-
ty-related job qualifications unless the employer can satisfy the
narrow BFOQ exception.

Criswell’s discussion of the BFOQ defense indicated that the
State’s interest in public safety must be balanced by its interest in
eradicating age discrimination. In order to use age as a public safe-
ty standard, the employer must prove that it is “reasonably nec-
essary to the normal operation of the business.” This may be prov-
en only if the employer is “compelled” to rely upon age either be-
cause (a) it has reasonable cause to believe that all or substantially
all persons over that age would be unable to safely do the job or
(b) it is highly impractical to deal with older persons individually.
_ In subsequent years, some states and localities with mandatory
retirement age policies below age 70 for public safety officers were
concerned about the impact of these decisions. By March 1986, 33
states or localities had been or were being sued by the EEOC for
the establishment of mandatory retirement hiring age laws.

‘In 1986, the ADEA was amended to eliminate mandatory retire-
ment based upon age in the United States. As part of a compromise
that enabled this legislation to pass, Congress established a 7-year
exemption period during which State and local governments that
already had maximum hiring and retirement ages in place for pub-
lic safety employees could continue to recognize them. The exemp-
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tion allowed public employers time to phase in comphance without
having to worry about litigation.

Supporters of a permanent exemption for state and local public
safety officers argue that the mental and physical demands and
safety considerations for the public, the individual, and co-workers
who depend on each other in emergency situations, warrant man-
datory retirement ages below 70 for these state and local workers.
In addition, they contend that it would be difficult to establish that
a lower mandatory retirement age for public safety officers is a
BFOQ under the ADEA. Because of the conflicting case law on
BFOQs, costly and time-consuming litigation would be likely. They
note that jurisdictions wishing to retain the hiring and retirement
standards established for public safety officers prior to the Wyo-
ming decision are forced to engage in costly medical studies to sup-
port their standards. Finally, they question the feasibility of indi-
vidual employee evaluations, some citing the difficulty involved in
administering the tests because of technological limitations con-
cerning what human characteristics can be reliably evaluated, the
equivocal nature of test results, and economic costs. They do not
believe that individualized testing is a safe and reliable substitute
for pre-established age limits for public safety officers.

Those who oppose an exemption contend that there is no jus-
tification for applying one standard to Federal public safety per-
sonnel and another to state and local public safety personnel. They
believe that exempting state and local governments from the hiring
and retirement provisions of the ADEA will give these governments
the same flexibility that Congress granted to Federal agencies that
employ law enforcement officers and firefighters.

As an additional argument against exempting public safety offi-
cers from the ADEA, opponents note that age affects each indi-
vidual differently. They maintain that tests.can be used to measure
the effects of age on individuals, including tests that measure gen-
eral fitness, cardiovascular condition, and reaction time. In addi-
tion, they cite research on the performance of older law enforce-
ment officers and firefighters which supports the conclusion that
job performance does not invariably decline with age and that there
are accurate and economical ways to test physical fitness and pre-
dict levels of performance for public safety occupations. All that the
ADEA requires, they argue, is that the employer make individual-
ized assessments where it is possible and practical to do so. The
only fair way to determine who is physically qualified to perform
police and fire work is to test ability and fitness.

Finally, those arguing against an exemption contend that man-
datory retirement and hiring age limits for public safety officers
are repugnant to the letter and spirit of the ADEA, which was en-
acted to promote employment of older persons based on their abil-
ity rather than age, and to prohibit arbitrary age discrimination in
employment. They believe that it was Congress’ intention that age
should not be used as the principal determinant of an individual’s
ability to perform a job, but that this determination, to the greatest
extent feasible, should be made on an individual basis. Maximum
hiring age limitations and mandatory retirement ages, they con-
tend, are based on notions of age-based incapacity and would rep-
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resent a significant step backward for the rights of older Ameri-
cans.

The 1986 amendments to the ADEA required the EEOC and the
Department of Labor to jointly conduct a study to determine: (1)
whether physical and mental fitness tests are valid measures of the
ability and competency of police and firefighters to perform the re-
quirements of their jobs; (2) which particular types of tests are
most effective; and (3) to develop recommendations concerning spe-
cific standards such tests should satisfy. Congress also directed the
EEOC to promulgate guidelines on the administration and use of
physical and mental fitness tests for police officers and firefighters.
The 5-year study completed in 1992 by the Center for Applied Be-
havioral Sciences of the Pennsylvania State University (PSU) con-
cluded that age is not a good predictor of an individual’s fitness
and competency for a public safety job. The study expressed the
view that the best, albeit imperfect, predictor of on-the-job fitness
is periodic testing of all public safety employees, regardless of age.
No recommendations with respect to the specific standards that
physical and mental fitness tests should measure were developed.
Instead, the study discussed a range of tests that could be used.
The EEOC did not promulgate guidelines to assist State and local
governments in administering the use of such tests.

In the early 1990’s, the issue of mandatory retirement for public
safety officers was addressed in two bills introduced in the House
of Representatives. On July 23, 1993, Representative Major R.
Owens, together with Representative Austin J. Murphy and 15
other cosponsors, introduced H.R. 2722, “Age Discrimination in
Employment Amendments of 1993.” It was similar but not identical
to H.R. 2554, “Firefighters and Police Retirement Security Act of
1993,” introduced by Representative Murphy on June 29, 1993.

H.R. 2554 sought to amend the Age Discrimination in Employ-
ment Amendments of 1986 to repeal the provision which termi-
nated an exemption for certain bona fide hiring and retirement
plans applicable to state and local firefighters and law enforcement
(ifgféc;rs. H.R. 2554 would have preserved the exemption beyond

H.R. 2722 sought to amend section 4 of the ADEA to allow, but
not require, State and local bona fide employee benefit plans that
used age-based hiring and retirement policies as of March 3, 1983
to continue to use such policies, and to allow state and local gov-
ernments that either did not use or stopped using age-based poli-
cies to adopt such policies provided that the mandatory retirement
age is not less than 55 years of age. In addition, H.R. 2722 once
again directed the EEOC to identify particular types of physical
and mental fitness tests that are valid measures of the ability and
competency of public safety officers to perform their jobs and to
promulgate guidelines to assist state and local governments in the
administration and use of such tests.

On March 24, 1993, the Subcommittee on Select Education and
Civil Rights conducted an oversight hearing on the issue of the use
of age for hiring and retiring law enforcement officers and fire-
fighters. On March 24, 1993, the Subcommittee held a markup of
H.R. 2722 and approved it by voice vote. The Committee on Edu-
cation and Labor considered H.R. 2722 for markup on October 19,
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1993. The Committee accepted two amendments by voice vote, in-
cluding an amendment offered by Representative Thomas C. Saw-
yer. A quorum being present, the Committee, by voice vote, ordered
the bill favorably reported, as amended.

On November 8, 1993, H.R. 2722, as amended, passed in the
House by voice vote, under suspension of the rules (two-thirds vote
required). On November 9, 1993, H.R. 2722 was referred to the
Senate Committee on Labor and Human Resources. There was no
further action on H.R. 2722 in the 103d Congress.

On September 30, 1996, The Age Discrimination in Employment
Act Amendments of 1996 amended the ADEA to allow police and
fire departments to use maximum hiring ages and mandatory re-
tirement ages as elements in their overall personnel policies. The
1996 amendments to the ADEA were included in the Omnibus
Consolidated Appropriations for fiscal year 1997 (P.L. 104-208).

(D) THE SUPREME COURT

The Supreme Court addressed the elements of an ADEA prima
facie case in O’Connor v. Consolidated Coin Caterers Corp., 517
U.S. 308 (1996). The Court held that a prima facie case is not es-
tablished by showing simply that an employee was replaced by
someone outside of the class. The plaintiff must show that he was
replaced because of his age.! The Court evaluated whether the
prima facie elements evinced by the U.S. Court of Appeals for the
Fourth Circuit were required to establish a prima facie case. The
Fourth Circuit held that a prima facie case is established under the
ADEA when the plaintiff shows that: “(1) He was in the age group
protected by the ADEA; (2) he was discharged or demoted; (3) at
the time of his discharge or demotion, he was performing his job
at a level that met his employer’s legitimate expectations; and (4)
following his discharge or demotion, he was replaced by someone
of comparable qualifications outside of the protected class.”2 The
Court found that the fourth prong, replacement by someone outside
of the class, is not the only manner in which a plaintiff can prove
a prima facie case under the ADEA.3 A violation can be shown
even if the person was replaced by someone who also falls within
the protected class. For example, replacing a. 76-year-old with a 45-
year-old may be a violation of the ADEA; if the  person was re--
placed because of his age.

In 1993, the Court ruled on two cases affecting the aged commu-
nity. Burden of proof problems formed the heart of the controversy
in both employment discrimination cases. In Hazen Paper Co. v.
Biggins, 507 U.S. 604 (1993), the Court held unanimously that
there can be no violation of the ADEA when the employer’s alleg-
edly unlawful conduct is motivated by some factor other than the
employee’s age. The fact that an employee’s discharge occurred a

10’Connor v. Consolidated Coin Caterers Corp., 517 U.S. 308 (1996).

2(¥Connor, 517 U.S. at 310.

3See O’Connor, 517 U.S. at 312. Justice Scalia, writing for the majority, stated: “As the very
name ‘prima facie case’ suggests, there must be at least a logical connection between each ele-
ment of the prima facie case and the illegal discrimination for which it establishes a ‘legally
mandatory’ rebuttable presumption . . . The element of replacement by. someone under 40 fails
this requirement. The discrimination prohibited by the ADEA is discrimination ‘because of [an}
individual’s age”’ (quoting Texas Dept. of Community Affairs v. Burdine, 450 U.S. 248, 254 n.
7 (1981).
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few weeks before his pension was due to vest did not establish a
per se violation of the statute.

In Biggins, a family owned company hired an employee in 1977
and discharged him in 1986 when he was 62 years old. The dis-
charge, which was the culmination of a dispute with the company
over his refusal to sign a confidentiality agreement, occurred a few
weeks prior to the end of the 10-year vesting period for his pension.
The employee sued the employer under the ADEA and the Em-
ployee Retirement Income Security Act (ERISA). At trial, the jury
found that the company had violated ERISA and “willfully” vio-
lated the ADEA. The district court granted judgment notwith-
standing the verdict on the finding of willfulness. The First Circuit
affirmed the judgment on both the ADEA and ERISA counts, but
reversed on the issue of willfulness.

On appeal, the Court held that an employer’s interference with
pension benefits, which vest according to years, does not by itself
support a finding of an ADEA violation. The Court reasoned that
in a disparate treatment case liability depends on whether the pro-
tected trait motivated the employer’s decision and that a decision
based on years of service is not necessarily age-based.

Justice O’Connor explained that the ADEA is intended to ad-
dress the “very essence” of age discrimination, when an older em-
ployee is discharged due to the employer’s belief in the stereotype
that “productivity and competence decline with old age.” The ADEA
forces employers to focus on productivity and competence directly
instead of relying on age as a proxy for them. However, the prob-
lems posed by such stereotypes disappear when the employer’s de-
cision is actually motivated by factors other than age, even when
the motivating factor is correlated with age, as is usually the case
with pension status. O’Connor explained that the correlative factor
remains analytically distinct, however much it is related to age.
The vesting of pension plans usually is a function of years of serv-
ice. However, a decision based on that factor is not necessarily age-
based. An older employee may have accumulated more years of
service by virtue of his longer length of time in the workforce, but
an employee too young to be protected by the ADEA may have ac-
cumulated more if he has worked for a particular employer for his
entire career while an older worker may have been recently hired.
Thus, O’Connor concluded that the discharge of a worker because
his pension is about to vest is not the result of a stereotype about
age, but of an accurate judgment about the employee.

The Court noted that its holding did not preclude a possible find-
ing of liability if an employer uses pension status as a proxy for
age, a finding of dual liability under ERISA and ADEA, or a find-
ing of liability if vesting is based on age rather than years of serv-
ice. The Biggins Court also held that the “knowledge or reckless
disregard” standard for liquidated damages established in Trans-
World Airlines, Inc. v. Thurston, 469 U.S. 111 (1985), applies to sit-
uations in which the employer has violated the ADEA through an
informal decision motivated by an employee’s age, as well as
through a formal, facially discriminatory policy.

In St. Mary’s Honor Center v. Hicks, 509 U.S. 502 (1993) the
Court altered the burden shifting analysis for resolving Title VII
intentional discrimination cases set forth in Texas Department of
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.Community Affairs v. Burdine, 450 U.S. 248 (1981). Burdine had
regularly been applied to ADEA cases. See, e.g. Williams v.
Valentec Kisco, Inc., 964 F.2d 723 (8th Cir.), cert. denied, 506 U.S.
1014 (1992); Williams v. Edward Apffels Coffee Co., 792 F.2d 1492
(9th Cir. (1992)). As a result of the holding in Hicks, an employee
who discredits all of an employer’s articulated legitimate non-
discriminatory reasons for an employment decision is not automati-
cally entitled to judgment in an action under the ADEA.

Prior to Hicks, in McDonnell-Douglas Corp. v. Green, 411 U.S.
792 (1973), the Court established a three-step framework for re-
solving Title VII cases involving intentional discrimination: This
framework was reaffirmed by the Court in Burdine: first, the plain-
tiff must establish a prima facie case of discrimination with evi-
dence strong enough to result in a judgment that the employer dis-
criminated, if the employer offers no evidence of its own; second,
if the plaintiff establishes a prima facie case, the employer must
then come forward with a clear and specific nondiscriminatory rea-
son for the challenged action; and third, if the employer offers a
nondiscriminatory reason for its: conduct, the plaintiff then must
establish that the reason the employer offered was a pretext for
discrimination. Significantly, the.Court made clear in Burdine.that
the plaintiff can prevail at this third stage “either directly by per-
suading the court that a discriminatory reason more likely moti-
vated the employer, or indirectly by showing that the employer’s
proffered explanation is unworthy of credence.”

The majority in Hicks held that an employee who discredits all .
of an employer’s stated reasons for his demotion and subsequent
discharge is not automatically entitled to judgment in his case
under Title VII. Accordingly, the trial court. in Hicks was justified
in granting judgment to the employer on the basis of a reason the
employer did not articulate.

In Hicks, an. African-American shift commander at a halfway
house was demoted to the position. of correctional officer and later
discharged. He had consistently been rated “competent” and had
not been disciplined for misconduct or dereliction of duty until his
supervisor was replaced. The new supervisor viewed him dif-
ferently. At trial, the plaintiff alleged that the employment deci-
sions were racially motivated. However, the employer claimed that
the plaintiff had violated work rules. The district court found this
reason to be pretextual. Nevertheless, it ruled for the halfway
house. The district court felt that the plaintiff had not shown that
the effort to terminate him was motivated by race rather than
some other factor. The U.S. Circuit Court of Appeals for the Eighth
Circuit reversed. The Eighth Circuit maintained that once the shift
commander proved that all of the employer’s proffered reasons
were pretextual, the plaintiff was entitled to judgment as a matter
of law, because the employer was left in a position of having offered
no legitimate reason for its actions.

In a 54 decision written by Justice Scalia, the Supreme Court
reversed the Eight Circuit’s decision and upheld the district court’s
judgment for the employer. The Court held that the plaintiff was
not entitled to judgment even though he had established a prima
facie case of discrimination and disproved the employer’s only prof-
fered reason for its conduct. Instead, the majority said that plain-
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tiffs may be required not just to prove that the reasons offered by
the employer were pretextual, but also to “disprove all other rea-
sons suggested, no matter how vaguely, in the record.”

Justice Souter wrote a dissenting opinion, joined by dJustices
Blackmun, White, and Stevens. Justice Souter charged that the
majority’s decision “stems from a flat misreading of Burdine and ig-
nores the central purpose of the McDonnell-Douglas framework.”
He also accused the majority of rewarding the employer that gives
false evidence about the reason for its employment decision because
the falsehood would be sufficient to rebut the prima facie case and
the employer can then hope that the factfinder will conclude that
the employer acted for a valid reason. “The Court is throwing out
the rule,” Justice Souter asserted, “for the benefit of employers who
have been found to have given false evidence in a court of law.”

In Reeves v. Sanderson Plumbing Products, 530 U.S. 133 (2000),
the Court ruled that a plaintiffs prima facie case, combined with
sufficient evidence to find that the employer’s asserted justification
is false, may permit the trier of fact to conclude that the employer
engaged in unlawful discrimination. Reeves, a then 57 year-old su-
pervisor at Sanderson Plumbing, was discharged for allegedly mak-
ing numerous timekeeping errors and misrepresentations. At trial,
Reeves established a prima facie case for violation of the ADEA
and offered evidence to demonstrate that Sanderson Plumbing’s ex-
planation for his termination was a pretext for age discrimination.
Reeves introduced evidence of his accurately recording the attend-
ance and hours of the employees under his supervision. Reeves also
showed that an executive at Sanderson Plumbing demonstrated
age-based animus in his dealings with him. A jury awarded Reeves
$35000 in compensatory damages. The district court awarded
$35,000 in liquidated damages, based on the jury’s finding that the
age discrimination was willful, and an additional $28,491 in front
pay. The Fifth Circuit reversed, finding that Reeves had not intro-
duced sufficient evidence to sustain the jury’s finding of unlawful
discrimination.

The Supreme Court reversed the Fifth Circuit’s decision. Justice
O’Connor, writing for a unanimous Court, maintained that the
Fifth Circuit disregarded impermissibly critical evidence favorable
to Reeves. To determine whether a party is entitled to judgment as
a matter of law, a reviewing court must consider the evidentiary
record as a whole and disregard evidence favorable to the moving
party. The Fifth Circuit ruled that Sanderson Plumbing was enti-
tled to judgment as a matter of law. However, in disregarding evi-
dence favorable to Reeves and failing to draw all reasonable infer-
ences in his favor, the Fifth Circuit impermissibly substituted its
judgment concerning the weight of the evidence for the judgment
of the jury.

In 2002, the Court considered whether a complaint in an employ-
ment discrimination lawsuit must contain specific facts that estab-
lish a prima facie case of discrimination under the McDonnell-
Douglas framework. In Swierkiewicz v. Sorema, 534 U.S. 506
(2002), the petitioner alleged that he had been terminated on ac-
count of his national origin in violation of Title VII and on account
of his age in violation of the ADEA. The petitioner’s complaint had
been dismissed by a U.S. district court because it was found to
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have not adequately alleged a prima facie case. The court main-
tained that the complaint had not adequately alleged -cir-
cumstances that supported an inference of discrimination. The Sec-
ond Circuit affirmed the district court’s decision.

The Court reversed the Second Circuit’s decision. The Court
noted that the imposition of a heightened pleading standard in em-
ployment discrimination cases conflicted with rule 8(a)(2) of the
Federal Rules of Civil Procedure. Rule 8(a)(2) requires that a com-
plaint include only “a short and plain statement of the claim show-
ing that the pleader is entitled to relief.” This statement must sim-
ply give the defendant fair notice of the plaintiffs claim and the
grounds upon which it rests.

The Court also observed that it would be inappropriate to require
a plaintiff to plead facts that establish a facie case because the
McDonnell-Douglas framework does not apply in every employment
discrimination case. An employee may prevail on an employment
discrimination claim, and avoid the McDonnell-Douglas framework,
by producing direct evidence of discrimination. Thus, the -Court
maintained that “fulnder the Second Circuit’s heightened pleading
standard, a plaintiff without direct evidence of discrimination at
the time of his complaint must plead a prima facie case of discrimi-
nation, even though discovery might uncover such-direct evidence.”
The court found it “incongruous” to require a plaintiff to plead:
more facts than he may ultimately need to prove to succeed on the
merits if direct evidence of discrimination is discovered.

Since 1990, the Court has decided several other cases involving -
the ADEA. In Gilmer v. Interstate/Johnson Lane Corp., 500 U.S,
20 (1990), the Court found that the ADEA does not preclude en-
forcement of a compulsory arbitration clause. The plaintiff in
Gilmer, signed a registration application with the New York Stock
Exchange (NYSE), as required by his employer. The application
provided that the plaintiff would agree to arbitrate any claim or
dispute that arose between him and Interstate. Gilmer filed an
ADEA claim with the EEOC upon being fired at age 62. The Court
maintained that Congress would have explicitly precluded arbitra-
tion in the ADEA had it not. wanted arbitration to be an appro-
priate method of attaining relief, The compulsory arbitration clause
required simply that the plaintiff's claim be brought in an arbitral
rather than a judicial forum.

In Oubre v. Entergy Operations, Inc.; 522 U.S. 422 (1998), the
Court considered whether an employee had to return money she re-
ceived as part of a severance agreement before bringing suit under
the ADEA. The Older Workers Benefit. Protection Act established -
new protections for workers who are asked to sign waivers of their -
ADEA rights. The employee received severance pay in return for
waiving any claims against the employer. The Court held that the
plaintiff did not have to return the money before bringing suit be-
cause the employer failed to comply with three of the requirements
of the waiver provisions under the ADEA.

Finally, in Kimel v. Florida Board of Regents, 528 U.S. 62 (2000),
the Court determined that states are immune from suit by public
employees under the ADEA. In a divided opinion, the Court found
that the ADEA is not appropriate legislation under section 5 of the
Fourteenth Amendment. As legislation enacted solely under Con-
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gress’ Commerce Clause authority, the ADEA did not abrogate the
states’ sovereign immunity. Because the ADEA prohibits substan-
tially more state employment decisions than would likely be found
unconstitutional under the applicable equal protection rational
basis standard, the Court maintained that it lacked a “congruence
and proportionality” between the injury to be prevented or rem-
edied and the means adopted to achieve that end. Further, the
Court found no evidence in the legislative history of the ADEA to
suggest that state and local governments were unconstitutionally
discriminating against their employees. Thus, the enactment of the
ADEA did not appear to be appropriate legislation under section 5
of the Fourteenth Amendment.

B. FEDERAL PROGRAMS

There are two primary sources of Federal employment and train-
ing assistance available to older workers. The first, and larger of
the two, is “Adult and Dislocated Worker Employment and Train-
ing Activities” authorized under Title I of the Workforce Invest-
ment Act of 1998. The second is the Senior Community Service
Emplxyment Program authorized under Title V of the Older Ameri-
cans Act.

1. THE ADULT AND DISLOCATED WORKER PROGRAM AUTHORIZED
UNDER THE WORKFORCE INVESTMENT ACT

The Workforce Investment Act of 1998 (WIA) was enacted on Au-
gust 1998. The intent of the legislation was to consolidate, coordi-
nate, and improve employment, training, literacy, and vocational
rehabilitation programs. Among other things, WIA repealed the Job
Training Partnership Act (JTPA) on July ‘1, 2000, and replaced it
with new training provisions under Title I of WIA. States were re-
quired to implement WIA no later than July 1, 2000. The second
full year of WIA implementation ended June 30, 2002.

Under WIA, for the most part, one set of services and one deliv-
ery system are authorized both for “adults” and for “dislocated
workers,” but funds continue to be appropriated separately for the
two groups. Funds for these programs are contained in the Labor-
HHS-ED appropriations act. The FY2002 appropriation for adult
activities is $945.4 million, and for dislocated workers is approxi-
mately $1.5 billion.

Funds from the adult funding stream are allotted among States
according to the following three equally weighted factors: (1) rel-
ative number of unemployed individuals living in areas with jobless
rate of at least 6.5 percent for the previous year; (2) relative num-
ber of unemployed individuals in excess of 4.5 percent of the State’s
civilian labor force; and (3) the relative number of economically dis-
advantaged adults. At least 85 percent of the funds allocated to
States are allocated to local areas by formula. Not less than 70 per-
cent of the local funds must be allocated using the same three-part
formula used to allocate funds to States. The remainder of the
adult funds allocated to local areas can be allocated based on for-
mulas approved by the Secretary of Labor as part of the State plan
that take into account factors relating to excess poverty or excess
unemployment above the State average in local areas. For the pe-
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riod between July 1, 2001 and June 30, 2002, over 10,000 adults
who exited the WIA adult program were age 55 or older, rep-
resenting 6 percent of total adult exiters.

Funds from the dislocated worker funding stream are allotted
among States according to the following three equally weighted fac-
tors: (1) relative number of unemployed individuals; (2) relative -
number of unemployed individuals in excess of 4.5 percent of the
State’s civilian labor force; and (3) the relative number of individ-
uals unemployed 15 weeks or longer. At least 60 percent of the
funds allocated to States must be allocated to local areas based on
a formula. This formula, prescribed by the Governor, must be
based on factors, such as insured unemployment data, unemploy-
ment concentrations, and long-term unemployment data. Local
areas, with the approval of the Governor, may transfer 20 percent
of funds between the adult program and the dislocated worker pro-
gram. For the period between July 1, 2001 and June 30, 2002.
nearly 15,000 dislocated workers who exited the WIA dislocated
worker program were age 55 or older, representing 11 percent of
total dislocated worker exiters.

Funds appropriated for adult and dislocated worker activities are
used to provide services to adults age 18 and older and to individ-
uals who meet the definition of being a dislocated worker (i.e., a
person who has lost a job or received notice, and is unlikely to re-
turn to the current job or industry; was self-employed, but is now
unemployed due to economic conditions or natural disaster; or is a
displaced homemaker.) Three levels of service are provided: “core
services,” “intensive services,” and “training services.” Any indi-
vidual who meets the definition of an adult or a dislocated worker
is eligible to receive core services, such as job search and placement
assistance. To be eligible to receive intensive services, such as com-
prehensive assessments and individual counseling and career plan-
ning, an individual has to be unemployed, and unable to obtain em-
ployment through core services or employed but in need of inten-
sive services to obtain or retain employment that allows for self-
sufficiency. To be eligible to receive training services, such as occu-
pational training, on-the-job training, and job readiness training,
an individual has to have met the eligibility for intensive service
and been unable to obtain or retain employment through those
services. There is no income eligibility requirement for receiving
services, although for intensive and training services provided from
appropriations for adult activities, local areas are required to give
priority to recipients of public assistance and other low-income in-
dividuals if funds are limited in the local area.

Training is provided primarily though individual training ac-
counts (ITA’s), which are used by participants to purchase training
services from eligible providers in consultation with a case man-
ager. (Eligible providers are entities that meet minimum require-
ments established by the Governor.) Payments from ITA’s may be
made in a variety of ways, including the electronic transfer of
funds through financial institutions and vouchers. In addition to
core, intensive, and training service, local areas can decide whether
or not to provide supportive services, such as transportation and
child care to individuals receiving any of the three levels of service
who are unable to obtain them through other programs.
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Under WIA, each local area must develop a “one-stop” system to
provide core services and access to intensive services and training
through at least one physical center, which may be supplemented
by electronic networks. The law mandates that certain “partners,”
including entities that carry out the Senior Community Service
Employment Program, provide “applicable” services through the
one-stop system. Partners must enter into written agreements with
local boards regarding services to be provided, the funding of the
services and operating costs of the system, and methods of refer-
ring individuals among partners.

THE LABOR MARKET EXPERIENCE OF OLDER WORKERS

Older workers, a group with varying definitions, tend to be less
disadvantaged economically than some other groups (e.g., minori-
ties and women). The older worker group, for example, has a lower
unemployment rate and a higher wage than the typical labor force
participant. According to data from the U.S. Bureau of Labor Sta-
tistics (BLS), the unemployment rate in 2002 of persons age 55 and
older was below 4 percent compared to the rate for all workers of
almost 6 percent. Similarly, among full-time wage and salary work-
ers in 2002, median weekly earnings were $649 for persons at least
55 years old as opposed to $609 for all workers. For this reason,
the labor market difficulties of older workers sometimes have been
overlooked.

As members of the large baby-boom cohort (those born between
1946 and 1964) are now in the middle or nearing the end of their
working lives, it is likely that size alone will bring more attention
to the labor market problems of older persons. The age of baby-
boomers will range from the mid—40’s to the mid—60’s by 2010. BLS
projects that the number of workers age 45-64 will increase by 30
percent during the current decade, which is more than twice the
growth rate of the labor force as a whole (12 percent). As a result,
baby-boomers could account for almost 37 percent of the entire
labor force in the last year of the 2000-2010 projection period
(some 58 million out of 158 million workers). The addition of work-
ers age 65 and older, who are projected to expand to the same de-
gree as baby-boomers, could bring the number of workers age 45
and older in 2010 to over 63 million or 4 out of every 10 members
of the labor force.l

Another demographic change could operate to the advantage of
older workers in the coming years. Older workers will become more
noticeable not just because of their absolute size, but also because
of the comparatively small cohort (the baby bust) that immediately
followed the baby-boom generation into the labor force. The com-
paratively small supply of 35—44 year olds projected to be available
in 2010 to fill jobs older workers have held might make it more
costly for employers to engage in what may be discriminatory be-
havior. That is to say, the impending scarcity of experienced mid-
career workers2 could prompt employers to cast aside stereotypical

1Howard N. Fullerton, Jr. and Mitra Toossi, Labor Force Projections to 2010: Steady Growth
and Cha.l;fing Composition, Monthly Labor Review, Nov. 2001.

2Tbid. Note: Between 2000 and 2010, the number of 3544 year olds in the labor force is pro-
jected to contract by 1.1 percent, bringing their total to almost 34 million or 22 percent of the
2010 labor force—down from 27 percent in 2000.
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notions concerning the productivity of older workers and make
firms less reluctant to hire them.3 Without a large supply of indi-
viduals to replace older employees, firms also could become more
interested in retaining them and less reluctant to provide them
with any needed skill upgrading or retraining. (Companies more
often provide training to younger employees, in part because they
perhaps incorrectly assume a longer time horizon over which they
can recoup training expenditures on younger compared to older
workers.#) As of 2003, however, it appears that a majority of firms
have not changed their employment practices in response to the
aging of the labor force.5 And, some members of the business com-
munity wonder whether employers will wait to make changes until
they perceive a labor shortage has occurred rather than acting in
advance to avoid its development.6

LoNG SPELLS OF UNEMPLOYMENT AND DISCOURAGEMENT OVER JOB
PROSPECTS

Despite the aforementioned positive experience of older persons
in the labor market, some older workers who lose their jobs are
likely to continue having above-average difficulty finding new ones.
This is reflected by the group’s comparatively lengthy spells of un-
employment. In 2002, the average duration of unemployment was
16.6 weeks; workers age 55-64 were jobless 5 weeks longer and
workers age 65 and over were jobless almost 6 weeks longer. While
18 percent of all unemployed persons went without jobs for 27 or
more weeks, 26 percent of workers between 55 and 64 years old
and 27 percent of those at least 65 years old were unable to find
jobs for half the year.” Thus, older workers are more likely than
other job losers to exhaust Unemployment Insurance benefits for
which they may be eligible.

Unemployment data understate the labor market problems en-
countered by older workers because they are more likely than oth-
-ers to withdraw from the labor force. An individual must either
have a job (employed) or have recently sought a job (unemployed)
to be counted as a member of the labor force. As the unemployment
rate is the number of unemployed persons divided by the number
of labor force participants, an individual who has given up seeking
work is not tabulated in this and other labor force statistics.

Older workers might be more prone to exit the labor force be-
cause they may have accumulated more wealth than younger work-
ers and because they may be eligible for alternatives to employ-
ment that provide them income and health security (e.g., pension
and Social Security benefits, and Medicare). In addition, society
does not stigmatize older persons for leaving the labor force for re-

3Glenn M. McEvoy and Mary Jo Blahna, Engagement or Disengagement? Older Workers and
the Looming Labor Shortage, Business Horizons, v. 44, issue 5, Sept. 2001.

4Older workers generally are less mobile than the typical employee. According to BLS data
for 2002, the median tenure of all employees was 3.7 years. In contrast, half of 5564 year olds
have been with their current employers for more than 9.9 years and half less than 9.9 years.
The median tenure of employed persons at least 65 years old in 2002 was similarly long (8.7

ears).
y 5SHRM Survey Shows Organizations Slowly Preparing for Worker Shortage in 2010, US
Newswire, June 22, 2003.

8 Committee for Economic Development, New Opportunities for Older Workers, Washington,
D.C.: 1999.

7BLS data.
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tirement. Although retirement generally is characterized as a vol-
untary decision, it is argued that some older persons take the op-
tion because they think they really have no other choice. They may,
for example, come to this conclusion after having engaged in a
lengthy and fruitless job search, or after realizing they cannot get
jobs with wages that compare favorably with their former pay lev-
els or with their private/public pensions.

Two percent, (884,000) of individuals at least 55 years old who
were not in the labor force in 2002 indicated that they wanted a
job. Somewhat over one-fifth (191,000) of them had both looked for
jobs in the previous year and were currently available for work,
that is, they were not ill or disabled for example. Some regard this
group as a component of the hidden unemployed, whose joblessness
reduces the rate of economic growth and the nation’s standard of
living below what they otherwise would be. Almost 27 percent of
the 191,000 older persons available for work reported that they had
not more recently sought employment because of discouragement
over their prospect of success. In other words, they previously had
been unable to find jobs, believed no work was available or that
they lacked the necessary education or training for the available
jobs, or they perceived their age to be a hiring barrier. Empirical
studies typically have found that discouragement is more prevalent
among8 older individuals than among persons in the prime work
years.

The Employment and Wage Consequences of Displacement

Long-tenured workers tend to be older workers and seniority
often protects individuals from job loss. Thus, older workers are
often sheltered from displacement associated with insufficient work
and the abolition of a position or shift (e.g., caused by a national
recession, changes in the nature of consumer demand, and cor-
porate reorganization). However, seniority affords no protection
from job loss linked to plant or company closures, or relocations.
According to a nationally representative survey, plant/company
shutdowns or moves caused the displacement of 51 percent of all
workers at least 55 years old who lost long-held jobs between Janu- -
ary 1999 and December 2001. In contrast, this was the cause of
displacement for 46 percent of comparable younger workers.?

Older workers are more likely than the typical worker to suffer
adverse consequences from displacement. As of January 2002,
fewer workers age 55 and older displaced from jobs over the 1999—
2001 period were able to find new positions: while the average re-
employment rate was 64 percent, the share of 55-64 year olds in
new jobs was 51 percent and of those age 65 and over, 20 percent.
Many more older workers withdrew from the labor force as well.
Only 15 percent of all displaced workers were not in the labor force
in January 2002, compared to 29 percent of displaced workers age
55—64 and 60 percent of those at least 65 years old. The higher in-

8Suzanne Heller Clain, The Effect of Increases in the Level of Unemployment on Older Work-
ers, Applied Economics, Oct. 1995 v. 27, n. 10.

9BLS, Worker Displacement, 1999-2001, USDL 02483, Aucgl. 21, 2002. Note: BLS uses a ten-
ure cutoff of 3 or more years to capture workers who have developed an attachment to their
positions and are more likely to have difficulty adjusting to the loss of their jobs. All of the dis-
cussion above concerning displaced workers relates to persons who fulfilled the job tenure re-
quirement.
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cidence of labor force withdrawal among older displaced workers
could partly reflect the much larger share of them who experienced
lengthy joblessness. Among those who were employed in January
2002, 11 percent of all workers were jobless for 27 or more weeks
during the 1999-2001 survey period in contrast to 21 percent of
workers age 55 and older.10

The greater adversity encountered by older dislocated workers
does not end upon their reemployment. An above-average share of
workers 55 or more years old who lost full-time jobs between 1999
and 2001 were employed part-time in January 2002 (9 percent
versus 6 percent), and fewer hours of employment yields smaller
paychecks. Older displaced workers who found new full-time jobs
more often earned less than they had on their lost jobs: 60 percent
of displaced workers age 55 and older versus 52 percent across all
displaced workers. Numerous empirical studies have shown that

“older job losers, who are more likely to have lost a high-tenure job,
- suffer larger wage declines than do younger workers.”11 In addi-
tion, older workers have a shorter time horizon in which to try to
recover from their displacement-induced wage declines.

2. Title V of the Older Americans Act

The Senior Community Service Employment Program (SCSEP)
has as its purpose to promote useful part-time opportunities in
community service activities for unemployed low income persons
with poor employment prospects. Created during the 1960s as a
demonstration program under the Economic Opportunities Act, and
later authorized under the Title V of the Older Americans Act, it
is the only federally subsidized jobs programs for older persons.
The program provides low income older persons an opportunity to
supplement their income through wages received, to become em-
ployed, and to contribute to their communities through community
service activities performed under the program. Participants may
also have the opportunity to become employed in the private sector
after their community service experience.

SCSEP is administered by the Department of Labor (DoL), which
awards funds to national sponsoring organizations and to State
agencies, generally State agencies on aging. These organizations
and agencies are responsible for the operation of the program, in-
cluding recruitment, assessment, and placement of enrollees in
community service jobs.

Persons eligible under the program must be 55 years of age and
older (with priority given to persons 60 years and older), unem-
ployed, and have income levels of not more than 125 percent of the
poverty level guidelines issued by the Department of Health and
Human Services (DHHS).

Enrollees are paid the greater of the Federal or State minimum
wage, or the local prevailing rate of pay for similar employment,
whichever is higher. Federal funds may be used to compensate par-
ticipants for up to 1,300 hours of work per year, including orienta-
tion and training. Participants work an average of 20 to 25 hours

10Thid.
11 Henry S. Farber, Job Loss in the United States, 1981-2001, Working Paper 9707, National
Bureau of Economic Research, Cambridge, Mass., May 2003, p. 25.
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per week. In addition to wages, enrollees may receive physical ex-
aminations, personal and job-related counseling and, under certain
circumstances, transportation for employment purposes. Partici-
pants may also receive training, which is usually on-the-job train-
ing and oriented toward teaching and upgrading job skills.

For further information, see section on the Older Americans Act.



CHAPTER 5

SUPPLEMENTAL SECURITY INCOME

OVERVIEW

In 1972, the Supplemental Security Income (SSI) program was
established to help the Nation’s poor aged, blind, and disabled meet
their most basic needs. The program was designed to supplement
the income of those who do not qualify for Social Security benefits
or those whose Social Security benefits are not adequate for sub-
sistence. The program also provides recipients with opportunities
for rehabilitation and incentives to seek employment. In October
2003, 6.9 million individuals received assistance under the pro-
gram.

To those who meet SSI's nationwide eligibility standards, the
program provides monthly cash payments. In most states, SSI eli-
gibility automatically qualifies recipients for Medicaid coverage and
food stamp benefits. Despite progress in recent years in alleviating
poverty, a substantial number remain poor. When the program was
started a quarter of a century ago, some 14.6 percent of the Na-
tion’s elderly lived in poverty. In 2002, the elderly poverty rate was
10.4 percent.

The effectiveness of SSI in reducing poverty is constrained by
benefit levels, stringent financial criteria, and a low participation
rate. In most States, program benefits do not provide recipients
with an income that meets the poverty threshold. Nor has the pro-
gram’s allowable income and assets level kept pace with inflation.

In recent years, Congressional attention has focused on the need
to eliminate abuses in the management of the SSI program. Legis-
lation enacted in 1996 (P.L. 104-121 and 104-193) eliminated SSI
benefits for persons who were primarily considered disabled be-
cause of their drug addiction or alcoholism. It severely restricted
SSI to most noncitizens, made it more difficult for children with
“less severe” impairments to receive SSI, required periodic system-
atic review of disability cases to monitor eligibility status, and al-
lowed the Social Security Administration to make incentive pay-
ments to correctional facilities that reported prisoners who received
SSI. P.L. 105-33, enacted during the 105th Congress, reversed
some of the effects of P.L. 104-193 allowing qualified noncitizen re-
cipients who filed for benefits before August 22, 1996, or who are
blind or disabled and were lawfully residing in the United States
on August 22, 1996, to maintain their SSI eligibility.

A. BACKGROUND

The SSI program, authorized in 1972 by Title XVI of the Social
Security Act (P.L. 92-603), began making benefit payments in

an
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1974, providing a nationally uniform guaranteed minimum income
for qualifying elderly, disabled, and blind individuals. Underlying
the program were three congressionally mandated goals—to con-
struct a coherent, unified income assistance system; to eliminate
large disparities between the .States in eligibility standards and
benefit levels; and to reduce the stigma of welfare through adminis-
tration of the program by SSA. It was the hope, if not the assump-
tion, of Congress at the time that a central, national.system of ad-
ministration would be more efficient and eliminate the demeaning
rules and procedures that had been part of many State-operated,
public-assistance programs. SSI consolidated three State-adminis-
tered public-assistance programs-old age assistance; aid to the
blind; and aid to the permanently and totally disabled.

Under the SSI program, States play both a required and an op-
tional role. They must maintain the income levels of former public-
assistance recipients who were transferred to the:SSI program. In
addition, States may opt to use State funds to supplement SSI pay-
ments for both former public-assistance recipients and subsequent
SSI recipients. They have the option of either administering their
supplemental payments or transferring the responsibility, by pay-
ing an administrative fee, to SSA.

SSI eligibility rests on definitions of age, blindness, and dis-
ability; on residency and citizenship; on levels of income and assets;
and, on living arrangements. The basic eligibility requirements of
age, blindness, or disability (except of children under age 18) have
not changed since 1974. Aged individuals are defined -as those 65
or older. Blindness refers to those with 20/200 vision or less with
the use of a corrective lens in the person’s better eye or those with
tunnel vision of 20 degrees or less. Disabled adults are those un-
able to engage in any substantial gainful activity because of a
medically determined physical or mental impairment that is ex-
pected to result in death or that can be expected to last, or has
lasted, for a continuous period of 12 months. Disabled children are
those with marked and severe functional limitations.

As a condition of participation, an SSI recipient must reside in
the United States or the Northern Mariana Islands and be a U.S..
citizen or if not a citizen, (a) be a refugee-or asylee who has been:
in the country for less than 7 years, or (b) be a “qualified alien”
who was receiving SSI as of August 22, 1996 or who was living in
the United States on August 22, 1996 and subsequently became
disabled. In addition, eligibility is determined by a means test
under which two basic conditions must be satisfied. First, after tak-
ing into account certain exclusions, monthly income must fall below
the benefit standard, $564 for.an individual and $846 for a couple
}n 2004. Second, the value of assets must not exceed a variety of
imits.

Under the program, income is defined as earnings, cash, checks,
and items received “in kind,” such as food and shelter. Not all in-
come is counted in the SSI calculation. For example, the first $20
of monthly income from virtually any source and the first $65 of
monthly earned income plus one-half of remaining earnings, are ex-
cluded and labeled as “cash income disregards.” Also excluded are
the value of social services provided by federally assisted or State
or local government programs such as nutrition services, food
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stamps, or housing, weatherization assistance; payments for med-
ical care and services by a third party; and in-kind assistance pro-
vided by a nonprofit organization on the basis of need.

In determining eligibility based on assets, the calculation in-
cludes real estate, personal belongings, savings and checking ac-
counts, cash, and stocks. Since 1989, the asset limit has been
$2,000 for an individual and $3,000 for a married couple. The in-
come of an ineligible spouse who lives with an SSI applicant or re-
cipient is included in determining eligibility and amount of bene-
fits. Assets that are not counted include the individual’s home;
household goods and personal effects with a limit of $2,000 in eq-
uity value; $4,500 of the current market value of a car (if it is used
for medical treatment or employment it is completely excluded);
burial plots for individuals and immediate family members; a max-
imum of $1,500 cash value of life insurance policies combined with
the value of burial funds for an individual.

The Federal SSI benefit standard also factors in a recipient’s liv-
ing arrangements. If an SSI applicant or recipient is living in an-
other person’s household and receiving support and maintenance
from that person, the value of such in- kind assistance is presumed
to equal one-third of the regular SSI benefit standard. This means
that the individual receives two-thirds of the benefit. In 2004, this
totals $376 for a single person and $564 for a couple. If the indi-
vidual owns or rents the living quarters or contributes a pro rata
share to the household’s expenses, this lower benefit standard does
not apply. In December 2002, 4.2 percent, or 284,369 recipients
came under this “one-third reduction” standard. Sixty-seven per-.
ctle)rlllt of those recipients were receiving benefits on the basis of dis-
ability.

When an SSI beneficiary enters a hospital, or nursing home, or
other medical institution in which a major portion of the bill is paid
by Medicaid, the SSI monthly benefit amount is reduced to $30.
This amount is intended to take care of the individual’s personal
needs, such as haircuts and toiletries, while the costs of mainte-
nance and medical care are provided through Medicaid.

B. ISSUES

1. LIMITATIONS OF SSI PAYMENTS TO IMMIGRANTS

The payment of benefits to legal immigrants on SSI has under-
gone dramatic changes during the last several years. Until the pas-
sage of the 1996 welfare reform legislation, an individual must
have been either a citizen of the United States or an alien lawfully
admitted for permanent residence or otherwise permanently resid-
ing in the United States under color of law to qualify for SSI. Be-
fore passage of the Unemployment Compensation Amendments of
1993 (P.L. 103-152), SSI law required that for purposes of deter-
mining SSI eligibility and benefit amount, an immigrant entering
the United States with an agreement by a U.S. sponsor to provide
financial support was deemed to have part of the sponsor’s (and,
in most instances, part of the sponsor’s spouse’s) income and re-
sources available for his or her support during the first 3 years in
the United States. Public Law 103-152 temporarily extended the
“deeming” period for SSI benefits from 3 years to 5 years. This pro-
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vision was effective from January 1, 1994, through September 30,
1996.

The welfare legislation signed in 1996 (P.L. 104-193) had a di-
rect impact on legal immigrants who were receiving SSI. The 1996
law barred legal immigrants from SSI unless they have worked 10
years or are veterans, certain active duty personnel, or their fami-
lies. Those who were receiving SSI at the date of the legislation’s
enactment were to be screened during the 1- year period after en-
actment. If the beneficiary was unable to show that he or she had
worked for 10 years, was a naturalized citizen, or met one of the
other exemptions, the beneficiary was terminated from the pro-
gram. After the 10 year period, if the legal immigrant has not nat-
uralized, he or she will likely need to meet the 3 year deeming re-
quirement that was part of the changes in the 1993 legislation.

SSI and Medicaid eligibility was restored for some noncitizens
under P.L. 105-33, the Balanced Budget Act of 1997, P.L. 105-306,
the Noncitizen Benefit Clarification and Other Technical Amend-
ments Act of 1998, and P.L. 106-386, the Victims of Trafficking
and Violence Protection Act of 2000. Provisions in these laws (1)
continued SSI and related Medicaid for “qualified alien” noneciti-
zens receiving benefits on August 22, 1996, (2) allowed SSI and
Medicaid benefits for aliens who were here on August 22, 1996 and
who later become disabled, (3) extended the exemption from SSI
and Medicaid restrictions for refugees and asylees from 5 to 7 years
after entry, (4) classified Cubans/Haitians and Amerasians as refu-
gees, as they were before 1996, thereby making them eligible from
time of entry for Temporary Assistance for Needy Families (TANF)
and other programs determined to be means- tested, as well as for
refugee-related benefits, and (5) exempted certain Native Ameri-
cans living along the Canadian and Mexican borders from SSI and
Medicaid restrictions.

2. SSA DISABILITY DETERMINATION PROCESS

In 2002, it was estimated that 5.4 million disabled adult SSI
beneficiaries received benefits from SSA. The workload for initial
disability claims was 1.7 million in fiscal year.2002. In 1994, SSA
began to examine the disability process.used for the SSI and Social
Security Disability Insurance (SSDI) programs. This represented
the first attempt to address major fundamental changes needed to
realistically cope with disability-determination workloads for both
Social Security Disability Insurance (DI) and disabled adult SSI
beneficiaries. In 1996, SSA developed a 7 year plan to process the
backlog of continuing disability reviews (CDRs) and to address the
new SSI CDR workload. In 2000, SSA introduced the Hearings
Process Improvement Initiative. In these efforts, SSA has taken
steps to reduce hearing processing times from the peak of 397 days
in fiscal year 1997 to about 343 days as of June 2002, but the num-
ber of pending SSI cases has increased by 29,000 from December
2000 to December 2002.

In response to concerns raised by the General Accounting Office
(GAO), Congress, and disability advocates, SSA has moved forward
from these past inefficient efforts to new initiatives that utilize
technology and collaboration. The solution presented by SSA fo-



81

cuses on streamlining the determination process and improving
service to the public.

In 2003, SSA introduced the Accelerated Electronic Disability
System (AeDIB) and the Electronic Disability Collect System
(EDCS). These systems are intended to address near-term and
longer-term operational policy and disability process issues in an
effort to improve the administration of the SSI and SSDI programs.
SSA is currently testing a new decision process in 10 states. This
process involves an enhanced role for the disability examiner at the
State DDS, the elimination of the reconsideration step for initial
disability claims, the replacement of many paper forms and evalua-
tion materials, and the implementation of infgrmal conferences be-
tween the decisionmaker and the claimant if the evidence does not
support a fully favorable determination. Early indications suggest
that the new processes will take advantage of the improvement of
secure data bases and files, a major privacy and security concern
of the past. SSA has selected areas as the sites of implementation
trials, but once sufficient data has been gathered on these test
sites, SSA will decide whether to extend the process to other areas.

3. EMPLOYMENT AND REHABILITATION FOR SSI RECIPIENTS

Section 1619 and related provisions of SSI law provide that SSI
recipients who are able to work in spite of their impairments can
continue to be eligible for reduced SSI benefits and Medicaid. The
number of SSI disabled and blind recipients with earnings has in-
creased from 99,276 in 1980 to 340,910 in December 2002, which
represents 6.3 percent of the SSI benefit population.

Before 1980, a disabled SSI recipient who found employment
faced a substantial risk of losing both SSI and Medicaid benefits.
The result was a disincentive for disabled individuals to attempt to
work. The Social Security Disability Amendments of 1980 (P.L. 96—
265) established a temporary demonstration program aimed at re-
moving work disincentives for a 3-year period beginning in January
1981. This program, which became Section 1619 of the Social Secu-
rity Act, was meant to encourage SSI recipients to seek and engage
in employment. Disabled individuals who lost their eligibility sta-
tus for SSI because they worked were provided with special SSI
cash benefits and assured Medicaid eligibility.

The Social Security Disability Benefits Reform Act of 1984 (P.L.
98-460), which extended the Section 1619 program through June
30, 1987, represented a major push by Congress to make work in-
centives more effective. The original Section 1619 program pre-
served SSI and Medicaid eligibility for disabled persons who
worked even though two provisions that set limits on earnings
were still in effect. These provisions required that after a trial
work period, work at the “substantial gainful activity level” (then
counted as over $300 a month earnings, which has since been
raised to $740) led to the loss of disability status and eventually
benefits even if the individual’s total income and resources were
within the SSI criteria for benefits.

Moreover, when an individual completed 9 months of trial work
and was determined to be performing work constituting substantial
gainful activity, he or she lost eligibility for regular SSI benefits 3
months after the 9-month period. At this point, the person went
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into Section 1619 status. After the close of the trial work period,
there was, however, an additional one-time 15-month period during
which an individual who had not been receiving a regular SSI pay-
ment because of work activities above the substantial gainful ac-
tivities level could be reinstated to regular SSI benefit status with-
out having his or her medical condition reevaluated.

The Employment Opportunities for Disabled Americans Act of
1986 (P.L. 99-643) eliminated the trial work period and the 15-
month extension period provisions. Because a determination of sub-
stantial gainful activity was no longer a factor in retaining SSI eli-
gibility status, the trial work period was recognized as serving no
purpose. The law replaced these provisions with a new one that al-
lowed use of a “suspended eligibility status” that resulted in protec-
tionkof the disability status of disabled persons who attempt to
work.

The 1986 law also made Section 1619 permanent. The result has
been a program that is much more useful to disabled SSI recipi-
ents. The congressional intent was to ensure ongoing assistance to
the severely disabled who are able to do some work but who often
have fluctuating levels of income and whose ability to work
changes for health reasons or the availability of special support
services. Despite SSI work incentives, few recipients are engaged
in work or leave the rolls because of employment. In March 2001,
only 5.3 percent of SSI recipients had earnings.

While Congress has been active in building a rehabilitation com-
ponent into the disability programs administered by SSA over the
last decade, the number of people who leave the rolls through reha-
bilitation is very small. In 1997, out of a population of about 7 mil-
lion DI and adult SSI beneficiaries, only about 297,000 individuals
were referred to a State Vocational rehabilitation agency. More-
over, only 8,337 of these individuals were considered successfully
rehabilitated (which meant that State agencies were able to receive
reimbursement for the services provided). Because of concerns
about the growth in the SSI program, policymakers have begun to
question the effectiveness of the work incentive provisions. The
General Accounting Office (GAO) undertook two studies which
were completed in 1996 which analyzed the work incentive provi-
sions and SSA’s administration of these provisions. GAO’s report
concluded that the work incentives are not effective in encouraging
recipients with work potential to return to employment or pursue
rehabilitation options. In addition, it concluded that SSA has not
done enough to promote the work incentives to its field employees,
who in turn do not promote the incentives to beneficiaries.

According to a 1998 report by the Social Security Advisory Board,
entitled, How SSA’s Disability Programs Can Be Improved (p. 37):

To a large extent, the small incidence of return to work
on the part of disabled beneficiaries reflects the fact that
eligibility is restricted to those with impairments which
have been found to make them unable to engage in any
substantial work activity. By definition, therefore, the dis-
ability population is composed of those who appear least
capable of employment. Moreover, since eligibility depends
upon proving the inability to work, attempted work activ-
ity represents a risk of losing both cash and medical bene-
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fits. While some of this risk has been moderated by the
work incentive features adopted in recent years, it remains
true that the initial message the program presents is that
the individual must prove that he or she cannot work in
order to qualify for benefits.

During the 106th Congress, the Ticket to Work and Work Incen-
tive Improvement Act (P.L. 106-170) was signed into law. The law
contained a number of provisions designed to eliminate work dis-
incentives that existed in the SSI program. Under this law, an in-
dividual whose eligibility for SSI benefits (including eligibility
under section 1619(b)) has been terminated due to 12 consecutive.
months of suspension for excess income from work activity, may re-
quest reinstatement of SSI benefits without filing a new applica-
tion. To be eligible for this expedited reinstatement of benefits, an
individual must have become unable to-continue working due to a
medical condition and must file the application for reinstatement
within 60 months of the termination of benefits.

The ticket to work law also requires SSA to establish a commu-
nity-based Work Incentive Planning and Assistance Program to
provide individuals with information on SSI work incentives. Spe-
cifically, SSA must establish a corps of work incentive specialists
within the agency and a program of grants, cooperative agree-
ments, and contracts to provide benefit planning and assistance to
individuals with disabilities and outreach to individuals who may
be eligible for the Work Incentive Program. SSA is authorized to
make grants directly to qualified protection and advocacy programs
to provide services and advice about vocational rehabilitation, em-
ployment services, and obtaining employment to SSI beneficiaries.

P.L. 106-170 allows States to have the option of covering addi-
tional groups of working individuals under Medicaid. States may
provide Medicaid coverage to working individuals with disabilities
who, except for their earnings, would be eligible for SSI and to
working individuals with disabilities whose medical conditions
have improved. Individuals covered under this new option could
buy into Medicaid coverage by paying premiums or other cost-shar-
ing charges on a sliding fee scale based on income established by
the State. States are permitted to allow working individuals with
incomes above 250 percent of the Federal poverty level to buy into
the Medicaid Program.

4. FRAUD PREVENTION AND OVERPAYMENT RECOVERY

During the 106th Congress, legislation related to SSI fraud re-
duction and overpayment recovery was signed into law. The Foster
Care Independence Act of 1999 (P.L. 106-169) contained provisions
to make representative payees liable for the repayment of Social
Security benefit checks distributed after the recipient’s death and
authorized SSA to intercept Federal and State payments owed to
individuals and to use debt collection agencies to collect overpay-
ments. Under the law, individuals or their spouses who dispose of
resources at less than fair market value will be ineligible for SSI
benefits from the date the individual applied for benefits or, if
later, the date the individual disposed of resources at less than fair
market value, for a length of time calculated by SSA. The ineligi-
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bility period may not exceed 36 months. Certain resources are ex-
empt from the provision and the Commissioner of SSA has some
discretion in making determinations regarding ineligibility. P.L.
106-169 authorized SSA to establish new penalties for individuals
who have fraudulently claimed benefits in cases considered too
small to prosecute in court. Health care providers and attorneys
convicted of fraud or administratively fined for fraud involving SSI
eligibility determinations are barred from participating in the SSI
program for at least 5 years under P.L. 106-169. Under the law,
assets and income in irrevocable trusts, previously exempt from
SSI resource limit calculations, will be counted toward the resource
limits for program eligibility and for determining benefit amounts.

In 2002, unveiled its Corrective Action Plan, a response to GAO’s
listing of SSI as a Federal program at “high risk” for abuse, mis-
management, and overpayment. The plan incorporates many of the
hearing and appeals initiatives mentioned above, and also includes
plans to conduct reviews of beneficiaries in current payment status
to verify income, resources, and living arrangements to confirm SSI
eligibility, as well as payment simplification, and increased puni-
tive actions and debt collection efforts . Though the plan has yet
to be fully implemented, its initiatives and scope impressed GAO
enough that the agency did not list SSI a “high risk” program in
January 2003, the first time the SSI program was absent from the
list since 1996.
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CHAPTER 6

FOOD ASSISTANCE PROGRAMS AND FOOD SECURITY AMONG THE ELDERLY

OVERVIEW: 2001-2002

In addition to nutrition programs for the elderly operated under Title Il of the Older Americans
Act (discussed in the chapter devoted to Older Americans Act Programs), the Federal Government
supports 4 non-emergency food assistance programs affecting significant numbers of older persons:
the Food Stamp program, the Commodity Supplemental Food program, the adult-care component
of the Child and Adult Care Food program, and the Senior Farmers® Market Nutrition program.’

Only two major legislative items affecting the elderly were included in legistation during 2001
and 2002. The Farm Security and Rural Investment Act 0f 2002 (P.L. 107-171) changed food stamp
law to allow eligibility for food stamps among all legally resident noncitizens who have been legally
resident for at least 5 years. It also established legislative authority for the Senior Farmer’s Market
Nutrition program, which had been set up by an administrative decision in January 2001.

Participation in federally supported food assistance programs serving the elderly rose in the
2001-2002 period. After hitting a low for the modemn Food Stamp program in fiscal year 2000,
average monthly food stamp enrollment rose to 17.3 million persons in fiscal year 2001 and 19.1
million in fiscal year 2002. After rising to almost 10 percent in fiscal years 2000 and 2001, the
proportion of all food stamp participants who were elderly (age 60+) dropped slightly to about 9
percent in fiscal year 2002; elderly food stamp recipients received some 6 percent of all food stamp
benefits. In fiscal year 2001, only about 28 percent of food-stamp-eligible individuals, compared
to a 60-percent rate among ali eligible persons.

The number of elderly enrollees in the Commodity Supplemental Food program and the adult-
care component of the Child and Adult Care Food program continued to rise in fiscal years 2001 and
2002 - increasing to 352,000 in the Commodity Supplemental Food program and some 82,000 in
the Child and Adult Care Food program. Participation in the newly inaugurated Senior Farmers®
Market Nutrition program was estimated at just over 400,000 persons in fiscal year 2001,

Reflecting increasing enrollment, Federal costs for all 4 programs increased in fiscal years 2001
and 2002. In fiscal year 2002, total Federal food stamp spending (including nutrition assistance
grants to Puerto Rico and other outlying areas) was $21.7 billion, the Commodity Supplemental
Food program spent $105 million, Federal subsidies for the adult-care component of the Child and
Adult Care Food program totaled $57 million, and the Senior Farmers’ Market Nutrition was funded
at $15 million.

'Nutrition programs that help some elderly persons, but are not included in this report, also
include 2 emergency assistance programs. The Emergency Food Assistance Program (TEFAP)
provides, through state agencies, support for food packages to those in immediate need served by
emergency feeding organizations like food banks, food pantries, and emergency shelters and soup
kitchens. This aid takes the form of federally donated commodities and funding for distribution
costs. The Emergency Food and Shelter program makes grants to local agencies (through locally
appointed boards) to provide services (including meals) to the homless.
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A. BACKGROUND ON THE PROGRAMS

1. FOOD STAMP PROGRAM

The Food Stamp program operates under the Food Stamp Act of 1977, as amended (7 U.S.C.
2011 et seq); appropriations are authorized through fiscal year 2007. Food stamps are designed
primarily to increase the food purchasing power of eligible low-income households to a point where
they can buy a nutritionally adequate low-cost diet. Participating households are expected to devote
30 percent of their counted monthly cash income to food purchases.? Food stamp benefits then make
up the difference between the household's expected contribution to its food costs and an amount
judged to be sufficient to buy an adequate low-cost dict. This amount, the maximum food stamp
benefit, is set at the level of the U.S. Department of Agriculture's lowest cost food plan (the Thrifty
Food Plan or TFP), varied by household size, and adjusted annually for inflation. Thus, a
participating household with no counted cash income receives the maximum monthly allotment for
its household size while a household with some counted income receives a lesser allotment, normally
reduced from the maximum at the rate of 30 cents for each dotlar of counted income.

Benefits are available to most households that meet Federal eligibility tests for limited monthly
income and liquid assets. But household members must fulfill requirements related to. work effort
and must meet citizenship and legal permanent residence tests. Recipients in the two primary cash
welfare programs —~ Temporary Assistance for Needy Families (TANF) and Supplemental Security
Income (SST) - generally are automatically eligible for food stamps, as are recipients of State general
assistance (GA) payments, if their household is composed entirely of TANF, SSI, or GA
beneficiaries.’

Administration, Program Variations, and Funding

The regular Food Stamp Program operates in all 50 States, the District of Columbia, Guam, and
the Virgin Islands. The Federal Government is responsible for most of the rules that govem the
program, and, with limited variations for Alaska, Hawaii, and the territories, these rules are
nationally uniform. However, by law and regulation, States have a number of significantoptions to
vary from Federal administrative, benefit calculation, and eligibility rules, especially for those who
also are recipients of their State's cash welfare (TANF and GA) programs, and a number of waivers
from regular rules and procedures have been (and continue to be) granted. Salestaxeson food stamp
purchases may not be charged, and food stamp benefits do not directly affect other assistance
available to low-income households, nor are they taxed as income.

Alternative programs are offered in Puerto Rico, the Northern Mariana Islands, and American
Samoa, and program variations occur in a number of demonstration projects and in those
jurisdictions that have elected to exercise the program options allowed.

2Because not all of a households’s income is actually counted when determining food stamp
benefits, the program, in effect, assumes that most participants are able to spend 20-25 percent of
their total cash monthly income on food.

3Except for (1) SSI recipients in Califonia, where a state-financed adjustment to SST benefits
has replaced food stamp assistance and (2) General Assistance programs that do not meet minimum
Federal standards for determining need.
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Funding is overwhelmingly Federal, although the States and other jurisdictions have financial
responsibility for significant administrative costs, as well as limited liability for erroneous benefit
determinations.

Federal Administrative Responsibilities. Atthe Federal level, the program is administered by
the Agriculture Department's Food and Nutrition Service (FNS). The FNS gives direction to welfare
agencies through Federal regulations that define eligibility requirements, benefit levels, and
administrative rules. It also is responsible for overseeing State programs for the electronic issuance
of food stamp benefits, and for approving and overseeing participation by retail food stores and other
outlets that may accept food stamps. Other Federal agencies that have administrative roles to play
include: the Federal Reserve System (through which food stamp benefits are redeemed for cash, and
which has some jurisdiction over “electronic benefit transfer” (EBT) methods for issuing food stamp
benefits), the Social Security Administration (responsible for the Social Security numbers recipients
must have, for providing limited application intake services, and for providing information to verify
recipients’ income), the Internal Revenue Service (providing assistance in verifying recipients’
income and assets), the Bureau of Citizenship and Immigration Services of the Department of
Homeland Security (helping welfare offices confirm alien applicants’ status), and the Agriculture
Department's Inspector General (responsible for many trafficking investigations).

State and Local Administrative Responsibilities. States, the District of Columbia, Guam, and
the Virgin Islands, through their local welfare offices, have primary responsibility for the day-to-day
administration of the Food Stamp Program. They determine eligibility, calculate benefits, and issue
food stamp allotments (using coupons or, in most cases, electronic benefit transfer cards) following
Federal rules. They also have a significant voice in carrying out employment and training programs
and in determining some administrative features of the program (e.g., the extent to which verification
of household circumstances is pursued, the length of eligibility certification periods, the structure
of EBT systems). Most often, the Food Stamp Program is operated through the same welfare agency
and staff that runs the State's TANF Program.

Puerto Rico, the Northern Mariana Islands, and American Samoa. In addition to the regular
Food Stamp Program, the Food Stamp Act directs funding for a Nutrition Assistance Programin the
Commonwealth of Puerto Rico and another in American Samoa. Separate legislation authorizes a
variant of the Food Stamp Program in the Commonwealth of the Northern Mariana Islands.

Since July 1982, Puerto Rico has operated a Nutrition Assistance Program of its own design,
funded by an annual Federal “block grant.™ The Commonwealth's Nutrition Assistance Program
differs from the regular Food Stamp Program primarily in that: (1) funding is limited to an annually
indexed amount specified by law;* (2) the Food Stamp Act allows the Commonwealth a great deal
of flexibility in program design, as opposed to the regular program’s extensive Federal rules (e.g.,
75 percent of benefits, paid through electronic benefit transfers, are earmarked for food purchases,
the remainder may be claimed as cash, and rules barring certain not citizens do not apply); (3)
income eligibility limits are about one-third those used in the regular Food Stamp Program; (4)
maximum benefit levels are about 40 percent less than in the 48 contiguous States and the District
of Columbia; and (5) different rules are used in counting income for eligibility and benefit purposes.

“Prior to July 1982, the regular Food Stamp program operated in Puerto Rico, although with
slightly different rules.

SFor fiscal years 2003 and 2004, $1.395 billion and $1.397 billion are earmarked. The block
grant funds the full cost of benefits and half the cost of administration.
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In fiscal year 2002, Puerto Rico's Nutrition Assistance Program aided approximately 1 million
persons each month with monthly benefits averaging $98 dollars a person (8244 a household).

Under the terms of the 1976 Covenant with the Commonwealth of the Northern Mariana Islands
and implementing legislation (Public Law 96-597), a variant of the Food Stamp Program was
negotiated with the Commonwealth and began operations in July 1982. The program in the Northern
Marianas differs primarily in that: (1) it is funded entirely by Federal money, up to a maximum grant
negotiated periodically (§7.1 million per year for fiscal years 2003 and 2004); (2) a portion of each
household's food stamp benefit must be used to purchase locally produced food; (3) maximum
allotments are about 5 percent higher than in the 48 contiguous States and the District of Columbia;
and (4) income eligibility limits are about halfthose in the regular program. In September 2003, the
Northern Marianas’ program assisted 6,800 persons with a monthly benefit averaging $80 per
person.

As with the Northern Marianas, American Samoa operates a variant of the regular Food Stamp
Program. Under the Secretary of Agriculture's authority to extend Agriculture Department programs
to American Samoa (Public Law 96-597) and a 2002 amendment to the Food Stamp Act made by
the Farm Security and Rural Investment Act (Public Law 107-171), American Samoa receives an
annually indexed grant ($5.6 million per year in fiscal years 2003 and 2004) to operate a Food Stamp
Program limited to low-income elderly and disabled persons. While maximum monthly allotments
are similar to those in the regular Food Stamp Program ($132 per person), income eligibility limits
are about 25 percent lower. In September 2003, the program aided about 2,900 persons per month.

Program Options. The Food Stamp Act authorizes demonstration projects to test program
variations that might improve operations. However, because of (1) the law's substantial limits on
how much any demonstration can reduce benefits or restrict eligibility, (2) an administration policy
that effectively bars demonstrations that have a significant cost to the Food Stamp Program, and (3)
implementation of provisions for State flexibility included in the 1996 Welfare Reform Law (Public
Law 104-193) and the 2002 Farm Security and Rural Investment Act (Public Law 107-171), no
major demonstration projects are operational. Instead, a few small demonstrations are operating in
some States (these deal with joint application processing and standardized food stamp benefits for
SSI recipients, cash benefits for the elderly and SSI recipients, and “privatizing” program
administration), and extensive waivers of administrative rules are routinely granted.

States also are allowed a number of significant options in how they implement the Food Stamp
Program. States may establish their own administrative standards in areas such as application
processing, ongoing recertification of recipient households, reporting of changes in household
circumstances (and adjusting benefits to take these changes into account), counting child support
payments, and standardizing the treatment of utility expenses in benefit calculations. In addition,
States can use most of the rules they have established for TANF and Medicaid programs when
deciding what income and resources (assets) to exclude in food stamp eligibility and benefit
determinations, and may grant S-month “transitional” food stamp benefits to those leaving the TANF
program (without requiring them to reapply for food stamps). The states may issue benefits (at their
own cost) to ineligible noncitizens and those ineligible under the work rule for able-bodied adults
without dependents (ABAWDs; discussed below). With 50 percent Federal cost-sharing, they can
operate “outreach” programs to inform low-income persons about food stamps and support nutrition
education efforts. They may choose to operate a “simplified” program under which they can use
many of their TANF rules and procedures when determining food stamp benefits for TANF
recipients. States may sanction food stamp recipients failing to meet other public assistance program
rules or failing to cooperate in child support enforcement efforts. They may, to a certain extent,
waive the application of the work rule for ABAWDSs; and they may choose to disqualify an entire
household if the head of the household fails to fulfill work-related requirements. In some instances,
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they may include the cash value of food stamp benefits when using welfare to subsidize recipients’
wages. States and localities may opt to run “workfare” programs for food stamp recipients. Finally,
States determine the content of employment and training programs for food stamp recipients (and,
in many cases, who must participate).

Funding. The Food Stamp Act provides 100 percent Federal funding of food stamp benefits,
except when States choose to “buy into™ the program and pay for issuing food stamp benefits to
ineligible noncitizens or those made ineligible by the work rule for ABAWDs. The Federal
Govermnment also is responsible for its own administrative costs: overseeing program operations
(including oversight of participating food establishments), redeeming food stamp benefits through
the Federal Reserve, and paying the Social Security Administration for certain intake services.

In most instances, the Federal Government provides half the cost of State welfare agency
administration. In addition, the Federal Govermnment shares the cost of carrying out employment and
training programs for food stamp recipients: (1) each State receives a Federal grant for basic
operating costs (a formula share of $90 million per year, plus a share of $20 million a year for those
States pledging to serve all ABAWDs; and (2) additional operating costs, as well as expenses for
support services to participants (e.g. transportation and child care) are eligible for a 50 percent
Federal match. Finally, States are allowed to retain a portion of improperly issued benefits they
recover (other than those caused by welfare agency error): 35 percent of recoveries in fraud cases and
20 percent in other circamstances. Federal and State Food Stamp Act spending in selected years
since 1980 is shown in Table 1.
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TABLE. | RECENT FOOD STAMP ACT EXPENDITURES:
SELECTED YEARS, 1980-2002

(in millions)

FS:: FF?"Z".::; Federal Admi“iml;:l'e and Jocal Total
1980 $8.685 $503 $375 $9,563
1985 11,556 1,043 87N 13,470
1990 15.090 1422 1174 17,686
1991 18,249 1.516 1,247 21,012
1992 21.883 1656 1375 24914
1993 23,033 1.6 1572 26,321
1994 23,136 1,789 1.643 27,168
1995 23,759 1917 1,748 27,424
1996 23510 1,984 1,842 27.336
1997 20,810 2,058 1.904 24,7172
1998 18,228 2,169 1988 22,385
1999 17.217 2,100 1.874 21091
2000 16,320 1,935 2,086 20,341
2001 16,711 2,102 2233 21,045
2002 19.363 2,264 2,397 24,054

! All benefit costs associated with the Food Sump Program, Puerto Rico's block grant, and grants to
American § d the Northern M: luded. Qver time, the figurcs reflect both changes
in benefit levels and numbers of recipients.

* All Federal administrative costs associated with the Food Sump Progmm apprupnauon and grants
to Pueno Rico, American Samoa, and thc Northem erat

g for the various admini of States and
other ]unsdn:uons, and direct Federal admmxsuznvc :osl.s Figures for Fedual administrative
expenses paid out of other Agri accounts { $40-560 million a year)

are not included. Siate and local costs are estimated based on the known Federal shares of
administrative and employment and training program expenses and represent an estimate of these
costs to Stales and other jurisdictions; however, the State/local figures shown in the table gencrally
do not include administrative expenses for State-financed benefils to noncitizens.

Source: U.S. D of Agri budget justifications for fiscal years 1981-2004. Complied
by the Congvsslunal Rescarch Service.

Eligibility

The Food Stamp Program has financial, employment/training-related, and “categorical” tests
for eligibility. Its financial tests require that most of those eligible have monthly income and liquid
assets below limits set by law; income limits are inflation indexed. Under the employment/
training-related tests, certain household members must register for work, accept suitable job offers,
and fulfill work or training requirements (such as looking or training for a job) established by State
welfare agencies. In addition, food stamp eligibility for ABAWD:s is limited to 3-6 months in any
36-month period unless they are working at least half time or in a work or training activity.
Categorical eligibility rules make some automatically eligible for food stamps (many TANF, SSI,
and GA recipients), and categorically deny eligibility to others (e.g., strikers and many noncitizens,
postsecondary students, and people living in institutional settings). Applications cannot be denied
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because of the length of a household's residence in a welfare agency’s jurisdiction or because the
household has no fixed mailing address or does not reside in a permanent dwelling.

The Food Stamp Household. The basic food stamp beneficiary unit is the "household.” A
food stamp household can be either a person living alone or a group of individuals living together;
there is no requirement for cooking facilities. The food stamp household is unrelated to recipient
units in other welfare programs (e.g., TANF families with dependent children, elderly or disabled
individuals or couples in the SSI Program).

Generally speaking, individuals living together constitute a single food stamp household if
they customarily purchase food and prepare meals in common. Members of the same household
must apply together, and their income, expenses, and assets normally are aggregated in determining
food stamp eligibility and benefits. However, persons who live together can sometimes be
considered separate “households™ for food stamp purposes, related co-residents generally are
required to apply together, and special rules apply to those living in institutional settings. Most
often, persons living together receive larger aggregate benefits if they are treated as more than one
food stamp household.

Persons who live together, but purchase food and prepare meals separately, may apply for
food stamps separately, except for: (1) spouses; (2) parents and their children (21 years or younger),
and (3) minors 18 years or younger (other than foster children, who may be treated separately) who
live under the parental control of a caretaker. In addition, persons 60 years or older who live with
others and cannot purchase food and prepare meals separately because of a substantial disability may
apply separately from their coresidents as long as their coresidents’ income is below prescribed limits
(165 percent of the Federal poverty guidelines).

Although those living in institutional settings generally are barred from food stamps,
individuals in certain types of group living arrangements may be eligible and are automatically
treated as separate households, regardless of how food is purchased and meals are prepared. These
arrangements must be approved by State or local agencies and include: residential drug addict or
alcoholic treatment programs, small group homes for the disabled, shelters for battered women and .
children, and shelters for the homeless.

Thus, different food stamp households can live together, food stamp recipients can reside
with nonrecipients, and food stamp households themselves may be “mixed” (include recipients and
nonrecipients of other welfare benefits). g

Income Eligibility. Except for households composed entirely of TANF, SSi, or GA
recipients (who generally are automatically eligibe for. food stamps), monthly cash-income is the .
primary food stamp eligibility determinant.® In establishing-eligibility for households without an
elderly or disabled member,’ the Food Stamp Program uses both the household's basic (or “gross”)
monthly income and it’s counted (or “net”) monthly income. When judging eligibility for

SAlthough they do not have to mect food stamp financial eligibility tests, TANF, SSI, qnd
General Assistance households must still-have their income calculated under food stamp rules to
determine their food stamp benefits.

"In the Food Stamp program, “elderly” persons are those 60 years of age or older. The

“disabled” generally are beneficiaries fo governmental disability-based payments (e.g., Social
- Security or SSI disability recipients, disabled veterans, certain disability retirement arnuitants, and
the recipients of disability-based Medicaid or General Assistance.
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households with elderly or disabled members, only the household's counted monthly income is
considered; in effect, this procedure applies a more liberal income test to elderly and disabled
households.

Basic (or gross) monthly income includes all of a household's cash income except the
following “exclusions” (disregards): (1) most payments made to third parties (rather than directly
to the household); (2) unanticipated, irregular, or infrequent income, up to $30 a quarter; (3) loans
(deferred repayment student loans are treated as student aid, see below); (4) income received for the
care of someone outside the household; (5) nonrecurring lump-sum payments such as income tax
refunds and retroactive lump-sum Social Security payments (these are instead counted as liquid
assets); (6) Federal energy assistance; {7) expense reimbursements that are not a “gain or benefit”
to the household; (8) income earned by schoolchildren 17 or younger; (9) the cost of producing
self-employment income; (10) Federal postsecondary student aid (e.g., Pell grants, student loans);
(11) advance payments of Federal earned income credits; (12) “on-the-job” training earnings of
dependent children under 19 in the Workforce Investment Act (W1A), formerly the Job Training
Partnership Act (JTPA), Programs, as well as monthly “allowances™; (13) income set aside by
disabled SSI recipients under an approved “plan for achieving self-support”; and (14) payments
required to be disregarded by provisions of Federal law outside the Food Stamp Act (e.g., various
payments under laws relating to Indians, payments under the Older Americans Act Employment
Program for the Elderly). In addition, States may, within certain limits, choose to exclude other
types of income they disregard in their TANF or Medicaid programs.

Counted (or net) monthly income is computed by subtracting certain “deductions™ from a
household’s basic (or gross) monthly income. This procedure is based on the recognition that not
all of a household’s income is equally available for food purchases. Thus, a standard portion of
income (varying by household size to a limited extent), plus amounts representing work expenses
or excessively high nonfood living expenses, are disregarded.

For households without an elderly or disabled member, counted monthly income equals gross
monthly income less the following deductions:

~ A “standard” monthly deduction that varies by household size and is indexed for
inflation (for fiscal year 2004, this deduction in the 48 States and the District of
Columbia is $134 for households of 1-4 persons, $149 for 5-person households, and
$171 for households of 6 or more persons). Different standard deductions are used for
Alaska, Hawaii, Guam, and the Virgin Islands (e.g., the fiscal year 2004 deduction for
4-person households is $229 in Alaska, $189 in Hawaii, $269 in Guam, and $127 in
the Virgin Islands).

— Any amounts paid as legally obligated child support;

~ Twenty percent of any earned income, in recognition of taxes and
work expenses;

~ Out-of-pocket dependent care expenses, when related to work or training, up to
$175 per month per dependent, $200 per month for children under age 2; and

— Shelter expenses (including utility costs) that exceed 50 percent of counted income
after all other deductions, up to a periodically adjusted ceiling that is $378 per month
for fiscal year 2004, Differentceilings prevail in Alaska (8604), Hawaii ($509), Guam
($444), and the Virgin Islands ($298).

For households with an elderly or disabled member, counted monthly income equals gross
monthly income less:
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— Thesamestandard, child support, earned income, and dependent care deductions noted
above;

~ Any shelter expenses, to the extent they exceed 50 percent of counted income after all
other deductions, with no limit; and

— Any out-of-pocket medical expenses (other than those for special diets) that are
incurred by an elderly or disabled houschold member, to the extent they exceed a
threshold of $35 a month.

Except for those households comprised entirely of TANF, SSI, or GA recipients, in which case
food stamp eligibility generally is automatic, all households must have net monthly income that does
not exceed the annually indexed Federal poverty guidelines. Households without an elderly or
disabled member a/so must have gross monthly income that does not exceed 130 percent of the
inflation-adjusted Federal poverty guidelines. Both these income eligibility limits are uniform for
the 48 contiguous States, the District of Columbia, Guam, and the Virgin Islands; somewhat higher
limits (based on higher poverty guidelines) are applied in Alaska and Hawaii. The net and gross
eligibility limits on income are summarized in Table 2.

TABLE 2. COUNTED (NET) AND BASIC (GROSS)
MONTHLY INCOME ELIGIBILITY LIMITS FOR THE
FOOD STAMP PROGRAM, FISCAL YEAR 2004

" 48 States, D.C., .
Houschold size and the territores Alaska Hawaii
Counted (net) monthly income efigibility limits’:
| person $ 749 $935 s 861
2 pessons 1,010 1,262 1,162
3 persons 1,272 1,590 1,463
4 persons 1,534 1917 5,764
§ persons 1,795 2,245 2,065
6 persons 2057 25712 2.365
7 persons 2319 2,900 2,666
8 persons 2,580 3227 2,967
Each additional person . +262 +328 +301
Basic {gross) moathly income eligibility limits*:
| person 973 1,215 1,120
2 persons 1313 1,641 1511
3 persons 1,654 2,066 1.902
4 persons 1.994 2,492 2,293
S persons 2334 2918 2,684
6 persons 2674 3344 3.075
7 persons 3014 3,769 3,466
8 persons 3354 4,195 3857
Each additional person +344 +426 +392

! Set at the applicable Federal poverty guidelines, updated for inflation through catendar 2002.
* Set at 130 percent of the applicable Federal poverty guidelines, updated for inflation through
calendar 2002.

Source: U.S. Dx of Agru Food and ition Scrvice,

Allowable Assets. Except for households automatically eligible for food stamps because they
are composed entirely of Temporary Assistance for Needy Families (TANF), Supplemental Security
Income (SSI), or GA recipients, eligible households must have counted liquid assets that do not
exceed federally prescribed limits. Households without an elderly or disabled member cannot have
counted liquid assets above $2,000. Households with an elderly or disabled member cannot have
counted liquid assets above $3,000.

Counted liquid assets include cash on hand, checking and savings accounts, savings
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certificates, stocks and bonds, individual retirement accounts (IRAs) and Keogh plans (less any early
withdrawal penalties), and nonrecurring lump-sum payments such as insurance settlements. Certain
less liquid assets also are counted: a portion of the value of vehicles and the equity value of property
not producing income consistent with its value (e.g., recreational property).

Counted assets do not include the value of the houschold's residence (home and surrounding
property), business assets, personal property (houschold goods and personal effects), lump-sum
earned income tax credit payments, burial plots, the cash value of life insurance policies and pension
plans (other than Keogh plans and IRAs), and certain other resources whose value is not accessible
to the household, would not yield more than $1,000 if sold (e.g., a car with a small equity value), or
are required to be disregarded by other Federal laws.

Some special rules apply when counting allowable assets. Although the general rule is that
the fair market value of a vehicle in excess of $4,650 is to be counted as an asset, States may (and
often do) count vehicles as assets only to the extent they do under their TANF programs. Moreover,
States generally may exclude additional assets to the extent they do so under their TANF or Medicaid
programs.

Work-Related Requirements. To gain or retain eligibility, most able-bodied adults must:
(1) register for work (typically with the welfare agency or a State employment service office); (2)
accept a suitable job if offered one; (3) fulfill any work, job search, or training requirements
established by administering welfare agencies; (4) provide the administering welfare agency with
sufficient information to allow a determination with respect to their job availability; and (5) not
voluntarily quit a job without good cause or reduce work effort below 30 hours a week. If the
household head fails to fulfill any of these requirements, the entire household may, at State option,
be disqualified for up to 180 days. Individual disqualification periods differ according to whether
the violation is the first, second, or third; minimum periods, which may be increased by the State
welfare agency, range from | to 6 months,

Those who are exempt by law from these basic work requirements include: persons
physically or mentally unfit for work; those under age 16 or over age 59; individuals between 16 and
18 if they are not head of household or are attending school or a training program,; persons working
at least 30 hours a week or earning the minimum wage equivalent; persons caring for dependents
who are disabled or under age 6; those caring for children between ages 6 and 12 if adequate child
care is not available (this second exemption is limited to allowing these persons to refuse a job offer
if care is not available); individuals already subject to and complying with another assistance
program’s work, training, or job search requirements; otherwise eligible postsecondary students; and
residents of drug addiction and alcoholic treatment programs.

Those not exempted by one of the above-listed rules must, at least, register for work and
accept suitable job offers. However, their State welfare agency may require them to fulfill some type
of work, job search, or training obligation. Welfare agencies must operate an employment and
training program of their own design for work registrants whom they designate, and they may require
all work registrants to participate in one or more components of their program, or limit participation
by further exempting additional categories and individuals for whom participation is judged
impracticable or not cost effective. Program components can include any or all of the following
activities: supervised job search or training for job search, workfare, work experience or training
programs, education programs to improve basic skills, or any other employment or training activity
approved by the Agriculture Department.

Recipients who take part in an employment or training activity beyond work registration
cannot be required to work more than the minimum wage equivalent of their houschold's benefit.
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Total hours of participation (including both work and any other required activity) cannot exceed 120
hours amonth. Welfare agencies also must provide support for costs directly related to participation
(e.g., transportation and child care), and they may limit this support to local market rates for
necessary dependent care.

In addition to these work-related requirements, there is a work requirement for most
able-bodied adults between 18 and 50 without dependents (ABAWDs). They are ineli gible for food
stamps if, during the prior 36 months, they received food stamps for 3 months while not working at
least 20 hours a week or participating in an approved work/training activity. Those disqualified
under this rule are able to reenter the Food Stamp Program if, during a 30-day pericd, they work 80
hours or more or participate in a work/training activity. If they then become unemployed or leave
work/training, they are eligible for an additional 3-month period on food stamps without working
at Jeast 20 hours a week or participating in a work/training activity. But they are allowed only one
of these added 3-month eligibility periods in any 36 months for a potential total of 6 months on food
stamps in any 36 months without half-time work or enroliment in a work/training program. At State
request, this rule can be waived for areas with very high unemployment (over 10 percent) or lack of
available jobs. Moreover, States may, on their own initiative, exempt up to 15 percent of those
covered under the new work rule.

In fiscal year 2002, States reported 2.3 million new work registrants. Of these, approximately
1.2 million -- including an estimated 450,000 ABAWDs--were subject to employment and training
program placement.

Categorical Eligibility Rules and Other Limitations. Food stamp eligibility is sometimes
denied for reasons other than financial need or compliance with work-relatedrequirements. Many
noncitizens are barred — eligibility is extended only to permanent residents legally present in the
U.S. for at least 5 years, legal immigrant children (under 18), the elderly (age 60+) and disabled
(recipients of government disability benefits like SSI) who were legally resident before August 1996,
refugees and asylees, veterans and others with a military connection, those with a substantial history
of work covered under the Social Security system, and certain other limited groups of aliens.
Households with members on strike are denied benefits unless eligible prior to the strike. With some
exceptions, postsecondary students {in school half time or more) who are fit for work and between
ages 18 and 50 are ineligible. Persons living in institutional settings are denied eligibility, except
those in special SSI-approved small group homes for the disabled, persons living in drug addiction
or alcohol treatment programs, and persons in shelters for battered women and children or shelters
for the homeless. Boarders cannot receive food stamps unless they apply together with the
household in which they are boarding. Those who transfer assets for the purpose of qualifying for
food stamps are barred. Persons who fail to provide Social Security numbers or cooperate in
providing information needed to verify eligibility or benefit determinations are ineligible. Food
stamps are denied those who intentionally violate program rules, for specific time periods ranging
from 1 year (on a first violation) to permanently (on a third violation or other serious infraction); and
States may impose food stamp disqualification when an individual is disqualified from another
public assistance program. Automatic disqualification is required for those applying in multiple
jurisdictions, fleeing arrest, or convicted of a drug-related felony. Finally, States may disqualify
individuals not cooperating with child support enforcement authorities or in arrears on their child
support obligations.

Benefits
Food stamp benefits are a function of a household's size, its net monthly income, and

inflation-indexed maximum monthly benefit levels (in some cases, adjusted for geographic location).
An eligible household's net income is determined (i.e., the deductions noted earlier are subtracted
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from gross income), its maximum benefit level is established, and a benefit is calculated by
subtracting its expected contribution (30 percent of its counted net income) from its maximum
allotment. Thus, a 2-person household with $400 in counted net income (after deductions) would
receive a monthly allotment of $139 (the fiscal year 2004 maximum 2-person benefit in the 48
States, $259, less 30 percent of net income, $120).

Allotments are not taxable and food stamp purchases may not be charged sales taxes. Receipt
of food stamps does not affect eligibility for or benefits provided by other welfare programs,
although some programs use food stamp participation as a "trigger” for eligibility and others take
into account the general availability of food stamps in deciding what level of benefits to provide. In
fiscal year 2002, monthly benefits averaged $80 per person.

Maximum Monthly Allotments. Maximum monthly food stamp allotments are tied to the
cost of purchasing a nutritionally adequate low-cost diet, as measured by the Agriculture
Department's Thrifty Food Plan (TFP). Maximum allotments are set at: the monthly cost of the TFP
for a four-person family consisting of a couple between ages 20 and 50 and two school-age children,
adjusted for family size (using a formula reflecting economies of scale developed by the Human
Nutrition Information Service), and rounded down to the nearest whole dollar. Allotments are
adjusted for food price inflation annually, each October, to reflect the cost of the TFP in the
immediately previous June.

Maximum allotments are standard in the 48 contiguous States and the District of Columbia;

they are higher, reflecting substantially different food costs, in Alaska, Hawaii, Guam, and the Virgin
Islands (Table 3).

TABLE 3. MAXIMUM FOOD STAMP ALLOTMENTS,

FISCAL YEAR 2004
48 States and Virgin
Houschold size DC. Alaska' Hawaii’ Guam Islands
1 person $i41 S167 $210 $182 5208
2 persons 259 307 386 33 382
3 persons I 439 583 477 547
4 persons 4N 558 702 606 695
5 persons 560 663 834 720 826
6 persons 672 795 1,001 864 991
7 persons. 743 879 1,106 958 1,095
8 persons 849 1,005 1.264 1092 1.252
Each additionat person +106 +126 +158 +137  +187

! Maximum allotment levels in rural Alaska are 27 percent to 55 percent higher than the urban
Alaska allotments noted here. The allotment levels for Alaska noted here are those in eftect as of
October 1, 2003. However, under legistation pending as of December 15, 2003, they are scheduted
to increase slightly: to $169, $309, $443, $563, $669. $803, $887.$1.014 and + $127.

* The allotment levels for Hawaii noted here are (hose in effect as of October 1,2003. However,
under legislation pending as of December | 5, 2004, they are schoduled to increase slightly t0 $212,
$389, $557, $707, $840, $1,008, $1,114, 51273, and +139.

Sowrce: U.S. Department of Agriculture.

Minimum and Prorated Benefits. Eligible one-and two-person households are guaranteed a
minimum monthly food stamp allotment of $10, no matter how the calculation of their benefits
works out. Minimum monthly benefits for other household sizes vary from year to year, depending
on the relationship between changes in the income eligibility limits (indexed to overall inflation) and
the adjustments to the cost of the TFP (indexed to changes in food costs). In a few cases, benefits
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for households larger than two persons can be reduced to zero before income eligibility limits are
exceeded.

In addition, a household's calculated monthly allotment can be prorated (reduced) for one month.
On application, a household’s first month's benefit is reduced to reflect the date of application. Ifa
previously participating household does not meet eligibility recertification requirements in a timely
fashion, but does become certified for eligibility subsequently, benefits for the first month of its new
certification period normally are prorated to reflect the date when recertification requirements were
met.

Application, Processing, and Issuing Food Stamp Benefits. Food stamp benefits normally are
issued monthly. The local welfare agency must either deny eligibility or make food stamps available
within 30 days of initial application and must provide food stamps without interruption if an eligible
household reapplies and fulfills recertification requirements in a timely manner. Households in
immediate need because of little or no income and very limited cash assets, as well as the homeless
and those with extraordinarily high shelter expenses, must be given expedited service (provision of
benefits within 7 days of initial application).

Food stamp issuance is a welfare agency responsibility, and issuance practices differ among
welfareagencies. Food stamp benefits have historically been issued as paper “coupons.” Recipients
were provided (usually by mail) with an authorization-to-participate card that was then turned in at
a local issuance point (e.g., a bank, post office, or welfare office) when picking up their monthly
allotment, or coupon allotments were mailed directly to recipients. However, in almost all States
electronic benefit transfer (EBT) systems are now used. EBT systems replace coupons with an
ATM-like card used to make food purchases at the point of sale by deducting the purchase amount
from the recipient's food stamp benefit account. EBT issuance is used statewide in all States except
California (which is scheduled for statewide issuance by the end of 2004); it also is used in Puerto
Rico and the Virgin Islands (Guam is scheduled to convert to EBT in mid-2004).

Items That May Be Purchased With Food Stamp Benefits. Typically, participating households
use their food stamp benefit EBT cards in approved grocery stores to buy food items for home
preparation and consumption; food starap purchases are not taxable. However, the actual list of
approved uses for food stamps is more extensive, and includes: (1) food for home preparation and
consumption, not including alcohol, tobacco, or hot foods intended for immediate consumption; (2)
seeds and plants for use in gardens to produce food for personal consumption; (3) food purchased
at approved farmers' markets; (4) in the case of the elderly and SSI recipients and their spouses,
meals prepared and served through approved communal dining programs; (5) in the case of the
elderly and those who are disabled to an extent that they cannot prepare all of their meals,
home-delivered meals provided by programs for the homebound; (6) meals prepared and served to
residents of drug addiction and alcoholic treatment programs, small group homes for the disabled,
shelters for battered women and children, and shelters or other establishments serving the homeless;
and (7) where the household lives in certain remote areas of Alaska, equipment for procuring food
by hunting and fishing (e.g., nets, hooks, fishing rods, and knives). Food stamp benefits now
normally are accessed through EBT cards. The card is swiped through an approved retailer’s
point-of-sale device, automatically debiting the recipient's food stamp account and crediting the
retailer's bank account; unlike coupon transactions, recipients receive no cash change, and special
arrangements must be made for nontraditional sites like farmers' markets.

Interaction with TANF, SSI, and GA Programs

The Food Stamp Program is intertwined with Temporary Assistance for Needy Families_ (TANF),
Supplemental Security Income (SS1), and State/local General Assistance (GA) programs in several
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ways: it is administratively linked withTANF and GA programs; TANF recipients can receive
“transitional” food stamp benefits when leaving TANF; most TANF, SSI, and GA recipients are
automatically (categorically) eligible for food stamps; States can choose to use many TANF rules
for as to how they count income sources and asset types for food stamp eligibility; and the food
stamp recipient population is, to a large extent, made up of TANF, SSI, and GA participants.

State and local offices and personnel administering TANF and GA programs are typically the
same offices that enroll people for food stamps and issue food stamp benefits. States may choose
to use many TANF rules on how to count income and assets when determining food stamp benefits.
Joint food stamp-TANF/GA applications and interview procedures are common. Information about
applicants and recipients is shared. TANF/GA cash benefits sometimes are included as part of the
food stamp electronic benefit transfer (EBT) system (e.g., both TANF cans and food stamp benefits
can be accessed with the same EBT debit card). This coadministration does not apply in the case
of the SSI Program, which is administered separately through Social Security Administration offices
—although these offices do provide limited intake and referral services for the Food Stamp Program,
and some pilot projects provide standardized food stamp benefits to SSI recipients through SSI
offices.

States have the option to give up to 5 months’ transitional food stamp benefits to those leaving
TANF — without requiring that the household apply for food stamps. The transitional benefit is the
amount received prior to leaving TANF, adjusted to account for the loss of TANF income.
Transitional benefit households may reapply during the 5-month period to have their benefits
adjusted based on changed circumstances, and States may opt to change benefit based on information
received from another program (like Medicaid) in which the household participates. At the end of
the transitional period, households may reapply for continued food stamps under regular food stamp
rules.

Food stamp rules generally make households in which all members are TANF, SSI, or GA
recipients categorically eligible for food stamps, without reference to regular food stamp financial
eligibility requirements. TANF recipients are broadly defined as anyone receiving benefits or
services through a State’s TANF program. SSI recipients eligibility for food stamps is barred in
California, where the SSI benefit has been adjusted upward to account for the loss of food stamp
eligibility; and GA programs must meet minimum Federal standards to qualify their recipients for
food stamps. Categorical eligibility for food stamps is particularly important in cases where States
have chosen TANF rules that are more liberal than food stamp rules (e.g., disregarding the value of
vehicles for working households). In addition, States can, within limits, use their TANF rules
directly when determining what types of any applicant household’s income and assets to count.

For most persons participating in the Food Stamp Program, food stamp aid represents a second
or third form of government assistance. Only about 20 percent of food stamp households rely solely
on nongovernmental sources for their cash income, although about 30 percent have some income
from these sources (¢.g., earnings, private retirement income). According to 2002 data from
Agriculture Department surveys, TANF contributed to the income of some 21 percent of food stamp
households, SSI benefits went to 30 percent, and GA payments were received by just over S percent.

Participation

Table 4 shows national average food stamp participation (other than participants in the nutrition
assistance grants for Puerto Rico, American Samoa, and the Northern Marianas) from fiscal year
1975 through fiscal year 2002. Food stamp enrollment is responsive to changes in the economy (i.e.,
recipients’ employment status and income), food stamp eligibility rules (and potential applicants’
perception of their eligibility status), and administrative practices — as well as the number of
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recipients getting or losing public assistance eligibility or benefits. Participation has fluctuated
widely over the last 27 years, reaching its peak in fiscal year 1994; in that year, it averaged 27.5
million persons a month, with an all-time high of 28 million in the spring of 1994.

Rates of participation among those eligible also changes over time. According to a July 2003
Agriculture Department study based on participation in September of each year, the participationrate
among eligible individuals rose three points between September 1999 and 2001 — from 59 to 62
percent — after five consecutive years of falling rates. This same study also indicated. that
participation rates varied widely among segments of the food stamp eligible population — e.g., 80
percent for households with children, 28 percent for the elderly, 52 percent for those living in .
households with eamnings.

TABLE 4. FOOD STAMP PARTICIPATION: SELECTED FISCAL YEARS,.1975-2002

Fiscal year Average monthly number of food stamp participants
{in millions)
1975 16.3
1980 192
1985 19.9
1990 200
1991 226
1992 254
1993 270
1994 ’ 215
1995 26.6
1996 25.5
1997 229
1998 19.8
1999 182
2000 o 172
2001 173
2002 19.1

Note: Participation under nutrition assistance grants for Puerto Rico, American Samoa, and the Northern Marianas is
not shown in this table.

Source: U.S. Department of Agriculture; Food and Nutrition Service.

Elderly Persons and the Food Stamp Program

Participation in the Program. Food stamp participation among eligible elderly persons is
relatively low. The most recent Agriculture Department estimates (average monthl y participation
during fiscal year 2001 as a percentage of the estimated eligible population) indicate that the
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participation rate for eligible elderly individuals was 28 percent — noticeably below the revised 31
percent rate estimated for fiscal year 1999. This compared to a 60 percent participation rate among
all individuals,

The Agriculture Department’s survey of food stamp participants’ characteristics during fiscal
year 2002 showed that households with at least one elderly member accounted for 19 percent of all
food stamp households. But, because the elderly receiving food stamps generally live in small
households (80 percent live alone), they make up only 9 percent of all food stamp participants.
Overall, the survey information also indicates that elderly food stamp recipients have income that
generally is higher than other participants and, because of this and their smaller household size, have
lower-than-average benefits — e.g., half receive less than 25 percent of maximum benefits. Overall,
elderly participants receive about 6 percent of all food stamp benefits paid out. The same survey also
indicated that the average total monthly income of households with elderly members was 82 percent
of the applicable Federal poverty income guidelines (compared to 56 percent among households with
no elderly members) and that their average monthly benefit ($64) was some 37 percent of the
average for all households in the program. A majority of food stamp houscholds with elderly
persons received SSI or Social Security income: 59 percent had SSIincome and 69 percent received
Social Security.

Special Rules and Projects. The Food Stamp program has a number of special rules for the
elderly age 60 or above —

+ Households composed entirely of SSI recipients are automatically eligible, except
in California where SSI benefits have been adjusted upward to account for the loss
of food stamp eligibility.

e A more liberal income eligibility test is applied. Households with elderly (or
disabled) members must have monthly income below the Federal poverty income
guidelines, after the standard and expense deductions noted in the earlier discussion
of eligibility have been applied. While their income is compared against a lower
standard than most other households (who must have total income, before
deductions, below 130 percent of the poverty guidelines), the amount of income
counted against the standard is significantly less for elderly households because of
the various deductions (about $300 a month on average) have been subtracted out.

¢ A more liberal asset limit is used in judging eligibility. Households with elderly (or
disabled) members can have countable liquid assets of up to $3,000 and remain
eligible (vs. $2,000 for others).

¢ When calculating benefits and income eligibility, no monthly dollar limit on the size
of the deduction for excessively high shelter expenses is applied to households with
elderly (or disabled) members; others are subject to a limit of $378 a month.

o When calculating benefits and income eligibility, elderly (or disabled) households
can claim a deduction for any out-of-pocket medical costs above $35 a month; this
deduction is not available to others. For those claiming this deduction, it is typically
over $100 a month, translating into a monthly benefit increase of $30 or more.

e Elderly (or disabled) persons who are applicants for or recipients of SSI benefits can
make preliminary application for food stamps through their Social Security office
and get assistance in completing their application.
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¢ Households with elderly (or disabled) members may be granted longer eligibility
certification periods than others —up to two years. Average certification periods for
elderly households are 13 months (vs. 9 month for others).

» Elderly (or disabled) persons are.excused from the Food Stamp program’s work
requirements.

¢ Elderly persons who live with others and cannot purchase food and prepare meals
separately because of a substantial disability may apply separately from their co-
residents and have their co-residents’ financial resources disregarded for food stamp
purposes — as long as their co-residents’ income is below prescribed limits (165
percent of the Federal poverty guidelines).

In addition, some general food stamp rules can have special importance for the elderly. All
eligible households of 1 or 2 persons are guaranteed a minimum monthly benefit of $10 (other
households can be eligible for either no food stamp benefit after the benefit calculation is finished
or a benefit as small as $1 amonth). Food stamp offices are required to have special procedures for
those who have difficulty applying at the office, and applicants and recipients can designate
“authorized representatives” to act in their behalf in the application process and using food stamp
benefits at grocery stores. Legally resident noncitizens are eligible after 5 years’ legal residence.®

Two special food stamp projects affect the elderly. A “cash-out” project operating in all or part
of 5 states (Minnesota, Ohio, Oregon, Utah, and Vermont) allows eligible persons age 65 or overand
SSI recipients to receive their food stamp benefits in cash. A second project operating in4 states
(Mississippi, South Carolina, Texas, and Washington) provides single SSI recipients who only have
881, or SSI and Social Security, income the option to receive standardized food stamp benefits,
thereby foregoing the need to document specific expenses. In 3 states the project operates through
SSI offices; in Texas; SSI offices are used as an “outreach” tool, and there is no direct SSI
involvement in issuing the benefit.

2. COMMODITY SUPPLEMENTAL FOOD PROGRAM (CSFP)

The Commodity Supplemental Food Program (CSFP) provides supplemental foods to low-
income elderly persons and to low-income infants, children, and pregnant, postpartum, and
breastfeeding women. It operates under Section 4(a) of the Agriculture and Consumer Protection
Actof 1973, as amended (7 U.8.C. 612¢ note), and appropriations are authorized through fiscal year
2007. The CSFP is available through over 100 local projects in 31 states, the District of Columbia,
and 2 Indian reservations. The program began in the late 1960s and is the predecessor of the Special
Supplemental Nutrition Program for Women, Infants, and Children (the WIC program). Until 1995,
it served primarily women, infants, and children not participating in the WIC program. But, 82
percent of its recipients are now elderly — 352,000 out of 427,000 in fiscal year 2002. And, while
women, infants, and children are accorded priority, the proportion of elderly enrollees is expected
to continue increasing. Coverage of this program is limited by annual appropriations.

Participating local projects establish most of their operating rules and receive (1) foood items
purchased with annually appropriated funds, (2) food commodities donated from excess Agriculture
Department stocks, and (3) cash grants from annually appropriated funds to help cover costs for
administration and food storage and distribution. Food packages distributed by local sponsors are

®Another rule making elderly persons who were legally resident before August 1996 is
effectively overtaken by this more general rule.
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designed with the specific nutritional needs of the elderly, women, infants, and children in mind.
They include foods such as canned fruits, vegetables, meats, and fish, peanut butter, cereal and grain
products, juices, and dairy products.

FY2002 spending for the CSFP was $105 million (523 million of which represented support for
administrative and storage/distribution costs); in addition, commodities valued at about $10 million
were donated from excess Federal stocks. While elderly participants made up over 80 percent of
participants, the monthly value of food packages distributed to them (about $16 a person) was
significantly less than for packages provided to women, infants, and children ($20 a person).

3. THE CHILD AND ADULT CARE FOOD PROGRAM

The adult-care component of the Child and Adult Care Food program provides Federal cash
subsidies (and limited donations of commodities) for meals and snacks served to chronically
impaired disabled adults, or those 60 years of age or older, in licensed non-residential day care
settings (adult day care centers). It operates under Section 17 of the Richard B. Russell National
Schoo! Lunch Act (42 U.S.C. 1766), and appropriations are permanently authorized. This program
offers the same subsidies given for meals and snacks served in child care center. Each meal
(breakfast, lunch, supper) and snack is subsidized at a legislatively set (and inflation-adjusted) rate,
with meals and snacks served to lower-income persons subsidized at a higher rate than others. For
the July 2003 - June 2004 period, the subsidy rates range from $2.19 for lunches/suppers served to
those with income below 130 percent of the Federal poverty income guidelines to 5 cents for snacks
served to those with income above 185 percent of the poverty guidelines. In fiscal year 2002,
average daily attendance at the 2,300 sites operated by 1,500 sponsoring organizations was 82,000
persons. Federal subsidies totaled $57 million.

4. THE SENIOR FARMERS’ MARKET NUTRITION PROGRAM

The Senior Farmers’ Market Nutrition Program (SFNMP) is a relatively new food assistance
program for the elderly. It was established by administrative decision in the Agriculture Department
(using funding available from the Commodity Credit Corporation) in January 2001. Section 4402
of the Farm Security and Rural Investment Act of 2002 (P.L. 107-171) created specific legislative
authority to operate the program and provided mandatory appropriations of $15 miilion a year to
fund it.

The SFNMP awards grants to states, as well as the District of Columbia, Puerto Rico, U.S.
territories, and Indian tribal organizations to provide low-income seniors with coupons (vouchers)
that can be exchanged for eligible foods at farmers’ markets, roadside stands, and community-
supported agriculture programs. The grant funds may be used only to support food costs; no
administrative funding is available. Grants go to state departments overseeing agriculture, health,
social services, and services for the elderly—depending on the state. They design the state’s program
(e.g., benefit levels) and determine who local operators will be.

The purposes of the program are to provide resources in the form of fresh, nutritious, unprepared,
locally grown fruits, vegetables, and herbs to lower-income elderly persons, to increase the domestic
consumption of agricultural commodities, and develop or aid in the development of new and
additional farmers® markets, roadside stands, and community-supported agriculture programs.
Lower-income seniors — generally, individuals age 60 or older — who have household income of not
more than 185 percent of the Federal poverty income guidelines are the targeted recipients of
SFMNP benefits. Some state agencies accept proof of participation or enroliment in a means-tested
program like the CSFP or the Food Stamp program for SFMNP eligibility. Benefits are provided
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for use during the growing/harvest season, which may vary by project area, and may only be used
for fresh, nutritious, unprocessed fruits, vegetables, and fresh-cut herbs.

In fiscal year 2002, over 11,000 farmers at 1,600 farmers’ markets, 1,500 roadside stands, and
200 community-supported agriculture projects participated. In fiscal year 2003, agencies of 35
states, the District of Columbia, Puerto Rico, and 3 tribal organizations received grants. The most
recent information as to participation in this program shows that some 419,000 persons participated
in fiscal year 2001.

B. LEGISLATIVE DEVELOPMENTS: 2001-2002

The Farm Security and Rural Investment Act of 2002 (P.L. 107-171) reauthorized appropriations
for the Food Stamp program and the CSFP through fiscal year 2007. This law also established
legislative authority for the Senior Farmers’ Market Nutrition program and made the most extensive
changes to the Food Stamp program since the 1996 omnibus welfare reform law. But it made only
one significant change to the rules governing the Food Stamp program of note to elderly applicants
or recipients — establishing a rule that any person with 5-years’ legal residence in the United States
is eligible for food stamps.

The 2002 law made eligible noncitizen legal immigrant children (under 18) and those who have
been legally present in the U.S for 5 years. It raised benefits for larger households by increasing the
amount of their income that is disregarded when setting benefits (i.e., indexing the “standard
deduction™ and varying it by household size) and liberalize the treatment of assets for disabled
persons. It allowed states to guarantee 5-months’ of “transitional” food stamp benefits for those
leaving the Temporary Assistance Program for Needy Families. A number of'state options also were
established to ease access to the program and administrative burdens on applicants/recipients and
program operators. These let states reduce recipient reporting requirements, simplify benefit
calculations, and conform income and asset definitions to those used in the Temporary Assistance
for Needy Families (TANF) and Medicaid programs. It ended Federal restrictions on spending of
work/training funds and changed and generally reduced the Federal share of this spending. Finally,
the new law revamped the Food Stamp program’s *“quality control” system to (1) dramaticatly reduce -
the number of states likely to be sanctioned for high rates of erroneous benefit/eligibility decisions
(only those with persistently high error rates would be penalized) and (2) grant Federal bonus
payments to states with exemplary administrative performance.

C. FOOD SECURITY AMONG THE ELDERLY

The United States Agriculture Department has conducted a recent series of studies/surveys
addressing “food insecurity” among households in United States. The most recent (Household Food
Security in the United States, 1995-1998, Advance Report, July 1999) shows estimated “prevalence
levels” of food insecurity based on comparable data applied across the 4 years between 1995 and
1998. The overall trend shows that the food security of U.S. households improved through 1997 and
declined in the 12 months ending August 1998. But, comparing the rates of overall U.S. food
security/insecurity between 1995 and 1998 shows little overall change over the period as a whole.
Food secure households — those with access at all times to enough food for an active healthy life -
were estimated at about 90 percent. The most severe range of food insecurity reported — the category
of “food insecure households with evidence of hunger among household members™ - followed a
similar year-to-year trend, but over the period as a whole registered a decline in the prevalence of
hunger. In 1995 and 1998, about 4 percent were classified as “food insecure with hunger.” The
profile of households covered in the surveys shows that households with elderly persons were more
likely to be “food secure™ ~95% — than other types of households. Moreover, the studies/surveys
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showed that households with elderly members were less likely to be “food insecure with evidence
of hunger:” 2 percent vs. about 4 percent for all houscholds.

The U.S. Conference of Mayors - Sodexho Hunger and Homelessness Survey 2003 —a 25-city
survey — provides another more recent indicator of the need for food assistance among the elderly.
It estimates that, during the past year, requests for emergency food assistance increased in 88 percent
of the surveyed cities, by an average of 17 percent in the cities reporting increases. For the elderly,
59 percent of the cities reported a higher level of requests for aid, and requests increased by an
average of 13 percent in those reporting higher levels.



CHAPTER 7

HEALTH CARE
NATIONAL HEALTH CARE EXPENDITURES

1. INTRODUCTION

The nation’s spending for health care in 1960 amounted to $26.7
billion, or 5.1 percent of the Gross Domestic Product (GDP), the
commonly used indicator of the size of the overall economy. The en-
actment of Medicare and Medicaid in 1965, and the expansion of
private health insurance-covered services contributed to a health
spending trend that grew much more quickly than the overall econ-
omy. By 1990, spending on health care was at $696 billion, or 12.0
percent of the GDP, according to figures from the Centers for Medi-
care and Medicaid Services (CMS, formerly known as the Health
Care Financing Administration.) Health care spending increases of
almost 10 percent between 1985 and 1992 focused attention on the
problems of rising costs and led to unsuccessful health care reform
efforts in the 103d Congress.

Changes in financing and delivery of health care in the mid—
1990’s, such as the emerging use of managed care by public and
private insurers, decreased the rate of health care spending. While
spending for health care reached $1 trillion for the first time in
1996, growth in spending between 1993 and 2000 was much lower
than in previous years with an average annual growth rate of only
5.7 percent. Spending as a percent of the economy remained rei-
atively constant at around 13.0 percent. For the first time this
could be attributed to a slowdown in the rate of growth of health
care spending and not just growth in the overall economy.

National spending for health care, however, rose by 8.7 percent
from 2000 to 2001, reaching $1.4 trillion. This represented the
highest annual growth in health care spending in a decade. Na-
tional health care spending’s share of the GDP, a measure of the
nation’s economy devoted to health care, also jumped from 13.3
percent in 2000 to 14.1 percent in 2001. The Centers for Medicare
and Medicaid Services attributes the growth in health spending to
increased use of inpatient and outpatient hospital services and pre-
scription drugs along with the declining influence of managed
health care. CMS expects national health spending to grow to $3.1
trillion by 2012 or approximately 17.7 percent of GDP.

Expenditures are primarily influenced by the size and composi-
tion of the population, general price inflation, medical care price in-
flation, changes in health care policy, and changes in the behavior
of both health care providers, consumers, and third-party payers.
The aging of the population may also contribute significantly to in-
creases in health care expenditures. For example, Meara, White,
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and Cutler found that the average per capita health spending for
Americans age sixty-five and older in 1999 was more than triple
that for Americans ages 34—44. For Americans age 75 and older,
many of whom rely on costly nursing home care, it was more than
five times as high.1

National health expenditures include public and private spending
on health care, services and supplies, funds spent on the construc-
tion of health care facilities, as well as public and private non-
commercial research spending. In 2001, 87 percent of the $1.4 tril-
lion spending for health care in the United States was for personal
health care, or services used to prevent or treat illness and disease
in the individual. The remaining 13 percent was spent on program
administration, including administrative costs and profits earned
by private insurers, noncommercial health research, new construc-
tion of health facilities, and government public health activities.

Ultimately, every individual pays for each dollar spent on health
through direct payments, cost-sharing, insurance premiums, taxes,
and charitable contributions. However, there has been a substan-
tial shift over the past four decades in the relative role of various
payers of health services. In 1960, almost half (48.4 percent) of all
health expenditures were paid out-of- pocket by consumers, while
private health insurance represented only 22.0 percent, and public
funds (Federal, state, and local governments), 24.8 percent. The
growth of private health insurance and the enactment of the Medi-
care and Medicaid programs changed the system from one relying
primarily on direct patient out-of-pocket payments to one which de-
pends heavily on third-party private and government insurance
programs. In 2001, individual out-of-pocket spending (including co-
insurance, deductibles, and any direct payments for services not
covered by an insurer) represented only 14.4 percent of all health
expenditures.

Private funds represented 75.1 percent of national health ex-
penditures in 1965, while public sources represented 24.9 percent
of national health expenditures. Since the enactment of the Medi-
care and Medicaid programs, however, this gap between payments
by private and public sources has closed. While all private sources
combined (out-of-pocket, private health insurance, and other pri-
vate funding such as philanthropy) continued to finance most
health care spending in 2001 ($777.9 billion or 54.9 percent), public
sources (Federal, state, and local governments) also provided a
major share of funding ($646.7 billion or 45.4 percent.) The Federal
Government’s share rose from 11.4 percent in 1965 to represent
one-third of all health spending in 1996 and 1997. Since that time,
the Federal portion of health expenditures has decreased somewhat
and, in 2001, the Federal Government spent $454.8 billion or 31.9
percent of total national health expenditures.

2. MEDICARE AND MEDICAID EXPENDITURES

The Medicare and Medicaid programs are an important source of
health care financing for the aged. Medicare provides health insur-
ance protection to most individuals age 65 and older, to persons

1 As quoted in Uwe E. Reinhardt, “Does the Aging of the Population Really Drive the Demand
for Health Care?” Health Affairs, vol. 22, no. 6, November/December 2003, p. 27.
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who are entitled to Social Security or Railroad Retirement benefits
because they are disabled, and to certain workers and their de-
pendents who need kidney transplantation or dialysis. Medicare is
a Federal program with a uniform eligibility and benefit structure
throughout the United States. It consists of three parts. Part A
(Hospital Insurance) covers medical care delivered by hospitals,
skilled nursing facilities, hospices and home health agencies. Part
B (Supplementary Medical Insurance) covers physicians’ services,
laboratory services, durable medical equipment, outpatient hospital
services and other medical services. Part C (Medicare+Choice) pro-
vides all benefits covered under Part A and Part B, and may in-
clude additional benefits not covered under traditional Medicare.
Beneficiaries enrolled in Part C receive their care through private
plans, such as health maintenance organizations (HMOs). Most
outpatient prescription drugs are not covered under Medicare, and
some other services (such as coverage for care in skilled nursing fa-
cilities) are limited. Medicare is financed by Federal payroll and
self-employment taxes, government contributions, and premiums
from beneficiaries.

During fiscal year 1967, the first full year of the program, total
Medicare outlays amounted to $3.4 billion. In fiscal year 2002,
Medicare expenditures totaled $256.9 billion. This increase in out.
lays since the program’s first year represents an average annual
growth rate of 13.2 percent. Much of the growth in spending oc-
curred in the early years of the program, however. From fiscal year
1967 to fiscal year 1980, total program expenditures grew from
$3.4 billion to g35.0 billion, for an average annual growth rate of
19.6 percent. Over the fiscal year 1980 to fiscal year 1997 period,
total outlays grew from $35.0 billion to $210.4 billion, for an aver-
age annual rate of growth of 11.1 percent.

The Balanced Budget Act of 1997 provided for structural changes
to the Medicare program and slowed the rate of growth in reim-
bursements for providers. Despite increases in enrollment, in
FY1998, the Medicare growth rate slowed to a record low of just
1.4 percent with expenditures of $213.4 billion. In 1999, Medicare
spending decreased for the first time in the program’s history to
$211.9 billion. Expenditures increased slightly (3.5 percent) in 2000
to $219.3 billion. The Balanced Budget Refinement Act of 1999
(BBRA) and the Benefits Improvement and Protection Act of 2000
(BIPA 2000), however, restored some of the payment reductions.
This is reflected in spending increases of 10 percent in 2001 to
$241.2 billion and 6.5 percent in 2002 to $256.9 billion. According
to CBO’s August 2003 baseline projections (prior to passage of the
Medicare Prescription Drug, Improvement, and Modernization Act
of 2003), total Medicare outlays will be $523 billion in FY2013.

Medicaid is a joint Federal-state entitlement program that pays
for medical services on behalf of certain groups of low-income per-
sons. Medicaid funds long-term care for chronically ill, disabled,
and aged individuals; provides comprehensive health insurance for
low-income children and families; and assists hospitals with the
cost of uncompensated care through the disproportionate share
(DSH) program. Each state designs and administers its own pro-
gram within broad Federal guidelines. The Federal Government
shares in a state’s Medicaid costs by means of a statutory formula
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designed to provide a higher Federal matching rate to states with
lower per capita incomes. These rates, or Federal medical assist-
ance percentages (FMAPs) ranged from 50 percent to 76 percent in
2002.

Medicaid expenditures have historically been one of the fastest
growing components of both Federal and state budgets. During the
period from FY1965 to FY1972 when Medicaid was enacted and
states began to develop programs, the portion of Medicaid expendi-
tures paid by the Federal Government grew from $300 million to
$4.6 billion, an average of 53 percent a year. From FY1973 to
FY1980, Federal Medicaid expenditures grew from $4.6 to $14 bil-
lion. This annual growth rate of 15 percent reflected the implemen-
tation of the Supplemental Security Income (SSI) program for aged
and disabled persons and new state options for institutional cov-
erage. For the next 8 years, FY1981 to FY1989, the annual growth
for Federal Medicaid expenditures was 11 percent. During this pe-
riod, there were a number of conflicting Federal budget measures
to either reduce costs or expand eligibility thus increasing spend-
ing. From FY1990 to FY1992, a time of economic downturn, some
states used creative financing mechanisms to transfer part of the
medical costs normally paid by states to the Federal Government.
These increased Federal payments, particularly for DSH, caused
Federal Medicaid spending to escalate at an annual rate of 28 per-
cent from $41.1 billion to $67.8 billion. From FY1993 to FY1998,
the economy strengthened, DSH payments were reformed slowing
growth, Medicaid enrollment decreased due to implementation of
welfare legislation and states used managed care to control costs.
The average annual growth rate slowed to 6 percent during this pe-
riod with expenditures increasing from $75.8 billion in 1993 to
$100.1 billion in FY1998.2

Since 1998, Medicaid costs appear to have entered a new phase
of growth, particularly for certain services such as prescription
drugs. Federal expenditures for Medicaid grew 7.3 percent in
FY1999 to $107.4 billion, 8.8 percent in FY2000 to $116.9 billion,
and 11 percent in FY2001 to $129.8 billion. In FY2002, Federal and
state expenditures for Medicaid benefits and program administra-
tion totaled $258.2 billion, with the Federal Government’s share at
$146.2 billion or 57 percent of total expenditures. This is an in-
crease of 13 percent from the $129.8 billion spent by the Federal
Government in FY2001. CMS attributes this growth to the reces-
sion, state program expansions for the uninsured, and relaxed
Medicaid eligibility standards. Some states were also using “inter-
governmental transfers” with county and city service providers in
order to claim a higher Federal matching payment. The Congres-
sional Budget Office (CBO) projects that Medicaid spending will
grow at an average annual rate of 10.6 percent between FY2002
and FY2010.

3. HoSPITALS

Hospital care costs are a major component of the nation’s health
care bill and, in 2001, comprised 31.7 percent ($451.2 billion) of

2 Andy Schneider and David Rousses, “Medicaid Financing,” The Medicaid Resource Book, The
Kaiser Commission on Medicaid and the Uninsured, July 2002, Chapter 3, pp.91-93.
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total health care expenditures. In 1965, $13.8 billion was spent on
hospital services, and by 1970, following passage of Medicare,
spending had more than doubled to $27.6 billion. Between 1970
and 1980, total spending on hospital care increased at an average
rate of 13.9 percent per year. From 1980 to 1990, however, with the
implementation of Medicare’s prospective payment system (PPS) in
1983, growth in national expenditures slowed to 9.6 percent annu-
ally. Total hospital care expenditures declined even further from
1990 to 1993 with an average growth rate of 8.0 percent, and 3.5
percent from 1993 to 1999. This continued slow down in growth of
total expenditures was partially attributed to the impact of man-
aged care and reforms in Medicare which is the largest single
payer for hospital services. The Balanced Budget Act of 1997 (BBA)
included a 1-year freeze on PPS rates for inpatient services and re-
quired the development of PPS for additional Medicare covered
services, including outpatient hospital care and hospital-based
homeé health agencies.

With these constraints on spending, hospitals became more effi-
cient, downsized, and consolidated, and were able to bargain with
insurance companies for increased payments. The Medicare, Med-
icaid, and SCHIP Balanced Budget Refinement Act of 1999
(BBRA), a package of funding increases helped lessen the impact
of the BBA on rural hospitals and hospitals with a disproportionate
share of indigent patients. The Benefits Improvement and Protec-
tion Act of 2000 (BIPA 2000), further increased Medicare payment
rates and national hospital expenditures grew by 5.8 percent in
2000. This increase in the rate of spending growth increased fur-
ther in 2001 to 8.3 percent, its fastest growth in 10 years. CMS
also attributes this growth to increased utilization due to a shift to
less restrictive managed care plans.

In 2001, public (Federal, state, and local) sources accounted for
58.3 percent of hospital service expenditures, or $263.1 billion. The
Federal Government is the single largest payer for hospital serv-
ices, and with the passage of Medicare, its share grew from 14.6
percent in 1965 to 49.7 percent in 1997. Following BBA97, this por-
tion dropped to 47.9 percent and was at 46.4 percent in 2001,
($209.4 billion). Included in Federal Government spending for hos-
pital care are Medicare payments which were responsible for 29.9
percent of hospital expenditures in 2001, or $135 billion. Federal
and state spending for hospital care under Medicaid has grown
from $2.6 billion in 1970 to $77.1 billion in 2001 and represents
17.1 percent of hospital expenditures.

Out-of-pocket expenditures by consumers represented approxi-
mately 20 percent of payments for hospital care before the enact-
ment of Medicare and Medicaid, but in 2001, represented only 3.1
percent. In 1965, private health insurance was responsible for 41.2
percent of all hospital spending. In 1990, this portion was at 38.3
percent. This share fell to 32.3 percent in 1995 as a larger amount
of care was provided in ambulatory settings, and managed care
plans negotiated lower prices for services. Since that time, this per-
centage has again increased to 33.7 percent in 2001.

Hospital utilization in the United States has undergone major
change in the past twenty years, greatly influenced by technology,
health care policy, and population dynamics. During the 1970’s,
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hospital admissions increased consistently reaching highs of over
36 million in the early 1980’s. With the introduction of PPS in
1983, which encouraged more cost efficient treatment methods, ad-
missions declined dramatically for several years. After 1987, total
admissions continued to decrease, though more slowly, and reached
a low of 30.7 million in 1994. Declines in inpatient admissions were
attributed to advances in drug therapies, aggressive utilization con-
trols by managed care organizations, and technological advances
which enabled hospitals to provide services in more cost-effective
outpatient settings favored by insurers. Since 1994, hospital admis-
sions have again increased each year, due in part to the growing
health care needs of adults 65 and older and the weakening impact
of managed care. Close to 34 million people were admitted to hos-
pitals in 2001, a level comparable to that of 1985.

The average length of a hospital stay also decreased as a result
of Medicare PPS, from 7.3 days for persons of all ages in 1980 to
6.5 days in 1985. This was even greater for patients over 65 who
saw a decline in length of stay from 10.7 in 1980 to 8.7 in 1985.
In the latter part of the 1980’s as outpatient visits increased, pa-
tients admitted to hospitals tended to be those with more severe ill-
nesses which required longer hospitals stays and the average
length of stay stabilized and even increased for those 65 and over.
Beginning in the early 1990’s, however, declines occurred which
were even steeper than in the first years of PPS. This decline was
attributed to greater insurance coverage of post-acute care alter-
natives to hospitalization, an increase in managed care and other
cost-containment programs, as well as continuing advances in tech-
nology. The average length of stay in 2001 was 4.9 for all ages,
compared to 6.4 in 1990, a decrease of 23 percent. For persons over
the age of 65, the average length of stay declined 33 percent from
8.7 days in 1990 to 5.8 days in 2001.

4. PHYSICIANS’ SERVICES

Utilization of physicians’ services increases with age. In 2001,
the population as a whole made an estimated 880.5 million visits
to physician offices, which translates to about 3.1 visits per person.
In contrast, patients age 65 to 74 years of age had 6.3 visits and
those over age 75 visited physician offices 7.4 times each during
the year.

Physician services continue to be the second largest component
of personal health care expenditures and, in 2001, represented 22
percent of all health care expenditures. In 1965, $8.3 billion was
spent on physician services, and by 1970, spending had reached
$14 billion. This increase represented an average annual growth
rate of 11 percent. Over the next two decades (1970-1990), growth
in physician expenditures was slightly higher at approximately 13
percent. In the 1990’s, however, the annual rate of growth in pay-
ments for physician services was slower than the previous three
decades and grew only 6.3 percent annually from 1990 to 2000.
This slowdown in the rate of growth has been attributed to several
factors, including adjustments in private sector payment systems
which reflected Medicare’s fee schedule, and increased use of man-
aged care. In 2001, however, spending once again grew by 8.6 per-
cent to $313.6 billion. CMS links this growth to a decline in man-
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aged care utilization review policies and an increase in imaging
procedures and office visits for prescription drugs.

In 2001, out-of-pocket payments covered approximately 11.2 per-
cent of the cost of physician services. These payments include co-
payments, deductibles, or in-full payments for services not covered
by health insurance plans. Like expenditures for hospital services,
the share of physician costs paid directly by individuals has de-
clined sharply since the mid-1960’s when out-of-pocket expendi-
tures were 58.5 percent of total physician spending. However, un-
like hospital services, the single largest payer for physician services
is not the Federal Government, but rather private health insurance
companies. In 1965, private health insurers contributed 33 percent
of the total and by 1993, this figure had reached 47.8 percent.
Since 1993, the share of physician services financed by private in-
surance has remained relatively stable. In 2001, private health in-
surers paid for 48.1 percent of all physician services.

The share of spending for physician services paid by public fi-
nancing grew from 6.9 percent of total physician expenditures in
1965 to 30.0 percent in 1975. Since that time, however, this portion
has increased more slowly to 33.6 percent ($105.4 billion) of total
physician expenditures in 2001. Spending for physicians services
under the Medicare program represented 20.4 percent ($63.9 bil-
lion), of total funding for care by physicians. In 1970, Medicare
paid for only 11.8 percent, or $1.6 billion, of total physician service
expenditures. Between 1970 and 1990, the average annual rate of
growth in Medicare payments for physician services was 15.8 per-
cent. Total payments for physician services in this time period grew
at an average annual rate of 12.9 percent. Because of changes in
the Medicare physician payment system, the growth of Medicare
spending for physician services has decelerated substantially.
Medicare physician payments grew at an average annual rate of
only 7.1 percent between 1990 and 2001, while national physician
payments rose 6.5 percent during the same time period.

5. NURSING HOME AND HOME HEALTH COSTS

Long-term care refers to a broad range of medical, social, and
personal care, and supportive services needed by individuals who
have lost some capacity for self-care because of a chronic illness or
disability. Services are provided in institutions or a wide variety of
home and community-based care settings. The need for long-term
care is often measured by assessing limitations in a person’s capac-
ity to manage basic human functions. These are referred to as limi-
tations in ADLs, “activities of daily living,” which include self-care
basics such as dressing, toileting, moving from one place to an-
other, and eating. Another set of limitations, “instrumental activi-
ties of daily living,” or IADLs, describe difficulties in performing
household chores and social tasks necessary for independent com-
munity living. While it is predicted that long-term care services
.will be in greater demand in the coming decades due to increased
numbers of older persons, the need for long-term care assistance af-
fects persons of all ages, not just the elderly.

In 2002, of the $1.34 trillion spent on all U.S. personal health
care services, $163.2 billion, or 12.2 percent was spent on long-term
care. This amount includes spending for institutional care (nursing
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homes and intermediate care facilities for the mentally retarded
(ICFs/MR)), and a wide range of home and community-based serv-
ices, such as home health services, personal care services, and
adult day care.

Long-term care is financed chiefly through the Federal-state
Medicaid program. Of all U.S. long-term care spending in 2002, the
Medicaid program financed 51 percent, or $82.1 billion. Most of
this spending, 70 percent, was for institutional care in nursing fa-
cilities and ICFs/MR. The balance was spent on home and commu-
nity-based services (HCBS). In order to correct a perceived bias in
Medicaid’s eligibility and benefit structure toward institutional
care, in 1981, Congress authorized the Secretary of Health and
Human Services (HHS) to waive certain Medicaid provisions in
order to assist states in expanding HCBS. Spending for the Section
1915¢ home and community based waiver program has increased
rapidly since FY1990, reaching $16.4 billion in FY2002.

After Medicaid, private out-of-pocket spending is the next pri-
mary source of funding for long-term care. The average cost of
nursing home care is in excess of $3,600 a month, and persons who
enter a nursing home encounter significant uncovered liability for
this care. In 2003, out-of-pocket spending for long-term care was
$32.4 billion, representing almost 20 percent of all U.S. spending
on long-term care. Most out-of-pocket long-term care spending was
for nursing home care (80 percent of the $32.4 billion total). Private
insurance coverage is limited and covered only 8.8 percent of
spending in 2002, or $14.4 billion. The private long-term care in-
surance market is growing, however, with the number of policies
purchased increasing by about 18 percent per year, on average, be-
tween 1987 and 2001.

Medicare is not intended to be a primary funding source for long-
term care. Its role is limited to financing care in skilled nursing fa-
cilities (up to 100 days after a hospitalization for persons who need
continued skilled care), and home health services for persons who
need skilled nursing care on a part-time or intermittent basis, or
physical or speech therapies. Medicare spent $24.3 billion on
skilled nursing facility care and home health care services in 2002,
representing almost 15 percent. of all U.S. spending on long-term
care. Of this amount, about 53 percent was for skilled nursing facil-
ity care, and the balance was for home health care.

In addition to health expenditures for long-term care, a variety
of other Federal social service programs provide support for long-
term care though funding is more limited. Primarily these are the
Older Americans Act and the Social Services Block Grant Program,
both of which fund a variety of home and community-based serv-
ices. The Older Americans Act authorizes the National Family
Caregiver Support program which offers assistance to family care-
givers of the frail elderly. Over 80 percent of adults who receive
Iong-term care assistance reside in the community, not in institu-
tions, and family and friends (unpaid caregivers) are the major pro-
viders of this care. Of those persons age 65 and older receiving as-
sistance in the community, almost 60 percent depend on care from
unpaid caregivers, while 7 percent rely exclusively on paid services.

The percent of people 65 years and over living in nursing homes
declined from 5.1 percent in 1990 to 4.5 percent in 2000. While
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Americans are not entering nursing homes at the same rate as
they have in previous years, nursing home residence increases dra-
matically with age. In 1994, of persons age 65-74 receiving long-
term care assistance, about 1 percent reside in nursing homes.
However, of persons 85 years and older receiving assistance, 23
percent resided in nursing homes. This latter age group which is
most likely to need nursing home care, is projected to increase from
4.2 million in 2000 to 8.9 million in 2030.

6. PRESCRIPTION DRUGS

CMS’s National Health Expenditures provides data on spending
for prescription drugs purchased from retail pharmacies, including
community pharmacies, grocery store pharmacies, mail-order facili-
ties, and mass-merchandising establishments. According to this
data, in 2001, prescription drug expenditures in the United States
were approximately $140.6 billion, or about 10.0 percent of total
health care spending. In recent years, the rate of growth in spend-
ing for prescription drugs has risen at a faster rate than other cat-
egories of health care spending. For example, between 1996 and
2001, spending on hospital care grew 27.0 percent, physician serv-
ices spending rose 36.7 percent, and nursing home spending grew .
23.7 percent. Spending on prescription drugs in the same period
grew 109.2 percent. The increase in spending is due to an increase
in the amount of drugs being prescribed, new and more expensive
drugs, and inflation in the cost of drugs.

Most older Americans receive health care coverage through Medi-
care, but the program provides limited coverage for drugs. There
are circumstances where coverage is provided. Drugs administered
to beneficiaries who are hospital inpatients are covered as part of
the Medicare payment to the hospital. Medicare also pays physi-
cians for drugs provided to beneficiaries. These are drugs that can-
not be self-administered and are “incident to” a physician’s profes-
sional service. Coverage is generally limited to those drugs which
are administered by injection. (However, if a drug is generally self-
administered by injection (such as insulin), it is not covered.) Medi-
care law also specifically authorizes coverage for certain classes of
outpatient drugs that may be self-administered: those used for the
treatment of anemia in dialysis patients, immunosuppressive drugs
following an organ transplant paid for by Medicare, certain oral
cancer and associated anti-nausea drugs, and certain immuniza-
tions. In 2001, Medicare, which covered approximately 40 million
beneficiaries (35 million of whom were elderly), paid $2.4 billion for
outpatient prescription drugs.

In general, however, Medicare does not provide coverage for out-
patient prescription drugs, such as those obtained through phar-
macies or through the mail. Many Medicare beneficiaries have no
coverage for these prescription drugs. According to an analysis of
the 1998 Medicare Current Beneficiary Survey, in 1999, 34.5 per-
cent of beneficiaries aged 65-74, 40.5 percent of those aged 75-84,
and 45.1 percent of those over age 85 had no coverage. For the
beneficiaries who had coverage, employer-sponsored plans were the
primary source, followed by Medicare+Choice plans, Medigap plans,
and Medicaid. In addition, several states and the pharmaceutical
industry offer assistance with prescription drug costs for low-in-
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come individuals. Beneficiaries with supplementary prescription
drug coverage use prescriptions at a considerably higher rate than
those without supplementary coverage.3

The Congressional Budget Office (CBO) has estimated that in
2003, average per capita spending for prescription drugs will be
$2,318. CBO projected that this figure will rise to $5,727 by 2013.
However, expenditures on drugs by Medicare beneficiaries are
skewed. For example, in 2000, about 26 percent of beneficiaries had
expenditures of $2,000 or more, accounting for 65 percent of the
Medicare population’s total drug spending. On the other hand, 32
percent of beneficiaries had expenditures of $500 or less, account-
ing for 4 percent of total spending.*

Much of this spending is not covered by insurance. Despite the
presence of insurance coverage, on average, beneficiaries pay al-
most half of their drug costs out-of-pocket. The percentage of out-
of-pocket expenses varies, depending on whether the beneficiary
has supplementary coverage. For example, in 2003, persons with-
out coverage paid an average of $1,356 for prescription drugs, 100
percent of it out-of-pocket. Beneficiaries with coverage through
Medigap policies or Medicare+Choice plans incurred $2,091 in
costs, but paid $1,094, or 52 percent, out-of-pocket. Those with cov-
erage through an employer-sponsored plan had average costs of
$2,775, but paid only $880, or 31.7 percent, out-of-pocket.5

As indicated above, beneficiaries with supplemental drug cov-
erage spend more on prescription drugs than those with no cov-
erage. In 1998, persons with coverage used an average of 24.3 pre-
scriptions per year while those without coverage used an average
of 16.7 prescriptions per year. This can have an effect on the health
of beneficiaries with no supplemental coverage. A 2001 survey € in-
dicated that beneficiaries who lack drug coverage did not fill pre-
scriptions or skipped doses to make thir medications last longer.
Regardless of supplemental insurance coverage, 22 percent of sen-
iors indicated that, due to cost, they had either not filled a pre-
scription or skipped doses. The percentage was higher (35 percent)
for those with no supplemental coverage and lower (18 percent) for
those with coverage.

The cost of the 50 drugs used most frequently by seniors rose an
average of 3.4 times the rate of inflation from 2002 to 2003, accord-
ing to a study by Families USA.7? Some drugs, such as Lipitor,
Norvase, Prevacid, and Zocor, rose at approximately twice the rate
of inflation. However, Miacalcin, Klor-Con, and Claritin rose at
more than 10 times this rate. For beneficiaries living on fixed in-
comes adjusted only for inflation, this leads to a larger portion of
their incomes being spent on drugs.

3 A more detailed discussion of the extent of beneficiary prescription drug coverage is available
in Laschober, Mary et al. Trends in Medicare Supplemental Insurance and Prescription Drug
Coverage, 1996-1999, Health Affairs, Web Exclusive. February 27, 2002.

4 Prescription Drug Coverage and Medicare’s Fiscal Challenges, Congressional Budget Office
testimony before the House Ways and Means Committee, April 9, 2003. http:/www.cbo.gov/
showdoc.cfm?index=4159&sequence=0

5 Medicare and Prescription Drug Spending Chartpack, Kaiser Family Foundation, June 2003.
http://www kff.org/medicare/loader.cfm?url=/commonspot/security/getfile.cfm&PageID=14382

6 Seniors and Prescription Drugs: Findings from a 2001 Survey of Seniors in Eight States, Kai-
ser Family Foundation, et al, July 2002, http:/www kff.org/medicare/6049-index.cfin

7Qut-of-Bounds: Rising Prescription Drug Prices for Seniors, Families USA, July 2003. http/
fwww.familiesusa.org/site/DocServer/Out—of—Bounds.pdf?docID=1522
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On several occasions, the Congress has considered adding cov-
erage for at least a portion of beneficiaries’ drug costs. Coverage for
catastrophic prescription drug costs was included in the Medicare
Catastrophic Coverage Act of 1988, but that law was repealed in
the following year. The Health Security Act, proposed by the Clin-
ton Administration in 1994, would have added a prescription drug
benefit to Medicare, however that legislation was not enacted. The
issue was considered again in the 106th and 107th Congresses.
During the 108th Congress, both the House and Senate considered
and passed legislation adding a prescription drug benefit to the
Medicare program. See Chapter 8, “Medicare,” for a discussion of
this legislation.8

7. HEALTH CARE FOR AN AGING U.S. POPULATION

The American population is aging at an accelerating rate, due to
increasing longevity and the number of “baby boomers” who will
begin to reach age 65 in the year 2011. Growth did slow somewhat
during the 1990’s because of the relatively small number of babies
born during the Great Depression of the 1930’s. This is reflected in
the 2000 Census which, for the first time in the history of the cen-
sus, indicated that the 65 years and over population did not grow
faster than the total population (12.4 percent and 13.2 percent re-
spectively). During the 1990’s, the most rapid growth in the older
population occurred in the oldest age groups. The population 85
years and over increased by 38 percent from 3.1 million to 4.2 mil-
lion in 2000 and is projected to reach 8.9 million in 2030. The total
number of persons 65 and older, 35 million in 2000, will more than
double between the years 2010 and 2030 when the “baby boom”
generation reaches age 65. By 2030, there will be 70 million older
persons comprising 20 percent of the U.S. population.

Advances in medical care, medical research, and public health
have led to a significant improvement in the health status of Amer-
icans during the twentieth century. Between 1900 and 2000, the
average life expectancy at birth increased from 46.3 years to 74.1
years for men, and from 48.3 to 79.5 years for women. Life expect-
ancy at age 65 has also increased over the last half of the twentieth
century from 13.9 to 17.9 years for both sexes. Increased longevity
raises questions about the quality of these extended years and
whether they can be spent as healthy, active members of the com-
munity. According to the 2000 Medicare Current Beneficiary Sur-
vey (MCBS), 78.6 percent of the elderly aged 65- 74 rated their
health as good, very good, or excellent. However, this number falls
to 64.4 percent in the 85+ group. While only 6.1 percent of the 65~
74 age group reported that their health was poor, 9.1 percent of the
85+ group reported their health as poor.

Age is not the only factor affecting health status; a person’s race
is also important. Among individuals aged 65-74, 18.2 percent of
whites and 13.2 percent of Hispanics reported their health as excel-
lent, compared to 10.9 percent of blacks. Only 8.7 percent of whites
and 10.3 percent of Hispanics aged 85 and over reported their

8For a complete discussion of this issue, see Medicare Prescription Drug Coverage for Bene-
ficiaries: Background and Issues, by Jennifer O’Sullivan, Congressional Research Service, Janu-
ary 6, 2003.
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health as poor while 13 percent of blacks in the same age group
reported their health as poor.

Another factor affecting self-reported health status is insurance
coverage. Persons with both individually purchased and employer-
sponsored private health insurance to supplement their Medicare
coverage reported the best health in 2000: 84.3 percent in the good-
very good-excellent category and only 4.7 percent in the poor cat-
egory. This is followed by those enrolled in Medicare managed care:
77.7 percent reported excellent, very good, or good health and 6.4
percent reported poor health. Of those beneficiaries with only Medi-
care fee-for-service coverage, 62.9 percent reported their health as
excellent, very good, or good while 13 percent reported poor health.
Beneficiaries with Medicaid as their insurance to supplement Medi-
care reported the poorest health (20.4 percent) with only 46.4 per-
cent reporting their health was excellent, very good, or good.

Although most elderly Medicare beneficiaries consider their
health good, limitations in activities as a result of chronic condi-
tions and disability increase with age. In 2001, among those 65—
74 years old, 26 percent reported a limitation caused by an activity
limitation (defined as any limitation due to a physical, mental, or
emotional problem). Of those 75 years and over, 45 percent re-
ported they were limited by chronic conditions. The most common
of these are arthritis and hypertension. With age, rates of hearing
and visual impairments also increase rapidly. According to the Na-
tional Institute on Aging (NIA), as many as 4.5 million people in
the U.S. and about half the persons 85 years and older have symp-
toms of Alzheimer’s disease. Because of the growing numbers of
persons age 85 and older, caring for persons with Alzheimer’s will
be a major concern over the next several decades.

The extent of need for assistance with activities of daily living
(ADLs) and Instrumental Activities of Daily Living (IADLs) also in-
creases with age and is an indicator of need for health and social
services. According to the MCBS, elderly persons reporting the
need for personal assistance with everyday activities increases with
age, from 33.1 percent of persons aged 65—74 to 78 percent of those
aged 85 and older.

Although the economic status of the elderly as a group has im-
proved over the past 30 years, many elderly continue to live on
very modest incomes. In 2001, 74 percent of persons 65 years of
age and older reported incomes of less than $25,000, and 31 per-
cent had incomes of less than $10,000. Medicare coverage is an in-
tegral part of retirement planning for the majority of the elderly.
However, there are a number of particularly vulnerable subgroups
within the Medicare population who depend heavily on the pro-
gram to meet all of their basic health needs, including persons with
disability, women over the age of 85, and the poor elderly. A large
proportion of Medicare payments on behalf of elderly beneficiaries
1s directed toward those with modest incomes: 26 percent is on be-
half of those with incomes of less than $10,000 and 67 percent is
for those with incomes of less than $25,000. Medicaid also plays an
important role in helping very low-income elderly with health bene-
fits not covered under Medicare such as long-term care services
and prescription drugs or with payment for Medicare premiums
and cost-sharing.
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According to the U.S. Administration on Aging’s report, A Profile
of Older Americans: 2002, the elderly averaged $3,493 in out-of-
pocket health care expenditures, an increase of more than half
since 1990. This can be compared to the average out-of-pocket costs
for the total population of only $2,181. The elderly also direct more
of their household expenditures toward health care. In 2000, for
older Americans, 12.6 percent of their total household expenditures
were for health care which is more than twice that of all consumers
who spent only 5.5 percent. The higher percentage spent by the el-
derly reflects several factors, including their higher usage of health
care services, payments for long-term care services, the premiums
paid by those who purchase supplemental insurance (.e.,
“Medigap”) policies, and their lower household spending on goods
and services in general.

While policymakers are concerned about planning for the long-
term care needs of an aging population, it is difficult to predict the
impact of longer life expectancies and growing number of elderly
Americans on health care expenditures. Some researchers have
suggested that increases in longevity will not necessarily lead to an
increased demand for health care.® If improvements in medical
technology and health behavior can continue to improve the health
status of the elderly, future health care spending on the elderly
may grow more slowly.

9 David M. Cutler, “Declining Disability Among the Elderly,” Health Affairs, vol. 20, no. 6, No-
vember/December 2001, pp. 11-27.



CHAPTER 8

MEDICARE
A. BACKGROUND

Medicare was enacted in 1965 to insure older Americans against
the cost of acute health care. Since then, Medicare has provided
millions of older Americans with access to quality hospital care and
physician services at affordable costs. In 2002, Medicare insured
approximately 40.5 million aged and disabled individuals at an es-
timated cost of $265.7 billion. Medicare is the second most costly
Federal domestic program, exceeded only by the Social Security
program.

Medicare (authorized under title XVIII of the Social Security Act)
provides health insurance protection to most individuals age 65
and older, to persons who have been entitled to Social Security or
Railroad Retirement benefits because they are disabled, and to cer-
tain workers and their dependents who have end-state renal dis-
ease. Medicare is a Federal program with a uniform eligibility and
benefit structure throughout the United States. It is a non-means-
tested program, that is, protection is available to insured persons
without regard to their income or assets. Medicare is composed of
the Hospital Insurance (HI) program (Part A) and the Supple-
mentary Medical Insurance (SMI) program (Part K B). The
Medicare+Choice program (Part C), established by the Balanced
Budget Act of 1997 (BBA, P.L. 105-33), provides managed care op-
tions for beneficiaries. These options include preferred provider or-
ganizations, provider-sponsored organizations, private fee for serv-
ice plans, and, on a demonstration basis, a limited number of med-
ical savings accounts in conjunction with a high deductible health
insurance plan.

Although Medicare provides broad protection against the costs of
many, primarily acute care, services, it covers only about one-half
of beneficiaries’ total health care expenses. Most individuals have
some coverage in addition to basic Medicare benefits. Some persons
have additional benefits through a managed care plan. Most other
individuals have some supplemental coverage through individually
purchased policies, commonly referred to as a “Medigap” policies,
em%loyer-sponsored retiree plans, or public programs such as Med-
icaid.

One of the greatest challenges in the area of Medicare policy is
the need to rein in program costs while assuring that elderly and
disabled Americans have access to affordable, high quality health
care. BBA and subsequent legislation provided for program savings
through new payment methodologies for various service categories,
including skilled nursing facilities, home health agencies, and out-

(119)
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patient hospital services. Benefits have been added to the program,
especially in the area of preventive care.

1. HOSPITAL INSURANCE PROGRAM (PART A)

Most Americans age 65 and older are automatically entitled to
premium-free benefits under Part A because they have worked 40
quarters of Social Security-covered employment. Those who are not
automatically entitled may obtain Part A coverage provided they
pay the monthly premium. Persons with fewer than 30 quarters of
Medicare-covered employment pay $316 per month in 2003; those
with 30-39 quarters pay $174. Also eligible for Part A coverage are
disabled persons under age 65 who have received monthly Social
Security or Railroad Retirement benefits on the basis of disability
for 2 years.

Part A is financed principally through a special hospital insur-
ance (HI) payroll tax levied on employees, employers, and the self-
employed. Each worker and employer pays a tax of 1.45 percent on
covered earnings; the self-employed pay both the employer and em-
ployee shares. In 2002, payroll taxes for the HI Trust Fund ac-
counted for $152.7 billion, 85.5 percent of the fund’s total income.
An2%stimated $149.9 billion in Part A benefit payments were made
in 2002.

Benefits included under Part A, in addition to inpatient hospital
care, are skilled nursing facility (SNF) care, home health care, and
hospice care. For inpatient hospital care, the beneficiary is subject
to a deductible ($840 in 2003) for the first 60 days of care in each
benefit period or “spell of illness.”. For days 61-90, a coinsurance
payment is required ($210 per day in 2003). For hospital stays
longer than 90 days, a beneficiary may elect to draw upon a 60-
day “lifetime reserve.” A coinsurance payment is required for each
lifetime reserve day ($420 in 2003).

Medicare covers up to 100 days of skilled nursing facility (SNF)
services during a spell of illness for beneficiaries who, following a
hospital stay of at least 3 days, need daily skilled nursing care or
other rehabilitative services. Medicare does not cover SNF care for
beneficiaries who need only custodial care, such as assistance with
walking or bathing. A spell of illness begins when a beneficiary re-
ceives inpatient hospital or covered SNF services and ends when
the beneficiary has not been a hospital inpatient or in a Part A-
covered SNF stay for 60 consecutive days. For each spell of illness,
beneficiaries make no coinsurance payment for the first 20 days; a
daily coinsurance payment is required for days 21 through 100
($105 in 2003).

The home health benefit covers homebound beneficiaries who are
in need of intermittent skilled nursing care, physical or occupa-
tional therapy, or speech language pathology services. There is no
coinsurance payment required. Hospice care is provided for termi-
nally ill beneficiaries and their families. The hospice benefit has a
limited coinsurance payment required for prescription drug cov-
erage and inpatient respite care.

Hospital payment.—Most hospitals are paid for their Medicare
patients under a prospective payment system or PPS. The inpa-
tient prospective payment system (IPPS) pays hospitals predeter-
mined amounts adjusted for a specific diagnosis. Each beneficiary
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admitted to a hospital is assigned to one of approximately 500 diag-
nosis-related groups (DRGs). If a hospital can treat a patient for
less than the DRG amount, it can keep the savings. If treatment
for the patient costs more, the hospital must absorb the loss. Hos-
pitals cannot charge beneficiaries any more than the coinsurance
amounts listed above.

In addition to the basic DRG payment, some hospitals receive
added funds in the form of adjustments to their IPPS payment or
separate payments. Teaching hospitals receive payments for their
direct graduate medical education (GME) costs, such as resident
salaries and faculty costs. Their IPPS payment is adjusted to re-
flect their indirect medical education (IME) costs, i.e., those not di-
rectly related to medical education but which are present in teach-
ing hospitals, such as a higher number of more severely ill patients
or an increased use of diagnostic testing by residents and interns.
Certain hospitals which serve a higher number of low-income pa-
tients, also receive an adjustment to their Medicare payments
called a disproportionate share hospital (DSH) adjustment. Adjust-
ments are also made to hospitals for atypically costly cases, known
as “outliers.”

In general, the IPPS payment rates are increased annually by an
update factor that is determined, in part, by the projected increase
in the hospital market basket index (MBI). This is a fixed price
index that measures the change in the price of goods and services
purchased by hospitals. The update is established by statute. The
update for FY2003 was the MBI minus 0.55 percentage points.

Certain types of rural hospitals receive special consideration
under the hospital IPPS: sole community hospitals (facilities lo-
cated in geographically isolated areas and deemed to be the sole
provider of inpatient acute care hospital services in a geographic
area), Medicare dependent hospitals (small rural hospitals with a
high proportion of patients who are Medicare beneficiaries), and
rural referral centers (relatively large hospitals, generally in rural
areas, that provide a broad array of services and treat patients
from a wide geographic area). Certain other hospitals (inpatient re-
habilitation facilities, long-term care hospitals) are paid using pro-
spective payment systems tailored for their patient care costs. Psy-
chiatric hospitals children’s cancer hospitals, and critical access
hospitals are excluded from the IPPS and are paid on the basis of
reasonable costs. :

A full discussion of Medicare’s skilled nursing facility, home
health, and hospice benefits is provided in the next chapter.

2. SUPPLEMENTARY MEDICAL INSURANCE (PART B)

Part B of Medicare, also called supplementary medical insurance
(SMI), covers physicians’ services, outpatient hospital services,
physical and occupational therapy, durable medical equipment, and
certain other services. It is a voluntary program. Anyone eligible
for Part A and anyone over age 65 can obtain Part B coverage by
paying a monthly premium ($58.70 in 2003). Beneficiary premiums
finance 25 percent of program costs with Federal general revenues
covering the remaining 75 percent. In general, Part B beneficiaries
using covered services are subject to a $100 deductible and 20 per-
cent coinsurance charges.
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Physician Payment.—The Omnibus Budget Reconciliation Act of
1989 established a fee schedule for physician payment based on a
relative value scale (RVS). The RVS is a method of valuing indi-
vidual services in relationship to each other. The relative values re-
flect physician work (based on time, skill, and intensity involved),
practice expenses (office rents and employee salaries), and mal-
practice expenses. These values are adjusted for geographic vari-
ations in the costs of practicing medicine. These geographically ad-
justed relative values are converted into a dollar payment amount
by a conversion factor. The 2003 conversion factor is $36.7856.
Thus, for a service with a relative value of 2.6, the payment would
be $95.64. Several factors enter into the calculation of the formula
used to update the conversion factor. These include: 1) the sustain-
able growth rate (SGR) which is essentially a target for Medicare
spending growth; 2) the Medicare economic index (MEI) which
measures inflation in physicians services; and 3) the update adjust-
ment factor which modifies the update which would otherwise be
allowed by the MEI, to bring spending in line with the SGR target.

Physicians are required to submit claims for services provided to
their Medicare patients. They are subject to limits on the amounts
they can bill these patients. Prior to BBA, the law was interpreted
to prohibit physicians from entering into private contracts with
Medicare beneficiaries to provide services for which no Medicare
claim would be submitted. BBA permitted private contracting
under specified conditions. Among other things, a contract, signed
by the beneficiary and the physician, must clearly indicate that the
beneficiary agrees to be fully responsible for payments for services
rendered under the contract and the beneficiary must acknowledge
that no Medicare charge limits apply. An affidavit, filed with the
Secretary of Health and Human Services, must be in effect at the
time the services are provided. The affidavit, signed by the physi-
cian, must state that the physician will not be reimbursed under
the Medicare program for any item or service provided to any
Medicare beneficiary for 2 years from the date of the affidavit.

Certain non-physician practitioner services are paid under the
physician fee schedule. In most cases, these services must be pro-
vided under the supervision of or in conjunction with a physician’s
services. Providers are paid a certain percentage of the fee sched-
ule, depending on their specialty. These providers include physician
assistants, nurse practitioners, clinical nurse specialists, nurse
midwives, certified registered nurse anesthetists, clinical psycholo-
gists, and outpatient physical and occupational therapists.

Outpatient services.—Medicare beneficiaries receive services in a
variety of outpatient settings, including hospital outpatient depart-
ments (HOPDs), ambulatory surgical centers (ASCs), rural health
clinics (RHCs), and comprehensive outpatient rehabilitation centers
(CORFs). Under the HOPD prospective payment system, which
was implemented in August 2000, the unit of payment is the indi-
vidual service or procedure as assigned to one of about 570 ambula-
tory payment classifications (APCs). In most cases, all services and
items for a procedure are included or “bundled” within each APC.
For example, an APC for a surgical procedure will include oper-
ating and recovery room services, anesthesia, and surgical supplies.
Medicare’s payment for HOPD services is calculated by multiplying
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the relative weight associated with an APC by a base payment
amount or “conversion factor.” Most conversion factors are geo-
graphically adjusted to reflect wage differences. Unlike other Part
B services in which the beneficiary pays 20 percent of the Medi-
care-approved payment amount, for HOPD services the beneficiary
pays 20 percent of the actual charges which can be in excess of the
Medicare-approved amount. BBA addressed this issue by freezing
beneficiary copayments at 20 percent of the national median charge
for the service in 1996, updated to 1999. Over time, as PPS pay-
ments amounts rise, the frozen beneficiary copayments will decline
as a share of the total payment until the beneficiary share is 20
percent of the Medicare payment.

Medicare uses a fee schedule to pay for ASC facility services. The
associated physician services (surgery and anesthesia) are paid
under the physician fee schedule. There are currently over 2,400
procedures approved for ASC payment and categorized into one of
nine payment groups that reflect the national median cost of proce-
dures. These rates are adjusted to reflect geographic price variation
using a hospital wage index. Payments are also adjusted when
multiple surgical procedures are performed at the same time.

RHCs are paid on the basis of an all-inclusive rate for each bene-
ficiary visit. An interim payment is made to the RHC based on esti-
mates of allowable costs and number of visits; a reconciliation is
made at the end of the year to reflect actual costs and visits. Per-
visit payment limits are established for all RHCs (other than those
in hospitals with fewer than 50 beds). Payment limits are updated
by the MEIL. CORFs provide (by or under the supervision of physi-
cians) outpatient diagnostic, therapeutic, and restorative services.
Payments for services are made on the basis of the physician fee
schedule.

Durable Medical Equipment (DME) and Prosthetics and
Orthotics (PO).-Medicare covers a wide variety of DME and PO.
DME (including such items as walkers, wheelchairs, oxygen and
oxygen supplies, and hospital beds) must be prescribed by a physi-
cian and must be able to withstand repeated use, be medically nec-
essary, and be appropriate for use in the home. Prosthetics and
orthotics are items which replace all or part of an internal organ
or body part, such as cardiac pacemakers and- artificial limbs. Most
items of DME and PO are paid on the basis of a fee schedule which
is generally updated by the consumer price index for urban con-
sumers (CPI-U). BBA required the establishment of competitive
bidding demonstration projects in which suppliers competed for
contracts to furnish Medicare beneficiaries with specific items of
DME. Standards were set to ensure quality of items and services,
beneficiary access and choice of suppliers, and financial viability of
the suppliers. Demonstrations were established in Polk County,
FL, and San Antonio, TX. Savings to Medicare ranged from 17 per-
cent to 22 percent at the two sites.

Preventive care benefits.—In general, Medicare does not cover
preventive services. In recent years, however, Congress has added
a number of specific benefits to the program. The following preven-
tive services are covered (unless otherwise noted, beneficiaries are
liable for regular Part B cost-sharing charges: $100 annual deduct-
ible and 20 percent coinsurance):
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s  Pneumococcal Pneumonia Vaccination. Not subject to de-
ductible or coinsurance.

¢ Hepatitis B Vaccination.

¢ Influenza Vaccination. Not subject to deductible or coinsur-
ance.

¢ Screening Pap Smears and Pelvic Examinations. Covered
once every 3 years. Annual screening pelvic examination are
covered for certain high-risk individuals. Not subject to deduct-
ible; beneficiaries are liable for coinsurance for the screening
pelvic exam.

» Screening Mammography. Annual screening mammog-
raphy for all women over age 39. The benefit is not subject to
the deductible; coinsurance is required.

o Prostate Cancer Screening. Annual prostate cancer screen-
ing tests for men over age 50. The benefit will cover digital rec-
tal examinations and prostate specific antigen (PSA) blood
tests. The PSA test is not subject to deductible or coinsurance.

» Colorectal Cancer Screening.

e Annual screening fecal-occult blood tests for bene-
ficiaries over age 49, not subject to deductible or coinsur-
ance

¢ Screening flexible sigmoidoscopy, every 4 years for
beneficiaries over age 49

* Screening colonoscopies every 2 years for beneficiaries
at high-risk for colon cancer, or every 10 years for bene-
ficiaries not at high risk.

e Barium enema tests can be substituted for either of
the two previous procedures.

¢ Diabetes Self-Management. Educational and training serv-
ices, including instructions in self-monitoring of blood glucose,
education about diet and exercise, and insulin treatment plans
provided on an outpatient basis by physicians or other certified
providers to qualified beneficiaries. Blood testing strips and
home blood glucose monitors are covered for diabetics regard-
less of whether they are insulin-dependent.

¢ Bone Mass Measurement. Coverage for certain high-risk
beneficiaries.

b e Glaucoma screening for high-risk beneficiaries and dia-
etics.

¢ Medical nutrition therapy for beneficiaries with diabetes or
renal disease.

3. MEDICARE+CHOICE (PART C)

The Medicare+Choice program (M+C) was established by the
Balanced Budget Act of 1997. It provides managed care options for
Medicare beneficiaries who are enrolled in both Parts A and B.
These can be a coordinated care plan (such as an HMO, a preferred
provider organization, or a provider sponsored organization), a pri-
vate fee-for-service plan, or a high deductible plan offered with a
M+C medical savings account (although no Medicare MSA plans
have ever joined the Program). A number of protections were estab-
lished, including a guarantee of beneficiary access to emergency
care, quality assurance and informational requirements for M+C
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organizations, and external review, grievance, and appeal require-
ments.

In general, the program makes monthly payments in advance to
participating health plans for each enrolled beneficiary in a pay-
ment area (typically a county). Each year the Secretary of Health
and Human Services (HHS) is required to determine the annual
M+C per capita rate for each payment area, and the risk and other
factors to be used in adjusting such rates. Payments to M+C orga-
nizations are made from the Medicare Trust Funds in proportion
to the relative weights that benefits under Parts A and B represent
of the actuarial value of total Medicare benefits.

For each enrolled beneficiary, Medicare pays M+C organizations
a monthly capitation payment which is based on the M+C per cap-
ita rate. This rate is set at the highest of one of three amounts:
1) a blended rate, which is the sum of a percentage of the annual
local area-specific M+C capitation rate for the year and a percent-
age of the input-price-adjusted national M+C capitation rate for the
year (Over time, the blended rate will rely more heavily on the na-
tional rate, and less heavily on the local rate, thus reducing vari-
ation in rates across the country); 2) a minimum payment. (or floor)
rate; or 3) a minimum percentage increase which is generally 102
percent of the previous year’s payment. Once the preliminary rate
is determined for each county, a budget neutrality adjustment is.
required by law to determine final payment rates.

4. SUPPLEMENTAL HEALTH COVERAGE

At its inception, Medicare was not designed to.cover beneficiaries’
total health care expenditures. Several types of ‘services, such as
long-term care for chronic illnesses and most outpatient prescrip-.
tion drugs, are not covered at all, while others are partially covered
and require the beneficiary to pay deductibles and coinsurance.
Medicare covers approximately half of the total medical expenses
for non-institutionalized, aged Medicare beneficiaries. Remaining
health care expenses are paid for out-of-pocket or by private sup-
plemental health insurance (such as Medigap), by employer-based
retiree coverage, by Medicaid, or other sources. Over 80 percent of
beneficiaries have insurance to supplement their Medicare cov-
erage.

The term “Medigap” is commonly used to describe an individ-
ually purchased private health insurance policy that is designed to
supplement Medicare’s coverage. These plans offer coverage for
Medicare’s deductibles and coinsurance and pay for some services
not covered by Medicare. Generally, there are 10 standardized
Medigap benefit packages that can be offered in a state, designated
as Plans A through J. Plan A offers a core group of benefits, with
the other nine offering the same core benefits and different com-
binations of additional benefits. Two additional high-deductible
plans offer the same benefits as either Plan F or J, but the deduct-
ible is $1,650 for 2003 and will be increased by the CPI in subse-
quent years. Not all 10 plans are available in all states; however,
all Medigap insurers are required to offer the core plan. Insurers
must use uniform language and format to outline the benefit op-
tions, making it easier for beneficiaries to compare packages. There
are no Federal limits set regarding premium prices.
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Some Medicare beneficiaries get supplemental coverage through
retiree plans offered by their former employers. These plans typi-
cally assist with cost-sharing requirements of the Medicare pro-
gram and paying for services not covered by Medicare, such as pre-
scription drugs. Estimates of the availability of this coverage vary.
A 2001 survey by Mercer/Foster Higgins! shows that over an 8-
year period (1993-2001) the number of employers (with over 500
employees) offering health plan coverage to Medicare-eligible retir-
ees fell from 40 percent to 23 percent. Coverage of the Medicare-
eligible population increases by size of employer. In 2001, 17 per-
cent of employers with 500-999 employees offered coverage. This
percentage increased to 25 percent for employers with 1,000—4,999
employees, 37 percent for those with 5,000-9,999 employees, 37
percent for those with 10,000~19,999 employees, and 54 percent for
those with 20,000 or more employees. A 2002 survey conducted by
Hewitt and the Kaiser Family Foundation 2 of employers with more
than 1,000 employees found that the average monthly premium for
the age 65+ retirees was $194; the retiree paid $79 of this amount.
In the future, the survey found that most employers are consid-
ering changing their retiree plans in order to address the increas-
ing costs of providing coverage. The employers stated they are con-
sidering such means as increasing retiree contributions, raising
cost-sharing requirements, or raising retiree out-of-pocket limits.

Some low-income aged and disabled Medicare beneficiaries are
also eligible for full or partial coverage under Medicaid. Persons en-
titled to full Medicaid protection generally have all of their health
care expenses met by a combination of Medicare and Medicaid. For
these “dual eligibles” Medicare pays first for services covered under
both programs. Medicaid picks up Medicare cost-sharing charges
and provides protection against the costs of services generally not
covered by Medicare. Perhaps the most important service for the
majority of dual eligibles is prescription drugs.

Federal law specifies several population groups that are entitled
to more limited Medicaid protection. These are:

¢ Qualified Medicare Beneficiaries (QMBs)- aged or disabled
persons with incomes at or below the Federal poverty level
 having assets below $4,000 for an individual and $6,000 for a
couple. QMBs are entitled to have their Medicare cost-sharing
charges, including the Part B premium, paid by Medicaid.
¢ Specified Low-Income Medicare Beneficiaries (SLIMBs).
These are persons who meet the QMB criteria, except that
their income limit is between 100 percent and 120 percent of
the Federal poverty level. Medicaid protection is limited to pay-
ment of the Medicare Part B premium unless the individual is
otherwise eligible for Medicaid.
¢ Qualifying Individuals (QI-1). These are persons who meet
the QMB criteria, except that their income is between 120 per-
cent and 135 percent of poverty and they are not otherwise eli-
gible for Medicaid. Medicaid protection for these persons is lim-
ited to payment of the monthly Medicare Part B premium.

! Mercer, William M. National Survey of Employer-Sponsored Health Plans, Key Findings for
2001. April 8, 2002.

2Hewitt and Kaiser Family Foundation. The Current State of Retiree Health Benefits: Find-
ings from the Kaiser | Hewitt 2002 Retiree Health Survey. December 2002.
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Other sources of supplemental coverage are available to certain
beneficiaries. Those with a military service connection may receive
coverage through the Department of Defense or the Department of
Veterans Affairs. In addition, as of September 2003, 35 states have
enacted laws creating pharmaceutical assistance programs that
provide financial assistance (through subsidies or discount cards or
a combination of both) for purchasing prescription drugs to low-in-
come Medicare beneficiaries who do not qualify for Medicaid.

B. ISSUES
1. PRESCRIPTION DRUGS

Medicare provides coverage for prescription drugs used as part of
a hospital stay, but in general does not cover outpatient prescrip-
tion drugs. There are some exceptions, which include:

s Erythropoietin (EPO), used by end-stage renal disease
(ESRD) patients for the treatment of anemia, which often is a
complication of chronic kidney failure;

¢ drugs which cannot be self-administered which are inci-
dental to a physician’s service if provided in the physician’s of-
fice, such as an injectable product;

o those used in immunosuppressive therapy, such as
cyclosporin, for the first 36 months beginning after an indi-
vidual receives a Medicare-approved transplant, such as a kid-
ney or liver transplant;

¢ oral cancer drugs, in certain cases; and

¢ acute oral anti-emetic (anti-nausea) drugs used as part of
an anticancer chemotherapeutic regimen.

Some Medicare beneficiaries have outpatient prescription drug
coverage through Medicare+Choice plans, employer-sponsored re-
tiree plans, Medigap policies (Plans H, I, or J), Medicaid, military-
service-related coverage, or state pharmaceutical programs. How-
ever, approximately one quarter of beneficiaries have no drug cov-
erage. According to the Congressional Budget Office, the 75 percent
of beneficiaries who do have some coverage pay nearly 40 percent
of their drug expenditures out-of-pocket. Although this is the same
percentage paid out of pocket by the U.S. population as a whole,
Medicare beneficiaries, because they are elderly or disabled and
more likely to have chronic health conditions, tend to use more pre-
scription drugs than the general population. For example, in 1999,
Medicare beneficiaries made up 15 percent of the population, but
3ccou1§ted for 40 percent of expenditures on outpatient prescription

rugs.

2. MEDICARE SOLVENCY AND COST CONTAINMENT

Part A (Hospital Insurance [HI]) and Part B (Supplementary
Medical Insurance [SMI]) are financed differently. HI is financed
primarily through payroll taxes levied on current workers and their
employers. Income from these taxes is credited to the HI trust
fund. SMI is financed through a combination of monthly premiums

3Congressional Budget Office. Statement of Dan L. Crippen, Director, before the United
States Senate Committee on Finance. Projections of Medicare and Prescription Drug Spending.
March 7, 2002.
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paid by current enrollees (25 percent) and general revenues (75

percent). Income from these sources is credited to the SMI trust

fund. Each fund is overseen by a Board of Trustees who make an-

Efa& reports to Congress concerning the financial status of the
nds.

The 2003 report projects that, under the trustees’ intermediate
assumptions, the HI trust fund would become insolvent in 2026, 4
years earlier than projected in the 2002 report. This revision is due
to lower-than-expected HI taxable payroll and higher-than-expected
hospital expenditures. Although the fund meets the trustees’ test
for short-range solvency, it fails by a considerable margin to meet
their test for long-range solvency. Because of the way it is financed,
the SMI fund does not face insolvency; however the trustees are
concerned with the program’s continued rapid growth rate. Taken
together, Part A and B costs are projected to more than triple, rel-
ative to growth in the gross domestic product (GDP), over the next
75 years, growing from 2.6 percent of the GDP in 2002 to 5.3 per-
cent by 2035 to 9.3 percent by 2077.

Beginning in 2011, the program will also begin to experience the
impact of major demographic changes. First, baby boomers (persons
born between 1946-1964) begin to turn age 65 and become eligible
for Medicare. The baby boom population is likely to live longer
than previous generations. This will mean an increase in the num-
ber of “old” beneficiaries (i.e., those 85 and over). The combination
of these factors is estimated to contribute to the increase in the size
of the Medicare population from 41.1 million in 2002 to 48.2 million
in 2011 and 71.5 million in 2025. There will also be a shift in the
number of covered workers supporting each HI enrollee. In 2002,
there were nearly 4.0 workers per beneficiary. This number is pre-
dicted to decrease to 2.4 in 2030 and 2.0 in 2077.

The trustees stress the importance of considering the entire
Medicare program’s impact on the economy. They assume that
Medicare per beneficiary expenditures will rise at the rate of per
capita GDP plus 1 percentage point, faster than either the economy
or workers’ earnings and thus payroll tax income. There will also
be a shift in the sources of Medicare income. In 2002, HI payroll
taxes accounted for 57 percent of non-interest income to the pro-
gram, with general revenues representing 30 percent. By 2025,
payroll tax income will account for a smaller portion (39 percent)
while the portion paid for by general revenues will grow to 42 per-
cent.

Because of its rapid growth, both in terms of aggregate dollars,
and as a share of the Federal budget, the Medicare program has
been a major focus of deficit reduction legislation passed by the
Congress since 1980. With few exceptions, reductions in program
spending have been achieved largely through reductions in pay-
ments to providers. Of particular importance were the implementa-
tion of the prospective payment system for hospitals beginning in
1984 and the fee schedule for physicians services beginning in
1992. The BBA and subsequent legislation established prospective
payment systems skilled nursing facilities, hospital outpatient de-
partments, home health agencies, and other service categories.
BBA also established the Medicare+Choice program which in-
creased managed care options for beneficiaries. Controlling costs
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and the solvency of the program continues to be a concern for the
trustees as well as for Congress and the Administration.
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CHAPTER 9
LONG-TERM CARE

OVERVIEW

Long-term care refers to a wide range of supportive and health services for persons who have
lost the capacity for self-care due to illness or frailty. Chronic illness or conditions often result in
both functional impairment and physical dependence on others for an extended period of time.
Major groups of persons needing long-term care services and supports include the elderly as well as
younger persons with disabilities, including persons with developmental disabilities, physical
disabilities, and mental illness. The likelihood of needing long-term care assistance occurs more
frequently with advancing age. However, advances in medical care are enabling persons of all ages
with disabilities to live longer. The demand for long-term care services is expected to increase as the
population ages.

The presence of a chronic illness or condition alone does not necessarily result in a need for
long-term care services. For many individuals, an iliness or a chronic condition does not result in
functional impairment or dependence and they are able to conduct daily routines without assistance.
When the illness or condition results in a functional or activity limitation, long-term care services
may be required. The range of chronic illnesses and conditions resulting in the need for long-term
care services and supports is extensive. Unlike acute medical illnesses which may be solved in a
relatively short period of time, chronic conditions last for an extended pericd of time and are not
typically curable.

Long-term care services include a continuum of health and social services provided in
institutions, in the community and at home. However, the predominant source of long-term care
support for persons with disabilities is through informal support services provided by unpaid family
and friends. Despite the enormous amount of care provided by informal sources, long-term care
spending — over $151 billion in 2001 — represents more than 12% of all personal health care
spending.

The long-term care system is comprised of multiple types of providers financed by a myriad
of federal health and social service programs primarily, but also income assistance and housing
support programs to a lesser extent. The principal source of public support for long-term care is the
Medicaid program, chiefly through its coverage of nursing home care. Over the years, federal and
state policymakers have devoted efforts to expand home and community-based long-term care
services that most people prefer over institutional care. A significant Supreme Court decision in
1999 (Olmstead v. L.C.) has sharpened federal policy attention on federal and state programs that
provide this care. The private long-term care insurance market is a growing option to provide
protection against the high cost of long-term care for some people.

This Appendix presents an overview of long term care, including information on current
recipients, future need, providers, federal programs and the private long-term care insurance market.

Measuring the Need for Long-Term Care
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The need for long-term care assistance is measured by assessing a person’s need for assistance
with activities of daily living (ADLs) and/or instrumental activities of daily living (IADLs). ADLs.
are activities necessary to carry out basic human functions, and include the following: bathing,
dressing, eating, getting around inside the home, toileting, and transferring from a bed to a chair.
{ADLs are tasks necessary for independent community living, and include the following: shopping,
light housework, laundry, taking medication, telephoning, money management, and meal
preparation. 1ADLs are sometimes used to measure a person’s need for assistance as a result of
mental or cognitive disabilities as well as physical disabilities.

Recipients of Long-Term Care

About nine million persons over age 18 received long-term care assistance, either in community
settings or in nursing homes. This includes 5.5 million persons aged 65 and older (in 1999) and 3.5
million persons aged 18-64 (in 1994) (61% and 39% of the total, respectively) (see Tables 1 and 2).!

The vast majority of adults who receive long-term care assistance reside in the community; not
in institutions. About 7.2 million persons aged 18 and older received long-term care assistance in
community settings, representing over 80% of all persons receiving assistance. Of all persons

. receiving assistance in the community, just over half are aged 65 and older, and about 47% are age
18-64.

Less than 5% of persons aged 65 and older — just under 1.7 million persons — received care
in institutions in 1999. Less than one-tenth of one percent of persons age 18-64 received care in
nursing homes in 1994 — about 138 thousand persons (see Tables 1 and 2). About another 400
thousand persons receive care in residential care facilities for persons with mental retardation or
developmental disabilities or mental illhess (Spector, Pezzin, and Spillman).

The likelihood of receiving long-term care assistance increases dramatically with age.
However, while use of nursing home care occurs more frequently asa person ages, regardless of age,
in 1999, most older people reccived long-term care assistance in community settings rather than in
nursing homes, even those 85-94. It is only among the very old - those persons aged 95 and older
~— that persons have about an equal chance of being cared for in an institution or in the community
(see Table B-15).

! Estimate based on data from the 1999 National Long-Term.Care Survey (for persons aged 65 and older;
and the 1994 National Health Interview Survey and the 1996 Medical Expenditure Panel Survey (for persons
aged 18-64).
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Table 1. Persons Aged 65 and Older Receiving Long-Term Care Services,

1999
(population in thousands)
% % receiving long- | % receiving long-
Characteristics of receiving term term
persons aged 65 and Persons aged 65 or fong-term care in the care in
older older care* community** institutions***

Total, persons age 65 34459 5,479 3,824 1,654
or older 15.9% 11.1% 4.83%
Age
65-69 9,443 5.7% 5.0% 0.7%
70-74 8,785 8.8% 7.2% 1.7%
75-79 7,305 13.6% 10.1% 3.5%
80-34 4,797 24.8% 17.3% 7.4%
85-89 2,601 39.8% 24.8% 15.0%
90-94 1,133 59.8% 33.7% 26.1%
95 years and older 396 72.1% 35.7% 36.4%
Gender
Women 20,200 18.8% 12.8% 6.0%
Men 14,260 11.9% 8.8% 3.1%
Race
White 30,367 15.6% 10.6% 5.0%
Black 2,869 20.8% 16.6% 4.2%
Other 1,223 12.5% 10.7% 1.8%
Marital Status
Married 17,990 9.7% 8.3% 1.4%
Widowed 12,020 24.8% 15.7% 9.1%
Never Married 1,293 23.5% 12.1% 11.5%
Other 3,157 14.9% 9.4% 5.5%

Source: Unpublished tabulations of the 1999 National Long-Term Care Survey by Brenda C. Spillman. The Urban
Institute, 2003.

$Receipt of long-term care is defined as receiving human assistance or standby help with atleast one of 6 ADLs or being
unable to perform at least one of 8 IADLs without help. The ADLs included are eating, transferring, toileting, getting
around inside, dressing, and bathing. The IADLS are meal preparation, grocery shopping, light housework, laundry,
fi ial 2 taking medication, telephoaing, and getting round outside.

**This does not include about 1.3 million persons with disabilities who do not receive chronic help, but use special
equipment to manage their disabilities.

***This includes about 1.5 million persons in nursing homes and slightly more than 150,000 persons in other care
facilities.
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Table 2. Persons Age 18-64 Receiving Long-Term Care Services, 1994
(Population in thousands)

Population age 18-64 not receiving long-term care assistance 155,200
Persons age 18-64 receiving long-term care assistance* 3,502
3,364

Persons age 18-64 receiving long-term care in the community (2.1%)
138

Persons age 18-64 receiving long-term care in nursing homes** (0.1%)

Source: William Spector, etal. Characteristics of Long-Term Care Users. Prepared for the Institute on Medicine, 1998.
For persons receiving services in the community, the 1994 National Health Interview Survey, Disability Supplement.
For persons receiving care in nursing homes, the 1996 Medical Expenditure Panel Survey Nursing Home Component.

*Receipt of long-term care is defined as receipt of human help for ADLs and IADLs, including reminders and dby
help, due to a physical, mental, or emotional problem. ADLS include bathing, dressing, getting d inside,
transferring, toileting, and eating. JADLs include shopping, light h k, telephone, money management and meal
preparation.

**The number of persons in nursing homes does not include about 0.4 million persons in intermediate care facilities for
the mentally retarded (ICF&/MRY) and state mental hospitals.

Future Need for Long-Term Care

While some research shows that the incidence of disability among the older population has
decreased over time, the sheer numbers of older persons in the future will strain private and public
resources devoted to long-term care. The increasing numbers of older persons, especially those who
are in the oldest age categories will affect public and private financing for care and demand for
services from long-term care service providers. The growth in the older population will also affect
caregiving demands on families who are the primary source of long-term care assistance.

Experts predict that in the coming decades long-term care services will be in greater demand
due to increased numbers of older persons, especially those in the oldest age categories. After 2011,
the rate of growth for the population age 65 and older will considerably outpace the growth of the
rest of the nation, and at its peak the elderly population will be growing eight-times faster than the
population under age 65. This growth will lead to significantly higher ratios of elderly to non-elderly
in the future. Figure 1 shows the percent increase in the number of the elderly for each year from
2001-2030 compared to the change in the population under 65. The large increase in the elderly
population in 2011 will present challenges for families.
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Figure 1. Projected Rate of Growth from Previous Year for Selected
Populations in the United States, 2001-2030
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Source: Congressional Research Service (CRS) calculations based on data from the U.S. Census Bureau, State
Population Projections: Every Fifth Year. 1996; available on-line at:

1

[http://www.census.gov/pop fwwwiprojections/st_yrbyS.htmi}.

In 2010, just before the first of the baby-boom generation (those born in 1946) turns 65, the
U.S. Census Bureau projects that 13.2% of the U.S. population will be 65 and over; by 2030, when
the last of the baby-boom generation (those born in 1964) will already have turned 65, 20% of the
population will be 65 and older. Between 2000 and 2030, the number of persons 65 and older will
more than double, from 35 million to more than 70 million persons. Furthermore, in 2030, 33
million of those people will be 75 and older, and almost 9 million will be 85 and older (see Table
3).
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Table 3. Elderly Population as a Percent of Total Population in the United

States, 2030
2030
Number Percent of Percent increase

Age group (in millions) population 2000 to 2030

65+ 70.3 20.0 101.9
65-74 377 10.7 107.4
75-84 23.7 6.7 91.9
85+ 8.9 2.5 107.1
Under 65 280.8 80.0 16.8
Total population 351.1 100 27.5

Source: Congressional Research Service (CRS) calculations based on data from the U.S. Census Bureau, State
Population Projections: Every Fifth Year. 1996; available on-line at:
[http://www.census.gov/population/www/projections/st_yrbyS.htmi].

The number of persons with disabilities will grow as the population ages. According to data
prepared for the Department of Health and Human Services (DHHS), the number of persons
receiving long-term care assistance will increase by over 80% from 2005-2035. Users of
institutional care (nursing facilities and alternative living facilities, such as assisted living facilities)
age 65 and older are estimated to increase by about 70% over this same period. Users of home care
services are estimated to increase by 85% (see Table 4). The number of persons aged 65 and older
with at least two or more ADLs is estimated to increase by over 30% from 2000-04 to 2030-34.
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Table 4. Projected Growth in the Long-Term Care Population, Age 65 and
Older, 2005-2035*
{number in millions)

Number of persons age | Number of persons

Total number of 65 and older receiving age 65 and older

persons age 65 and | home and community- receiving

Year | older receiving care based care institutional care
2005 73 5.2 2.1
2015 8.8 6.5 23
2025 1.2 82 3.0
2035 13.2 9.6 3.6

Source: The Long-Term Care Financing Model. Prepared by The Lewin Group, Inc. for DHHS, Office of the Assistant
Secretary for Planning and Evaluation, 2000.

*Projected number of persons receiving paid care throughout the year. Public policies are assumed to remain constant.

PROVIDERS OF LONG-TERM CARE

The primary source of long-term care assistance is from informal caregivers — families and
friends of persons with disabilities who provide care and assistance without compensation.
Estimates of the number of caregivers to persons of all ages receiving long-term care assistance
range from 7 million to 54 mitlion persons, depending upon the population served and the amount
and intensity of care provided. Research has shown that while adults of all ages provide long-term
care assistance, persons in middle to late middle age are most likely to be caregivers. While women
are most likely to be in the caregiver role, both men and women provide care. In addition, caregivers
often have competing demands — about one-half are employed and one-third have minor children
in the home (Administration on Aging, August 2002).

Informal Care Provided by Families and Friends

Of the 3.9 million persons’ aged 65 and older who received long-term care assistance in the
community in 1994, nearly 60% relied exclusively on unpaid caregivers, primarily spouses and
children. Only 7% relied exclusively on paid services; slightly more than a third relied on a
combination of paid and unpaid care. Of the 3.4 miilion persons aged 18-64 who received assistance
in the community, nearly three-quarters of persons relied exclusively on unpaid caregivers. Only 6%
relied exclusively on paid services (see Table S).

2 Total number of persons receiving care in the community differs slightly from number in Table B-17 due
to differences in year of data collection.
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Table 5. Type of Care Received by Persons Aged 18 and Over Living in the
Community, 1994

Persouns receiving long-term care assistance { Persons age 65 and Persons age 18
in the community older -64

Total 3.9 million 3.4 million
Percent receiving care from unpaid providers | 57% 1%

only

Percent receiving paid care only 7% 6%

Percent receiving unpaid and paid care 36% 6%

Unknown Not applicable 17%

Source: For persons aged 65 and older: 1994 National Long-Term Care Survey; for persons 18-64, 1994 National
Health Interview Survey, Disability Supplement. William Spector et. al. Charucteristics of Long-Term Care Users.
Prepared for the Institute of Medicine, 1998.

Formal Care Providers

In addition to the extensive informal care provided by families and friends, the long-term care
services system includes thousands of formal care providers. They range from institutional providers,
including nursing homes and residential care facilities for persons with mental retardation and
developmental disabilities, to a variety of agencies and programs that provide a wide array of home
and community-based services. These services include home health care, personal care, homemaker
and chore assistance, adult day care services, home-delivered meals, transportation, and many others.
In addition, assisted living facilities, adult foster care homes and other group homes provide both
" room and board as well as personal care and other assistance to persons who have lost the capacity
to live independently in their own homes because of their need for assistance with ADLs or IADLs.

The growth in many formal providers has been influenced by the availability of federal
financing sources. For example, the growth in the nursing home industry during the last fifty years
has largely been a result of financing available through the Medicaid program and, to a lesser extent,
the Medicare program. Before then, homes for the aged were supported by state-only funds and
through private resources. On the other hand, home care agencies have a long history of support
from the private sector through charitable and volunteer organizations, dating from the late 19®
century. Like nursing homes, growth in the home care industry has been influenced by the
availability of federal financing under Medicare and Medicaid. Adult day care services were
modeled after programs that originated in Europe, and then were later adopted in the U.S. to fit
available financing mechanisms through the Medicaid, Social Services Block Grant (SSBG), and
Older Americans Act programs. A relatively new model of care — assisted living — has recently
become an important component of the formal long-term care system and is primarily financed by
individuals’ own resources — not through public sources.

Nursing Homes. While only a small proportion of persons receiving long-term care services
reside in nursing homes, the largest proportion of public spending on long-term care is for this care.
The growth in the nursing home industry was influenced by the creation of benefits under the
Medicare, but especially, the Medicaid programs in 1965. Significant growth in number of nursing
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homes occurred during the 1960s — from 1960 to 1970, the number of homes more than doubled,
from 9,582 to almost 23,000, and the number of beds more than tripled, from 331,000 to more than
one million (U.S. Congress. Senate. Special Committee on Aging). While the number of homes has
fluctuated over the years, the number has declined from the 1970 level. In 2003, there are about 1.8
million beds in more than 16,400 nursing facilities (Centers for Medicare and Medicaid Services,
May 2003).

Residential Settings for Persons with Mental Retardation and Developmental Disabilities. The
earty history of services to persons with mental retardation is characterized by the development of
large state institutions or training schools begun during the latter part of the 19" century and
continuing through the first part of the 20™ century. Between 1920 and 1967, institutions quadrupled
in size and peaked to almost 200,000 individuals nationwide in 165 free-standing state-operated
mental retardation institutional facilities (Braddock, 1998). In 1971, federa! financing for
intermediate care facilities for the mentally retarded (ICFs/MR) was authorized under the Medicaid
program, states that were able to meet the federal requirements governing care for persons with
mental retardation in ICFs/MR shifted their state-financed facilities to the Medicaid program.
Today, although some states are still faced with the legacy of large state-operated and state-financed
institutions, a major change has occurred toward care in smaller, community-based residences as
well as home-based services for this population. In 2002, there were an estimated 125,415 distinct
residential settings for persons with developmental disabilities nationwide (Prouty et. al.).

Home Care. Home care services comprise a wide array of services designed to assist persons
with disabilities and the frail elderly to reside in their own homes with appropriate health and
supportive services. Home care services may include nursing, physical, occupational, and speech
therapies, social services, case management and assessment, personal care, and homemaker/chore
services, among others. Home care may be provided by agencies certified to participate in the
Medicare and Medicaid program and area agencies on aging operating under the Older Americans
Act, as well as other voluntary organizations. In 1997, there were an estimated 20,000 agencies that
provide home care services (National Association for Home Care).

Adult day care programs. Adult day care programs provide health and social services in a
group setting on a part-time basis to frail older persons and other persons with physical, emotional,
or mental impairments who require assistance, supervision and rehabilitation to restore or maintain
optimal functioning. Services generally provided inadult day care settings include client assessment,
nursing services, social services, therapeutic activities, personal care, physical, occupational, and
speech therapies, nutrition counseling, and transportation to and from the center. These programs
have grown from a handful of federally-supported research and demonstration projects in the late
1960s and early 1970s to more than 3,400 centers in 2003 (Cox).

Assisted Living Facilities. Assisted living facilities are designed for persons who need some
assistance due to functional or cognitive impairment, but who do not need sustained nursing care.
In general, these facilities provide room and board, personal care and supportive services while also
providing some health-related care. They have become alternatives to nursing homes and are based
on a philosophy that values consumer independence and choice. However, unlike nursing homes
which receive Medicaid and Medicare funding, assisted living facilities are primarily financed by
residents out of their own resources. It is estimated that there are about 30,000 assisted living
facilities providing care to about one million persons.
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LONG-TERM CARE SPENDING

Of the $1.24 trillion spent on all U.S. personal health care services in 2001, $151.2 billion, or
about 12.2%, was spent on long-term care. This amount includes spending for institutional care
(nursing homes and intermediate care facilities for the mentally retarded (ICFs/MR)), and a wide
range of home and community-based services, such as home health care services, personal care
services, and adult day care, among others.

Long-term care is chiefly financed through the federal-state Medicaid program. Of all U.S.
long-term care spending in 2001, the Medicaid program financed 48.3%, or $73.1 billion. After
Medicaid, private out-of-pocket spending is the next primary source of funding for long-term care.
In 2001, out-of-pocket spending for long-term care was $33.2 billion, representing 22% of all U. S.
spending on long-term care. Medicare plays arelatively smaller role in long-term care than Medicaid
and out-of-pocket spending. In 2001, of total long-term care spending, Medicare accounted for
14.2% (see Figure 2).

Figure 2. Sources of Long-Term Care Spending, 2001

Total Long-Term Care Spending = $151.2 Billion
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Source: Chart prepared by CRS based on data from Centers for Medicare and Medicaid Services, Office of the Actuary,
National Health Statistics Group.

Does not include costs of some federal and state social service and housing p.
caregiving.

nor imputed value of informal

2l

The spending in Figure 2 excludes some other spending for care of persons with disabilities.

For example, it does not include spending for home and community-based services under federal

social service programs such as the Social Services Block Grant (SSBG) and the Older American

Act. It also fails to account for spending for supportive housing services financed through the

.Department of Housing and Urban Development (HUD) programs. It also excludes spending for
state-only funded long-term care programs.
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In addition to these costs, spending shown in Figure 2 does not take into account the economic
value of care provided to persons with disabilities by uncompensated informal care providers. The
value of informal caregiving is estimated to be quite significant. Placing a value on unpaid
caregiving hours is dependent upon estimates of the number of persons who need help, the cost of
caregiving, and the number of unpaid hours that are provided. According to one analysis, the
economic value of informal caregiving to adults in 2000 ranged from $140 billion to $389 billion
depending upon the number of caregivers (24.4-29.2 million), caregiving hours (24-27 billion), and
an imputed value of hourly wages ($5.15 to $12.46) (Amo, 2002). Another study estimated the
imputed value of informal caregiving at $168 billion based on 18.7 billion of caregiving hours priced
at $9 per hour (LaPlante, Harrington, and Kang, 2002).

FEDERAL PROGRAMS THAT PROVIDE LONG-TERM CARE

Many federal programs assist persons needing long-term care services, either directly or
indirectly through a range of health and social services, through cash assistance, and through tax
benefits. While Medicaid is the primary source of public financing for long-tem care, other
programs, including Medicare, and social service programs provide assistance to persons who need
long-term care support. No one program, however, is designed to support the full range of long-
term care services needed by persons with disabilities. Eligibility requirements, benefits, and
reimbursement policies differamong major programs. Many observers indicate that these varying
features often result in a fragmented and uncoordinated service system.

Many observers indicate that federal support for long-term care provides more support for
institutional care (primarily through Medicaid) than for home and community-based care which most
people prefer. A significant 1999 Supreme Court case (Olmstead v. L.C.) has had important
implications for federal and state long-term care programs. In its decision, the Court stipulated that,
under certain circumstances, institutionalization of persons who could live in community settings,
and desire to do so, violates the Americans with Disabilities Act (ADA). In the case, physicians had
determined that two patients living in a state psychiatric hospital in Georgia were able to live in
community settings. When the state refused to transfer them to a less restrictive setting, the patients
brought suit under the ADA. The Court ruled that the state had violated Title 1l of ADA which
prohibits “unjustified isolation™ and that it was discriminatory to force someone to remain in an
institutional setting when (1) treatment professionals determine that a community sefting is
appropriate; (2) the individuals do not oppose the placement; and (3) the placement can be
reasonably accommodated, taking into consideration the resources of the state and needs of other
persons with disabilities. The federal government has taken a number of steps to implement the
Olmstead decision, including issuance of a series of policy guidance letters from DHHS/Centers for
Medicare and Medicaid Services (CMS) and through an Executive Order issued by President Bush
in June 2001 (Executive Order).’

* On June 18, 2001, President Bush issued Executive Order 13217, Community-Based Aliernatives for
Individuals with Disabilities, calling for swift impl tion of the Ol d decision. The Executive
Order states that the Attomey Genera, and the Secretaries of DHHS, Education, Labor, and Housing and
Urban Development and the Commissioner of the Social Security Administration shall work cooperatively
to see that this goal is accomplished (with DHHS as the designated lead agency).

The order was based on the following justifications: the nation is committed to community-based
alternatives for individuals with disabilities; the nation seeks to ensure that community-based programs
(continued...)
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The following briefly deseribes selected major federal programs. Not discussed are a host of
other federal programs dealing with other aspects of long-term care, including housing assistance
programs through HUD, as well as services administered by the Veterans Administration (VA).

Medicaid

The largest single public financing source for long-term care services in the nation is the
federal-state Medicaid program. Medicaid is administered by states within broad federal guidelines.
Medicaid pays for a wide range of long-term care services for persons who meet Medicaid’s
categorical and financial eligibility requirements (see section on Medicaid eligibility). Medicaid
covers services in nursing facilities, intermediate care facilities for persons with mental retardation
(ICFs/MR), and a wide range of home and community-based services, including case management,
home health care, personal care, homemaker services, amongothers.

Nursing Home Care. Medicaid’s coverage of long-term care s driven primarily by its coverage
for nursing home care which is the largest component of Medicaid long-term care spending. The
Social Security Amendments of 1965 required that states cover skilled nursing facility services and
gave these services the same level of priority as hospital and physician services. People eligible
under the state’s Medicaid plan are entitled to nursing home facility care; that is, if a person meets
the state’s income and asset requirements, as well as the state’s functional eligibility requirements
for entry into a nursing home, he or she is entitled to the benefit. In 2003, there are an estimated 1.6
million nursing home beds certified to participate in the Medicaid program (American Health Care
Association).

Intermediate Care Facilities for the Mentally Retarded (ICFs/MR). Institutional care provided
to persons with mental retardation and developmental disabilities in intermediate care facilities for
the mentally retarded (ICFs/MR) is an optional benefit under the Medicaid program. All states opt
to provide this care under Medicaid. Services include room and board and a wide range of
specialized therapeutic services to assist persons with mental retardation and developmental
disabilities to function at optimal levels. Medicaid-certified ICFs/MR must offer“active treatment™
to residents. Federal Medicaid law and regulations govem standards of care that ICFs/MR must
provide, including staffing and resident care requirements and inspection and certification rules. In
2002, there were 6,623 Medicaid ICFs/MR nationwide serving about 110,600 residents; the average
size of these facilities was 16.7 residents (Prouty et al.).

Home Health Care Services. All states are also required to provide home health services to
persons entitled to nursing facility coverage under a state’s Medicaid plan. Home health services

*(...continued)

effectively foster independence and participation in the community for Americans with disabilities;
unjustified isolation or segregation of qualified individuals with disabilities through institutionalization is
a form of disability-based discrimination prohibited by the ADA; and the federal government must assist
states and localities to implement the Olmstead decision to ensure that all Americans have the opportunity
to live close to their families and friends, to live independently, to engage in productive employment, and
to participate in community life.

* Active treatment is defined by regulation as aggressive, consi imp jion of a program of
specialized and generic training, treatment, health and related services directed toward acquisition of
behaviors necessary for the client to function with as much self-determination and independence as possible,
and the prevention or deceleration of regression or loss of optional functional status. (45 CFR 483.440)
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are nursing services and home health aide services provided on a part-time orintermittent basis to
persons who need assistance for an illness or condition; services may be provided through home
health agencies or, under certain circumstances, by a registered nurse. Services also include medical
supplies, medical equipment and appliances suitable for use in the home. States may also choose
to provide optional services, such as physical therapy, occupational therapy, speech pathology and
audiology services.

Personal Care Services. States have the option to cover personal care services for Medicaid
beneficiaries who need assistance with ADLs and IADLs. Medicaid statute defines personal care
as services furnished to an individual at home or in another location (excluding hospital, nursing
facility or ICF/MR, or institution for mental diseases) that are authorized by a physician, at state
option, otherwise authorized under a plan of care. Services offered under the personal care option
include assistance with bathing, dressing, eating, toileting, personal hygiene, light housework,
laundry, meal preparation and grocery shopping. In 2002, 36 states covered personal care services
as part of their state Medicaid plans.

Home and Community-Based Waiver Program. In 1981 Congress authorized expansion of
home and community-based services under Medicaid. The program, known as the home and
community-based waiver program (authorized under Section 1915(c) of the Social Security Act)
allows the Secretary of the Department of Health and Human Services (DHHS) to waive certain
statutory requirements to assist states in financing care at home and in other community-based
settings for persons whe, without these services, would be in an institution.®

States may choose to cover a range of community-based long-term care services for persons
of all ages who meet the state’s eligibility requirements. Services may include personal care
assistance, homemaker/home health aid services, personal care assistance, aduit day care, case
management, and respite for caregivers, and habilitation,® among others. Spending for the Section
1915(c) waiver program has increased rapidly since FY 1990 when it was $1.2 billion, reaching $16.4
billion in FY2002.

The home and community-based waiver program has been a significant source of support to
care for persons with mental retardation and developmental disabilities. In FY2002, about three-
quarters of waiver spending was for persons with mental retardation and developmental disabilities;
the balance was spent on other persons with disabilities, including the elderly and persons with
physical disabilities (Eiken and Burwell). Despite the growth in the waiver programs, many states
have waiting lists for services, especially for persons with mental retardation and developmental
disabilities.

5 States may waive the following Medicaid requirements: (1) statewideness — states may cover services in
only a portion of the state, rather than in all geographic jurisdictions; and (2) comparability of services -
states may cover state-selected groups of persons, rather than all persons otherwise eligible. In addition to
waiving these requirements, states may use more liberal income requirements than would ordinarily apply
to persons living in the community. That is, they may use the eligibility standard used to determine financial
cligibility for nursing home care — income up to 300% of the SSI level ($1,656 in 2003).

S Habilitation refers to services to assist individuals in developing skills necessary to reside successfully in
home and community-based settings. It includes such activities as prevocational, educational, and supported
employment.
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In January 2000, and in subsequent policy memoranda DHHS issued guidance to states in the
implementation of the Olmstead decision as it relates to Medicaid home and community-based
programs. (Centers for Medicare and Medicaid Services, January 2000) Specifically, DHHS
indicated that Olmstead applied to all persons with disabilities and to persons already in institutional
settings as well as those being assessed for institutionalization. Furthermore, DHHS recommended

" that states take a number of actions, including development of comprehensive plans to strengthen
community service systems and serve persons with disabilities in the most integrated setting
appropriate to their needs.

(For more information on Section 1915(c) waiver programs see the section on Medicaid.)
Medicaid Long-Term Care Spending

In FY2002, Medicaid spent $82 billion on long-term care services — representing more than
one-third of all Medicaid spending (see Table 6). In FY2002, of total Medicaid long-term care
services, most—70% or $57.4 billion ~ was spent for care in institutions. Of the $57.4 billion spent
for institutions, slightly more than 80% was spent for care in nursing facilities, with the balance for
care in ICFs/MR.

While overall long-term care spending increased by 178% over the period, the proportion of
Medicaid funds spent on long-term care declined from 42% in FY1990 to slightly more than 35%
in FY2002. This decline in the proportion of total spending used for long-term care services is
influenced by a number of factors. These include, for example, the increased share of Medicaid
spending for other services, such as prescription drugs, and changes in enrollment pattemns.

The downward shift in the overall proportion spent for long-term care is also influenced by the
changing patterns of long-term care service utilization. Despite the large proportion of funds for
institutional care, over the last 12 years, there has been a shift in how Medicaid funds are used for
long-term care. From FY1990 to FY2002, the proportion of Medicaid long-term care spending
devoted to institutional care declined. In FY 1990, almost 87% of long-term care spending was
devoted to institutional care; in FY2002, it had declined to just over 70% (see Table 6). This is in
part due to a decreasing share of institutional spending used for care in ICFs/MR as states have made
greater use of home and community-based waiver funds to serve persons with mental retardation and
developmental disabilities.

In general, there has been a rather large shift in spending toward home and community-based
care over this period. In FY 1990, slightly more than 13% of Medicaid long-term care spending was
for home and community-based care; in FY2002, this proportion had increased to about 30%. This
shift is primarily due to increased spending on home and community-based services under the
Section 1915(c) waiver program which represented almost one-fifth of Medicaid long-term care
spending in FY2002 (see Table 6).
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Table 6. Medicaid Long-Term Care Spending in the U.S. FY1990-FY2002

Total U.S. (50 states and the District of Columbia) | FY1990 | FY1995 | FY2000 | FY2002
Total Medicaid spending (in billions) $69.7 $151.4 $194.3 $243.5
Total long-term care spending (in billions) $29.5 $49.4 $68.4 $82.1

Long-term care spending as a percent of Medicaid 42.4% 32.6% 352% 35.1%
spending

Institutional care spending as a percent of long- 86.7% 80.8% 72.5% 70.5%
term care spending

Nursing home spending as a percent of long-term care 60.9% 61.4% 57.9% 56.8%
spending

ICF/MR* spending as a percent of long-term care 25.8% 19.4% 14.6% 13.7%
spending

Total home and community-based services (HCBS) 13.3% 19.2% 27.5% 29.5%
spending as a percent of long-term care spending**

HCBS waivers spending as a percent of long-term care 4.2% 9.4% 18.5% 19.1%
spending

Seurce: Congressional Research Service (CRS) calculations based on CMS/HCFA 64 data provided by The Medstat
Group, Inc. for various years. 1990 total Medicaid spending, based on HCFA 64 data provided by Urban Institute,
Washington, D.C.

*Intermediate care facilities for persons with mental retardation.
**Includes HCBS waivers, home health and personal care services.

Medicare

The Medicare program covers skilled nursing home and home health care services for persons
who need skilled or rehabilitative services of relatively short duration. It is not intended to be a
primary funding source for long-term care for persons who need assistance with chronic conditions.
Medicare’s role is limited to financing care in skilled nursing facilities (SNFs) (up to 100 days after
a hospitalization for persons who need continued skilled care), and home health services for persons
who need skilled nursing care on a part-time or intermittent basis, or physical or speech therapies.
Of the $21.5 billion Medicare spent on long-term care in 2001, about 54% was for skilled nursing
facility care, and the balance was for home health care services.

Skilled Nursing Facility Services. Medicare covers SNF services for beneficiaries who require
skilled nursing care and/or rehabilitation services following a hospitalization of at least 3 consecutive
days. A physician must certify that the beneficiary needs daily skilled nursing care or other skilled
rehabilitation services that are related to the hospitalization, and that these services, can only be
provided on an inpatient basis. Medicare does not cover SNF care for persons who need care for
chronic conditions or disabilities alone. In 2003, of the almost 1.8 million nursing facility beds
nationwide, about 1.2 million were certified to participate in both the Medicare and Medicaid
programs, and another 63,000 were certified for Medicare only (American Health Care Association).
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Home Health Care Services. Medicare covers home health care services for beneficiaries who
are homebound based on the need for intermittent skilled nursing care, physical therapy or speech
therapy. Beneficiaries receiving at least one of these services may also receive, as covered benefits,
home health aide services, medical social work services, and occupational therapy. Services
provided must be medically necessary and carried out under a plan of care prescribed by a physician.
Medicare’s home health benefit is not intended to cover personal care for persons who need care for
a chronic condition or disability alone. In 2001, about 3.5 million persons qualified for Medicare
on the basis of disability received care from nearly 7,000 Medicare-certified home health agencies
(Centers for Medicare and Medicaid Services, March 2003) .

Other Federal Programs

A variety of other federal programs support long-term care services. Primarily these are the
Older Americans Act and the SSBG (Title XX of the Social Security Act). Both support a variety
of home and community-based services, such as homemaker and chore services, home-delivered
meals services, transportation, and other services for persons who have chronic and disabling
conditions. While total spending under these program is small compared to Medicaid spending
devoted to long-term care, in many communities these programs represent an important source of
support for the frail elderly and other persons with disabilities by filling gaps in services not met by
Medicaid or Medicare.

The Older Americans Act supports a wide variety of services for persons age 60 and older
through state and area agencies authorized under Title III of the Act. A majority of its spending for
home and community-based long-term care services is for home-delivered meals programs. State
and area agencies use Title I11 funds for home care, adult day, congregate nutrition services, and
transportation among other services. In FY2002, Title IIl spending for home-delivered meals,
personal care, homemaker, and adult day care services totaled almost $920 million (Administration
on Aging, 2002). In addition, the National Family Caregiver Support program, authorized in 2000,
offers assistance to informal caregjvers of the frail elderly; FY2003 funding is $142 million.

The SSBG authorizes grants to states for a wide range of services to diverse populations,
including children and families as well as the elderly and persons with disabilities. States are allowed
considerable discretion in their support for social services as long as services are aimed at achieving
a number of goals, including preventing or reducing inappropriate institutional care through home
and community-based care. Under the program, home and community-based long-term care services
must compete with many other social services for other population groups, including children and
at risk youth (in 2001, the largest expenditures categories for SSBG services were for child
protective services and children’s foster care).

Many states supplement the federal Supplemental Security Income (SSI) cash welfare
payments to low income elderly and disabled persons to enable them to pay for home and
community-based services, or to reside in non-medical residential services, such as board and care
homes. In addition, certain programs authorized under the Rehabilitation Act of 1973 provide a
range of supportive services to persons with disabilities to enable them to be employed. The
Department of Veterans Affairs (DVA) provides a wide range of long-term care services to the
Nation’s veterans, including nursing home, domiciliary, home health care, and assistance to
caregjvers. Finally, programs administered by HUD support limited assistance to persons with
disabilities through its Congregate Housing Service Programs (CSHP) and Assisted Living
Conversion Program (ALCP), and through services coordinators who work in multifamily housing
projects.
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PRIVATE LONG TERM CARE INSURANCE

Private long-term care insurance is considered by some to be a promising private sector option.
This insurance provides persons needing assistance with ADLs protection against the high cost of
long-term care services without relying on public sector programs such as Medicaid. Although it
is a relatively new insurance product, the market has grown rapidly. Since 1987, when the Health
Insurance Association of America (HIAA) began surveying the industry, the market has grown by
an average 18% per year, reaching more than 700,000 policies sold in 2001 by 137 companies (with
80% accounted for by the ten largest sellers). HIAA reports that at the end of 2001, about 7 in 10
policies sold since 1987 remained in force (based on 77% of all policies sold in the individual and
group association market as of the end 0f 2001). (Health Insurance Association of America, 2003).

Care in a variety of settings may be covered, including nursing facilities or assisted living
facilities, or the individual's own home through home health, respite care for caregivers, homemaker
and chore services, and medical equipment, among others. Some policies will pay relatives for
providing care; others pay only for licensed professionals. Eligibility is based on limitations in
ADLs.

Long-term care policies vary with regard to features. These include criteria to qualify for
benefits; a waiting (“elimination™) period between the onset of qualifying impairments and
commencement of payment; dollar limits on payments and possible inflation adjustments of the
limits; whether payments are a flat daily amount regardless of expenses or are paid only as
reimbursement for approved expenditures; and the length of time over which benefits may be paid
(such as 1 year, 3 years, or longer).

Long-term care insurance policies may be sold to an individual, based on that individual's age
and health-related factors, or may be sold to a group; they may also be employer-sponsored, or be
part of a life insurance policy. Of the cumulative 8.3 million policies sold over the period 1987-
2001, 80% had been sold to individuals or group associations; about 16% were employer-sponsored
with the balance sold as part of life insurance policies (see Table 7).

The age of purchase of policies varies with the type of product purchased. As shown in Table
B-22, in 2001, the average age of purchase for policies sold in the individual and group association
market was 62 years; the age of purchase in the employer-sponsored market was 46 years, and as part
of life insurance was 66 years. According to HIA A, the average age of purchasers who buy policies
in the individual market has steadily decreased — decreasing from age 72 in 1990 to 62 in 2001.



Table 7. Long-Term Care Insurance Products by Percentage of Policies Sold and Average
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Age of Buyer
Long-Term Percent of Percent of Percent of Average age
care product companies* policies sold policies sold of buyer
0=137 1987- Dec. in 2001
2001 (0=732,000)
(n=8.26
million )
Individual and 81% 80% 76% 62
group
association
Employer- 10% 16% 24% 46
sponsored
Long-term 13% 5% Not applicable 66
care as part of
a life
insurance
policy

Source: Health Insurance Association of America. Long-Term Care Insurance in 2000-2001. Washington.
January 2003.

*Totals more than 100% because some companies sell their products in more than one type of market.

Individual policies are sold with substantial “underwriting" ~ meaning the carrier requires
detailed information regarding one’s medical history — while group policies may or may not be sold
with full or partial underwriting. Age rating is very important because the probability of claims is
highly correlated with age. Underwriting is used by insurers to protect against the “adverse risk
selection” that can occur if individuals buy policies when they know or suspect that they may soon
need to make use of the insurance.

Affordability of Long-Term Care Insurance

One of the key issues in considering the role private insurance can play in long-term care is
affordability, and the price for these insurance policies depends greatly on the individual's age at the
time he or she first purchases the policy — the older the individual, the higher the premiums. Once
the policy is purchased, premiums generally remain fixed throughout the policyholder’s lifetime.
Under certain circumstances, a carrier may seek approval from state insurance commissioners to
raise rates for all policyholders (in the same class). An unexpected rate increase may affect a
policyholder’s desire and ability to continue the policy. According to HIAA, however, average
premiums reported by leading insurers in 2001 had remained fairly constant compared to premiums
for leading companies in 1999.7

" Health Insurance Association of America. Long-Term Care Insurance in 2000-2001. Washington. January
2003.
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The cost of polices varies depending not only upon age of purchase, but also policy features.
Accordingto an HIAA survey (based on 11 insurance selters selling 80% of all individual and group
association policies in 2001), the average annual premium for a policy paying a $100 per day benefit
(with a 5% compounded inflation protection, a 20-day elimination period, and four years of
coverage) was $849 if purchased at age 50, rising to $1,726 if purchased at age 65 and 85,821 atage
79 (see Table 8; based on data from eleven insurance sellers having sold 80% of all individual and
group policies in 2001).

Very likely, most people would find this product too expensive if they started considering
purchase when already retired; others may not be able to afford it while still working. Generally
speaking, the prime market for long-term care insurance is for persons who have average to
somewhat above average income levels. At high levels of accumulated wealth, individuals can bear
the financial risks without purchasing insurance. Atlow levels of wealth, insurance is unaffordable.
At middle income levels, many will find insurance desirable, especially if they are concerned about
providing income or assets for a spouse or passing on their wealth to their children. Others may be
willing to take the chance of spending down their assets to qualify for Medicaid if necessary.



Table 8. Average Annual Premiums for Leading Long-Term Care Insurance
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Sellers in 2001*

Age Base With 5% With a With
Compounded | Nonforfeiture Inflation
Ioflation Benefit** Protection
Protection and
(wP) Nonforfeiture
Benefit

Coverage amount: $100 daily benefit amount, 4 years of coverage, and a 20-day
elimination period

40 $310 $641 3387 $786

50 $401 $849 $502 $1,022
65 $996 $1,726 $1,219 $2,261
79 $4,180 $5,821 $5,087 $7,002

Coverage amount: $150 daily benefit amount, 4 years of coverage, and a 90-day
elimination period

40 $396 $834 $498 $1,001
50 $510 $1,009 $642 $1,369
65 $1,263 $2.273 $1,554 $2,988
79 $5,265 $7,588 $6,379 $8,883

Source: Health Insurance Association of America. Long-Term Care Insurance in 2000-2001.
Washington. January 2003.

*Eleven insurance sellers were identified as having sold 80% of all individual and group association
long-term care insurance policies in 2001.

** A nonforfeiture benefit refers to benefits that returns a portion of policy holders’ benefits if they drop
coverage, commonly through return of premiums or through coverage for a shortened period.

Employer-based Group Coverage

Affordability could be enhanced if insurance were purchased at group rates by individuals stifl
in their working years. Even though most group plans to date have not featured employer
contributions toward the premiums, some research shows that the plans can be asmuch as 1510 30%
less costly than policies purchased individually. Employment-based group premiums are lower
because: (1) marketing can be targeted to younger individuals who generally have lower rates; (2)
savings can be achieved through lower administrative costs and lower commissions; and (3)
employers can bargain for reduced profit percentages and improved benefits. According to the
HIAA, employer-based activity has been growing faster than the individual market, and accounted
for almost one-quarter of policies sold in 2001 (sec Table 6). These employer- based plans may
cover employees, their spouses, retirees, parents, and parents-in-law.
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In 2002, pursuant to the Long Term Care Security Act, P.L. 106-265, the federal government
became the largest employer to offer group long-term care insurance. One of the intended purposes
(aside from increasing the attractiveness of federal employment) is a possible demonstration effect;
that is, encouraging more private-sector employers to offer such an insurance plan and ultimately
having some impact on public spending. Some 20 million people are eligible to participate in the
federal program, including active and retired federal employees, their spouses and some relatives.
However, only active employees and their spouses can enroll with minimal medical qualification,
and these only within two months of being hired or during an initial open season in 2002. In that
open season, 265,000 applications were received. The program is administered by a joint venture
of Metropolitan Life and John Hancock Life for an initial contract period of 7 years.

Tax Treatment of Long-Term Care Insurance

The Health Insurance Portability and Accountability Act of 1996 (HIPAA, P.L. 104-191)
established new rules regarding the tax treatment of long-term care insurance and other long-term
care expenses, effective January 1, 1997. Qualified long-term care insurance is treated as accident
and health insurance, and its benefits are treated as amounts received for personal injuries and
sickness and for reimbursement of medical expenses actually incurred. As aconsequence, long-term
care insurance benefits are excluded from the gross income of the taxpayer (that is, they are exempt
from taxation). The exclusion for insurance benefits paid on a per diem or other periodic basis is
limited to the greater of (1) $220 a day (in 2003) or (2) the cost of long-term care services.

Employer contributions to the cost of qualified long-term care insurance premiums are excluded
from the gross income of the employee. The exclusion does not apply to insurance provided through
employer-sponsored cafeteria plans or flexible spending accounts.

Unreimbuirsed long-term care expenses are allowed as itemized deductions to the extent they
and other unreimbursed medical expenses exceed 7.5% of adjusted gross income. Long-term care
insurance premiums can be counted as these expenses subject to age-adjusted limits. In 2003, these
limits range from $250 for persons age 40 or less to $3,130 for persons over age 70.

Self-employed individuals are allowed to include long-term care insurance premiums in
determining their above-the-line deduction (a deduction not limited to itemizers) for health insurance
expenses. Only amounts not exceeding the age-adjusted limits can be counted.

HIPAA also provided definitions for key long-tenn care insurance terms:

®Qualified long-term care insurance is defined as a contract that covers only long-term care
services; does not pay or reimburse expenses covered under Medicare; is guaranteed
renewable; does not provide for a cash surrender value or other money that can be paid,
assigned, pledged as collateral for a loan, or borrowed; applies all refunds of premiums and
all policy holder dividends or similar amounts as a reduction in future premiums or to
increase future benefits; and meets certain consumer protection standards. Policies issued
before January 1, 1997, and meeting a state’s long-term care insurance requirements at the
time the policy was issued are considered qualified insurance for purposes of favorable tax
treatment.

®Qualified long-term careservices aredefined as necmsarydiagnosfic, preventive, therapeutic,
curing, treating, mitigating, and rehabilitative services, and maintenance or pemoqal care
services, which are required by a chronically ill individual, and are provided accordingto a
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plan of care prescribed by a licensed health care practitioner. However, amounts paid for
services provided by the spouse of a chronically ill person or by a relative directly or through
a partnership, corporation, or other entity will not be considered a medical expense eligible
for favorable tax treatment, unless the service is provided by a licensed professional.

®Chronically ill persons are defined as those individuals:

(1) unable to perform without substantial assistance from another individual at least two
of the following six limitations in ADLs for a period of at least 90 days due to a loss of
functional capacity: bathing, dressing, transferring, toileting, eating, and continence;

(2) having a level of disability similar to the level of disability specified for functional
impairments (as determined by the Secretary of the Treasury in consultation with the
Secretary of Health and Human Services); or

(3) requiring substantial supervision to protect them from threats to health and safety due
to severe cognitive impairment.

A qualified long-term care insurance contract must take into account at least five of the six
ADLs identified above.

HIPAA required that a licensed health practitioner (physician, registered professional nurse,
licensed social worker, or other individual prescribed by the Secretary of the Treasury) certify that
a person meets these criteria within the preceding 12-month period.



CHAPTER 10

EMPLOYER HEALTH BENEFITS FOR
RETIREES ‘

A. BACKGROUND

Employer-based retiree health benefits were originally offered in
the late 1940’s and 1950’s as part of collective bargaining agree-
ments. Costs were relatively low, and there were few retirees com-
pared to the number of active workers. Following the enactment of
Medicare in the mid—1960’s, the prevalence of employer-sponsored
retiree health benefit packages increased dramatically. Employers
could offer health benefits to their retirees with the assurance that
the Federal Government would pay for many of the medical costs
incurred by company retirees age 65 and older. Retiree health ben-
efits were often included in large private employer plans and were
a major source of Medicare supplemental insurance for retirees.

In the late 1980’s, however, retiree health benefits became more
expensive for employers, due to rising health care costs and chang-
ing demographics of the work force. The United States saw double-
digit health care inflation, and employers experienced higher re-
. tiree-to-active worker ratios as employees retired earlier and had
longer life expectancy. Older Americans approaching or at retire-
ment age consume a higher level of medical services, and as a re-
sult, their health care is more expensive. Employers also became
more conscious of retiree health plan costs since a financial ac-
counting standard, known as FAS106, began requiring recognition
of post retirement benefit liabilities on balance sheets. With the in-
crease in liability for health care costs, employers began to reduce
or eliminate health care coverage for retirees.

The Employer Health Benefits Annual Surveys, conducted by the
Kaiser Family Foundation and Health Research and Educational
Trust (Kaiser/HRET), show a significant decline since 1988 in the
percent of public and private employers offering health benefits to
retirees of all ages. Sixty-six percent of all large firms (200+ work-
ers) offered retiree health coverage in 1988, but that figure had
fallen to 36 percent by 1993. The percent of employers offering cov-
erage then rose to 41 percent in 1999, perhaps encouraged by the
economic expansion of the 1990’s, and low health care inflation
from 1994 to 1998. Since that time, however, retiree health cov-
erage has once again fallen from 37 percent in 2000 to 34 percent
for 2001 and 2002.1 (The survey found no statistical difference in

1Henry J. Kaiser Family Foundation and Health Research and Educational Trust, Employer
Health Benefits 2002 Annual Survey, p. 142.

(153)
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offer rates by year since 1998, suggesting that coverage has not de-
clined significantly since 1998.)

Another employee benefit survey, the Mercer National Survey of
Employer-Sponsored Health Plans 2002, however, provides a break-
down of beneficiaries into those who are early retirees versus those
who are eligible for Medicare. Mercer found that the percentage of
large employers (500+ employees) that provide health coverage to
retirees 65 or over has fallen from 40 percent in 1993 to 27 percent
in 2002. For early retirees, not yet eligible for Medicare, coverage
declined from 46 percent in 1993 to 34 percent in 2002.2 (The sur-
vey does not indicate if the changes each year were statistically sig-
nificant.) Because they report on employers that offer coverage on
a continuing basis—to new hires as well as retirees, the decrease
may be indicative of changes by employers that will impact future
rather than current retirees.

Other survey results give cause for increasing concern about the
level of retiree health coverage by the nation’s employers. The larg-
est firms (5,000 or more employees) provide health insurance cov-
erage for more than 65 percent of retirees, but these firms were
also the most likely to have dropped retiree coverage.3 Small com-
panies are much less likely to have ever provided retiree health
benefits. According to the 2002 Kaiser/ HRET Survey, just 5 per-
cent of all small firms (3—-199 workers) offered retiree health bene-
fits, compared to 34 percent of large firms (200+ workers).4 The
Employee Benefit Research Institute (EBRI) projects that because
retiree health coverage is generally offered only by large employers,
and “more than half of private-sector workers are in firms with
fewer than 500 employees, very few employees are expected to be
eligible for retiree health benefits in the future.”5 A study by Stu-
art and Singhal, using data from the 2000 Medicare Current Bene-
ficiary Survey, determined there has also been a significant de-
crease in the past several years of offer rates to younger Medicare-
eligible retirees (ages 65-69). The proportion of all aged commu-
nity-dwelling Medicare beneficiaries with health coverage from an
employer hovered at 3940 percent from 1996 to 2000, and cov-
erage for retirees age 70 and older remained fairly stable, but the
percentage of Medicare beneficiaries in the 65-69 age group cov-
ered by employer-sponsored health insurance fell from 46 percent
to just over 39 percent.b

Curtailments of retiree health insurance benefits have prompted
class-action lawsuits from retirees who face higher costs and re-
strictions on providers or have to obtain and pay for individual in-
surance policies. By law, employers are under no obligation to pro-
vide retiree health benefits, except to those who can prove they
were previously promised a specific benefit such as through a con-
tract or union agreement. Even if employees are promised cov-

2Mercer Human Resource Consulting, Mercer National Survey of Employer-Sponsored Health
Plans 2002, p. 41.

3McCormack, p. 174.

4Kaiser/HRET, p. 142.

5Fronstein, Paul and Dallas Salisbury, Retirece Health Benefits: Savings Needed to Fund
Health Care in Retirement, Issue Brief No. 254 (Washington, DC: Employee Benefit Research
Institute, February 2003), p. 5.

6Stuart, Bruce, Puneet K. Singhal, Cheryl Fahlman, Jalpa Doshi, and Becky Briesacher, “Em-
ployer-Sponsored Health Insurance and Prescription Drug Coverage for New Retirees: Dramatic
Declines in Five Years,” Health Affairs, Web Exclusive, July 23, 2003, p. W 3-334.



155

erage, the scope of benefits and employer premium contributions
may not be specified and could erode over time. In order to avoid
court challenges over benefit changes, almost all employers now ex-
plicitly reserve the right in plan documents to modify those bene-
fits. Companies are more likely to change or terminate benefits for
future rather than current retirees. This reduces their future liabil-
ity without causing a large disruption in health coverage for those
who are retired. According to the Kaiser/Hewitt 2002 Retiree
Health Survey of private-sector businesses with 1000+ employees,
13 percent have recently terminated all subsidized health benefits
for future retirees and almost one in four employers plan to elimi-
nate future retiree health benefits in the next 3 years.”

1. WHO RECEIVES RETIREE HEALTH BENEFITS?

Employment-based retiree health benefits are the primary source
of coverage for the nearly 2.3 million retirees under 65 who do not
yet qualify for Medicare. According to EBRI estimates of the March
2000 Current Population Survey, about 36 percent of early retirees
(ages 55 to 64) have health benefits from prior employment, and 21
percent have employment coverage through their spouse. Almost 37
percent have another form of insurance such as private policies,
veteran’s health care, or Medicaid, and 17 percent are uninsured.®

Health insurance coverage is a major consideration for persons
making the decision on whether to retire before the age of 65.
While near-elderly workers are not necessarily more likely to be
uninsured, if they should become unemployed because of illness,
disability, early retirement, or loss of a job, they are less able than
younger workers to obtain affordable health insurance because of
a greater prevalence of health problems. According to a Monheit
and Vistnes report, even when older workers with health problems
are insured and have access to needed health services, they have
average annual expenditures of $5,000, nearly twice the level of
their counterparts in excellent or very good health ($2,548).° Em-
ployment-based insurance spreads these costs over all workers in
the same plan, but private non-group insurance premiums gen-
erally reflect the higher risk attributable to the policyholder’s age
and health status. A 2001 Commonwealth Fund study found that
adults ages 50 to 64 who buy individual coverage are likely to pay
much more out-of-pocket for a limited package of benefits than
their counterparts who are covered via their employers. An anal-
ysis of premium costs in 15 cities showed a median cost of nearly
$6,000 for a 60-year-old.10

For those 23.4 million retirees 65 or older, employer-based bene-
fits are an important source for filling coverage gaps in Medicare,
such as deductibles and copayments or prescription drug benefits.

7Henry J. Kaiser Family Foundation and Hewitt Associates, The Current State of Retiree
Health Benefits—Findings from the Kaiser | Hewitt 2002 Retiree Health Benefit Survey, p. 43.

8 Fronstein, Paul, Retiree Health Benefits: Trends and Outlook, Issue Brief No. 236 (Wash-
ington, DC: Employee Benefit Research Institute, August 2001), p. 4. Percentages cannot be to-
taled to 100 as individuals may receive coverage from more than one source.

9 Monheit, Alan C. Jessica P. Vistnes, and John M. Eisenberg, “Moving to Medicare: Trends
in the Health Insurance Status of Near-Elderly Workers, 1987-1996,” Health Affairs, March/
April 2001, p. 210.

10 Simantov, Elisabeth, Cathy Schoen and Stephanie Bruegman, “Market Failure? Individual
Insurance Markets for Older Americans,” Health Affairs, July/August 2001, p. 145.
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According to GAO analysis of the March 2000 Current Population
Survey, 98 percent of retirees age 65 and over were covered by
Medicare, with 32 percent also covered by health benefits from
prior employment, and 36 percent by Medigap supplemental cov-
erage.ll Employer-based supplemental coverage is generally more
comprehensive and affordable than is coverage purchased individ-
ually. In 1999, annual out-of-pocket costs for Medicare beneficiaries
with Medigap coverage were approximately $3,400, versus $2,200
for those with employer-sponsored supplemental coverage.l2

2. DESIGN OF BENEFIT PLANS

Employers who provide coverage for retired employees and their
families in the company’s group health plan may adjust their plans
to take account of the benefits provided by Medicare once the re-
tiree is eligible for Medicare at age 65. (If the employee continues
to work once they are eligible for Medicare, the employer is re-
quired to offer him or her the same group health insurance cov-
erage that is available to other employees. If the employee accepts
the coverage, the employer plan is primary for the worker and/or
spouse) who is over age 65, and Medicare becomes the secondary
payer.

The method of integrating with Medicare can have significant ef-
fects on the amount the employer plan pays to supplement Medi-
care, as well as on retiree out-of-pocket costs. When the Medicare
program was first implemented, the most popular method of inte-
grating benefit payments with fee-for-service Medicare was referred
to as “standard coordination of benefits” (COB). The employer plan
generally paid what Medicare did not pay, and 100 percent of the
retiree’s health care costs were covered. COB led to higher utiliza-
tion of health care services, however, and a major change gradually
occurred in how plans integrate their benefit payments with Medi-
care.

According to 2000 Hewitt Associates data, 57 percent of large
employers now use the “carve out” method in which retirees have
the same medical coverage as active employees with the same out-
of-pocket costs.13 The employer plan calculates the retiree’s health
benefit under regular formulas as though Medicare did not exist,
and the Medicare payment is then subtracted or “carved out.” This
shift to “carve out” decreases plan costs and increases retiree out-
of-pocket-expenses. Retirees who were used to having 100 percent
of their health care costs covered by the combination of retiree plan
and Medicare now have out-of-pocket costs that are comparable to
having the employer plan without Medicare.

During the 1990’s, large employers also controlled health care
costs by moving employees and pre-Medicare eligible retirees into
managed care plans in which companies could negotiate discounts
with providers. According to the Kaiser/Hewitt 2002 Retiree Health

11 United States General Accounting Office, Testimony before the Subcommittee on Employer-
Employee Relations, Committee on Education and the Workforce, House of Representatives, Re-
tirce Health Insurance—Gaps in Coverage and Availability, GAO-02-178T, November 1, 2001,

p.5.

12McCormack, p. 169.

13 Coppock, Steve, Hewitt Associates, LLC., Testimony before U.S. Senate Committee on Fi-
nance Hearing, “Finding the Right Fit: Medicare, Prescription Drugs and Current Coverage Op-
tions,” April 24, 2001.
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Survey, 78 percent of retiree plan sponsors now provide coverage
for pre-65 retirees under PPOs, 56 percent under HMOs, 44 per-
cent offer traditional indemnity plans, and 37 percent, POS plans.
For age 65+ retirees, 57 percent of employers continued to main-
tain a traditional indemnity plan to supplement Medicare.l4
Medicare+Choice or other HMO plans are offered by 48 percent of
employer plans and allow Medicare-eligible retirees access to rou-
tine physicals, immunizations, and prescription drug coverage not
currently available through traditional Medicare. Cost sharing is
also generally lower. This is not an option, however, for retirees
who travel extensively or live for more than 90 days in an area not
covered by the HMO. Recent plan withdrawals from
Medicare+Choice and premium increases are also causing some
employers to return to the traditional Medicare program.

Retirees who have employer coverage may find that it is of less
value as employers reduce coverage for drugs, vision, and dental
services. While retiree prescription drug coverage from employers
plans held constant slightly above 34 percent from 1996-2000, cov-
erage for younger Medicare beneficiaries (65-69) declined 4.7 per-
cent from 40 percent in1996 to 35 percent in 2000.15 Employers are
increasingly also using financial incentives for retirees to choose
less expensive drugs, such as two-tier or three-tier cost-sharing,
mail order discount plans, and formularies.

Employer-sponsored retiree health insurance benefits are also
eroding as employers tighten eligibility requirements or shift costs
to retirees. According to Watson Wyatt’s 2001 survey of 56 large
employers, 72 percent of surveyed plans require more than 5 years
of service for the largest group of current post-65 retirees, and 86
percent imposed the same requirement on future retirees.l® The
Kaiser/Hewitt 2002 survey, over the last 2 years, found 44 percent
of companies have increased the retiree’s share of the premium,
and 36 percent indicate they have increased cost-sharing require-
ments such as deductibles and copayments.1” More than 80 percent
of employers plan to raise premiums or copays for current retirees
in the next 3 years.18

Large employers also responded to the early—1990’s changes in
the Financial Accounting Standards Boards rules (FAS106) by cap-
ping the firm’s contribution to retiree health benefits. The Kaiser/
Hewitt survey found that in 2002, 45 percent of large firms that
offer pre-65 retiree health coverage and 50 percent of the firms
that offer age 65+ coverage have such a cap. This means that retir-
ees will be picking up more costs as medical costs rise above the
level of the pre-determined amount. Of the companies that have es-
tablished caps, 49 percent of those that offer pre-65 retiree health
coverage and 57 percent that offer 65+ coverage have already met
their limit.1? In some cases, employers may elect to raise the cap,

14 Kaiser/Hewitt, p. 3.

15 Stuart, p. W 3-334.

16 McDevitt, Roland D., Janemarie Mulvey, and Sylvester J. Schieber, Retiree Health Benefits:
Time to Resuscitate?, Watson Wyatt Research Report, Watson Wyatt Worldwide, 2002, p. 16.

17 Kaiser/Hewitt, pp. 37-38.

18Thid, p. 43.

19Tbid, pp. vii-viii.



158

but there is concern about the accounting implications if this hap-
pens regularly.

3. RECOGNITION OF EMPLOYER LIABILITY

Companies that provide health benefits to their retirees face sub-
stantial claims on their future resources. The Financial Accounting
Standards Board (FASB), the independent, nongovernmental au-
thority that establishes private sector accounting standards in the
United States, became concerned in the 1980’s that employers were
not adequately accounting for their post retirement health care li-
abilities. Companies’ financial statements reflected only actual cash
payments made to fund current retirees’ benefits. The FASB was
particularly worried about investor ability to gauge the effect of an-
ticipated retiree medical benefits on the financial viability of a com-
pany and to compare financial statements of different companies.

After 8 years of debate, the FASB released final rules in Decem-
ber 1990 requiring corporations to recognize accrued expenses for
retiree health benefits in their financial statements. Companies
must now include estimates of future liabilities for retiree health
benefits on their balance sheets and must also charge the esti-
mated dollar value of future benefits earned by workers that year
against their operating income as shown on their income state-
ments. The accounting rules (known as FAS 106) initially went into
effect for publicly traded corporations with 500 or more employees
for fiscal years beginning after December 15, 1992. FAS 106 re-
quirements became applicable to smaller firms after December 15,
1994.

While the new rules did not affect a company’s cash-flow by re-
quiring employers to set aside funds to pay for future costs, it made
employers much more aware of the potential liability of retiree
health benefits. Some companies cited FAS 106 as a reason for
modifying retiree health benefits, including the phasing out of cov-
erage. Others have considered prefunding retiree health benefits.

4. PREFUNDING

If a company could accumulate sufficient cash reserves that could
be set aside in a fund dedicated solely to paying retiree health care
costs, it would be able to finance the benefits out of the reserves
as obligations are incurred rather than out of its operating budget.
Such prefunding would also reduce the problem created by an unfa-
vorable ratio of active workers to retirees, where the actives sub-
sidize the costs of the retirees through their premiums. Prefunding
is not, however, a universal solution, as companies may have better
uses for the funds, and some cannot afford to put money aside. Ac-
cording to a 2002 Watson Wyatt report, “only 35 percent of Fortune
1000 companies have set aside assets to fund their future retiree
health liabilities, and, on average, these assets will cover only
about one-third of future costs.” 20

In contrast to pension plans, there is no requirement that compa-
nies prefund retiree health benefits, and there is little financial in-
centive for them to do so. Currently, there are two major tax vehi-

20 McDevitt, p. 47.
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cles for prefunding retiree health benefits: 401(h) trusts and vol-
untary employees benefit association plans (VEBAs) allow employ-
ers to make tax deductible contributions to an account for health
insurance benefits for retirees, their spouses, and dependents and
tax-deferred contributions to an account for retiree and disability
benefits. Account income is tax exempt and benefit payments are
excludable from recipients’ gross income.

The Omnibus Budget Reconciliation Act of 1990 (P.L. 101-508)
added Section 420 of the Internal Revenue Code, which permits
single employers to transfer excess pension assets into a separate
401(h) account to pay for retiree health care expenses and avoid a
tax on reversion of qualified plan assets to employers. Statutory re-
strictions and recordkeeping requirements, however, have limited
the attractiveness of 401(h) plans. Employer contributions must be
“subordinate” or “incidental” to the retirement benefits paid by the
employer pension plan, and employers are limited to contributing
to the trust no more than 25 percent of annual total contributions
to retiree benefits. In addition, the pension plan has to remain at
least 125 percent funded; plan participants’ accrued benefits must
be immediately and fully vested; and employers have to commit
that they will not reduce their expenditures for retiree health care
coverage for 5 years after the transfer. Section 420 was extended
by P.L. 103—465 through December 31, 2000, and again through
2005 by the Tax Relief Extension Act of 1999 (P.L. 106-170). Final
regulations issued on June 19, 2001, amended a “Maintenance of
Cost” provision to prevent employers from reducing the number of
retirees eligible for coverage and provide guidance on meeting this
requirement if subsidiaries or divisions are sold.

VEBAs are tax-exempt plans or trusts established under
501(c)9) of the Internal Revenue Service Code. A VEBA provides
health and other benefits to members who share an “employment-
related bond” and must be controlled by its membership or inde-
pendent trustee. VEBAs used to be the principal mechanism for
prefunding retiree benefits. The tax code treated VEBAs like quali-
fied pension plans, but imposed fewer restrictions on their use,
thus potentially providing opportunities for abuse. Congress was
also concerned that tax dollars being spent to fund retiree health
and other employee benefit programs were not of benefit to most
taxpayers. Strict limits on the use of VEBAs were included in the
Deficit Reduction Act of 1984 (DEFRA) and, as a result, VEBAs
lost much of their value as a prefunding mechanism. Under the
1984 Act, deductions were limited to the sum of qualified direct
costs (essentially current costs) and allowable additions to a quali-
fied asset account for health and other benefits, reduced by after-
tax income. While the asset account limit may include an actuari-
ally determined reserve for retiree health benefits, the reserve may
not reflect either future inflation or changes in usage, which re-
stricts its usefulness. Earnings on VEBA assets beyond certain
amounts may also be subject to taxes on unrelated business in-
come.

Some employers are considering prefunding retiree health béne-
fits through a defined contribution model. Active employees would
accumulate funds in an account to prefund retiree health benefits
during their working life. After workers retire, the funds in the ac-
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count could be used to purchase health insurance from their former
employer or union or directly from an insurer. Employers could
contribute a specified dollar amount to the account, rather than of-
fering coverage for a specific package of benefits.

The WatsonWyatt report, Retiree Health Benefits: Time to Resus-
citate?, warns that prefunding of retiree health benefits will not be-
come an attractive option for employers unless tax incentives are
provided, similar to those available for pensions.2! The Department
of Labor’s Advisory Council on Employee Welfare and Pension Ben-
efits also recommended in November 1999 that Section 420 be ex-
panded to allow prefunding of current retirees’ entire future med-
ical obligations.

B. BENEFIT PROTECTION UNDER EXISTING FEDERAL LAWS
1. EMPLOYEE RETIREMENT INCOME SECURITY AcT (ERISA)

Nothing in Federal law prevents an employer from cutting or
eliminating health benefits, and while ERISA protects the pension
benefits of retired workers, it offers only limited Federal safeguards
to retirees participating in a firm’s health plan. ERISA (P.L. 93—
406) was enacted in 1974 to establish Federal uniform require-
ments for employee welfare benefit plans, including health plans.
While ERISA protects the pensions of retired workers, the law
draws a clear distinction between pensions and welfare benefit
plans (defined to include medical, surgical, or hospital care bene-
fits, as well as other types of welfare benefits). The content and de-
sign of employer health plans was left to employers in negotiation
with their workforce, and there are no vesting and funding stand-
ards as there are for pensions. Retiree health benefits are also less
protected as a result of ERISA’s preemption of state laws affecting
employer-provided plans. Under ERISA, states can regulate insur-
ance policies sold by commercial carriers to employers, but they are
prohibited or “preempted” from regulating health benefit plans pro-
vided by employers who self-insure.

ERISA does, however, require that almost all employer provided
health benefit plans, including self-insured plans and those pur-
chased from commercial carriers, comply with specific standards re-
lating to disclosure, reporting, and notification in cases of plan ter-
mination, merger, consolidation, or transfer of plan assets. (Plans
that cover fewer than 100 participants are partially exempt from
these requirements.) In addition, plan fiduciaries responsible for
managing and overseeing plan assets and those who handle the
plan’s assets or property must be bonded. Fiduciaries must dis-
charge their duties solely in the interest of participants and bene-
ficiaries, and they can be held liable for any breach of their respon-
sibilities.

Plan participants and beneficiaries also have the right under
ERISA to file suit in state and Federal court to recover benefits,
to enforce their rights under the terms of the plan, and to clarify
their rights to future benefits. However, where an employer has
clearly stated that it reserves the right to alter, amend, or termi-
nate the retiree benefit plan at any time, and communicates that

2! McDevitt, p. iii.
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disclaimer to employees and retirees in clear language, the courts
lgave sustained the right of the employer to cut back or cancel all
enefits.

2. CONSOLIDATED OMNIBUS BUDGET RECONCILIATION ACT OF 1985
(COBRA)

Because losing access to employer-based coverage poses major
challenges for retirees, Congress has allowed COBRA eligibility
upon retirement and special COBRA extensions if employers file
for chapter 11 bankruptcy. The Consolidated Omnibus Budget Rec-
onciliation Act of 1985 (P.L. 99—272) included provisions requiring
employers with 20 or more employees to offer employees and their
families the option to continue their health insurance when faced
with loss of coverage because of certain events.

A variety of events trigger COBRA continuation of coverage, in-
cluding retirement, termination of employment for reasons other
than gross misconduct, or reduction in hours. When a covered em-
ployee leaves his or her job, cuts back hours worked, or retires, the
continued coverage of the employee and any qualified beneficiaries
must be available for 18 months. The significance of COBRA is
that it provides retirees with continued access to group health in-
surance for either 18 months or until the individual becomes eligi-
ble for Medicare, whichever comes first. Thus COBRA coverage al-
lows some individuals to retire at 63%2 and continue with employer
based group coverage until they become Medicare-eligible at age
65

COBRA offers no help, however, if the employer discontinues the
health plan for all employees, or if an employer terminates or re-
duces benefits provided under its retiree health insurance plan.
The only event that triggers coverage for an individual receiving
health benefits under a retiree health plan is the loss of health in-
surance coverage due to the former employer’s bankruptcy. In the
1986 Omnibus Budget Reconciliation Act (P.L. 99-509), Congress
amended COBRA to require continuation coverage for retirees in
cases where the employer files for bankruptcy under Chapter 11 of
the U.S. Code. Retired employees who lose coverage as a result of
the employer’s bankruptcy can purchase continuation coverage for
life. Those eligible for COBRA coverage may also have to pay the
entire premium plus an additional 2 percent. For many individuals,
the high cost of COBRA coverage is a shock because their employer
may have been covering 70 percent to 80 percent of the premium
before retirement.

3. HEALTH INSURANCE PORTABILITY AND ACCOUNTABILITY ACT OF
1996 (HIPAA)

Finally, HIPAA (P.L 104-191) may help some retirees obtain pri-
vate individual insurance upon the exhaustion of their COBRA cov-
erage or termination of their employer plan. HIPAA requires that
all individual policies be guaranteed renewable, regardless of the
health status or claims experience of the enrollees, unless the pol-
icyholder fails to pay the premium or defrauds the insurer. It also
requires that individuals who recently had group coverage be of-
fered health insurance without restrictions for pre-existing condi-
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tions. However, the Act allows states to comply in a variety of
ways. It does not limit what insurers may charge for these policies,
leaving that regulatory authority to the states. Some states have
established high-risk pools for people who are hard to insure, but
according to a Commonwealth Fund report, even premiums for
high-risk pool participants range from 125 percent to as high as
200 percent of the average standard rates for individual policies
outside the risk pool.

C. OUTLOOK

Many employers question whether they can continue providing
the current level of retiree health benefits in the face of increasing
health care costs and the fast approaching retirement of the baby-
boom generation. The 2002 Mercer/Foster Higgins Survey found
that, over the past 2 years, employer costs for providing health
benefits for pre-Medicare eligible retirees rose 13.3 percent. For
Medicare-eligible retirees, this figure increased 14.2 percent.22
Much of the increase was caused by rising prices for prescription
drugs, which are not covered by Medicare, and rising demand for
services from an aging population.

The impact of Medicare reform and other Federal legislation on
employer coverage of retiree health care is also uncertain. Employ-
ers want the Medicare program to provide more benefits, such as
full prescription drug coverage, for all their retirees, which would
enable them to cut their expenses for retiree health coverage.
There are concerns, however, that any expansion in Federal cov-
erage might merely result in a dollar-for-dollar offset in coverage
provided by employers. Under this scenario, Federal dollars might
increase, but overall benefits for beneficiaries would remain rel-
atively unchanged. Several prescription drug proposals have at-
tempted to address this concern by providing employers with finan-
cial incentives to maintain their prescription drug programs and
have their retirees continue to receive services through these plans
rather than a new Federal program. Proposals to raise the Medi-
care eligibility age from 65 to 67 might also exacerbate the number
of employers who restrict or drop coverage because of increasing
costs. While many employers now pay for health benefits until re-
tirees qualify for Medicare, these early retirees are twice as expen-
sive for employers to cover as older retirees who receive Medicare.

Other reforms have been proposed that would allow people ages
62 through 64 to buy into Medicare if they do not have access to
employer-sponsored or Federal health insurance. In addition, retir-
ees ages 55 and over whose former employers terminated or sub-
stantially reduced retiree health instance would be permitted to ex-
tend their COBRA coverage until age 65. The cost of buying into
Medicare or continuing COBRA coverage, however, may also exceed
what most uninsured can afford and questions have been raised
about whether Medicare buy-ins would result in costs to the Fed-
eral Government. Others feel that the private sector should be en-
couraged to address health insurance needs, perhaps with the im-
plementation of tax incentives rather than expanding a public pro-
gram that is projected to face long-term financial problems.

22 Mercer, p. 43.
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The Emergency Retiree Health Benefits Protection Act, intro-
duced in the 106th and 107th Congresses would more directly ad-
dress loss of retiree coverage by prohibiting profitable employers
from making any changes to retiree health benefits once an em-
ployee retires. The bill would require plan sponsors to restore bene-
fits for retirees whose health coverage was reduced before enact-
ment of the bill, and creates a loan guarantee program to help
firms restore benefits. It does not restrict employers from changing
retiree health benefits for current employees. This could result in
employers dropping retiree health insurance for newly hired em-
ployees and providing protections for retirees that do not exist for
current workers.

Recent court cases and regulatory guidelines on the application
of the Age Discrimination in Employment Act (ADEA, P.L. 90-202)
to employer-sponsored retiree health benefit plans could also ad-
versely affect retiree health care coverage. In August 2000, the
Third Circuit Court of Appeals held that Medicare-eligible retirees
have a valid claim of age discrimination under ADEA when their
employers provide them with health insurance coverage inferior to
that provided to retirees not yet eligible for Medicare (Erie County,
Pa. v. Erie County Retirees Assoc.) The Equal Employment Oppor-
tunity Commission (EEOC) followed with guidance that the ADEA
is violated if retiree health plans are reduced or eliminated on the
basis of age or Medicare-eligibility. In August 2001, however, the
EEOC responded to concerns from employers, employee, and labor
groups and announced that it was rescinding its policy, suspending
enforcement activities, and re-examining its policy.

The actual impact of the Erie County court case and the EEOC
decision is uncertain. While the legal ruling applies only to employ-
ers in the Third Circuit (Pennsylvania, New Jersey, Delaware, and
the Virgin Islands), employers in other jurisdictions may be wary
of offering a benefit to older workers that could potentially expose
them to liability. At this time, it is also not clear how employers
can design retiree health care plans without violating the ADEA.
Companies that want to encourage workers to retire early typically
bridge the gap between early retirement and Medicare by providing
coverage and then reducing or dropping it when the retiree reaches
65. To comply, employers may either have to improve benefits for
Medicare-eligible retirees or add a new health care plan for older
retirees which would likely be expensive. Many analysts believe
that it is more likely that employers would cut back on benefits for
early retirees until the program meets the “equal cost” or “equal
benefit” safe harbor provisions of ADEA. It could also include pay-
ing retirees the same defined contribution to purchase retiree
health coverage whether or not they are Medicare-eligible, or elimi-
nating retiree health benefits entirely.

While the percentage of retirees who obtain health benefits
through a former employer appears stable at this time, there are
many concerns that this will erode as coverage is decreased for fu-
ture retirees. Employees may never qualify for retiree health bene-
fits if their employers offer coverage only to workers hired before
a specific date. Retirees will bear a much greater portion of their
own medical costs in the years to come. The strength of the econ-
omy and employment levels will also play an important part in em-



CHAPTER 11

HEALTH RESEARCH AND TRAINING

A. BACKGROUND

The general population is surviving longer. People with disabil-
ities are also surviving longer because of effective vaccines, preven-
tive health measures, better housing, and healthier lifestyle
choices. With the rapid expansion of the Nation’s elderly popu-
lation, the incidence of diseases, disorders, and conditions affecting
the aged is also expected to increase dramatically. The prevalence
of Alzheimer’s disease and related dementias is projected to triple
by the year 2050 if biomedical researchers do not develop ways to
prevent or treat it. A commitment to continue the expansion of
aging research could substantially reduce the escalating costs of
long-term care for the older population. The ratio of elderly persons
to those of working age will have nearly doubled between 1990 and
2050. In addition, older Americans are living longer. In fact, those
aged 85 and older—the population most at risk of multiple health
problems that lead to disability and institutionalization—are the
fastest growing segment of our population. They are projected to
number approximately 20 million by 2050.

Support of scientific and medical research, sponsored primarily
by the National Institutes of Health (NIH), is crucial in the quest
to control diseases affecting the elderly population. With passage of
the appropriation for fiscal year 2003, Congress completed a 5-year
effort to double the NIH budget. The budget grew about 14-15 per-
cent each year, from a starting point of §13.6 billion in fiscal year
1998 to a level of $27.1 billion for fiscal year 2003.

The National Institute on Aging (NIA) is the largest single recipi-
ent of funds for aging research. Fiscal year 2003 NIA appropria-
tions increased 11.5 percent over fiscal year 2002 funding levels,
from $890.8 million in fiscal year 2002 to $993.6 million in fiscal
year 2003. This increase in aging research funding is significant
not only to older Americans, but to the American population as a
whole. Research on Alzheimer’s disease, for example, focuses on
causes, treatments, and the disease’s impact on care providers. Any
positive conclusions that come from this research will help to re-
duce the cost of long-term care that burdens society as a whole. In
addition, research into the effects that caring for an Alzheimer’s
victim has on family and friends could lead to an improved system
of respite care, extended leave from the workplace, and overall
stress management. Therefore, the benefits derived from an invest-
ment in aging research apply to all age groups.

Several other institutes at NIH are also involved in considerable
research of importance to the elderly. The basic priority at NIA, be-
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sides Alzheimer’s research, is to understand the aging process.
What is being discovered is that many changes previously attrib-
uted to “normal aging” are actually the result of various diseases.
Consequently, further analysis of the effects of environmental and
lifestyle factors is essential. This is critical because, if a disease can
be specified, there is hope for treatment and, eventually, for pre-
vention and cure. One area receiving special emphasis is women’s
health research, including a multiyear, trans-NIH study addressing
the prevention of cancer, heart disease, and osteoporosis in post-
menopausal women. The study is ongoing, but some early results
concerning hormone replacement therapy (discussed below) dem-
onstrated the critical importance of controlled clinical trials in de-
veloping evidence for or against common health practices.

B. THE NATIONAL INSTITUTES OF HEALTH

1. MissioN oF NIH

The National Institutes of Health (NIH) seeks to improve the
health of Americans by increasing the understanding of the proc-
esses underlying disease, disability, and health, and by helping to
prevent, detect, diagnose, and treat disease. It supports biomedical
and behavioral research through grants to research institutions,
conducts research in its own laboratories and clinics, and trains
young scientific researchers.

With the rapid aging of the U.S. population, one of the most im-
portant research goals is to distinguish between aging and disease
in older people. Findings from NIH’s extensive research challenge
health providers to seek causes, cures, and preventive measures for
many ailments affecting the elderly, rather than to dismiss them
as being the effects of the natural course of aging. A more complete
understanding of normal aging, as well as of disorders and dis-
eases, also facilitates medical research and education, and health
policy and planning.

2. THE INSTITUTES

Much NIH research on particular diseases, disorders, and condi-
tions is collaborative, with different institutes investigating patho-
logical aspects related to their specialties. Nearly all of the NIH re-
search institutes and centers report that they investigate areas of
particular importance to the elderly. They are:

National Institute on Aging

National Cancer Institute

National Heart, Lung, and Blood Institute

National Institute of Dental and Craniofacial Research

National Institute of Diabetes and Digestive and Kidney Dis-
eases

National Institute of Neurological Disorders and Stroke

National Institute of Allergy and Infectious Diseases

National Institute of Child Health and Human Development

National Eye Institute

National Institute of Environmental Health Sciences

National Institute of Arthritis and Musculoskeletal and Skin
Diseases
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National Institute on Deafness and Other Communication
Disorders

National Institute of Mental Health

National Institute on Drug Abuse

National Institute of Alcohol Abuse and Alccholism

National Institute of Nursing Research

National Human Genome Research Institute

National Institute of Biomedical Imaging and Biomedical En-
gineering

National Center for Research Resources

National Center for Complementary and Alternative Medi-
cine

National Center on Minority Health and Health Disparities

John E. Fogarty International Center

Office of the Director

(A) NATIONAL INSTITUTE ON AGING

The National Institute on Aging (NIA) was established in 1974
in recognition of the many gaps in the scientific knowledge of aging
processes. NIA conducts and supports a multidisciplinary program
of geriatric research, including research into the biological, social,
behavioral, and epidemiological aspects of aging. Through research
and health information dissemination, its goal is to.prevent, allevi-
ate, or eliminate the physical, psychological, and social problems
faced by many older people.

Specific NIA activities include: diagnosis, treatment, and cure of
Alzheimer’s disease; investigating the basic mechanisms of aging;
reducing fractures in frail older people; researching health and
functioning in old age; improving long-term care; fostering an in-
creased understanding of aging needs for special populations; and
improving career development training opportunities in geriatrics
and aging research. NIA-sponsored research has led to discovery of
genetic mutations linked to Alzheimer’s disease, increased knowl-
edge of the basic biology of cellular aging, especially the role of
oxidative damage, and hope for future new approaches to treat-
ment of such common conditions as osteoporosis, cancer, heart dis-
ease, and diabetes.

NIA scientists and grantees have studied drugs to prevent the
progression of mild cognitive impairment to Alzheimer’s disease,
and to target specific abnormal cellular formations in the brain.
Advances have also been made in diagnosis of Alzheimer’s through
tracking changes in brain metabolism and structures. In studies on
the biology of aging, investigators have created a mouse model of
premature aging, and have found that adult neural stem cells can
make new functional neurons. Work on chronic diseases such as
cancer, arthritis, and heart disease holds the promise of reducing
disability through use of appropriate drugs and behavioral ap-
proaches such as exercise.

The longest running scientific examination of human aging, the
Baltimore Longitudinal Study of Aging, is being conducted by NIA
at the Gerontology Research Center in Baltimore, MD. Started in
1958, the study includes more than 1,000 men and women, ranging
in age from their twenties to nineties, who participate every 2
years in more than 100 physiclogical and psychological assess-
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ments, which are used to provide a scientific description of aging.
The study seeks to measure biological and behavioral changes as
people age, and to distinguish normal aging processes from those
associated with disease or environmental effects. The study has es-
tablished that aging does not necessarily result in a general decline
of all physical and psychological functions, but that many of the so-
called age changes might be prevented.

NIA collaborated with the National Advisory Council on Aging
and other groups to develop a 5-year strategic plan for aging re-
search, identifying scientific areas of most promise. Another NIA
strategic plan, on reducing health disparities among older Ameri-
cans of different racial and ethnic backgrounds, also influences all
areas of research.

(B) NATIONAL CANCER INSTITUTE

The National Cancer Institute (NCI) conducts and sponsors basic
and clinical research relating to the cause, prevention, detection,
and treatment of cancer. It also supports prevention and control
programs, such as programs to stop smoking. In 2001, 70 percent
of all persons in the U.S. who died of cancer were 65 years of age
or over.

The incidence of cancer increases with age. Aging may not be a
cause of cancer, but it is an important risk factor for many types
of cancer. Over the past 20 years, mortality rates for many cancers
have stayed steady or declined in people younger than 65 while in-
creasing in people over 65. Meanwhile, cardiovascular mortality in
those 65 and over has declined from 45 percent of deaths in 1973
to 32 percent of deaths in 2001. Because cancer is primarily a dis-
ease of aging, longer life expectancies and fewer deaths from com-
peting causes, such as heart disease, are contributing to the in-
creasing cancer incidence and mortality for people aged 65 and
over. In addition, studies show that the elderly are less likely to
be screened for common cancers such as breast and colorectal can-
cers.

NCI is partnering with NIA to integrate research priorities in
cancer and aging. Further work is needed to address the dif-
ferences in elderly cancer patients’ response to drugs, survivorship
and symptom control, and susceptibility to disease progression.

(C) NATIONAL HEART, LUNG, AND BLOOD INSTITUTE

The National Heart, Lung, and Blood Institute (NHLBI) focuses
on diseases of the heart, blood vessels, blood and lungs, and on the
management of blood resources. Three of the most prevalent chron-
ic conditions affecting the elderly—hypertension, heart conditions,
and arteriosclerosis—are studied by NHLBI. In 2000, approxi-
mately 1.2 million deaths were reported from all of the diseases
under the purview of the institute (49 percent of all U.S. deaths
that year). The projected economic cost in 2003 for these diseases
is expected to be $489 billion.

Research efforts focus on cholesterol-lowering drugs, DNA tech-
nology, and genetic engineering techniques for the treatment of em-
physema, basic molecular bioclogy research in cardiovascular, pul-
monary, and related hematologic research, and regression of arte-
riosclerosis. In 1997, NHLBI took over administration of the Wom-
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en’s Health Initiative, a 15-year research project established in
1991 to investigate the leading causes of death and disability
among postmenopausal women. In July 2002, surprising results
ended one arm of the study early. It was found that hormone re-
placement therapy with estrogen plus progestin for post-
menopausal women did not have the beneficial effects that had
been expected on cardiovascular disease. Instead, it somewhat in-
creased the risks of heart attack, stroke, invasive breast cancer,
and blood clots.

NHLBI also conducts an extensive professional and public edu-
cation program on health promotion and disease prevention, par-
ticularly as related to blood pressure, blood cholesterol, and coro-
nary heart disease. This has played a significant role in the decline
in stroke deaths and heart disease deaths since 1970.

(D) NATIONAL INSTITUTE OF DENTAL AND CRANIOFACIAL RESEARCH

The National Institute of Dental and Craniofacial Research
(NIDCR) supports and conducts research and research training in
oral, dental, and craniofacial health and disease. Major goals of the
institute include the prevention of tooth loss and the preservation
of the oral tissues. Other research areas include birth defects af-
fecting the face, teeth, and bones; oral cancer; infectious diseases;
chronic pain; epidemiology; and basic studies of oral tissue develop-
ment, repair, and regeneration.

The institute sponsors research on many conditions that affect
older adults. Oral cancers, with an average age at diagnosis of 60
years, cause about 7,200 deaths each year and often involve exten-
sive and disfiguring surgery. The institute has ongoing collabora-
tions with the National Cancer Institute and other institutes in
studies of head and neck cancer. In several research areas, develop-
ment of animal models has facilitated the study of the mechanisms
of disease. These include salivary gland dysfunction, bone and hard
tissue disorders, including osteoporosis, and arthritis.

(E) NATIONAL INSTITUTE OF DIABETES AND DIGESTIVE AND KIDNEY
DISEASES

The National Institute of Diabetes and Digestive and Kidney Dis-
eases (NIDDK) conducts and supports research and research train-
ing in diabetes, endocrinology and metabolic diseases; digestive dis-
eases and nutrition; and kidney, urologic and blood diseases.

Diabetes, one of the Nation’s most serious health problems and
the largest single cause of renal disease, affects 17 million Ameri-
cans, or 6.2 percent of the population. Among Americans age 65
and older, 7 million or 20 percent of people in this age group have
diabetes, with the highest prevalence in minority groups. The insti-
tute is studying the genetic factors that contribute to development
of diabetes, and methods of prevention of diabetes with diet, exer-
cise, or medication. With the population becoming increasingly
overweight, preventing Type 2 diabetes is critical. A clinical trial
called the Diabetes Prevention Program found that a lifestyle modi-
fication including modest weight loss and physical activity reduced
the incidence of diabetes by 58 percent. The institute also has a
long-range plan for research on the treatment and prevention of



170

kidney disease and kidney failure, which affect a growing number
of elderly persons, especially diabetics.

Benign prostatic hyperplasia (BPH), or prostate enlargement, is
a common disorder affecting older men. NIDDK is currently study-
ing factors that can inhibit or enhance the growth of cells derived
from the human prostate. NIDDK also supports research on incon-
tinence and urinary tract infections, which affect many post-
menopausal women.

(F) NATIONAL INSTITUTE OF NEUROLOGICAL DISORDERS AND STROKE

The National Institute of Neurological Disorders and Stroke
(NINDS) supports and conducts research and research training on
the cause, prevention, diagnosis, and treatment of hundreds of neu-
rological disorders. This involves basic research to understand the
mechanisms of the brain and nervous system and clinical research.

Most of the disorders studied by NINDS result in long-term dis-
abilities and involve the nervous system (including the brain, spi-
nal cord, and peripheral nerves) and muscles. NINDS is committed
to the study of the brain in Alzheimer’s disease. In addition,
NINDS research focuses on stroke, Parkinson’s disease, and
amyotrophic lateral sclerosis, as well as conditions such as chronic
pain, epilepsy, and trauma that affect the elderly. NINDS is also
conducting research on neuroimaging technology and molecular ge-
netics to determine the etiology of Alzheimer’s disease.

NINDS research efforts in Parkinson’s disease include work on
causes, such as environmental and endogenous toxins; genetic pre-
disposition; altered motor circuitry and neurochemistry, and new
therapeutic interventions such as surgical procedures to reduce
tremor. A 5-year NIH Parkinson’s Disease Research Agenda was
released in March 2000.

Stroke, the Nation’s third-leading cause of death and the most
widespread neurological problem, primarily affects the elderly. New
drugs to improve the outlook of stroke victims and surgical tech-
niques to decrease the risk of stroke currently are being studied.
NINDS convened a group of leading stroke experts to develop a na-
tional research plan and set priorities. The institute also leads a
public educational campaign called “Know Stroke” to raise aware-
nesls of the symptoms of stroke and the need to quickly seek med-
ical care.

(G) NATIONAL INSTITUTE OF ALLERGY AND INFECTIOUS DISEASES

The National Institute of Allergy and Infectious Diseases
(NIAID) focuses on two main areas: infectious diseases and dis-
eases related to immune system disorders.

Influenza can be a serious threat to older adults. NIAID is sup-
porting and conducting basic research and clinical trials to develop
treatments and to improve vaccines for high-risk individuals. Work
is also ongoing on new-generation pneumococcal vaccines, particu-
larly important because pneumococcal disease kills more Ameri-
cans each year than all other vaccine-preventable diseases com-
bined. NIAID is working on an experimental shingles vaccine with
the Department of Veterans Affairs and Merck & Co., the vaccine’s
developer. Also important is research on vaccines to protect against
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often fatal hospital-associated infections, to which older persons are
particularly vulnerable.

(H) NATIONAL INSTITUTE OF CHILD HEALTH AND HUMAN
DEVELOPMENT

The National Institute of Child Health and Human Development
(NICHD) supports research that has implications for the entire
human lifespan. Examples of aging-related research include: the ef-
fect of maternal aging on reproduction; variation in women’s transi-
tion to menopause; the use of hormone replacement therapy in
women with uterine fibroids; treatments to improve motor function
after stroke; the genetics of bone density; and the natural history
of dementia in individuals with Down syndrome.

(I) NATIONAL EYE INSTITUTE

The National Eye Institute (NEI) conducts and supports research
and research training on the prevention, diagnosis, treatment, and
pathology of diseases and disorders of the eye and visual system.
The age 65 and older population accounts for one-third of all visits
for medical eye care. Glaucoma, cataracts, and aging-related
maculopathy, which are of particular concern to the elderly, are
being studied by NEI. Some of this research is intended to serve
as a foundation for future outreach and educational programs
aimed at those at highest risk of developing glaucoma. A particular
focus is age-related macular degeneration, the leading cause of new
blindness in persons over age 65. Research is exploring both the ge-
netic basis of the disease and methods of preventing complications
with laser treatments. NEI's Low Vision Education Program is
aimed at helping people with visual impairment, primarily the el-
derly, to make the most of their remaining sight. One feature,
called EYE SITE, is a traveling interactive educational exhibit of
kiosks with touchscreens, which is designed for use in shopping
centers and other consumer areas.

(J) NATIONAL INSTITUTE OF ENVIRONMENTAL HEALTH SCIENCES

The National Institute of Environmental Health Sciences
(NIEHS) conducts and supports basic biomedical research studies
‘to identify chemical, physical, and biological environmental agents
that threaten human health. A number of diseases that impact the
elderly have known or suspected environmental components, in-
cluding cancer, immune disorders, respiratory diseases, and neuro-
logical problems.

Areas of NIEHS research include the genetic relationship of
smoking and bladder cancer; environmental and genetic effects in
breast cancer; suspected environmental components in autoimmune
diseases such as scleroderma, multiple sclerosis, lupus, diabetes,
and rheumatoid arthritis; and the role of environmental toxicants
in Parkinson’s disease, Alzheimer’s disease, amyotrophic lateral
sclerosis, and other neurodegenerative disorders. In 2002 NIEHS
launched a new initiative of collaborative centers on Parkinson’s
disease that will bring together scientists working on basic Parkin-
son’s disease research and geneticists, clinicians, and epidemiolo-
gists.
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(K) NATIONAL INSTITUTE OF ARTHRITIS AND MUSCULOSKELETAL AND
SKIN DISEASES

The National Institute of Arthritis and Musculoskeletal and Skin
Diseases (NJAMS) investigates the cause and treatment of a broad
range of diseases, including osteoporosis, the many forms of arthri-
tis, and numerous diseases of joints, muscles, bones, and skin. The
institute supports 40 specialized and comprehensive research cen-
ters.

Approximately 43 million Americans are affected by the more
thanl00 types of arthritis and related disorders. Older adults are
particularly affected. Half of all persons over age 65 suffer from
some form of chronic arthritis. An estimated 10 million Americans,
most of them elderly, have osteoporosis, and 34 million more have
low bone mass, putting them at increased risk for the disease. It
is estimated that by the year 2020, nearly 60 million Americans
will be affected by arthritis and other rheumatic conditions. Rheu-
{natic diseases are the leading cause of disability among the elder-
y.
The most common degenerative joint disease is osteoarthritis,
which is predicted to affect at least 70 percent of people over 65.
Among other approaches, NIAMS is sponsoring studies on the
"breakdown of joint cartilage by enzymes, on improved imaging

techniques, and on the usefulness of alternative therapies such as
glucosamine and chondroitin sulfate.

In rheumatoid arthritis research, scientists are studying clusters
of genes that seem to influence susceptibility to rheumatoid arthri-
tis and other autoimmune diseases. New drugs that block certain
inflammatory reactions of the immune system are being studied,
and some are already available.

(L) NATIONAL INSTITUTE ON DEAFNESS AND OTHER COMMUNICATION
DISORDERS

The National Institute on Deafness and Other Communication
Disorders (NIDCD) conducts research into the effects of advancing
age on hearing, vestibular function (balance), speech, voice, lan-
guage, and chemical and tactile senses.

Presbycusis (the age-related loss of ability to perceive or discrimi-
nate sounds) is a prevalent but understudied disabling condition.
One-third of people age 65 and older have presbycusis serious
enough to interfere with speech perception. Studies of the influence
of factors, such as genetics, noise exposure, cardiovascular status,
systemic diseases, smoking, diet, personality and stress types, are
contributing to a better understanding of the condition. NIDCD has
recently collaborated with the Department of Veterans Affairs to
test new types of hearing aids, and with NIDCR to research the
genes that control taste.

(M) NATIONAL INSTITUTE OF MENTAL HEALTH

The National Institute of Mental Health (NIMH) is involved in
extensive research relating to Alzheimer’s and related dementias,
and the mental disorders of the elderly. NIMH is working on iden-
tifying the nature and extent of structural change in the brains of
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Alzheimer’s patients to better understand the neurochemical as-
pects of the disease.

Depression is a relatively frequent and often unrecognized prob-
lem among the elderly. Nearly five million elderly persons suffer
from a serious and persistent form of depression. Research has
shown that nearly 40 percent of the geriatric patients with major
depression also meet the criteria for anxiety, which is related to
many medical conditions, including gastrointestinal, cardio-
vascular, and pulmonary disease.

Clinical depression often leads to suicide. According to the Cen-
ters for Disease Control and Prevention, elderly suicide is emerging
as a major public health problem. After nearly four decades of de-
cline, the suicide rate for people over 65 began increasing in 1980
and has been growing ever since. It is particularly high among
white males aged 85 and older—about six times the national U.S.
rate.

NIMH has identified disorders of the aging as among the most
serious mental health problems facing this Nation and is currently
involved in a number of activities relevant to aging and mental
health. The NIMH Aging Research Consortium was established in
January 2002 to stimulate research and provide better coordina-
tion, information, and training on late life mental disorders.

(N) NATIONAL INSTITUTE ON DRUG ABUSE

The National Institute on Drug Abuse (NIDA) researches
science-based prevention and treatment approaches to the public
health and public safety problems posed by drug abuse and addic-
tion. For many people, addictions established in the younger years,
notably nicotine addiction, may carry on into old age. NIDA-sup-
ported research has begun to clarify the biological mechanisms in
the brain that underlie the process of addiction, leading to hope for
future prevention and treatment.

Other research has shown that nicotine and nicotine-like com-
pounds may have beneficial effects in treating neurological diseases
such as Parkinson’s and Alzheimer’s disease. A growing problem is
prescription drug abuse in elderly populations. NIDA has a current
research program investigating prescription opioid abuse and de-
pendence in the elderly.

(O) NATIONAL INSTITUTE OF ALCOHOL ABUSE AND ALCOHOLISM

The National Institute of Alcohol Abuse and Alcoholism (NIAAA)
supports and conducts biomedical and behavioral research on the
causes, consequences, treatment, and prevention of aleoholism and
alcohol-related problems. Alcoholism among the elderly is often
minimized due to low reported alcohol dependence among elderly
age groups in community and population studies. Also, alcohol-re-
lated deaths of the elderly are underreported by hospitals. Because
the elderly population is growing at such a tremendous rate, more
research is needed in this area. The institute sponsors a program
of research on the epidemiology of alcohol consumption and alcohol-
related problems in older persons.

Although the prevalence of alcoholism among the elderly is less
than in the general population, the highest rates of alcohol abuse
and dependence have been reported among older white men.
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NIAAA has worked with AARP on outreach to older persons on Na-
tional Alcohol Screening Day.

(P) NATIONAL INSTITUTE OF NURSING RESEARCH

The National Institute of Nursing Research (NINR) conducts,
supports, and disseminates information about basic and clinical
nursing research through a program of research, training, and
other programs. Research topics related to the elderly include: pre-
serving cognition and ability to function; depression among pa-
tients in nursing homes to identify better approaches to nursing
care; physiological and behavioral approaches to combat inconti-
nence; initiatives in areas related to Alzheimer’s disease, including
burden-of-care; osteoporosis; pain research; the ethics of thera-
peutic decisionmaking; and end-of-life palliative care.

(Q) NATIONAL HUMAN GENOME RESEARCH INSTITUTE

The National Human Genome Research Institute (NHGRI) leads
the NIH’s contribution to the Human Genome Project, a worldwide
effort to completely decipher the genetic instructions in human
DNA. It also researches and develops genome technologies that can
be used to understand and treat diseases with genetic components,
and studies the ethical, legal, and social implications of these fields
of research. Of special interest to aging research, NHGRI has spon-
sored discoveries in the genetics of prostate cancer, Alzheimer’s dis-
ease, Parkinson’s disease, and the molecular genetics of aging.

(R) NATIONAL INSTITUTE OF BIOMEDICAL IMAGING AND BIOMEDICAL
ENGINEERING

The National Institute of Biomedical Imaging and Biomedical
Engineering (NIBIB), established by Congress in 2000, supports re-
search and training on imaging technologies and engineering and
informatics tools that can be used broadly for diagnosis, treatment
and prevention of disease. It tries to link the disciplines of bio-
medical and physical scientists and engineers to allow rapid trans-
lation of research findings into clinically useful applications. Cur-
rently sponsored work includes targeted drug treatments for
osteoporosis, new diagnostic imaging techniques for Parkinson’s
disease, tissue-covered scaffolds to replace damaged cartilage in
joints, and microsensors for quickly diagnosing urinary tract infec-
tions.

(S) NATIONAL CENTER FOR RESEARCH RESOURCES

The National Center for Research Resources (NCRR) is the Na-
tion’s preeminent developer and provider of the resources essential
to the performance of biomedical research funded by the other enti-
ties of NIH and the Public Health Service. These resources, often
shared among many researchers, include a network of General
Clinical Research Centers, Biomedical Technology Research Cen-
ters, and a variety of resources for animal research, instrumenta-
tion, and research infrastructure.

NCRR-funded investigators have reported a number of advances
in their fields. Research on osteoporosis has uncovered a gene mu-
tation that may help in the search for drugs to build bone, not just
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prevent bone loss. Researchers at Duke University identified genes
in families of patients with Alzheimer’s disease and Parkinson’s
disease that control age at onset. Other scientists have found a mu-
tant gene associated with glaucoma and have proposed screening
the general population to diagnose the disease before symptoms ap-
pear.

(T) NATIONAL CENTER FOR COMPLEMENTARY AND ALTERNATIVE
MEDICINE

Newly operational in 1999, the National Center for Complemen-
tary and Alternative Medicine (NCCAM) is the focus at NIH for the
scientific exploration of complementary and alternative medicine
(CAM) and healing practices. Since many CAM therapies are asso-
ciated with chronic conditions, NCCAM research addresses condi-
tions particularly impacting the elderly population, including de-
mentia, arthritis, cancer, cardiovascular disease, and pain. Current
studies exploring CAM use by the elderly find that about 40 per-
cent of seniors report using CAM, but that most do not disclose
their use of CAM therapies to their physicians. NCCAM tries to in-
crease awareness of CAM among conventional physicians.

(U) NATIONAL CENTER ON MINORITY HEALTH AND HEALTH
DISPARITIES

Legislation at the end of 2000 provided for the establishment of
the new National Center on Minority Health and Health Dispari-
ties (NCMHD). Effective in January 2001, the programs of the Of-
fice of Research on Minority Health were transferred from the Of-
fice of the NIH Director to the new Center. NCMHD is responsible
for coordinating all NIH research that seeks to reduce the dis-
proportionately high incidence and prevalence of disease, burden of
illness, and mortality among some groups of Americans, including
racial and ethnic minorities, and urban and rural poor. Health sta-
tus and health disparities among senior citizens of various socio-
economic levels are of interest to the Center.

NCMHD worked with the other components of NIH to develop
the first NIH Strategic Research Plan and Budget to Reduce and .
Ultimately Eliminate Health Disparities, a 5-year plan covering fis-
cal years 2002-2006. The institute also implemented three pro-
grams mandated by Congress to expand research capabilities in
health disparities research: a Centers of Excellence program called
Project EXPORT, an endowment program for institutions training
minority researchers, and two loan repayment programs.

(V) JOHN E. FOGARTY INTERNATIONAL CENTER

The John E. Fogarty International Center (FIC) for Advanced
Studies in the Health Sciences addresses disparities in global
health by supporting research and training internationally. It
funds training and research grants in a wide variety of areas of
concern to less-developed countries: infectious diseases, nutrition,
environmental and occupational health, genetics, maternal and
child health, and medical informatics, among others. Elderly popu-
lations are increasing rapidly in the developing world, and there
are great burdens from chronic disease. Several FIC programs ad-
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dress clinical and health services research training, research on
brain disorders, and research on the relationship between health
and economic growth in low- and middle-income nations.

(W) OFFICE OF THE DIRECTOR, NIH

The Office of the Director (OD) is responsible for setting overall
policies for NIH and for planning, managing, and coordinating the
programs of the 27 institutes and centers. Several program offices
within OD focus on planning and stimulating specific areas of re-
search, and also fund some research through the institutes. Pro-
gram areas, all of which have relevance to the aging population, in-
clude women’s health, AIDS research, disease prevention, and be-
havioral and social sciences research.

The Office of Research on Women’s Health has been particularly
active in funding and co-funding research addressing the health of
older Americans. Areas of funding have included chronic diseases
such as diabetes, arthritis, breast cancer, cardiovascular diseases,
and urinary incontinence, as well as the impact of diet, physical fit-
ness, obesity, and tobacco and alcohol use.

C. ISSUES AND CONGRESSIONAL RESPONSE

1. NIH APPROPRIATIONS

Congress provided NIH with $27.1 billion for fiscal year 2003.
The agency has enjoyed strong bipartisan support for many years,
reflecting the interest of the American public in promoting medical
research. Even in the face of pressure to reduce the deficit, Con-
gress approximately doubled NIH’s appropriation in the decade be-
tween fiscal years 1988 and 1998. Starting with the fiscal year
1999 appropriation, Congress increased NIH’s budget at an even
faster rate, commencing a 5-year plan to double the appropriation
by fiscal year 2003. From the fiscal year 1998 level of $13.6 billion,
the appropriation increased to $15.6 billion in fiscal year 1999,
$17.8 billion in fiscal year 2000, $20.4 billion in fiscal year 2001,
$23.5 billion in fiscal year 2002, and finally reached $27.1 billion
for fiscal year 2003.

In report language accompanying the fiscal year 2003 appropria-
tion, the appropriations committees discussed their high regard for
NIH and its accomplishments, and their intent to distribute the ap-
propriations largely according to NIH’s recommendations. The con-
ference report stressed that research funding should be allocated
on the basis of scientific opportunity, taking into consideration
many factors about the burden of different diseases and the prom-
ise of various areas of research. To this end, specific amounts were
not provided for particular diseases or funding mechanisms, al-
though report language relating to some areas of research in some
institutes is quite detailed.

With the additional resources available because of the doubling
effort, NIH has focused on promising research areas across all in-
stitutes and centers. These areas of research potential, aimed at
uncovering new scientific knowledge and applications for diag-
nosing, treating, and preventing disease, include: (1) genetic medi-
cine/exploiting genomic discoveries (DNA sequencing, identification
of disease genes, development of animal models); (2) reinvigorating
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clinical research (strengthening clinical research centers, clinical
trials, and clinical training); (3) infrastructure and enabling tech-
nologies, including interdisciplinary research (advanced instrumen-
tation, biocomputing and bioinformatics, engaging other scientific
disciplines in medical research on drug design, imaging studies,
and biomaterials); and (4) eliminating health disparities in minori-
ties and other medically underserved populations. An additional
major focus since 2001 has been biodefense and support of research
and facilities that improve our ability to prevent and respond to
bioterrorism.

Out of its total appropriation of $27.07 billion for fiscal year
2003, NIH estimates spending of $2.05 billion on research related
to aging. Appropriations levels for the NIH institutes, including es-
timates for aging research, are as follows:

FISCAL YEAR 2003 APPROPRIATIONS FOR NIH

[Dollars in millions]

Fiscal year 2003

Fiscal year 2003 Aging Research

Institute or Center Appropriation

(Estimates)

National Institute on Aging $993.6 $957.6
National Cancer Institute 45923 153.0
National Heart, Lung, and Blood Institute 2,793.7 95.6
National Institute of Dental and Craniofacial Research 3716 15.7
National Institute of Diabetes and Digestive and Kidney Di 1,622.7 109.0
National Institute of Neurological Disorders and Stroke 1,456.5 173.0
National Institute of Allergy and Infectious Di 3,705.5 819
National Institute of General Medical Sciences 1,847.0 —
National Institute of Child Health and Human Development 1,205.9 83
National Eye Institute 633.1 1242
National Institute of Environmental Health Sciences 697.8 16.3
National Institute of Arthritis and Musculoskeletal and Skin Di 486.1 58.1
National Institute on Deafness and Other Communication Disorders ............oo.correeceeneens 3704 16.8
Nationa! Institute of Mental Health 1,341.0 114.5
National Institute on Drug Abuse 961.7 2.1
National Institute of Alcohol Abuse and Alcohotism 416.1 5.8
National Institute of Nursing Research 120.6 19.0
National Human Genome Research Institute 465.1 11
Nationat Institute of Biomedical Imaging and BIiOBNEINEEring ...........ooooovvevvevvvermeremsenneeros 2783 4.1
National Center for R h Resources 1,138.8 52.0
National Center for Complementary and Alternative Medicing .........oooeveeeereecerrcsrri 1134 344
National Center on Minority Health and Health Disparities 185.7 2.2
Fogarty International Center 63.5 0.5
National Library of Medicine 300.1 —
Office of the Director 266.2 31
Buildings and Facilities 628.7 —

Tatal, NIH, $27,065.5, $2,048.1

Note: Totals may not add due to rounding. FY2003 includes Superfund appropriation to NIEHS. FY2003 estimates for aging research are
based on the President’s request for FY2003, not on the appropriation.

2. NIH AUTHORIZATIONS AND RELATED ISSUES

Congress completed the 5-year doubling of the NIH budget in fis-
cal year 2003, bringing the total appropriation to $27.1 billion. The
new resources have been accompanied by much debate over the de-
gree to which Congress should direct scientific exploration and in-
fluence the setting of research priorities. In the last two decades,
often after lobbying by disease advocacy groups, Congress has cre-
ated seven new institutes and centers at NIH and has added nu-
merous mandates for support of specific types of research, includ-
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ing use of particular funding mechanisms, such as centers of excel-
lence. In addition, report language accompanying the appropria-
tions bills shapes NIH’s research priorities, although almost always
without specific dollar earmarks.

The 107th Congress was not as active as the 106th in adding
new authorizing language affecting NIH. The 106th Congress en-
acted laws addressing children’s health, clinical research, minority
health, and biomedical imaging, with creation of a new institute
and a new center. The 107th Congress, absorbed to a large degree
with homeland security issues, added or refined authorities in only
a few areas.

Research on various forms of muscular dystrophy was the focus
of the MD-CARE Act (P.L. 107-84), which also provided for a study
on the impact of and need for centers of excellence at NIH. Expan-
sion of research and education on blood cancers, especially leu-
kemia, lymphoma, and multiple myeloma, was mandated by P.L.
107-172, while P.L. 107-280 addressed rare diseases, codifying in
statute the NIH Office of Rare Diseases and authorizing regional
centers of excellence. Additional funding for Type 1 diabetes re-
search was provided by P.L. 107-360. The Public Health Security
and Bioterrorism Preparedness and Response Act of 2002 (P.L.
107-188) included several provisions of interest to NIH (related to
antimicrobial resistance, animal trial data, research on bioter-
rorism countermeasures, security of research facilities, regulation
of dangerous biological agents, and food safety) but did not create
any new authorities.

Sponsors and advocates for new authorizing legislation see it as
a legitimate way to ensure that NIH is responding to the public’s
health needs; critics warn that attempts to micromanage NIH’s re-
search portfolio may divert funding from the most promising sci-
entific opportunities. A new NIH Director, Dr. Elias Zerhouni,
came on board in May 2002 and is leading a reexamination of how
NIH as a whole is focusing its resources. A congressionally man-
dated study of the organizational structure of NIH has renewed
discussion of the relative roles of the NIH Director, the individual
institutes and centers, the Congress, and the public in setting
NIH’s research priorities.

Potential topics for continued debate in the 108th Congress in-
clude whether to place restrictions on some types of research that
hold promise for combating disease, but which raise contentious
ethical issues. These include stem cell research, the use of human
fetal tissue or human embryos in research, and attempts to pro-
hibit human cloning research. Aging-related diseases are among
those that research advocates assert could be benefited by contin-
ued investigation and discovery in these disputed areas.

3. ALZHEIMER’S DISEASE

Alzheimer’s disease (AD) is a progressive and, at present, irre-
versible brain disorder that occurs gradually and results in memory
loss, behavior and personality changes, and a decline in cognitive
abilities. AD patients eventually become dependent on others for
every aspect of their care. On average, patients with AD live for
8 10 years after they are diagnosed, though the disease can last for
up to 20 years. Scientists do not yet fully understand what causes
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AD, but it is clear that the disease develops as a result of a com-
plex cascade of events, influenced by genetic and environmental
factors, taking place over time in the brain. These events lead to
the breakdown of the connections between nerve cells in a process
that eventually interferes with normal brain function.

AD is the most common form of dementia among people age 65
and older. It represents a major public health problem in the
United States because of its enormous impact on individuals, fami-
lies, and the health care system. An estimated four million Ameri-
cans now suffer from AD. Epidemiologic studies indicate that the
prevalence of AD approximately doubles every 5 years beyond the
age of 65. Lifestyle improvements and advances in medical tech-
nology in the decades ahead will lead to a significant increase in
the number of people living to very old age and, therefore, the
number of people at risk for AD. Unless medical science can find
a way to prevent the disease, delay its onset, or halt its progress,
it is estimated that 14 million Americans will have Alzheimer’s dis-
ease by the year 2050.

Caring for a person with AD can be emotionally, physically, and
financially stressful. More than half of AD patients are cared for
at home, while the rest are in different kinds of care facilities. Ac-
cording to the National Caregiver Survey, dementia caregivers
spend significantly more time on caregiving tasks than do people
caring for those with other types of illnesses and experience greater
employment complications, mental and physical health problems,
and caregiver strain than do those engaged in other types of
caregiving activities. A recent study estimated that the annual cost
of caring for an AD patient in 1996 was between $18,400 and
$36,100, depending on how advanced the disease was and whether
or not the person was at home. Nursing home care for dementia
patients can be as much as $64,000 annually, according to the Alz-
heimer’s Association. Overall, AD is thought to cost the Nation an
estimated $100 billion a year in medical expenses, round-the-clock
care, and lost productivity.

Major developments in genetic, molecular, and epidemiologic re-
search over the past 15 years, almost all of it funded by NIH, have
rapidly expanded our understanding of AD. NIH estimates FY2003
AD research spending at $640 million, which is twice what was
spent on AD research in FY1997. The National Institute on Aging
(NIA) accounts for three-quarters of NIH’s Alzheimer’s research
funding and coordinates AD-related activities throughout NIH.
Other institutes at NIH that conduct AD research include the Na-
tional Institute of Neurological Disorders and Stroke (NINDS), the
National Institute of Mental Health (NIMH), and the National In-
stitute of Nursing Research (NINR).

AD is characterized by two abnormal structures in the brain:
amyloid plaques and neurofibrillary tangles. The plaques consist of
deposits of beta-amyloid—a protein fragment snipped from a larger
cell-surface protein called amyloid precursor protein (APP)—inter-
mingled with the remnants of glial cells, which support and nour-
ish nerve cells. Plaques are found in the spaces between the brain’s
nerve cells. Although researchers do not yet know whether the
plaques themselves cause AD or are a by-product of the disease,
there is increasing evidence that beta-amyloid deposition may be a
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central process in the development of AD. Neurofibrillary tangles,
the second hallmark of AD, consist of abnormal collections of twist-
ed threads found inside nerve cells. The principal component of
these tangles is a protein called tau, which is an important compo-
nent of the nerve cell’s internal support structure. In AD tau is
changed chemically and this alteration causes it to tangle, which
leads to a breakdown in communication between nerve cells.

Researchers have identified four genes linked to AD. One of the
genes is associated with the typical late-onset form of the disease
that strikes the elderly. The other three genes are linked to the
rare (about 5 10 percent of cases) early onset disease that generally
affects people aged 30 60. Recent studies suggest that as many as
four additional and as yet unidentified genes may also be risk fac-
tors for late-onset AD. Identification of genes has led to other in-
sights into biochemical pathways that appear to be important in
the early preclinical stages of AD development. For example, one
of the early onset AD genes codes for the APP protein.

A number of transgenic mouse models of AD have been devel-
oped by inserting mutated human APP genes into mice. These mice
develop amyloid plaques, but not neurofibrillary tangles. In 2001,
scientists created a transgenic mouse strain that expresses one of
the human tau mutations and develops neurofibrillary tangles.
However, the tangles in these mice do not usually form in areas
of the brain that are vulnerable to AD. Researchers have since
crossbred the tau mutant mice with the APP mutant mice to
produce a new model, the TAPP mouse. The TAPP mice produce
both amyloid plaques and neurofibrillary tangles in AD-susceptible
regions of the brain, suggesting that APP or beta-amyloid protein
can influence the formation of neurofibrillary tangles. The TAPP
mice provide an opportunity to investigate the connection between
plaque and tangle formation. Investigators have also found that
treatment with an antibody that recognizes beta-amyloid protein
results in the clearance of plaques from the brain of APP mutant
mice. That raises the possibility that a vaccine might be able to
stimulate the immune system to produce antibodies for the treat-
ment and prevention of AD.

Another major focus of research has been the three enzymes—
alpha, beta, and gamma secretase—that are involved in clipping
beta-amyloid out of APP. Studies strongly suggest that gamma
secretase is the product of one of the other early onset AD genes.
The discovery of these enzymes, together with the availability of
animal models of AD, will be critical to the development and test-
ing of effective and safe amyloid-preventing drugs. Research on
tau, the protein that forms neurofibrillary tangles, is also yielding
important clues about the pathology of AD and creating new oppor-
tunities for developing drug treatments. Mutations in the tau gene
have been shown to cause other (non-AD) forms of late-onset de-
mentia.

In 1999, at the instruction of Congress, the NIH established the
AD Prevention Initiative to accelerate basic research and the move-
ment of research findings into clinical practice. The core goals of
the initiative are to invigorate discovery and testing of new treat-
ments, identify risk and protective factors, enhance methods of
early detection and diagnosis, and advance basic science to under-
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stand AD. The initiative also seeks to improve patient care strate-
gies and to alleviate caregiver burden.

The ability to determine the effectiveness of early treatments or
interventions, such as those being tested in the AD Prevention Ini-
tiative, depends crucially on being able to identify patients in the
initial stages of AD. Recent advances in imaging and patient as-
sessment have focused on identifying patients with mild cognitive
impairment (MCI), a condition characterized by significant memory
deficit without dementia. In certain studies, about 40 percent of
persons diagnosed with MCI develop AD within 3 years. The NIA
is supporting numerous dementia-related clinical trials. They in-
clude investigations of experimental drugs, prevention strategies,
brain imaging, behavioral interventions, and genetic and lifestyle
risk factors. Many of the agents being tested in these trials have
been suggested as possible interventions based on basic research
findings and long-term epidemiological studies. Agents currently
under study include aspirin, antioxidants such as vitamin E, estro-
gen, anti-inflammatory drugs, and ginkgo biloba.

‘While there is no effective way to treat or prevent Alzheimer’s
disease, the FDA has approved four drugs for the treatment of AD.
The first, tacrine (Cognex), has been replaced by three newer
drugs: donepezil (Aricept); rivastigmine (Exelon); and galantamine
(Reminyl). These drugs help boost the level of acetylcholine—the
chemical messenger involved in memory—which falls sharply as
AD progresses. They have been shown to produce modest improve-
ments in cognitive ability in some patients with mild to moderate
symptoms, though they do not alter the underlying course of the
disease. Several new drugs are currently under development, tar-
geting specific pathways in plaque and tangle formation, and dys-
function and death of brain cells.

To help facilitate AD research and clinical trials, the NIA funds
31 AD Centers (ADCs) at major medical research institutions
across the country. The centers provide clinical services to Alz-
heimer’s patients, conduct basic and clinical research, disseminate
professional and public information, and sponsor educational activi-
ties. Many of the ADCs have satellite clinics that target minority,
rural, and other under-served groups in order to increase the num-
ber and diversity of patients who participate in research protocols
and clinical drug trials associated with the parent center. The NIA
has also established the AD Cooperative Study, an organizational
structure that enables ADCs across the country to cooperate in de-
veloping and running clinical trials. Finally, the National Alz-
heimer’s Coordinating Center, created by the NIA in 1999, provides
for the analysis of combined data collected from all the ADCs as
well as other sources.

Recent epidemiological studies have focused attention on cardio-
vascular risk factors such as high blood pressure in middle age and
elevated cholesterol as possible risk factors for AD. Further animal
and human studies and clinical trials will be required to determine
if AD and cardiovascular disease share common risk factors. Socio-
economic and environmental variables in early life may affect brain
growth and development, perhaps influencing the development of
AD in later life. Exposure to environmental toxins or head traumas
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may also increase susceptibility to cognitive decline and
neurodegenerative disease later in life.

While research on the prevention and treatment of AD is pro-
gressing rapidly, there is also a critical need to develop more effec-
tive behavioral and therapeutic strategies to help maintain func-
tion, prevent illness, and limit disability among AD patients, and
to alleviate caregiver burden. Clinical trials are testing whether
drugs can reduce agitation and sleep disturbance, two of the major
behavioral problems in AD patients that increase caregiver burden.
A number of other studies are examining the factors that con-
tribute to stress and depression in family caregivers.

As part of the AD Prevention Initiative, NIA and NINR support
the Resources for Enhancing Alzheimer’s Caregiver Health
(REACH) program, a large, multi-site intervention study designed
to characterize and test promising interventions for enhancing fam-
ily caregiving. In the initial phase of the study, more than 1,200
culturally and ethnically diverse caregiver/patient pairs partici-
pated in trials involving nine different social and behavioral inter-
ventions and two types of control conditions (i.e., usual care or
minimal support). The interventions included psychological edu-
cation support groups, behavioral skills training, environmental
modifications, and computer-based information and communica-
tions systems. Investigators found that the interventions helped al-
leviate caregiver burden, and that active treatments to enhance
caregiver behavioral skills reduced depression. They also found
that specific subgroups of caregivers (e.g., women caregivers, His-
panic caregivers, and non-spouse caregivers) benefited in different
ways from the same interventions. The second phase of the study,
REACH II, has combined elements of diverse interventions tested
in the first phase into a single, multi-component intervention for
further evaluation.

In addition to the AD research programs supported by NIH, two
other Federal agencies support AD programs. The Administration
on Aging (AoA) administers the Alzheimer’s Disease Demonstration
Grants to States program, which provides funds to 33 states to de-
velop and replicate innovative models of service for Alzheimer’s
families in underserved areas, particularly minority and rural com-
munities. The program focuses on making existing services work
better through coordination, family caregiver support, and physi-
cian education. The grants have resulted in a number of best prac-
tices, and the emphasis of the program is now on developing mate-
rials, training, and mentoring to replicate the successful models in
new communities. Additionally, the Justice Department funds the
Safe Return Program, which works with local law enforcement
agencies throughout the country to assist in locating AD patients
who wander and become lost.

The Alzheimer’s Association [http:/www.alz.org] funds research
and provides information and assistance to AD patients and their
families through its nationwide network of approximately 200 local
chapters. The Association has organized its advocacy efforts around
four issues: increasing Federal AD research funding; developing a
national caregiver support program that builds on existing state
and community respite, adult day care, and caregiver support pro-
grams; reforming Medicare to cover prescription drugs and pay for
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the chronic health care needs of AD patients; and financing long
term care.

The Alzheimer’s Disease Education and Referral (ADEAR) Cen-
ter, a service of the NIA, provides information on diagnosis, treat-
ment issues, patient care, caregiver needs, long-term care, edu-
cation and training, research activities, and ongoing programs, as
well as referrals to resources at both national and state levels.
ADEAR, which may be accessed online at (http:/
www.alzheimers.org], produces and distributes a variety of edu-
cational materials such as brochures, fact sheets, and technical
publications.

4. ARTHRITIS AND MUSCULOSKELETAL DISEASES

The National Institute of Arthritis and Musculoskeletal and Skin
Diseases (NIAMS) conducts the primary Federal biomedical re-
search for arthritis and osteoporosis. Additional research on these
disorders is also carried out by the National Institute of Allergy
and Infectious Diseases, the National Institute of Dental and
Craniofacial Disorders, the National Institute of Diabetes and Di-
gestive and Kidney Diseases, the National Heart, Lung, and Blood
Institute, and the National Institute on Aging, among others.

Osteoporosis is a disease characterized by exaggerated loss of
bone mass and disruption in skeletal microarchitecture which leads
to a variety of bone fractures. It is a symptomless, bone-weakening °
disease, which usually goes undiscovered until a fracture occurs.
Osteoporosis is a major threat for an estimated 44 million Ameri-
cans, 10 million of whom already have osteoporosis. The other 34
million have low bone mass and are at increased risk for the dis-
ease. Osteoporotic and associated fractures were estimated to cost
the Nation $17 billion in 2001. Medical costs will increase signifi-
cantly as the population ages and incidence increases. Research
holds the promise of significantly reducing these costs if drugs can
be developed to prevent bone loss and the onset of osteoporosis, and
to restore bone mass to those already affected by the disease.

Research initiatives to address osteoporosis are underway in sev-
eral NIH institutes, and also involve other agencies through the
Federal Working Group on Bone Diseases, coordinated by NIAMS.
The NIH Women’s Health Initiative is currently studying
osteoporosis and fractures to determine the usefulness of calcium
and vitamin D supplements. Other research is investigating the
genes and molecules involved in the formation and resorption of
bone, the role of estrogen as a bone protector, and the use of com-
binations of drugs as therapy for osteoporosis. NIAMS funds spe-
cialized centers for research in osteoporosis, and was one of several
sponsors of a consensus development conference on osteoporosis to
develop recommendations for future diagnosis, prevention, and
treatment approaches. The NIH Osteoporosis and Related Bone
Diseases? National Resource Center is a joint Federal-nonprofit
sector effort to enhance information dissemination and education
on osteoporosis to the public.

In addition to research in osteoporosis, NIAMS is the primary re-
search institute for arthritis and related disorders. The term ar-
thritis, meaning an inflammation of the joints, is used to describe
the more than 100 rheumatic diseases. Many of these disorders af-
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fect not only the joints, but other connective tissues of the body as
well. Approximately 43 million Americans, one in every six per-
sons, has some form of rheumatic disease, making it one of the
most prevalent diseases in the United States and the leading cause
of disability among adults age 65 and older. That number is ex-
pected to climb to nearly 60 million, or 18 percent of the popu-
lation, by the year 2020, due largely to the aging of the U.S. popu-
lation. Besides the physical toll, arthritis costs the country nearly
$65 billion annually in medical costs and lost productivity. Al-
though no cure exists for the many forms of arthritis, progress has
been made through clinical and basic investigations. The two most
common forms of arthritis are osteoarthritis and rheumatoid ar-
thritis.

Osteoarthritis (OA) is a degenerative joint disease, affecting more
than 20 million Americans. OA causes cartilage to fray, and in ex-
treme cases, to disappear entirely, leaving a bone-to-bone joint.
Disability results most often from disease in the weight-bearing
joints, such as the knees, hips, and spine. Although age is the pri-
mary risk factor for OA, age has not been proven to be the cause
of this crippling disease. NIH scientists are focusing on studies that
seek to distinguish between benign age changes and those changes
that result directly from the disease. This distinction will better
allow researchers to determine the cause and possible cures for OA.

Other areas of research involve using animal models to study the
very early stages of OA, work on diagnostic tools to detect and
treat the disease earlier, genetic studies to elucidate the role of in-
heritance, and development of comprehensive treatment strategies.
NIAMS is collaborating with NCCAM to study the efficacy of the
dietary supplements glucosamine and chondroitin sulfate for the
treatment of OA of the knee. A new public-private partnership con-
sisting of NIAMS, NIA, several other NIH institutes and centers,
and four pharmaceutical companies has launched the Osteo-
arthritis Initiative. The 7-year project will work with patients at
risk for knee arthritis to search for biomarkers and surrogate
endpoints for osteoarthritis clinical trials.

Rheumatoid arthritis (RA), one of the autoimmune diseases, is a
chronic inflammatory disease affecting more than 2.1 million Amer-
icans, over two-thirds of whom are women. RA causes joints to be-
come swollen and painful, and eventually deformed. The cause is
not known, but is the result of the interaction of many factors, such
as a genetic predisposition triggered by something in the internal

_or external environment of the individual.

There are no known cures for RA, but research has discovered
a number of therapies to help alleviate the painful symptoms. Cur-
rent treatment approaches involve both lifestyle modifications, such
as rest, exercise, stress reduction, and diet, as well as medications
and sometimes surgery. To further their understanding of RA, re-
searchers are studying basic abnormalities in the immune system
of patients, genetic factors, the relationships among the hormonal,
nervous, and immune systems, and the possible triggering role of
infectious agents. A research registry on RA in the African-Amer-
ican population is being funded, and the NIAMS intramural pro-
gram is investigating the effects of a plant root extract on the pain
and inflammation of RA.



185

In March 2002, President George W. Bush proclaimed the Bone
and Joint Decade, from 2002 to 2011. NIH institutes are collabo-
rating with other entities to promote awareness, prevention, and
research on musculoskeletal disorders.

5. GERIATRIC TRAINING AND EDUCATION

The Health Professions Education Partnerships Act of 1998
amended the Public Health Service Act (PHSA) to consolidate and
reauthorize health professions and minority and disadvantaged
health education programs. Section 753 of the PHSA authorizes the
Secretary of the Department of Health and Human Services
(DHHS) to award grants or contracts for: (1) Geriatric Education
Centers (GECs); (2) Geriatric Training Regarding Physicians and
Dentists, and Behavioral and Mental Health Professionals; and (3)
Geriatric Faculty Fellowships under the Geriatric Academic Career
Awards (GACA) Program. The programs are administered by the
Bureau of Health Professions at the Health Resources and Services
Administration (HRSA) of DHHS.

A GEC is a program that: (1) improves the training of health pro-
fessionals in geriatrics, including geriatric residencies,
traineeships, or fellowships; (2) develops and disseminates cur-
ricula relating to treatment of health problems of elderly individ-
uals; (3) supports the training and retraining of faculty to provide
instruction in geriatrics; (4) supports continuing education of
health professionals who provide geriatric care; and (5) provides
students with clinical training in geriatrics in nursing homes,
chronic and acute disease hospitals, ambulatory care centers, and
senior centers.

Under the program for geriatric training for physicians and den-
tists, the Secretary may make grants to, and enter into contracts
with, schools of medicine, schools of osteopathic medicine, teaching
hospitals, and graduate medical education programs, for the pur-
pose of providing support (including residencies, traineeships, and
fellowships) for geriatric training projects to train physicians, den-
tists and behavioral and mental health professionals who plan to
teach geriatric medicine, geriatric behavioral or mental health, or
geriatric dentistry.

The GACA program provides geriatric faculty fellowship awards
to eligible individuals to promote the career development of such
individuals to serve on school faculties as academic geriatricians.

HRSA reported in its Justification of Estimates for Appropria-
tions Committees for FY2002 that the goal of the three geriatric
programs was to increase access to health care for America’s elder-
ly by competently training health professionals in geriatrics who
may come from a variety of disciplines. To date the GECs have
trained over 385,000 practitioners in 27 health-related disciplines
and developed over 1,000 curricular materials on topics such as ad-
verse drug reactions, Alzheimer’s disease, depression, elder abuse,
ethnogeriatrics, and teleconferencing.

Concerned alliances for the elderly have estimated the number of
geriatricians needed by the year 2030 to be 36,000. There are 9,000
physicians currently trained in geriatrics and this is a declining
number due to physician retirements. Currently, the GECs produce
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around 100 new fellowship-trained geriatricians each year, which
is not enough to replace those that die or retire.

Approximately 230 fellows have completed the Geriatric Faculty
Fellowship Program, of which 90 percent hold faculty positions and
84 percent work with underserved populations.

Appropriations for FY2003 totaled $27.8 million for geriatric
training programs.

6. SOCIAL SCIENCE RESEARCH AND THE BURDENS OF CAREGIVING

Most long-term care is provided by families at a tremendous
emotional, physical, and financial cost. The NIA conducts extended
research in the area of family caregiving and strategies for reduc-
ing the burdens of care. The research is beginning to describe the
unique caregiving experiences by family members in different cir-
cumstances; for example, many single older spouses are providing
round-the-clock care at the risk of their own health. Also, adult
children are often trying to balance the care of their aged parents,
as well as the care for their own children. Research has found that
a greater level of depression in the patient leads to greater depres-
sion in the family caregiver, indicating that the needs of caregivers
must be addressed early in the course of illness.

Families must often deal with a confusing and changing array of
formal health and supportive services. For example, older people
are currently being discharged from acute care settings with severe
conditions that demand specialized home care. Respirators, feeding
tubes, and catheters, which were once the purview of skilled profes-
sionals, are now commonplace in the home. Research has shown
that caregiver stress can be decreased by providing skills training
in assessing and monitoring patients’ problems, managing symp-
toms, and taking care of the caregiver’s own health.

The employed caregiver is becoming an increasingly common
long-term care issue. This issue came to the forefront several years
ago during .legislative action on the “Family and Medical Leave
Act.” While many thought of this only as a child care issue, elderly
parents are also in need of care. Adult sons and daughters report
having to leave their jobs or take extended leave due to a need to
care for a frail parent.

While the majority of families do not fall into this situation, it
will be a growing problem. Additional research is needed on ways
to balance work obligations and family responsibilities. A number
of employers have begun to design innovative programs to decrease
employee caregiver problems. Some of these include the use of flex-
time, referral to available services, adult day care centers, support
groups, and family leave programs.

While clinical research is being conducted to reduce the need for
long-term care, a great need exists to understand the social impli-
cations that the increasing population of older Americans is having
on society as a whole.

D. CONCLUSION

Within the past 50 years, there has been an outstanding im-
provement in various measures of the health and well-being of the
American people. Some once-deadly diseases have been controlled
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or eradicated, and the mortality rates for victims of heart disease,
stroke, and some cancers have improved dramatically. Much credit
for this success belongs to the Federal Government’s longstanding
commitment to the support of biomedical research.

The demand for long-term care will continue to grow as the pop-
ulation ages. Alzheimer’s disease, for example, is projected to more
than triple by the year 2050 if biomedical researchers do not de-
velop ways to prevent or treat it. For the first time, however, an-
nual Federal spending for Alzheimer’s disease research has sur-
passed the $600 million mark. The increased support for this de-
bilitating disease indicates a recognition by Congress of the ex-
treme costs associated with Alzheimer’s disease. It is essential that
appropriation levels for aging research remain consistent so that
promising research may continue. Such research could lead to
treatments and possible prevention of Alzheimer’s disease, other
related dementias, and many other costly diseases such as cancer
and diabetes.

Various studies have highlighted the fact that although research
may appear to focus on older Americans, benefits of the research
are reaped by the population as a whole. Much research, for exam-
ple, is being conducted on the burdens of caregiving on informal
caregivers. Research into the social sciences needs to be expanded
as more and more families are faced with caring for a dependent
parent or relative.

Finally, research must continue to recognize the needs of special
populations. Too often, conclusions are based on research that does
not appropriately represent minorities and/or women. Expanding
the number of grants to examine special populations is essential in
order to gain a more complete understanding of such chronic condi-
tions as Alzheimer’s disease, osteoporosis, and Parkinson’s disease.



CHAPTER 12

HOUSING PROGRAMS

OVERVIEW

On October 22, 1999, Congress created the Commission on Af-
fordable Housing and Health Facility Needs for Seniors in the 21st
Century (Seniors Housing Commission) (P.L. 106—74). The Seniors
Housing Commission was directed to study the housing and health
facility needs of seniors today and over the next generation and to
report back to Congress with its findings and recommendations by
June 30, 2002.

The Seniors Housing Commission authorized a number of studies
and reports that paint a picture of the current and future housing
and health facility needs of seniors. They found that 70 percent of
seniors live in owner-occupied housing (over 17 million units).
About 10 percent live in unsubsidized rental housing ( over 3 mil-
lion units). Another 4 percent live in rental housing that is sub-
sidized by the Federal Government (over 1 million units). About 7
percent live in housing with a non-elderly head of household (over
2 million units) and just under 9 percent live in supportive seniors
housing units, such as congregate care, assisted living or skilled
nursing facilities Just over 2.5 million units).

The Commission also reported on the incomes of seniors. They
found that almost 40 percent of seniors have incomes less than 40
percent of the area median income in their local statistical area,
which, by the Department of Housing and Urban Development’s
(HUD) standards, would qualify them as very low income. Ten per-
cent of seniors earn less than the Federal poverty level. The low
incomes of some seniors can lead them to face serious housing
problems, defined as inadequate housing or housing that costs
more than half of a household’s income. The Seniors Housing Com-
mission found that over 3 million senior households faced serious
housing problems and only one unit of subsidized housing is avail-
able for every six of these senior households.

Given these statistics, the Seniors Housing Commission con-
cluded the following about the future housing needs of seniors:

¢ One-third of senior households are expected to have unmet
housing needs in the future;

o Almost one-fifth of seniors will likely have service needs,
and current programs are not well structured to meet those
needs;

¢ Current production of affordable housing does not meet de-
mand,;

(189)
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¢ Subsidized rental units are being lost due to expiring Sec-
tion 8 project-based rental assistance contracts and mortgage
prepayments; and

e Federal housing and health policies are not synchronized,
often leading to premature institutionalization as a more cost-
ly, yet practical option.

Based on their conclusions, the majority of the Seniors Housing
Commission made the following five broad recommendations to
Congress

¢ Preserve the existing assisted housing stock;

¢ Expand successful housing production, rental assistance
program, home and community based services and supportive
housing models;

¢ Link shelter and services to promote and encourage aging
in place;

¢ Reform existing Federal financing programs to maximize
flexibility and increase housing production and health service
coverage; and _

e Create and explore new housing and service programs,
models and demonstrations.

The majority report of the Seniors Housing Commission stopped
short of recommending specific unit production goals to Congress,
which is why a minority of the Commission members chose to re-
lease their own recommendations that included specific unit pro-
duction goals.

While the non-partisan Commission on Affordable Housing and
Health Facility Needs for Seniors in the 21st Century laid out a set
of next steps for Congress, thus far, little legislation has been intro-
duced in the 108th Congress to address their recommendations.
The following sections explore current programs and policies de-
signed to meet the housing needs of seniors.

A. RENTAL ASSISTANCE PROGRAMS

1. INTRODUCTION

Beginning in the 1930’s with the Low-Rent Public Housing Pro-
gram, the Federal role in housing for low- and moderate-income
households has expanded significantly. In 1949, Congress adopted
a national housing policy calling for a decent home and suitable liv-
ing environment for every American family.

The Harvard Joint Center for Housing Studies in its 2003 State
of the Nation’s Housing study, reported that 30 percent of all
households, both owners and renters, have “affordability problems,”
meaning they pay more than 30 percent of their income toward
housing. Data indicate that the 4.8 million assisted units available
at the end of fiscal year 2002 were only enough to house approxi-
mately 25 percent of those eligible for assistance. However, a large
percentage of newly constructed subsidized housing over the past
10 years has been for low-income elderly households. The relative
lack of management problems and local opposition to elderly units
make elderly projects relatively popular. Yet, even with this pref-
erence for the construction of units for the low-income elderly, in
many communities there is a long waiting list for admission to
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projects serving the elderly. Such lists are expected to grow as the
demand for low-income elderly rental housing continues to increase
in many parts of the Nation.

2. HOUSING AND SUPPORTIVE SERVICES

Congress has a long history of passing laws to assist in providing
adequate housing for the elderly, but only in recent years has it
moved to provide support for services. This is done through pro-
grams which permit the providers of housing to supply services
needed to enable the elderly to live with dignity and independence.
The following programs provide housing and supportive services for
the elderly.

(A) SECTION 202 SUPPORTIVE HOUSING FOR THE ELDERLY

Originally created in 1949, the Section 202 Supportive Housing
for the Elderly program has been the Federal Government’s pri-
mary financing vehicle for constructing subsidized rental housing
for elderly persons. Since its revision in 1974 the Section 202 pro-
gram has provided capital grants to non-profit sponsors to develop
supportive housing for low-income seniors. These grants are paired
with project-based rental assistance, which allows low-income sen-
iors to pay income-based rents to live in Section 202-units.

Since 1990, the capital advance has been provided in the form of
a no-interest loan which is to be repaid only if the housing is no
longer available for occupancy by very-low income elderly persons.
The capital advances can be used to aid nonprofit organizations
and cooperatives in financing the construction, reconstruction, or
rehabilitation of a structure, or the acquisition of a building to be
used for supportive housing.

Project-based rental assistance is provided through 20-year con-
tracts between HUD and the project owners, and will pay operating
costs not covered by tenant’s rents. To be eligible, tenants must be
62 years of age or older and have income equal to or below 50 per-
cent of their area median income. Tenants’ portion of the rent pay-
ment is 30 percent of their adjusted income.

Since 1992, organizations providing housing under the Section
202 program must also provide supportive services tailored to the
needs of its project’s residents. These services include meals, house-
keeping, transportation, personal care, health services, and other
services as needed. HUD is to ensure that the owners of projects
can access, coordinate and finance a supportive services program
for the long term with costs being borne by the projects and project
rental assistance.

The FY2000 HUD appropriations bill (P.L. 106-74) authorized
the Assisted Living Conversion Program (ALCP). The ALCP pro-
vides grants to non-profit providers of Section 202 facilities to cover
the physical conversion of common spaces and residential units in
current 202 projects to assisted living facilities. The funds cannot
be used to pay for or to deliver services.

Although the Seniors Housing Commission recommended several
changes to the Section 202 program, no legislation impacting the
program was enacted during the 107th Congress. The Section 202
program was funded at $783 million in FY2002, enough to fund ap-
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proximately 6,800 new units, and $776 million in FY2003, enough
to fund approximately 6,600 new units.

(B) CONGREGATE HOUSING SERVICES

Congregate housing provides not only shelter, but supportive
services for residents of housing projects designated for occupancy
by the elderly. While there is no way of precisely estimating the
number of elderly persons who need or would prefer to live in con-
gregate facilities, groups such as the Gerontological Society of
America and the AARP have estimated that a large number of peo-
ple over age 65 and now living in institutions or nursing homes
would choose to relocate to congregate housing if possible.

The Congregate Housing Services Program was first authorized
as a demonstration program in 1978, and later made permanent
under the National Affordable Housing Act of 1990. The program
provides a residential environment which includes certain services
that aid impaired, but not ill, elderly and disabled tenants in main-
taining a semi-independent lifestyle. This type of housing for the
elderly and disabled includes a provision for a central dining room
where at least one meal a day is served, and often provides other
services such as housekeeping, limited health care, personal hy-
giene, and transportation assistance.

Under the Congregate Housing Services Program, HUD and the
Farmer’s Home Administration (FmHA) enter into 5-year renew-
able contracts with agencies to provide the services needed by el-
derly residents of public housing, HUD-assisted housing and
FmHA rural rental housing. Costs for the provision of the services
are covered by a combination of payments from the contract recipi-
ents, the Federal Government, and the tenants of the project. Con-
tract recipients are required to cover 50 percent of the cost of the
program, Federal funds cover 40 percent, and tenants are charged
service fees to pay the remaining 10 percent. If an elderly tenant’s
income is insufficient to warrant payment for services, part or all
of this payment can be waived, and this portion of the payment
would be divided evenly between the contract recipient and the
Federal Government.

In an attempt to promote independence among the housing resi-
dents, each housing project receiving assistance under the con-
gregate housing services program must, to the maximum extent
possible, employ older adults who are residents to provide the serv-
ices, and must pay them a suitable wage comparable to the wage
rates of other persons employed in similar public occupations.

HUD has neither solicited nor funded applications for new grants
under CHSP since 1995. Congress, however, has provided funds to
extend expiring grants on an annual basis. Today there are ap-
proximately 240 projects that receive Federal assistance under the
Congregate Housing Services Program.

3. PuBLIc HousING

The public housing program was conceived during the Great De-
pression as a means of aiding the ailing construction industry and
providing decent, low-rent housing. There are currently approxi-
mately 1.2 million units of public housing. However, net new units
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of public housing are no longer constructed, so the number of units
is declining. Approximately 32 percent of public housing units are
occupied by elderly persons.

The public housing program is federally financed, but is operated
by State-chartered local public housing authorities (PHAs). By law,
a PHA can acquire or lease any property appropriate for low-in-
come housing. They are also authorized to issue notes and bonds
to finance the acquisition, construction, and improvement of
projects. When the program began, it was assumed that tenants’
rents would pay for the operating costs of the project such as man-
agement, maintenance, and utilities. Tenants pay 30 percent of
their adjusted income toward rent. Tenant rents have not kept
pace with increased operating expenses, so PHAs receive a Federal
subsidy to help defray operating and modernization costs. Since
passage of the FY1999 VA-HUD Appropriations Act, PHAs have
the option of setting a minimum rent of $50 if they believe it is
necessary for the maintenance of their projects, with exception
made for families where this rent level would present a hardship.

A critical problem of public housing is the lack of services for el-
derly tenants who have “aged in place” and need supportive serv-
ices to continue to live independently. Congregate services have
been used in some projects in recent years, but only about 40 per-
cent of the developments report having any onsite services staff to
oversee service delivery. Thus, even if a high proportion of develop-
ments would have some services available, there is evidence that
these services may often reach few residents, leaving a large unmet
need. The Seniors Housing Commission Minority Report included
a recommendation that public housing be eligible for conversion to
assisted living, as in the case of Section 202 properties and project-
based Section 8 properties. No legislation authorizing such a con-
version has been introduced.

Under the National Affordable Housing Act of 1990, Congress
permitted PHAs to use their operating subsidies to hire service co-
ordinators to serve residents of public housing. The law also al-
lowed PHASs to claim up to 15 percent of the cost of providing serv-
ices to the frail elderly in public housing as an eligible operating
subsidy expense. Although services and service coordinators are an
eligible cost for using the operating subsidy, they are not required
and therefore, not available in all public housing projects.

Another problem that surfaced in public housing in recent years
was the mixing of the elderly and the disabled in designated public
housing buildings. In the original housing legislation, the elderly
and disabled were both included under the definition of elderly
used to designate public housing for the elderly. The definition of
“disabled” was broadened to include any individuals who formerly
abused drugs and alcohol. Furthermore, the disabled population
with mental illness who needed housing grew as institutions were
closed. Often, elderly households in these mixed population settings
expressed fear of their neighbors and cultural clashes emerged be-
tween the two populations. The Housing and Community Develop-
ment Act of 1992 addressed the. problem of mixed populations in
public housing projects by providing separate definitions of elderly
and disabled persons. It also permitted public housing authorities
to designate housing for separate or mixed populations within cer-
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tain limitations, to ensure that no resident of public housing is dis-
criminated against or taken advantage of in any way.

This action was reinforced in 1996 with the signing into law of
P.L. 104-120, the Housing Opportunity Program Extension Act of
1996. This act contained two provisions of particular interest to
persons in public and assisted housing. Section 10 of the law per-
mitted PHAs to rent portions of the projects designated for elderly
tenants to near elderly persons (age 55 and over) if there were not
enough elderly persons to fill the units. The law also goes into de-
tail on the responsibilities of PHAs in offering relocation assistance
to any disabled tenants who choose to move out of units not des-
ignated for the elderly. Persons already occupying public housing
units cannot be evicted in order to achieve this separation of popu-
lations. However, tenants can request a change to buildings des-
ignated for occupancy for just elderly or disabled persons. Man-
agers of projects may also offer incentives to tenants to move to
designated buildings, but they must ensure that tenants’ decisions
to move are strictly voluntary. Section 9 of the Housing Oppor-
tunity Program Extension Act of 1996 was concerned with the safe-
ty and security of tenants in public and assisted housing. This pro-
vision of the law makes it much easier for managers of such apart-
ments to do background checks on tenants to see if they have a
criminal background. It also makes it easier for managers to evict
tenants who engage in illegal drug use or abuse alcohol.

Over the past several decades, the condition of public housing
projects has declined noticeably in some areas of the country, par-
ticularly in the inner cities. There are varied reasons for the de-
cline of public housing, including a concentration of the poorest ten-
ants in a few projects, an increase in crime and drugs in develop-
ments, and a lack of funds to maintain the projects at a suitable
level. Some analysts believe that public housing has outlived its
usefulness and, instead, current public housing tenants should be
provided with rental assistance vouchers that they can use to find
their own housing in the private market. Other analysts disagree
with this point of view and say that some tenants, the elderly in
particular, would have a hard time finding their own housing if
they were handed a voucher and told to find their own apartments.
These analysts believe that doing away with public housing is not
the answer, but that more of an income mix is needed among ten-
ants, and funds should be directed with some type of “reward” sys-
tem that offers incentives to PHAs to improve public housing. The
HOPE VI program, created in 1992, seeks to improve the condition
of public housing. It provides competitive grants to local PHAs that
can be used, in conjunction with other public and private financing,
to redevelop distressed public housing.

Title V of the FY1999 VA-HUD Authorization Act (P.L. 105-276)
made many changes to the public housing program designed to pro-
mote work among residents. These provisions did not impact the el-
derly, who were exempted from the mandatory work or community
service requirements. No major public housing legislation was en-
acted in the 107th Congress. Public housing was funded at a com-
bined total (including the Operating Fund, Capital Fund and
HOPE VI) of $6.92 million in FY2002 and $6.85 million in FY2003.
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4. SECTION 8 RENTAL ASSISTANCE

Families who live in public housing have few choices as to what
neighborhood they can live in and what type of unit they can rent
. Also, public housing tends to be in neighborhoods with high rates
of poverty and their typical design high density, multifamily high-
rises serves to further concentrate poverty. Studies have shown
that high-poverty neighborhoods are characterized by high crime
rates, stress and negative health outcomes. To provide consumers
with more choice and to integrate the private market into the low-
income housing business, the Section 8 rental assistance program
was created in 1974.

Section 8 was designed to provide subsidized housing to families
with incomes too low to obtain decent housing in the private mar-
ket. Under the original program, subsidies were paid to landlords
on behalf of eligible tenants to not only assist tenants in paying
rents, but also for promoting new construction and substantial re-
habilitation. The buildings were usually secured by FHA mortgage
insurance. By the early 1980’s, the program’s costs were escalating
and, as a result, authority to enter into contracts for new construc-
tion and rehabilitation was eliminated in the early 1980’s. While
eliminating new construction, and limiting substantial rehabilita-
tion to only projects designated for occupancy by the homeless; the
Housing Act of 1983 continued the use of rental assistance certifi-
cates in previously constructed units, and introduced the Section. 8
tenant-based voucher program. Although no new Section 8 con-
struction contracts are being entered into, the rental assistance
contracts on a number of the original buildings funded with Section
8 new construction and substantial rehabilitation funds are coming
up for renewal. Unless the rental contract on these buildings is
somehow maintained, it is feared that the buildings will either be-
come market-rate and therefore unaffordable, or go into default,
which will have costs for the FHA program. (See “Preservation of
Affordable Rental Housing” below.) There are approximately 1.6
million units under Section 8 contract; approximately 60 percent
are occupied by elderly households.

5. PROJECT-BASED AND TENANT-BASED VOUCHERS

The voucher program was created in 1983 and became the sole
Section 8 program for new contracts in 1998. Vouchers are portable
subsidies that low-income families can use to lower their rents in
private market units. There are two types of vouchers: project-
based vouchers and tenant-based vouchers. Under project-based
vouchers, rents and the rent-to-income ratio is capped and the sub-
sidy depends on the rent. A family who rents a project-based
voucher unit pays 30 percent of their income as rent, and HUD
pays the rest based on a fair market rent formula. Units are rented
from private developers who have vouchers attached to up to 25
percent of the units in their building. Under the tenant-based
voucher program, there are no caps and the subsidy is fixed. Fami-
lies pay the difference between the rent in a unit they choose and
a maximum subsidy as determined by their local PHA. Families
generally pay no less than 30 percent of their incomes and no more
than 40 percent. The family is free to find an apartment and nego-
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tiate a rent with a landlord. Since the voucher is tied to the family,
if the family moves, the voucher moves with them. PHAs can
choose to designate up to 20 percent of their tenant-based vouchers
to be used as project-based vouchers. Also, families who live in
units with project-based vouchers can choose to convert to a tenant-
based voucher and move after 1 year if a tenant-based voucher is
available.

Advocates of tenant-based vouchers argue that this system
avoids segregation and warehousing of the poor in housing projects,
and allows them to live where they choose. Critics of tenant-based
vouchers are concerned that they can present problems for some el-
derly renters who need certain amenities such as grabrails and ac-
commodations for wheelchairs that are not found in all apartments.
They also doubt that many elderly would be in a position to look
for housing in safe, sanitary conditions and negotiate rents with
landlords, as is necessary in the tenant-based program. Advocates
for the elderly often argue that project-based vouchers are the best
option for elderly tenants because the vouchers can be tied to ac-
cessible units.

Since 2000, some households with vouchers have been permitted
to use their vouchers for purchasing a home. The voucher can ei-
ther be used to supplement monthly mortgage payments, or, the
value of 1-year’s worth of voucher payments can be used by the
household toward a downpayment on a home. The use of vouchers
for homeownership is growing, but it is not considered an option
for all households with vouchers because in order to use a voucher
for homeownership, a family must have a higher income than the
average voucher recipient.

Congress has grappled over the past several years with the esca-
lating costs of the voucher program at the same time that many
vouchers have gone unused. In the FY2003 HUD budget (P.L. 108—
7), Congress included provisions designed to increase utilization
and hold costs down. Despite demands from low-income housing
advocates who argue that only one in four eligible families receives
a housing subsidy, Congress did not create any new vouchers in
FY2003.

In FY2002, Congress appropriated $15.6 billion for Section 8
rental assistance and vouchers. In FY2003, Congress appropriated
$17.2 billion for Section 8. In FY2002, Congress created approxi-
mately 34,000 new vouchers; in FY2003, Congress created no new
vouchers. The voucher program currently serves approximately 1.5
million households, of which about 17 percent are elderly.

6. RURAL HOUSING SERVICES

The Housing Act of 1949 (P.L. 81-171) was signed into law on
October 25, 1949, Title V of the Act authorized the Department of
Agriculture (USDA) to make loans to farmers to enable them to
construct, improve, repair, or replace dwellings and other farm
buildings to provide decent, safe, and sanitary living conditions for
themselves, their tenants, lessees, sharecroppers, and laborers. The
Department was authorized to make grants or combinations of
loans and grants to farmers who could not qualify to repay the full
amount of a loan, but who needed the funds to make the dwellings
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sanitary or to remove health hazards to the occupants or the com-
munity.

Over time the Act has been amended to enable the Department
to make housing and grants to rural residents in general. The
housing programs are generally referred to by the section number
under which they are authorized in the Housing Act of 1949, as
amended. The programs are administered by the Rural Housing
Service. As noted below, only two of the programs (Section 504
grants and Section 515 loan) have been targeted to the elderly.

Under the Section 502 program, USDA is authorized to make di-
rect loans to very low- to moderate-income rural residents for the
purchase or repair of new or existing single-family homes. The
loans have a 33-year term and interest rates may be subsidized to
as low as 1 percent. Borrowers must have the means to repay the
loans but be unable to secure reasonable credit terms elsewhere.

In a given fiscal year, at least 40 percent of the units financed
under this section must be made available only to very low-income
families or individuals. The loan term may be extended to 38 years
for borrowers with incomes below 60 percent of the area median.

Borrowers with income of up to 115 percent of the area median
may obtain guaranteed loans from private lenders. Guaranteed
loans may have up to 30-year terms. Priority is given to first-time
homebuyers, and the Department of Agriculture may require that
borrowers complete a homeownership counseling program.

In recent years, Congress and the Administration have been in-
creasing the funding for the guaranteed loans and decreasing fund-
ing for the direct loans.

Under the Section 504 loan program, USDA is authorized to
make loans to rural homeowners with incomes of 50 percent or less
of the area median. The loans are to be used to repair or improve
the homes, to make them safe and sanitary, or to remove health
hazards. The loans may not exceed $20,000. Section 504 grants
may be available to homeowners who are age 62 or more. To qual-
ify for the grants, the elderly homeowners must lack the ability to
repay the full cost of the repairs. Depending on the cost of the re-
pairs and the income of the elderly homeowner, the owner may be
eligible for a grant for the full cost of the repairs or for some com-
bination of a loan and a grant which covers the repair costs. A
grant may not exceed $7,500. The combination loan and grant may
total no more than $27,500.

Section 509 authorizes payments to Section 502 borrowers who
need structural repairs on newly constructed dwellings.

Under the Section 514 program, USDA is authorized to make di-
rect loans for the construction of housing and related facilities for
farm workers. The loans are repayable in 33 years and bear an in-
terest rate of 1 percent. Applicants must be unable to obtain fi-
nancing from other sources that would enable the housing to be af-
fordable by the target population.

Individual farm owners, associations of farmers, local broad-
based nonprofit organizations, federally recognized Indian Tribes,
and agencies or political subdivisions of local or State governments
may be eligible for loans from the Department of Agriculture to
provide housing and related facilities for domestic farm labor. Ap-
plicants, who own farms or who represent farm owners, must show
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that the farming operations have a demonstrated need for farm
labor housing and applicants must agree to own and operate the
property on a nonprofit basis. Except for State and local public
agencies or political subdivisions, the applicants must be unable to
provide the housing from their own resources and unable to obtain
the credit from other sources on terms and conditions that they
could reasonably be expected to fulfill. The applicants must be un-
able to obtain credit on terms that would enable them to provide
housing to farm workers at rental rates that would be affordable
to the workers. The Department of Agriculture State Director may
make exceptions to the “credit elsewhere” test when (1) there is a
need in the area for housing for migrant farm workers and the ap-
plicant will provide such housing and (2) there is no State or local
body or no nonprofit organization that, within a reasonable period
of time, is willing and able to provide the housing.

Applicants must have sufficient initial operating capital to pay
the initial operating expenses. It must be demonstrated that, after
the loan is made, income will be sufficient to pay operating ex-
penses, make capital improvements, make payments on the loan,
and accumulate reserves.

Under the Section 515 program, USDA is authorized to make di-
rect loans for the construction of rural rental and cooperative hous-
ing. When the program was created in 1962, only the elderly were
eligible for occupancy in Section 515 housing. Amendments in 1966
removed the age restrictions and made low- and moderate-income
families eligible for tenancy in Section 515 rental housing. Amend-
ments in 1977 authorized Section 515 loans to be used for con-
gregate housing for the elderly and handicapped.

Loans under section 515 are made to individuals, corporations,
associations, trusts, partnerships, or public agencies. The loans are
made at a 1 percent interest rate and are repayable in 50 years.
Except for public agencies, all borrowers must demonstrate that fi-
nancial assistance from other sources will not enable the borrower
to provide the housing at terms that are affordable to the target
population.

Under the Section 516 program, USDA is authorized to make
grants of up to 90 percent of the development cost to nonprofit or-
ganizations and public bodies seeking to construct housing and re-
lated facilities for farm laborers. The grants are used in tandem
with Section 514 loans.

Section 521 established the interest subsidy program under
which eligible low- and moderate-income purchasers of single-fam-
ily homes (under Section 515 or Section 514) may obtain loans with
interest rates subsidized to as low as 1 percent.

In 1974, Section 521 was amended to authorize USDA to make
rental assistance payments to owners of rental housing (Sections
515 or 514) to enable eligible tenants to pay no more than 25 per-
cent of their income in rent. Under current law, rent payments by
eligible families may equal the greater of (1) 30 percent of monthly
adjusted family income, (2) 10 percent of monthly income, or (3) for
welfare recipients, the portion of the family’s welfare payment that
is designated for housing costs. Monthly adjusted income is ad-
justed income divided by 12.
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The rental assistance payments, which are made directly to the
borrowers, make up the difference between the tenants’ payments
and the rent for the units approved by USDA. Borrowers must
agree to operate the property on a limited profit or nonprofit basis.
The term of the rental assistance agreement is 20 years for new
construction projects and 5 years for existing projects. Agreements
may be renewed for up to 5 years. An eligible borrower who does
not participate in the program may be petitioned to participate by
20 percent or more of the tenants eligible for rental assistance.

Section 523 authorizes technical assistance (TA) grants to States,
political subdivisions, and nonprofit corporations. The TA grants
are used to pay for all or part of the cost of developing, admin-
istering, and coordinating programs of technical and supervisory
assistance to families that are building their homes by the mutual
self-help method. Applicants may also receive site loans to develop
the land on which the homes are to be built.

Sites financed through Section 523 may only be sold to families
who are building homes by the mutual self-help method. The
homes are usually financed through the Section 502 program.

Section 524 authorizes site loans for the purchase and develop-
ment of land to be subdivided into building sites- and sold on a non-
profit basis to low- and moderate-income families or to organiza-
tions developing rental or cooperative housing.

Sites financed through Section 524 have no restrictions on the
methods by which the homes are financed or constructed. The in-
terest rate on Section 524 site loan is the Treasury cost of funds.

Under the Section 533 program, USDA is authorized to make
grants to nonprofit groups and State or local agencies for the reha-
bilitation of rural housing. Grant funds may be used for several
purposes: (1) rehabilitating single family housing in rural areas
which is owned by low- and very low-income families, (2) rehabili-
tating rural rental properties, and (3) rehabilitating rural coopera-
tive housing which is structured to enable the cooperatives to re-
main affordable to low- and very low-income occupants. The grants
were made for the first time in fiscal year 1986.

Applicants must have a staff or governing body with either (1)
the proven ability to perform responsibly in the field of low-income
rural housing development, repair, and rehabilitation; or (2) the
management or administrative experience which indicates the abil-
ity to operate a program providing financial assistance for housing
repair and rehabilitation.

The homes must be located in rural areas and be in need of hous-
ing preservation assistance. Assisted families must meet the in-
come restrictions (income of 80 percent or less of the median in-
come for the area) and must have occupied the property for at least
1 year prior to receiving assistance. Occupants of leased homes
may be eligible for assistance if (1) the unexpired portion of the
lease extends for 5 years or more, and (2) the lease permits the oc-
cupant to make modifications to the structure and precludes the
owner from increasing the rent because of the modifications.

Repairs to manufactured homes or mobile homes are authorized
if (1) the recipient owns the home and site and has occupied the
home on that site for at least 1 year, and (2) the home is on a per-
manent foundation or will be put on a permanent foundation with
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the funds to be received through the program. Up to 25 percent of
the funding to any particular dwelling may be used for improve-
ments that do not contribute to the health, safety, or well being of
the occupants; or materially contribute to the long term preserva-
tion of the unit. These improvements may include painting, pan-
eling, carpeting, air conditioning, landscaping, and improving clos-
ets or kitchen cabinets.

Section 5 of the Housing Opportunity Program Extension Act of
1996 (P.L. 104—-120) added Section 538 to the Housing Act of 1949.
Under this newly created Section 538 program, borrowers may ob-
tain loans from private lenders to finance multifamily housing and
USDA guarantees to pay for losses in case of borrower default.
Under prior law, Section 515 was the only USDA program under
which borrowers could obtain loans for multifamily housing. Under
the Section 515 program, however, eligible borrowers obtain direct
loans from USDA.

Section 538 guaranteed loans may be used for the development
costs of housing and related facilities that (1) consist of 5 or more
adequate dwelling units, (2) are available for occupancy only by
renters whose income at time of occupancy does not exceed 115 per-
cent of the median income of the area, (3) would remain available
to such persons for the period of the loan, and (4) are located in
a rural area.

The loans may have terms of up to 40 years, and the interest
rate will be fixed. Lenders pay to USDA a fee of 1 percent of the
loan amount. Nonprofit organizations and State or local govern-
ment agencies may be eligible for loans of 97 percent of the cost
of the housing development. Other types of borrowers may be eligi-
ble for 90 percent loans. On at least 20 percent of the loans, USDA
must provide the borrowers with interest credits to reduce the in-
terest rate to the applicable Federal rate. On all other Section 538
loans, the loans will be made at the market rate, but the rate may
not exceed the rate on 30-year Treasury bonds plus 3 percentage
points.

The Section 538 program is viewed as a means of funding rental
housing in rural areas and small towns at less cost than under the
Section 515 program. Since the Section 515 program is a direct
loan program, the government funds the whole loan. In addition,
the interest rates on Section 515 loans are subsidized to as low as
1 percent, so there is a high subsidy cost. Private lenders fund the
Section 538 loans and pay guarantee fees to USDA. The interest
rate is subsidized on only 20 percent of the Section 538 loans, and
only as low as the applicable Federal rate, so the subsidy cost is
not as deep as under the Section 515 program. Occupants of Sec-
tion 515 housing may receive rent subsidies from USDA. Occupants
of Section 538 housing may not receive USDA rent subsidies. All
of these differences make the Section 538 program less costly to the
government than the Section 515 program.

It has not been advocated that the Section 515 program be re-
placed by the Section 538 program. Private lenders may find it eco-
nomically feasible to fund some rural rental projects, which could
be funded under the Section 538 program. Some areas may need
rental housing, but the private market may not be able to fund it
on terms that would make the projects affordable to the target pop-
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ulation. Such projects would be candidates for the Section 515 pro-
gram.

The Section 538 program was a demonstration program whose
authority expired on September 30, 1998. The program has been
made permanent by Section 539C of the Quality Housing and Work
Responsibility Act of 1998 (P.L. 105-276). The Act also amends the
program to provide that the USDA may not deny a developer’s use
of the program on the basis of the developer using tax exempt fi-
nancing as part of its financing plan for a proposed project.

7. FEDERAL HOUSING ADMINISTRATION

The Federal Housing Administration (FHA) is an agency of the
Department of Housing and Urban Development(HUD) which ad-
ministers programs that insure mortgages on individual home pur-
chases and loans on multifamily rental buildings. The loans are
made by private lenders and FHA insures the lenders against loss
if the borrowers default. The FHA program is particularly impor-
tant to those who are building or rehabilitating apartment build-
ings. The elderly are often the occupants of such buildings.

Of particular importance to the elderly is the revision that Con-
gress made to Section 232 of the National Housing Act. This sec-
tion authorizes FHA to insure loans for Nursing Homes, Inter-
mediate Care Facilities, and Board and Care Homes. Section 511
of the Housing and Community Development Act of 1992 (P.L.
102-550) amended Section 232 to authorize FHA to insure loans
for assisted living facilities for the frail elderly.

The term “assisted living facility” means a public facility, propri-
etary facility, or facility of a private nonprofit corporation that:

(1) Is licensed and regulated by the State (or if there is no State
law providing for such licensing and regulation by the State, by the
municipality or other political subdivision in which the facility is
located);

(2) Makes available to residents supportive services to assist the
residents in carrying out activities of daily living such as bathing,
dressing, eating, getting in and out of bed or chairs, walking, going
outdoors, using the toilet, laundry, home management, preparing
meals, shopping for personal items, obtaining and taking medica-
tions, managing money, using the telephone, or performing light or
heavy housework, and which may make available to residents
home health care services, such as nursing and therapy; and

(3) Provides separate dwelling units for residents, each of which
may contain a full kitchen or bathroom, and includes common
rooms and other facilities appropriate for the provision of sup-
portive services to residents of the facility.

The term “frail elderly” is defined as an elderly person who is un-
able to perform at least three activities of daily living adopted by
HUD.

An assisted living facility may be free-standing, or part of a com-
plex that includes a nursing home, an intermediate care facility, a
board and care facility or any combination of the above. The law
also authorizes FHA to refinance existing assisted living facilities.
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8. Low INCOME HoOUSING TAX CREDIT

The Low Income Housing Tax Credit program (LIHTC), a 1986
provision in the Federal tax code, is the major engine for sub-
sidizing the production of privately owned rental housing affordable
to lower income households, including a significant number of el-
derly households. This $4.1 billion a year program (estimated tax
expenditure for FY2003) is administered at the state level by hous-
ing finance agencies (HFAs) that have a given amount of tax cred-
its to distribute each year based on their state’s population. HFAs
award the tax credits to developers on a competitive basis accord-
ing to the state’s housing and community development priorities.
Although estimates vary, at least 1.1 million new and rehabilitated
units have probably received support over the program’s 16-year
history. Public Law 106-554 (signed in December, 2000) increased
the housing tax credit program by 40 percent, and about 120,000
units are now being added each year. A survey in 2001 by the Na-
tional Council of State Housing Agencies found 16 percent of the
tax credit units were targeted for the elderly, with some states allo-
cating a majority of their credits for senior housing (for example,
Wisconsin, 68 percent; Idaho, 61 percent; Maine, 55 percent, and
New Mexico, 53 percent). The survey also found that other tax
credit units were targeted for assisted living facilities and for hous-
ing for disabled people.

The amount of tax credits awarded to developers is based on the
amount they agree to spend to build or rehabilitate the rental
units. Most developers sell their tax credits to investors who use
them to reduce their Federal income taxes over a 10-year period.
In return for the tax credits, investors must keep the units rented
to households whose incomes are no more than 60 percent of the
median income in the local area. Although the rents that may be
charged are limited by a formula, tenants with particularly low in-
comes often pay more than the 30 percent of income maximum
used by HUD as a general standard for “affordable housing”. In
many cases, the tax credits do not provide enough financial support
by themselves to make the rental project economically viable. This
is particularly the case where HFAs negotiate agreements with de-
velopers to provide special services to tenants, or where apartments
must be rented to those with incomes significantly lower than the
maximum 60 percent of local area median that is generally re-
quired. In cases such as these, the tax credit is often combined
with funds from various HUD programs, primarily Community De-
velopment Block Grant and HOME money, and frequently, Section
8 rental housing vouchers. The use of tax-exempt bond financing
is also common.

Despite substantial political support, some housing analysts con-
tend that this supply side construction program is an expensive
way to provide housing assistance compared to alternatives such as
housing vouchers. Little is known about how much the tax credit
units cost to produce when all public subsidies are considered and
how much the rents in these units are being reduced compared to
similar unassisted apartments. In July 2001, the General Account-
ing Office (GAO) released a study, Costs and Characteristics of
Federal Housing Assistance (GAO-01-901R), that compared the
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total per-unit cost of five production programs, including housing
tax credits and housing vouchers. The GAO found that the Federal
cost of housing tax credit units, as a percentage of the Federal cost
of a unit from a housing voucher, was 150 percent in the first year,
and 119 percent when costs were averaged over a 30-year cycle.
However, the GAO said a number of other factors must be weighed
against the lower costs of vouchers. For example, there are addi-
tional services that can more readily be provided for special popu-
lations, such as the frail elderly, with project-based assistance
(housing tax credits, HOPE VI, Section 202, 811, and 515) than
with tenant-based assistance (vouchers). In addition, tax credits
and other production programs can be used as part of strategies to
revitalize economically distressed communities. In addition, vouch-
ers may not always be a viable option even for the non-frail elderly
since voucher holders must shop around for a landlord willing to
take them, which may be difficult for some elderly. On the other
hand, once a voucher holder finds an acceptable unit, they may not
have to move for many years.

There is some concern, based on the past experience of other as-
sisted rental projects, that service to renters in tax credit units
may deteriorate or that units will not be adequately maintained
over the long run, since investors receive most of their financial in-
centives during the first 10 years of the project’s life. But housing
advocates argue that for those with low-wage jobs, it is becoming
increasingly difficult to find affordable housing and that the tax
credit program is very important. Nevertheless, advocates say that
too few tax credit units reach those who are most in need of help,
extremely low-income households those with incomes at or below
30 percent of the local area median income.

Another important question is how many of the new tax credit
units now being built are actually net additions to the supply of af-
fordable rental housing. An unknown but increasing number of tax
credits are currently being used to preserve Section 8 projects that
might otherwise be lost to low income use. An increasing number
of HOPE VI public housing projects are also using LIHTCs a pro-
gram that, thus far, has torn down more units than it has built or
renovated.

B. PRESERVATION OF AFFORDABLE RENTAL HOUSING

1. INTRODUCTION

It has been estimated that approximately 1.6 million units of
housing for low-income families are subsidized through project-
based Section 8 contracts. The elderly constitute almost 60 percent
of these units. Projects with these contracts generally also have
Federal mortgage insurance through FHA and/or were financed
with HUD-subsidized below-market interest rate loans. These Sec-
tion 8 projects, mostly constructed in the 1970’s and 1980’s, gen-
erally were under contract to remain affordable to low-income fami-
lies and individuals for 20 years or more.

Over the past several years, Congress has faced two major issues
regarding these properties. First, many have fallen into physical
and/or financial disrepair, while at the same time receiving inflated
HUD subsidies and FHA mortgage insurance. Landlord neglect,
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waste, fraud or abuse have been blamed for the poor state of Sec-
tion 8 projects in some cases. Many of these properties are at risk
of default or condemnation. Also, if HUD were to renew these con-
tracts under their current terms, they would continue “overpaying”
for these units. If the buildings default or HUD doesn’t renew the
contracts, the units are lost as affordable housing.

The second issue Congress faces is the loss of these properties
from the affordable housing stock due to opt-outs. The projects
typically had multi-year use restrictions that required their owners
to maintain them as affordable housing and prevented them from
raising rents to market levels. The contracts for most of the 1.6
million project-based Section 8 units will expire over the next 10
years. If owners choose to opt-out of the program at the end of their
contract, rather than to renew their contract, the rents for these
units will likely increase to market rates and will no longer be af-
fordable for low-income families. The National Housing Trust esti-
mates that approximately 324,000 units of housing that currently
target low income seniors almost exclusively are at risk of opting
out and becoming unaffordable. Although the seniors living in
these units would be provided with vouchers, it may be difficult for
them to use their vouchers in tight rental markets and a limited
supply of units with accessible features for the disabled elderly.

2. PORTFOLIO RE-ENGINEERING PROGRAM

Title V of the VA-HUD Appropriations Act for fiscal year 1998
(P.L. 105-65) created the latest restructuring plan for Section 8
contracts, called Mark-to-Market. The goal of Mark-to-Market is to
reduce the subsidy paid to these properties while leaving them
physically and financially viable as well as affordable to low-income
households. The re-engineering program authorizes the Secretary
of HUD to enter into portfolio restructuring agreements with hous-
ing finance agencies, capable public entities, and profit and non-
profit organizations, known as PAE’s (participating administrative
entities) who will supervise the program. The restructuring pro-
gram is voluntary and owners have the option of not renewing
their HUD Section 8 contracts. Owners interested in participating
in the restructuring program are screened to see if their properties
are economically viable and in good physical condition. Owners of
properties that are approved would then work with the PAE in de-
veloping a rental assistance plan for the project where rents are
adjusted down to market level and, if necessary, a second mortgage
is provided to lower operating costs. If properties are in an ad-
vanced state of deterioration where rehabilitation would be too
costly, the properties would be demolished or sold. Tenants in
projects that do not have renewed contracts would be eligible for
voucher assistance and would receive reasonable moving expenses.

Mark-to-Market was scheduled to expire at the end of FY2001.
P.L. 107-116, signed into law on January 10, 2002, extended the
program through FY2006. As of June 2002, 2,159 projects have en-
tered restructuring and 1,383 had reached completion.
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C. HOMEOWNERSHIP AND THE ELDERLY

While most of the attention on homeownership issues focuses on
young families, there are a significant number of homeownership
issues that are of interest to the elderly. (For purposes of this dis-
cussion, “elderly households” can be thought of as beginning at
about age 55 the “young elderly” and increasing to the more senior
elderly.) As house prices in many areas have continued to outpace
inflation, more of the elderly have been asked and have felt obli-
gated to help their children or grandchildren accumulate funds nec-
essary for the purchase of a first home even when their own long-
term retirement needs may be inadequate. Thus, some of the elder-
ly have an interest in current and proposed government programs
to help young people buy a first home.

In addition, a debt-free home has been shown to be an important
part of retirement security. The elderly have a high homeowner-
ship rate (Table X) and this gives those with accumulated equity
increased options for meeting their varied financial needs. How-
ever, many elderly are or will be living on fixed incomes, and there
are difficult issues associated with rising housing expenses. There
are also issues having to do with changing physical needs of elderly
homeowners, such as the inability to climb stairs, do yard work, or
get by in the suburbs without an automobile. While surveys con-
tinue to show that most elderly homeowners wish to remain in
their home as they age, many are still interested in government
programs that help maintain strong housing markets and make it
easy to sell if and when they choose to do so, including the tax
laws.

Increasing the Homewnership Rate.—There has been strong polit-
ical support since the mid—1990’s by both Democratic and Repub-
lican Administrations and many in Congress for efforts to increase
the homeownership rate of lower-income and minority households.
Homeownership is thought to give families a stake in their neigh-
borhood and a chance to accumulate wealth. The Federal Reserve’s
2001 Survey of Consumer Finances reports that the median net
worth of homeowners was nearly $172,000, while that for renters
was just below $5,000.

Increased enforcement of fair housing laws and the Community
Reinvestment Act have made mortgage credit more available to
lower-income and minority households than in previous times, and
falling mortgage rates have helped make homeownership more af-
fordable for under represented groups. Table X shows there have
been gains in all age groups over the past 10 years. However, Table
Y shows there is still a major gap between the homeownership rate
for blacks and Hispanics (less than 50 percent) when compared
with those of whites (about 75 percent). Single person households
and unmarried households with children (largely female-headed
households) also have relatively low homeownership rates. In con-
trast, the elderly have the highest rates of all groups, about 80 per-
cent.
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Table X. Homeownership Rates by Age: 1993 and 2003

(Percent)

2nd Quar-

Age Groups 1993 ter 2003

Under age 35 38.0 419
35 to 44 65.8 67.8
45 to 54 75.2 76.3
55 to 64 y 79.6 81.6
65 and older 713 80.2

Source: U.S. Census Bureau.

Help for homebuyers is currently available from a number of ex-
isting Federal programs, including the $1 billion a year Mortgage
Revenue Bond program, which lowers the mortgage rate for certain
moderate-income buyers and often provides downpayment and clos-
ing cost help. The address, telephone number, and web sites of
most state Housing Finance Agencies that administer this Federal
program can be found at the National Council of State Housing
Agency’s internet site www.ncsha.org. The Federal Housing Admin-
istration (FHA) and the Veterans Administration (VA) mortgage in-
surance programs encourage private lenders to make loans to those
who have little money for a downpayment or who have blemished
credit records. An estimated 700,000 lower income and minority
households have been helped annually in recent years to buy a first
home under the basic FHA mortgage insurance program. The FHA
also has its Officer Next Door and Teacher Next Door programs
that sell FHA-foreclosed single-family homes located in certain des-
ignated revitalization areas to police officers and teachers at a 50
percent discount. However, there is far more demand for these
homes than there is supply. As discussed earlier in this chapter,
HUD now has programs that allow some households in the Section
8 rental assistance program to use their monthly rental assistance
payments to either accumulate a downpayment for the purchase of
a home or to use the monthly rental payments to pay for mortgage
payments on a home.

The Administration proposed several homeownership initiatives
in the 107th Congress to help lower-income and minority home-
buyers buy a home. The American Dream Downpayment Act would
have authorized $200 million a year to help about 40,000 families
with downpayment and closing costs. Proposed as a set-aside under
the existing HOME block grant, families could receive grants of up
to $5,000 each. The approved FY2003 HUD budget contained $75
million for this program. The popular Habitat for Humanity pro-
gram, where area residents and potential buyers help build modest
homes, received $4.2 million in FY2003 as a set-aside within
HUD’s Community Development Block Grant program.

The Administration also proposed in the 107th Congress to cre-
ate a single-family housing tax credit for developers who build
moderately prices homes for sale in lower income areas census
tracts with median incomes of 80 percent or less of the area me-
dian income. Homebuyers could not have incomes above 80 percent
of the local area median income. In many large cities, there are
thousands of dilapidated and boarded-up homes. While there is re-
portedly a demand for affordable homes to purchase, the economics
do not support the rehabilitation and sale of these often boarded-
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up units or the building of new units in these areas if done on an
individual basis. However, with the proposed tax credit to builders,
which could be as much as 50 percent of the qualifying cost of the
unit, supporters of these bills believe that multi-block community
development efforts could create homeownership opportunities for
many moderate income buyers and help turn around distressed
neighborhoods. There were also bills before the 107th Congress
that would have modified the existing Mortgage Revenue Bond pro-
gram to make more tax-exempt bond revenue available for this
first-time homebuyer program.

Table Y. Homeownership Rates, by Household Type, 1993 and 2003

(Percent)

1993 2nd Quar-

Househotd Type ter 2003

Nationwide 64.1 68.0
White (Non-Hispanic) 70.2 75.2
Black (Non-Hispanic) 42.0 473

Hispanic - 394 46.2
Married Couples with Children 737 79.3
Married Couples w/o Children 82.9 81.0
Other Families with Children 355 43.0
Other Families w/o Children 63.9 66.6
Single Person Household ¥ 47.1 521

Source: U.S. Census Bureau.

Neither the housing tax credit nor the Mortgage Revenue Bond
proposals were adopted during the 107th Congress.

Mortgage Delinquencies and Foreclosures.—As efforts to increase
the homeownership rate of lower income households have pro-
ceeded in recent years, many buyers have purchased homes with
very low downpayments and very little savings set aside to carry
them through economic setbacks. While most of these buyers have
benefited from their purchase, a significant minority have had seri-
ous financial problems and some have lost their homes in fore-
closures. There were an estimated 400,000 foreclosures during 2002
and the FHA mortgage insurance program had a near record 11.45
percent of its borrowers at least 30 days past due in the 4th quar-
ter of 2002. Predatory lending, which involves home mortgages,
mortgage refinancing, home equity loans, and home repair loans
with unjustifiably high interest rates and excessive fees, has hurt
lower-income and minority owners most, with the elderly fre-
quently targeted. These practices can strip away home equity that
has been accumulated over a lifetime. While there were anti-preda-
tory lending bills before the 107th Congress, none were adopted.
HUD funds a national network of counseling agencies that can pro-
vide advice on those behind in their mortgage payments or facing
foreclosures, credit issues, discrimination in home purchasing or.
mortgage loans, and predatory lending (1-800-569-4287).

Financial Challenges and Options for Elderly Homeowners.—
Many elderly homeowners have benefited significantly from the
rise in house prices and have substantial equity in their homes.
(See the discussion on Home Equity Conversion programs below.)
About two-thirds of homeowners are mortgage-free by age 55 and
nearly 78 percent of those age 65 and older own their home free
of debt (Table Z). But not all homeowners have done as well as oth-
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ers. Owners in some cities and in less desirable neighborhoods saw
little if any increases in values. The Federal Reserve’s Survey of
Consumer Finances reports of 1998 and 2001 found that the me-
dian value of the residences of non-white or Hispanic families actu-
ally declined by a small amount over this 3 year period, from
$92,500 to $92,000, while homes owned by white, non-Hispanics in-
creased substantially, from $108,800 to $130,000. Some owners
have used their home equity for educational purposes, home expan-
sions and upgrades, and to start small businesses. Others have lost
home equity through predatory lending and home repair scams,
while still others have exhausted the equity in their homes through
over-use of conventional home equity loans for vacations, boats,
and other consumption uses.

Even elderly homeowners whose home values have increased sig-
nificantly over the years can nevertheless'have financial worries.
As Table Z shows, household incomes of the elderly fall signifi-
cantly for those age 55 and above, while many expenses, such as
for utilities, maintenance, repairs, insurance, and other require-
ments can increase. See the section below, Housing Cost Burdens
of the Elderly.

Table Z. Income and Housing Expenditures, 2001

ltem Al Consumer Units  Under Age 55 55 and Over 65 and Over

Income Before Taxes $47 507 $52,568 $37,185 $27,528
Average Value of Owned HOME ....ooovveveveoeererececrvecrnrsirres $103,975 $91,989 $128,236 $129,037
Housing Tenure
Homeowners 66% 59% 80% 80%
with mortgage 0% 46% 21% 18%
no mortgage 26% 13% 53% 62%
Renters 3% 41% 20% 20%
Average Annual Housing Expenditures
Owned Dwelling $4,979 $5,461 $4,001 $3,258
Mortgage $2,862 $3,523 $1,523 $849
Property Taxes $1,233 $1,161 $1,379 $1,343
Maintenance, Repairs, Insurance, eiC. ...........cccosreremereerenes $884 $777 $1,099 $1,066

Source: 2001 Annual Consumer Expenditure Survey. Department of Labor. Bureau of Labor Statistics.

Physical Challenges for Aging Homeowners.—As the population
ages, there are likely to be calls for more focused and better funded
programs at HUD to assist the elderly. These are likely to include
efforts to help the elderly remain in their homes by making phys-
ical improvements easier to obtain and more affordable for those
with limited incomes. These include items such as flashing lights
for doorbells and phones, grab bars, hallway rails, and ramps, and
the widening of doorways for wheelchairs. There may be more ef-
forts to help lower income elderly homeowners convert a part of a
large home into an income-earning apartment, perhaps to be
-rented to another elderly person. (Some communities already have
such programs—see discussion below.) But there are other more
profound challenges as the population ages. For example, many of
the frail elderly homeowners live in low-density suburban areas
with little if any public transportation. When these elderly have to
give up driving, many will find it difficult to maintain their inde-
pendence. Some housing advocates are calling for Federal housing
policy to be more closely integrated with transportation policy and
other social service needs of lower-income and elderly households.
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For the fortunate elderly who have accumulated considerable home
equity, this wealth will increase their options—such as down-sizing
to more maintenance-free retirement communities or to assisted-
living facilities.

Homeownership Tax Provisions.—The largest government hous-
ing programs are for homeowners who use the tax deductions al-
lowed for mortgage interest and property tax paid. Upper-middle
and high income homeowners benefit most from these provisions.
The Congressional Joint Committee on Taxation has estimated the
cost of these two tax benefits for fiscal year 2003 to be $92.0 bil-
lion: $69.9 billion for the mortgage interest deduction and $22.1 bil-
lion for the deduction of property taxes. These provisions are of lit-
tle or no value to those in the bottom haif of the income distribu-
tion because it is more beneficial for these taxpayers to take the
standard deduction. Nearly 75 percent of taxpayers use the stand-
ard deduction. The mortgage interest and property tax deductions
are also of little value to most elderly homeowners since most own
their home without a mortgage, and without mortgage interest to
deduct, it is usually better to take the standard deduction.

While as noted, most elderly homeowners have no mortgage debt
and thus do not benefit much from mortgage interest and property
tax deductions, there have been some important changes in the tax
laws that have been particularly beneficial for owners approaching
retirement age and beyond. Prior to 1997, most homeowners could
avoid paying a tax on the gain from the sale of their residence by
purchasing a more expensive home under the “rollover provision”
in the tax code. However, this often meant that households had to
buy a larger and more expensive home than they preferred. In ad-
dition, a small number of people who had to sell their home be-
cause of the loss of a job, a major medical expense, or a divorce,
and thus could not buy a more expensive home, were often faced
with a large tax on the sale of their home. Before 1997, there was
also a tax provision that allowed many home sellers age 55 and
above to exclude from taxation up to $125,000 of gain from the sale
of a home.

The Taxpayer Relief Act of 1997 (P.L. 105-34) made major
changes to the treatment of gains from the sale of a home, replac-
ing the rollover and the $125,000 exclusion. Now, a taxpayer who
is single can exclude up to $250,000 of gain from the sale of a prin-
cipal residence and up to $500,000 for joint returns. There is no
rollover of gains into another house required and the new provision
is not restricted to those over age 55. The exclusion of gains can
be used for one sale every 2 years and the amount of the exclusion
is generally pro-rated for periods of less than 2 years. This change
benefits homeowners in divorce proceedings or facing a serious fi-
nancial setback that forces them to sell their home without pur-
chasing another. It also allows owners nearing retirement age to
sell their home, and either purchase a smaller home (downsize) or
become renters, without having to worry about the tax con-
sequences of the sale. In addition, many homeowners no longer
need to save a lifetime of financial documents on home purchases,
sales, and spending on home improvements.

There were also changes made in the 1997 Act that affect Indi-
vidual Retirement Accounts (IRAs) and homes. Under the Act, the
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10 percent penalty tax on IRA withdrawals made before age 59 and
one-half do not apply to funds used for a qualified home purchase.
(But IRA money for which a tax deduction has been taken, and
earnings on such money, are subject to tax upon withdrawal.)
Withdrawals must be used within 120 days for the home purchase
expenses of the taxpayer or the taxpayer’s spouse, child or grand-
child. This penalty-free withdrawal is limited to $10,000 minus any
qualified home buyer withdrawals made in prior years. The funds
can be used to acquire, construct, or rebuild a residence and to pay
for settlement, financing, and closing costs. The home must be a
principal residence, and the purchaser must have had no owner-
ship interest in a principal residence for 2 years before the pur-
chase. As noted earlier, there is some concern that parents and
grandparents could feel obligated to help children with a home pur-
chase even though this might not be in their best interest.

HoMme EQUITY CONVERSION

As noted in Table Z, 80 percent of the elderly (age 65 and over)
own their own homes, and 62 percent own their homes free of any
mortgage debt. These homes have an average value of nearly
$130,000. For many of the elderly homeowners, the equity in their
homes represents their largest asset, and estimates of their collec-
* tive equity range from $600 billion to more than $1 trillion.

Many elderly homeowners find that while inflation has increased
the value of their homes, it has also eroded the purchasing power
of those living on fixed incomes. They find it increasingly difficult
to maintain the homes while also paying the needed food, medical,
and other expenses. Their incomes prevent them from obtaining
loans. “House rich and cash poor” is the phrase that is often used
to describe their dilemma. One option is to sell the home and move
to an apartment or small condominium. For a variety of reasons,
however, many of the elderly prefer to remain in the homes for
which and in which they may have spent most of their working
years.

Since the 1970’s, parties have sought to create mortgage instru-
ments which would enable elderly homeowners to obtain loans to
convert their equity into income, while providing that no repay-
ments would be due for a specified period or (ideally) for the life-
time of the borrower. These instruments have been referred to as
reverse mortgages, reverse annuity mortgages, and home equity
conversion loans.

Three reverse mortgage products are available to consumers in
the U.S. at the present time, the Home Equity Conversion Mort-
gage Program (HECM), the Home Keeper reverse mortgage, and
the Cash Account Plan. The HECM and Home Keeper products are
available in every state, while the Cash Account Plan is offered in
24 states.

(A) THE HOME EQUITY CONVERSION MORTGAGE PROGRAM (HECM)

The Housing and Community Development Act of 1987 (P.L.
100-242) authorized the Home Equity Conversion Mortgage Pro-
gram (HECM) in the Department of Housing and Urban Develop-
ment (HUD) as a demonstration program. It was the first nation-
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wide home equity conversion program which offers the possibility
of lifetime occupancy to elderly homeowners. The borrowers (or
their spouses) must be elderly homeowners (at least 62 years of
age) who own and occupy their homes. The interest rate on the
loan may be fixed or adjustable. The homeowner and the lender
may agree to share in any future appreciation in the value of the
property. The program has been made permanent and current law
provides that up to 150,000 mortgages may be made under the pro-
gram. The program was amended to permit its use for 1- to 4- fam-
ily residences if the owner occupies one of the units.

The mortgage may not exceed the maximum mortgage limit es-
tablished for the area under section 203(b) of the National Housing
Act. The borrowers may prepay the loans without penalty. The
mortgage must be a first mortgage, which, in essence, implies that
any previous mortgage must be fully repaid. Borrowers must be
provided with counseling by third parties who will explain the fi-
nancial implications of entering into home equity conversion mort-
gages as well as explain the options, other than home equity con-
version mortgages, which may be available to elderly homeowners.
Safeguards are included to prevent displacement of the elderly
homeowners. The home equity conversion mortgages must include
terms that give the homeowner the option of deferring repayment
of the loan until the death of the homeowner, the voluntary sale
of the home, or the occurrence of some other events as prescribed
by HUD regulations.

The Federal Housing Administration (FHA) insurance protects
lenders from suffering losses when proceeds from the sale of a
home are less than the disbursements that the lender provided
over the years. The insurance also protects the homeowner by con-
tinuing monthly payments out of the insurance fund if the lender
defaults on the loan.

When the home is eventually sold, HUD will pay the lender the
difference between the loan balance and sales price if the sales
price is the lesser of the two. The claim paid to the lerider may not
exceed the lesser of (1) the appraised value of the property when
the loan was originated or (2) the maximum HUD-insured loan for
the area.

Reverse mortgages made under HECM account for about 90 per-
cent of the reverse mortgages made nationwide. About 79,000 loans
have been endorsed under the program since its founding. Lenders
originated a record 18,097 HECM loans during FY2003, a 39 per-
cent increase over the 13,049 loans closed in FY2002. The Federal
National Mortgage Association (Fannie Mae) has been purchasing -
the home equity conversion mortgages originated under the pro-
gram.

(B) THE HOME KEEPER MORTGAGE

Since November 1996, Fannie Mae has also been using its own
reverse mortgage product the “Home Keeper Mortgage.” This is the
first conventional reverse mortgage that is available on a nation-
wide basis.

An eligible borrower must (1) be at least age 62, (2) own the
home free and clear or be able to pay off the existing debt from the
proceeds of the reverse mortgage or other funds, and (3) attend a
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counseling course approved by Fannie Mae. The loan becomes due
and payable when the borrower dies, moves, sells the property, or
otherwise transfers title. The interest rate on the loan adjusts
monthly according to changes in the 1 month CD index published
by the Federal Reserve. Over the life of the loan the rate may not
change by more than 12 percentage points. In some States the bor-
rower will have the option of agreeing to share a portion of the fu-
ture value of the property with the lender and in return will re-
ceive higher loan proceeds during the term of the loan.

A variant of the Home Keeper Mortgage may be used for home
purchases by borrowers age 62 or more. A combination of personal
funds (none of which may be borrowed) and proceeds from a Home
Keeper Mortgage may be used to purchase the property. No pay-
ments are due on the loan until the borrower no longer occupies
the property as a principal residence.

(C) THE CASH ACCOUNT PLAN

Financial Freedom Senior Funding Corp., of Irvine, CA, offers
the “Cash Account Plan” as a proprietary reverse mortgage prod-
uct. Financial Freedom is a subsidiary of Lehman Brothers Bank,
FSB. According to its web site, Financial Freedom is the largest
originator of reverse mortgages in the United States. It originated
$1 billion of home value in reverse mortgages in 2002 and has
made more than 30,000 reverse mortgage loans totaling more than
$5 billion in home value. Financial Freedom is now the largest
servicer of reverse mortgages with a servicing portfolio of approxi-
mately 32,000 loans.

The Cash Account Plan is available to seniors 62 years or older
who own homes with a minimum value of $75,000. It provides an
open-end line of credit that is available for as long as the borrower
occupies the home. The senior can draw on the line of credit in full
or part at any time; the minimum draw is $500. The unused por-
tion of the line of credit grows by 5 percent annually. Eligible home
types include owner-occupied single-family detached, manufac-
tured, condominium, Planned Unit Development units, or 1- to 4-
unit residences if one unit is owner-occupied. Borrowers are re-
quired to have obtain counseling from an independent counselor
prior to obtaining the loans.

A monthly servicing fee is automatically added to the loan, ex-
cept that no servicing fee is permitted in Illinois and Maryland.
The interest rate charged to the borrower is equal to the current
6-month London Interbank Offered Rate (LIBOR) plus 5 percent-
age points. The rate is adjusted semi-annually, but the interest
rate may never rise more than 6 percentage points above the initial
rate.

The Cash Account Plan is available in two forms: the Standard
Option and the Zero Point Option. Under the Standard Option, a
borrower pays a loan origination fee that is equal to 2 percent on
the first $500,000 of loan balance, 1.5 percent on the next
$500,000, and 1 percent on the balance in excess of $1 million. The
borrower obtains an open-ended line of credit and the minimum
draw is $500.

Under the Zero Point Option, the borrower pays no loan origina-
tion fee. Closing costs, including third party costs and excluding
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state and local taxes, will not exceed $3,500. At closing the bor-
rower is required to take a draw on the line of credit, and the min-
imum draw at closing is 75 percent of the line of credit. Subsequent
draws have a minimum of $500. Full prepayment is permitted and
there are no prepayment penalties, but partial prepayment on the
initial draw is not permitted for the first 5 years.

The Cash Account Plan is currently available in 24 states: Ari-
zona, California, Colorado, Connecticut, Florida, Georgia, Hawaii,
Illinois, Indiana, Maryland, Massachusetts, Michigan, Minnesota,
Nevada, New Jersey, New York, Ohio, Oregon, Pennsylvania, Utah,
Vermont, Virginia, Washington, and Wyoming.

(D) LENDER PARTICIPATION

The FHA and Fannie Mae plans have the potential for participa-
tion by a large number of lenders. In theory, any FHA-approved
lender could offer home equity conversions loans. In practice, it ap-
pears that the mortgages are only being offered by a few lenders.
Several factors could account for this. From a lender’s perspective,
home equity conversion loans are deferred-payment loans. The
lender becomes committed to making a stream of payments to the
homeowner and expects a lump-sum repayment at some future
date. How are these payments going to be funded over the loan
term? What rate of return will be earned on home equity conver-
sion loans? What rate could be earned if these funds were invested
in something other than home equity conversions? Will the home
be maintained so that its value does not decrease as the owner and
the home ages? How long will the borrower live in the home? Will
the institution lose “goodwill” when the heirs find that most or all
of the equity in the home of a deceased relative belongs to a bank?

These issues may give lenders reason to be reluctant about enter-
ing into home equity conversion loans. For lenders involved in the
HUD program, the funding problem has been solved since the Fed-
eral National Mortgage Association has agreed to purchase FHA-
insured home equity conversions from lenders. The “goodwill” prob-
lem may be lessened by FHA’s requirement that borrowers receive
third-party counseling prior to obtaining home equity conversions.
Still, many lenders do not understand the program and are reluc-
tant to participate.

(E) BORROWER PARTICIPATION

Likewise, many elderly homeowners do not understand the pro-
gram and are reluctant to participate. After spending many years
paying for their homes, elderly owners may not want to mortgage
the property again.

Participants may be provided with lifetime occupancy, but will
borrowers generate sufficient income to meet future health care
needs? Will they obtain equity conversion loans when they are too
“young” and, as a result, have limited resources from which to
draw when they are older and more frail and sick? Will the “young”
elderly spend the extra income on travel and luxury consumer
items? Should home equity conversion mechanisms be limited as
last resort options for elderly homeowners?

Will some of the home equity be conserved? How would an equity
conversion loan affect the homeowner’s estate planning? Does the
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homeowner have other assets? How large is the home equity rel-
ative to the other assets? Will the homeowner have any survivors?
What is the financial position of the heirs apparent? Are the chil-
dren of the elderly homeowner relatively well-off and with no need
to inherit the “family home” or the funds that would result from
the sale of that home? Alternatively, would the ultimate sale of the
home result in significant improvement in the financial position of
the heirs?

How healthy is the homeowner? What has been the individual’s
health history? Does the family have a history of cancer or heart
disease? Are large medical expenses pending? At any given age, a
healthy borrower will have a longer life expectancy than a bor-
rower in poor health.

What has been the history of property appreciation in the area?
Will the owner have to share the appreciation with the lender?

The above questions are interrelated. Their answers should help
determine whether an individual should consider home equity con-
version, what type of loan to consider, and at what age home equity
conversion should be considered.

(F) RECENT PROBLEMS WITH REVERSE MORTGAGES

In the 1990’s, Homefirst, a subsidiary of Transamerica Corpora-
tion, offered a reverse mortgage plan in many parts of the country.
The so-called “Lifetime” plan had several features: (1) interest
would accrue on the loan; (2) the homeowner was charged a “con-
tingent interest fee” under which Homefirst would earn a 50 per-
cent share of the appreciation in the value of the home; (3) the bor-
rower had to pay a “maturity fee” of 2 percent of the value of the
property at the time the loan is paid off; (4); the borrower would
receive monthly loan advances for a specified number of years, de-
pending on the home value and the age of the borrower; and (5)
borrowers less than 93 years old had to purchase a deferred annu-
ity which would begin lifetime monthly annuity payments once the
borrower received the last loan advance. Metropolitan Life Insur-
ance Company provided the annuity. In 1999, Homefirst was pur-
chased by Financial Freedom Senior Funding Corporation, a sub-
sidiary of Lehman Brothers.

By the late 1990’s, there were several complaints regarding the
reverse mortgages from Homefirst. An extreme example is illus-
trated by the case of a New York woman. She took out a reverse
mortgage and received loan advances until she died after receiving
32 monthly payments. When her home was sold a few months
later, Financial Freedom (Homefirst) demanded more than
$765,000 as repayment under the terms of the reverse mortgage.
The monthly payments she had received during the life of the loan
totaled about $58,000. There was a huge mismatch between the
benefits she received under the mortgage and the amount that her
heirs had to pay to Financial Freedom.

As a result of this case and similar (though maybe not as dra-
matic) cases, a number of lawsuits were filed against Transamerica
HomeFirst, Inc., Transamerica Corporation, Metropolitan Life In-
surance Company, and Financial Freedom Senior Funding Cor-
poration. The cases have been combined before a single judge in
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the Superior Court of California in San Mateo County under Judi-
cial Council Coordination Proceeding No. 4061.

The Action asserts a number of claims against the defendants in
connection with the marketing and making of “Lifetime” reverse
mortgage loans nationally. In general, the plaintiffs contend that
they and all borrowers generally were misled about the nature and
effect of their loans’ terms, including the existence and amount of
certain charges and fees, and the risks inherent in the loans. More
specifically, the plaintiffs have alleged that three terms of the loans
are unfair or were improperly concealed or misrepresented: (1) a
“Contingent Interest” fee which requires the borrower to pay
HomeFirst one-half of any appreciation in the value of the property
which occurs during the loan’s term; (2) a “Life Annuity” issued by
Metropolitan Life, which borrowers purchased from loan proceeds
at the start of the loan; and (3) a “Maturity Fee” of 2 percent of
tlf}fg appreciated value of the property at the time the loan is paid
off.

A proposed settlement has been reached under which a settle-
ment sum of $8 million would be paid. Transamerica HomeFirst,
Inc.,, Transamerica Corporation and Financial Freedom Senior
Funding Corporation, collectively, would pay $6,750,000; and Met-
ropolitan Life Insurance Company would separately pay
$1,250,000. )

After expenses, about $5,280,000 would be available for distribu-
tion to the 1,588 members of the class or their estates. The defend-
ant firms would deny all allegations that they misled or defrauded
elderly homeowners by persuading them to sign up for predatory
mortgages carrying excessive fees and abusive terms.

An appeal has been filed in the case, and an appellate hearing
is scheduled in March 2004.

As noted above, the reverse mortgages currently offered by Fi-
nancial Freedom, under its Cash Account Plan, does not offer the
three objectionable terms noted in the suits. But the cases do indi-
cate the importance of financial counseling prior to obtaining re-
verse mortgages.

D. INNOVATIVE HOUSING ARRANGEMENTS

1. SHARED HOUSING

Shared housing can be best defined as a facility in which com-
mon living space is shared, and at least two unrelated persons
(where at least one is over 60 years of age) reside. It is a concept
which targets single and multifamily homes and adapts them for
the elderly. Also, Section 8 housing vouchers can be used by per-
sons in a shared housing arrangement.

Shared housing can be agency-sponsored, where four to ten per-
sons are housed in a dwelling, or, it may be a private home/shared
housing situation in which there are usually three or four resi-
dents. The economic and social benefits of shared housing have
been recognized by many housing analysts. Perhaps the most easily
recognized benefit is companionship for the elderly. Also, shared
housing is a means of keeping the elderly in their own homes,
while helping to provide them with financial assistance to aid in
the maintenance of that home.
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There are a number of shared housing projects in existence
today. Anyone seeking information in establishing such a project
can contact two knowledgeable sources. One is called “Operation
Match”, which is a growing service now available in many areas of
the country. It is a free public service open to anyone 18 years or
older. It is operated by housing offices in many cities and matches
people looking for an affordable place to live with those who have
space in their homes and are looking for someone to aid with their
housing expenses. Some of the people helped by Operation Match
are single working parents, persons in need of short-term housing
assistance, elderly people hurt by inflation or health problems, and
the disabled who require live-in help to remain in their homes.

The other knowledgeable source of information in shared housing
is the Shared Housing Resource Center in Philadelphia. It was
founded in 1981, and acts as a link between individuals, groups,
churches, and service agencies that are planning to form shared
households.

2. ACCESSORY APARTMENTS

Accessory apartments have been accepted in communities across
the Nation for many years, as long as they were occupied by mem-
bers of the homeowner’s family. Now, with affordable housing be-
coming even more difficult to find, various interest groups, includ-
ing the low-income elderly, are looking at accessory apartments as
a possible source of affordable housing.

Accessory apartments differ from shared housing in that they
have their own kitchens, bath, and many times, own entrance
ways. It is a completely private living space installed in the extra
space of a single family home.

The economic feasibility of installing an accessory apartment in
one’s home depends to a large extent on the design of the house.
The cost would be lower for a split-level or house with a walk-out
basement than it would be for a Cape Cod. In some instances, add-
ing an accessory apartment can be very costly, and the benefit
should be weighed against the cost.

Many older persons find that living in accessory apartments of
their adult children is a way for them to stay close to family, main-
tain their independence, and have a sense of security. They are less
likely to worry about break-ins and being alone in an emergency
if they occupy an accessory apartment.

Not everyone, however, welcomes accessory apartments into their
areas. Many people are skeptical, and see accessory apartments as
the beginning of a change from single-family homes to multifamily
housing in their neighborhoods. They are afraid that investors will
buy up homes for conversion to rental duplexes. Many worry about
absentee landlords, increased traffic, and the violation of building
codes. For these reasons, in many parts of the country, accessory
. apartments are met with strong opposition.

Some communities have found ways to deal with these objec-
tions. One way is to permit accessory apartments only in units that
are owner-occupied. Another approach is to make regulations pro-
hibiting exterior changes to the property that would alter the char-
acter of the neighborhood. Also, towns can set age limits as a condi-
tion for approval of accessory apartments. For example, a town
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may pass an ordinance stating that an accessory apartment can
only be occupied by a person age 62 or older.

Because of the opposition and building and zoning codes, the
process of installing an accessory apartment may be intimidating
to many people. However, anyone seriously considering providing
an accessory apartment in his home should seek advice from a law-
yer, real estate agents and remodelers before beginning so that the
costs and benefits can be weighed against one another.

E. FAIR HOUSING ACT AND ELDERLY EXEMPTION

The Fair Housing Amendments Act of 1988 amended the Civil
Rights Act of 1968, and made it unlawful to refuse to sell, rent, or
otherwise make real estate available to persons or families, based
on “familial status” or “handicap.” This amendment was put into
law to end discrimination in housing against families with children,
pregnant women, and disabled persons.

The Fair Housing Act provisions regarding familial status do not
apply with respect to “housing for older persons,” a term that has
three alternative definitions. “Housing for older persons” is defined
as housing that is (1) provided under any state or Federal housing
program for the elderly, (2) “intended for and solely occupied by
persons 62 years of age or older,” or (3) “intended and operated for
occupancy by persons 55 years of age or older.”

Under the last category of housing for the elderly, there are
three additional requirements that must be met in order for the
housing to meet the statutory definition of housing for older per-
sons. First, at least 80 percent of the occupied units must be occu-
pied by at least one person who is 55 years of age or older. Second,
the housing facility or community must publish and adhere to poli-
cies and procedures that demonstrate that it is intended to be
housing for the elderly. Third, the housing facility must comply
with HUD rules for the verification of occupancy. Despite the com-
plexity of these requirements, an individual who believes in good
faith that his or her housing facility qualifies for the familial status
exemption will not be held liable for money damages, even if the
facility does not in fact qualify as housing for older persons.

The law also requires that projects or mobile home parks publish
and adhere to policies and procedures which would show its intent
to provide housing for older persons.

F. HOMELESS ASSISTANCE

Statistics on the number of homeless people in the Nation and
their characteristics are difficult to obtain and largely unavailable,
although some studies are available. An Urban Institute (UI) study
dated February 2000, reveals that there are roughly 2.3 million to
3.5 million people who suffer from a spell of homelessness at one
point during a year. This figure includes people who experience
homelessness for a period as short as 1 day to the entire year; al-
most half (49 percent) of homeless clients have been homeless only
once, but 22 percent have been homeless four or more times. In
1996, the National Survey of Homeless Assistance Providers and
Clients (NSHAPC) was conducted. NSHAPC indicated that ap-
proximately 6 percent of homeless services’ clients are between 55
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and 64 years old, and another 2 percent are 65 years of age or
older, although some studies have estimated that as much as 19
percent of the homeless population is elderly. Studies have shown,
not surprisingly, that older homeless persons are more likely to
suffer from a variety of health problems, including chronic disease,
functional disabilities, and high blood pressure, than are other
homeless persons.

In an effort to obtain a “true number” of people who experience
homelessness, Congress included a requirement in the FY2001
HUD appropriations (P.L. 106-377, codified at 42 USC
§11383(a)(7)) that 1.5 percent of the Homeless Assistance Grants
be used to develop an automated, client-level Annual Performance
Report System. In the Senate report (107-43) on the FY2002 ap-
propriations, the Appropriations Committee reiterated its support
of HUD’s efforts in working with communities to continue with
data collection and analysis efforts to prevent duplicate counting of
homeless persons, and to analyze their patterns of use of assist-
ance, including how they enter and exit the homeless assistance
system and the effectiveness of the system. The Committee stated
that HUD should consider this activity to be a priority.

Presently, there are nearly two dozen Federal programs targeted
to assist the homeless which are administered by seven different
agencies within the Federal Government. In FY2002, they were
funded at roughly $1.6 billion; in FY2003 they were funded at
roughly $1.5 billion. In addition to the targeted homeless programs,
assistance is potentially available to homeless people through non-
targeted programs designed to provide services for low-income peo-
ple generally, e.g., the food stamp program, Community Develop-
ment Block Grants and Community Services Block Grants. Seven
of the targeted homelessness programs are authorized by the
McKinney-Vento Homeless Assistance Act. They are Education for
Homeless Children and Youth; Emergency Food & Shelter; Home-
less Veterans Reintegration Project; and four Homeless Assistance
Grants Programs administered by HUD—Supportive Housing,
Emergency Shelter Grants, Shelter Plus Care and Section 8 Mod-
erate Rehabilitation Assistance for Single-Room Occupancy Dwell-
ings.

Most of the McKinney-Vento Act programs provide funds through
competitive and formula grants. An exception is the Emergency
Food and Shelter Program, administered by the Federal Emergency
Management Administration (FEMA), in which assistance is avail-
able through the local boards that administer FEMA funds. The as-
sistance programs also focus on building partnerships with States,
localities, and not-for-profit organizations in an effort to address
the multiple needs of the homeless population.

In 1995 and 1996, HUD overhauled the application process used
by the Department for the distribution of competitively awarded
McKinney Act funds. The intent was to shift the focus from indi-
vidual projects to community-wide strategies for solving the prob-
lems of the homeless. The new options in the application process
incorporate HUD’s continuum of care (CoC) strategy. Four major
components are considered in this approach: prevention (including
outreach and assessment), emergency shelter, transitional housing
with supportive services, and permanent housing with or without
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supportive services. The components are used as guidelines in de-
veloping a plan for the community that reflects local conditions and
opportunities. This plan becomes the basis of a jurisdiction’s appli-
cation for McKinney Act homeless funds. All members of a commu-
nity interested in addressing the problems of homelessness (includ-
ing homeless providers, advocates, representatives of the business
community, and homeless persons) can be involved in this con-
tinuum of care approach to solving the problems of homelessness.
For the Homeless Assistance Grants program, Congress appro-
priated approximately $1.1 billion in both FY2002 and FY2003.

There are seven targeted Federal programs that focus on home-
less veterans to meet such needs as job training (administered by
the Department of Labor) and health care, transitional housing and
residential rehabilitation administered by the Department of Vet-
erans Affairs (VA). In addition to the targeted programs, the VA
engages in several activities not reported as separate funded pro-
grams to assist the homeless, such as Drop-in Centers, Comprehen-
sive Homeless Centers, VA Excess Property for Homeless Veterans
Initiative and a project with the Social Security Administration
called SSA-VA Outreach where staff coordinate outreach and bene-
fits certification to increase the number of veterans receiving SSA
benefits.

Targeted VA program obligations for FY2003 are as follows:
Health Care for Homeless Veterans—$46 million; Homeless Pro-
viders Grants and Per Diem Program—$50 million; Domiciliary
Care for Homeless Veterans—$47 million; Compensated Work
Therapy/Therapeutic Residence Program—$8 million; Loan Guar-
anty Transitional Housing for Homeless Veterans—$10 million;
and HUD VA Supported Housing—$5 million.

G. HOUSING COST BURDENS OF THE ELDERLY

As noted above, while the incomes of many elderly fall sharply,
many of their housing expenses do not (Table Z). The 2003 annual
report, The State of the Nation’s Housing, by Harvard’s Joint Cen-
ter of Housing Studies, found that “A staggering three in ten U.S.
households have affordability problems. Fully 14.3 million house-
holds are severely cost-burdened (spending more than 50 percent of
their incomes on housing), and another 17.3 million are moderately
cost-burdened (spending 30-50 percent of their incomes on hous-
ing). Of the 21.4 million lowest-income households (in the bottom
income quintile), 9.1 million were age 65 and over. Of these 9.1
million, 2.1 million (23 percent) were moderately burdened and
nearly 3.7 million (40 percent) were severely burdened lowest.” Ris-
ing housing costs have become a serious financial burden for many
low- and moderate- income elderly because many have relatively
fixed incomes. Figures from the Department of Labor’s 2001 Con-
sumer Expenditure Survey show that households (renters and own-
ers) headed by those age 65 and over spent $9,354 or nearly 34 per-
cent of their income on housing. This category includes not only the
cost of shelter itself, but utilities and household operations, house-
keeping supplies, and household furnishings. For the “shelter’only
category, the percentage spent falls to 17.5 percent.

The 2003 Harvard report found that for the first time ever, more
homeowners are cost-burdened than renters. As the value of the
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homes of many elderly increase, local property taxes take an in-
creasingly larger percentage of their income. While the percentage
of income spent on mortgage interest drops sharply for homeowners
age 65 and over (since nearly 78 percent have paid their mortgage
in full), other housing costs remain high. Even though household
income falls significantly for those age 65 and over, $27,528 com-
pared to the average household income of $47,507 in 2001, the
amount of property taxes paid by homeowners age 65 and above is
higher than that paid by the average owner, $1,343 versus $1,233.
With much lower incomes, elderly homeowners spend a larger per-
centage of their income on property taxes: 4.3 percent versus 3.1
percent for the average household.

Government programs to improve “economically distressed”
neighborhoods in cental cities and in some older suburban areas,
as well the gentrification of areas that have become increasingly
desirable, can cause concern among elderly owners on fixed-in-
comes as the cost of living in these upgraded areas increase. Some
local governments have programs that limit or defer property taxes
for lower-income elderly owners (so-called “circuit breaker” provi-
sions), but not all.

The National Low Income Housing Coalition, a housing advocacy
group for low income renters, puts out their annual “Out of Reach”
survey that estimates the “Housing Wage” that a person working
full time would have to earn to be able to afford a basic two-bed-
room apartment while paying no more than 30 percent of income
in rent. Their 2003 survey estimated a national Housing Wage of
$15.21 an hour or $31,637 a year. They found that “Renter house-
holds in 40 states—home to almost 90 percent of all renter house-
holds in the Nation—face a Housing Wage of more than twice the
prevailing minimum wage.” They point out that many people work-
ing in the service sector earn much less than is required to rent
a basic apartment, and as a result, many renter households pay
much more than 30 percent of their income for rent. They do not
break their data down by age but HUD’s Annual Housing Survey
for 2001 shows there were about 4.3 million renter households
whose head was 65 years old or more. The National Low Income
Housing Coalition survey showed only about 23 percent of the very-
low income elderly households receive government housing assist-
ance—551,000 lived in public housing units and another 446,000
elderly households received a government rent subsidy. A number
of the low-income elderly with inadequate savings and pensions, in-
cluding Social Security payments, work at low-wage service jobs to
supplement their incomes.

State and local governments can use funds from the HUD’s
HOME ($2 billion in fiscal year 2003) and Community Develop-
ment Block Grant ($4.9 billion in fiscal year 2003) programs to as-
sist the elderly in areas such as energy conservation and home
maintenance, but there are many competing demands on these pro-
grams. HUD data for 2001 show that about 156,000 elderly home-
owners received a low-interest loan or grant to make major repairs.



CHAPTER 13

ENERGY ASSISTANCE AND WEATHERIZATION

OVERVIEW

Energy costs have a substantial impact on the elderly poor. Often
they are unable to afford the high costs of heating and cooling, and
they are far more physically vulnerable than younger adults in
winter and summer. The high cost of energy is a special concern
for low-income elderly individuals. The inability to pay these costs
causes the elderly to be more susceptible to hypothermia in the
winter and heat stress in the summer. Hypothermia, the poten-
tially lethal lowering of body temperature, is estimated to cause the
deaths of nearly 25,000 elderly people each year. The Center for
Environmental Physiology in Washington, DC. reports that most of
these deaths occur after extended exposure to cool indoor tempera-
tures rather than extreme cold. Hypothermia can set in at indoor
temperatures between 50 and 60 degrees Fahrenheit. Additionally,
extremes in heat contribute to heat stress, which in turn can trig-
ger heat exhaustion, heatstroke, heart failure, and stroke.

Two Federal programs aim to ease the energy cost burden for
low-income individuals: The Low-Income Home Energy Assistance
Program (LIHEAP) and the Weatherization Assistance Program -
(WAP). Both LIHEAP and WAP give priority to elderly and dis-
abled citizens to assure that they aware that help is available, and
to minimize the possibility of utility services being shut off. In the
past, States have come up with a variety of means for imple-
menting the targeting requirement. Several aging organizations
have suggested that Older Americans Act programs, especially sen-
jor centers, be used to disseminate information and perform out-
reach services for the energy assistance programs. Increased effort
has been made in recent years to identify elderly persons eligible
for energy assistance and to provide the elderly population with in-
formation about the risks of hypothermia.

Although these programs have played an important role in help-
ing millions of America’s poor and elderly meet their basic energy
needs, and to weatherize their homes, there is a gap between exist-
ing Federal resources allotted and the needs of the population
these programs were intended to serve. In FY1983, 31 percent of
the total households estimated to have incomes at or below the
Federal maximum income eligibility standards (or just under half
of the total households estimated to have incomes at or below
stricter state eligibility rules) received heating assistance through
LIHEAP. In FY2001 about 16 percent of federally eligible -house-
holds and 22 percent of state-eligible households received LIHEAP
heating or winter crisis assistance.

(221)
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The LIHEAP Home Energy Notebook for FY2001 shows that in
FY2001 the average household had energy expenditures of $1,537
compared to$1,311 for low-income households (those at or below
150 percent of Federal poverty guidelines or 60 percent of state me-
dian income, whichever is greater) and $1,301 for LIHEAP recipi-
ent households. Although these data indicate that both LIHEAP-re-
cipient households and low-income households spent less on energy
than the average house did, these expenditures represented a
greater portion of their incomes than for all households. In FY2001
LIHEAP-recipient households expended more than 17 percent, and
low-income households expended 14 percent, of their total house-
hold income on energy costs; in comparison all households ex-
pended 7 percent of total income on energy expenditures in that
same year.

Both the LIHEAP and weatherization programs are vital to the
households they serve, especially during the winter months. Ac-
cording to a 1994 HHS study, since major cuts in LIHEAP began
in 1988, the number of low-income households with “heat interrup-
tions” due to inability to pay had doubled. Thus, many low-income
people go to extraordinary means to keep warm when financial as-
sistance is inadequate, such as going to malls, staying in bed, using
stoves, and cutting back on food and/or medical needs. A survey of
19 states and the District of Columbia, conducted by the National
Energy Assistance Directors’ Association, reported that arrearage
and threats of shut-offs increased to 4.3 million households in 2001.

An estimated 4.8 million households received LIHEAP heating
assistance, winter crisis aid, or both in FY2001 compared to 3.9
million in FY2000; in FY1983 about 6.8 million households received
LIHEAP assistance with heating costs. (These numbers are HHS
estimates of total unduplicated households served.) In each of these
years a much smaller number of additional (or the same) house-
holds received summer cooling, summer crisis, or weatherization
assistance. Data from the March 2001 Current Population Survey
(CPS) indicates an estimated 37 percent of LIHEAP-recipient
households included at least one member who was 60 years or
older; the March 1983 CPS data indicated an estimated 40 percent
of LlIdHEAP-eligible households included a member 60 years of age
or older.

A. BACKGROUND

1. THE Low-INcOME HOME ENERGY ASSISTANCE PROGRAM

In the 1970’s, prior to LIHEAP, there were a series of modest,
short-term fuel crisis intervention programs for low-income house-
holds. These programs were administered by the Office of Economic
Opportunity and its now-defunct successor agency, the Community
Services Administration (CSA) on an annual budget of approxi-
mately $200 million or less. However, between 1979 and 1980 the
price of home heating oil doubled. As a result, Congress sharply ex-
panded aid for energy by appropriating $1.6 billion for energy as-
sistance (P.L. 96-126). Of this amount, $400 million went to CSA
for the continuation of its crisis-intervention programs; the Depart-
ment of Health, Education and Welfare (predecessor to HHS) re-
ceived the remaining $1.2 billion with instructions to spend $400
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million for a special one-time energy allowance to Supplemental Se-
curity Income (SSI) recipients and $800 million for block grants to
States to provide supplemental energy allowances.

For the following fiscal year, as part of the crude oil windfall
profit tax legislation, Congress passed the Home Energy Assistance
Act of 1980 (P.L. 96-233); this act established the Low Income En-
ergy Assistance Program (LIEAP) on a 1-year only basis. Adminis-
tered solely by HHS it received a $1.85 billion appropriation. For
FY1982 Congress extended and renamed this program the Low In-
come Home Energy Assistance Program or LIHEAP (Title XXVI of
the Omnibus Budget Reconciliation Act of 1981 (OBRA, P.L. 97—
35). LIHEAP has subsequently been reauthorized and amended by
the Human Services Reauthorization Acts of 1984, 1986, 1990, the
National Institutes of Health Revitalization Act of 1993, the
Human Services Amendments of 1994, and the Human Services
Reauthorization Act of 1998. LIHEAP’s authorization is currently
set to expire at the end of FY2004.

LIHEAP is one of the seven block grants originally authorized by
OBRA. It is administered by the Office of Community Services
within the Administration for Children and Families at HHS. The
purpose of LIHEAP is to assist eligible households in meeting the
costs of home energy. Grants are made to the States, the District
of Columbia, Puerto Rico, numerous Indian tribes and tribal orga-
nizations, and several U.S. territories. State grantees (including
the District of Columbia) receive a percentage share of the annual
Federal regular funds appropriation; (grants to Indian tribes are
taken from their State’s allocation and funds for Puerto Rico and
other territories are from a special set-aside of these regular
funds). The percentage share for each State has in most years been
set by a formula established in LIHEAP’s predecessor program for
FY1981; that formula included some factors that gave special
weight to states with high heating costs as well as greater numbers
of low-income households. However, in 1984 Congress amended the
LIHEAP statute to provide that in FY1986 and succeeding years,
whenever Congress appropriates regular funds above $1.975 bil-
lion, a different formula takes effect. Under this different formula
grants are to be allocated largely on the basis of home energy ex-
penditures (heating or cooling) by low-income households. (A fund-
ing level that triggered this different formula was last appropriated
in FY1986.) _

The annual Federal regular fund LIHEAP allotments may be
supplemented with contingency/emergency funds. These funds are
appropriated by Congress but may only be released at the discre-
tion of HHS and the President and to meet additional home energy
assistance needs resulting from a natural disaster or other emer-
gency. States may also use other sources to supplement Federal
LIHEAP funds as well. These include : oil price overcharge settle-
ments (money paid by oil companies to settle oil price control viola-
tion claims and distributed to States by the Energy Department);
State and local funds and special agreements with energy pro-
viders; Federal dollars carried over from the previous fiscal year
(up to 10 percent of state allotment); funds that are authorized to
be transferred from other Federal block grants; Federal payments
for grantees that successfully “leverage” non-Federal resources and;
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competitive Federal grants for grantees that establish a program to
increase efficiency of energy usage among low-income families and
reduce their vulnerability to homelessness.

Financial assistance is provided to eligible households, directly or
through vendors. Some States also make payments in other ways,
such as through vouchers or direct payments to landlords. These
funds may be used to help meet home heating and cooling costs,
assist with an energy-related crisis, provide low-cost weatherization
(limited to 15 percent of allotment or up to 25 percent if grantee
receives a Federal waiver) or to offer other services that reduce the
need for energy assistance (limited to 5 percent of the allotment).

Flexibility is allowed in the use of the grants but states are re-
quired to target their assistance to households with the lowest in-
comes that pay a high proportion of their income for home energy.
Federal rules also require that homeowners and renters be treated
equitably and that a maximum of 10 percent of the grant may be
used for administrative costs. Finally, States establish their own
benefit structures and eligibility rules within broad Federal guide-
lines. The maximum Federal income eligibility level for a house-
hold is 150 percent of the Federal poverty income guidelines or 60
percent of the State’s median income, whichever is greater. Lower
income eligibility requirements may be set by grantees, but not
below 110 percent of the Federal poverty level. Automatic eligibility
may also be granted to households receiving other forms of public
assistance, such as SSI, Temporary Assistance to Needy Families,
food stamps, certain needs-tested veterans’ and survivors’ pay-
ments.

The LIHEAP statute does place certain other program require-
ments on grantees. Grantees are required to provide a plan which
describes eligibility requirements, benefit levels, and the estimated
amount of funds to be used for each type of LIHEAP assistance.
Public input is required in developing the plan. Energy crisis inter-
vention must be administered by public or nonprofit entities that
have a proven record of performance. Crisis assistance must be pro-
vided within 48 hours after an eligible household applies. In life-
threatening situations, assistance must be provided in 18 hours. A
reasonable amount must be set aside by grantees for energy crisis
intervention until March 15 of each year. Applications for crisis as-
sistance must be taken at accessible sites and assistance in com-
pleting an application must be provided for the physically disabled.

PROGRAM DATA

The LIHEAP Report to Congress for FY2001, indicates (based on
State-reported data) that in FY2001 4.4 million households re-
ceived regular heating cost assistance and 1.4 million received win-
ter/year-round crisis aid. In addition, cooling aid was provided to
an estimated 250,000 households, summer crisis aid to 87,000
households, and weatherization assistance to 97,000. These data do
not reflect an unduplicated count of households, but rather are a
State-reported count of households that received each category of
assistance.

This same report shows that the average heating/winter crisis as-
sistance benefit in FY2001 was $364, although this amount varied
significantly between States. This combined benefit represented a
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34 percent increase from the average FY2000 benefit of $271. This
increase, however, only partially offset the rise in average home
heating expenditures for LIHEAP recipient households. Between
FY2000 and FY2001 these home heating expenditures increased
nationally by about 45 percent; FY2001 LIHEAP heating benefits
offset 68 percent of costs compared to 73 percent for FY2000. The
average cooling benefit for FY2001 was $219 and the average
FY2001 summer crisis benefit was $188. The percentage of feder-
ally eligible households assisted with LIHEAP heating/winter crisis
aid was estimated at 16 percent for FY2001 compared to 13 percent
of federally eligible households in FY2000.

The LIHEAP Home Energy Notebook for FY2001 includes the fol-
lowing data:

Colder FY2001 weather helped lift average residential
‘energy expenditures for all households to $1,537 in that
year compared to $1,293 in FY2000;

LIHEAP recipient households increased their average
residential energy expenditures by 21 percent, from $1,077
in FY2000 to $1,301 in FY2001;

The most recent survey data on the kinds of home heat-
ing fuel used is from 1997. These data shows that natural
gas is the most commonly used heating fuel for all house-
holds (52.7 percent), as well as for low-income households
(49.2 percent), and for LTHEAP recipient households (51.3
percent). Use of electricity as a main heating source has
increased for LIHEAP recipient households and reached
29.4 percent, compared to 29.2 percent for all households.
Fuel oil is the main heating source for 8.6 percent of
LIHEAP recipient households, compared to 9.3 percent for
all households. Finally 2.3 percent of LIHEAP households
used kerosene as a heating fuel compared to just 1.0 per-
cent of all households.

Average home heating expenditures for LIHEAP recipi-
ent households were estimated to be $535 for FY2001..

In FY2001 average home heating expenditures rep-
resented a higher percentage of annual income for
LIHEAP-recipient households (17.2 percent) and low-in-
come households (14.0 percent) than for all households (7.0
percent);

While electricity is used by most households to cool their
homes, low-income households are less likely than all
households to cool their homes;

In FY2001 among all households that cooled the average
home cooling expenditure was $131, and for LIHEAP re-
cipients that cooled it was $108;

In FY2001 cooling expenditures represented a higher
percentage of average annual income for LIHEAP recipient
households that cooled (1.4 percent) than for low-income
households that cooled (1.1 percent) or all households that
cooled (0.5 percent).
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FUNDING

There has been a reduction in the level of regular LIHEAP fund-
ing in the past two decades, from a high of %121.1 billion in fiscal
year 1985 to a program low of $900 million in fiscal year 1996. The
annual regular LIHEAP appropriation for FY2001 through FY2003
has moved between $1.4 billion and $1.8 billion. However, regular
LIHEAP funds have in every year since FY1994 been supple-
mented with separately appropriated emergency/contingency fund-
ing. Contingency funds appropriated by Congress are not always
released and may be available for one or more years. In FY2001
states had access to more than $823 million in contingency funds.
(Some of these funds were appropriated and/or released in FY2000
but remained available and were obligated by States in FY2001.)
Accounting for these contingency dollars, total Federal LIHEAP
funds reached an all-time high in FY2001 at $2.2 billion. Contin-
gency funds released in FY2002 and FY2003 were significantly
under this amount. Total FY2002 funding declined to $1.8 billion
and in FY2003 was $2.0 billion.

Contingency LIHEAP funds have been utilized in recent years
for both cold and hot weather emergencies. In FY2000 and FY2001
most contingency fund releases were allocated to all States for as-
sistance to low-income households that faced significant increases
in heating oil, natural gas, and propane prices due to cold weather.
However, some contingency funds in FY2000 and all of the FY2002
contingency funds were released for cooling purposes to assist se-
lected States that experienced extreme heat.

2. THE DEPARTMENT OF ENERGY (DOE) WEATHERIZATION
ASSISTANCE PROGRAM

According to DOE, the term “weatherize” initially meant emer-
gency and temporary measures such as caulking and weather-strip-
ping of windows and doors and low-cost measures such as covering
windows with plastic sheets. As the program evolved, it has gradu-
ally come to embrace a broader range of more permanent, cost-ef-
fective energy efficiency measures that may apply to the building
envelope (e.g. insulation and windows), heating and cooling sys-
tems, electrical system, and electricity-consuming appliances.

Federal efforts to weatherize the homes of low-income persons
began on an ad hoc, emergency basis after the 1973 Arab Oil Em-
bargo. In 1975, a formal program was established at the Commu-
nity Services Administration (CSA), a once-independent Federal
agency that is now defunct. Title IV of the Energy Conservation
and Production Act (P.L. 94-385), enacted in 1976, directed the
Federal Energy Administration (FEA) to conduct a weatherization
program. In October 1977, the newly formed Department of Energy
(DOE) assumed responsibility for weatherization and all other FEA
programs. In 1977 and 1978, DOE administered this weatheriza-
tion grant program in a way that paralleled and supplemented the
CSA program; DOE provided money for the purchase of equipment
and materials and CSA arranged for labor. In 1979, DOE became
the sole Federal agency responsible for operating a low-income
weatherization assistance program. This program is currently ad-
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ministered by DOE’s Office of Energy Efficiency and Renewable
Energy (EERE).

The Weatherization Assistance Program’s (WAP’s) goals are to
decrease national energy use and to reduce the impact of high fuel
costs on low-income households, particularly those of elderly and
disabled persons. Also, the program seeks to increase employment
opportunities through the installation and manufacturing of low-
cost weatherization equipment and materials. The 1990 legislation
that reauthorized the program also extended it to permit and en-
couragf the use of innovative energy-saving technologies to achieve
its goals.

The Weatherization Assistance Program distributes Federal
funding to States by formula. Each State, in turn, has discretion
to distribute its share of funding to local government weatheriza-
tion agencies. There are 51 State grantees (each State and the Dis-
trict of Columbia), and about 970 local weatherization agencies, or
subgrantees. v

To be eligible for weatherization assistance, household income
must be at .or below 125 percent of the Federal poverty level. Each
State may raise its income eligibility level to 150 percent of the
poverty level to conform with the LIHEAP income ceiling. States
may not, however, set the income eligibility level below 125 percent
of the poverty level. Households with persons receiving Temporary
Assistance to Needy Families (TANF), Supplemental Security In-
surance (SSI), or local cash assistance payments are also eligible
for weatherization assistance. Priority is given to households with
an elderly individual, aged 60 and older, or with a disabled person.
In 2000, DOE issued a rule that amended the priorities for the
Weatherization program. “Households with a high energy burden”
and “high residential energy users” were added as new categories
for priority service.

Federal regulations (10 CFR 440) specify that each State’s share
of funds is to be based on its climate, relative number of low-in-
come households, and share of residential energy use. Funds made
available to the States are, in turn, allocated to nonprofit agencies
to purchase and install energy conserving equipment and mate-
rials, such as insulation, and to make energy-related repairs. Fed-
eral law allows a maximum average expenditure of $2,614 per
household in program year 2003, unless a state-of-the-art energy
audit shows that additional work on heating systems or cooling
equipment would be cost-effective.

PROGRAM DATA

Since its inception through FY2003, the DOE Weatherization
Program has served more than 5.2 million homes. In approximately
33 percent of the homes weatherized, at least one resident was 60
years of age or older. An estimated 105,000 homes were weather-
ized in fiscal year 2002 and the target is 123,000 in fiscal year
2003.

In 1993, DOE’s Oak Ridge National Laboratoery issued a report
entitled National Impacts of the Weatherization Assistance Pro-
gram in Single Family and Small Multifamily Dwellings. The re-
port used data from the 1989 program year (April 1, 1989, through
March 31, 1990) in which 198,000 single-family and small multi-
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family buildings and 20,000 units in large multifamily buildings
were weatherized. A representative sample of nearly 15,000 dwell-
ings was used in the study. The report indicated that the Weather-
ization Program saved money, reduced energy use, and made
weatherized homes a safer place to live.

The report had six key findings. First, the report estimated that
the Weatherization Program saved $1.09 in energy costs for every
$1 spent. Second, the average energy savings per dwelling was
$1,690, while it cost $1,550 to weatherize the average home, includ-
ing overhead. Third, the program was most effective in the cold
weather states of the Northeast and upper Midwest, which may be
due to DOE’s early emphasis on heating needs rather than cooling
needs. States with cold climates produced the greatest energy sav-
ings. For natural gas consumption, first-year savings yielded a 25
percent reduction in gas used for space heating and a 14 percent
reduction in total electricity use.

Fourth, weatherization reduced the average low-income recipi-
ent’s energy bill by $116, which was about 18 percent of the $640
average total bill for home heating.

Fifth, energy savings from weatherization reduced U.S. carbon
emissions by nearly one million metric tons. Savings were the most
dramatic in single-family, detached houses in cold climates.

Sixth, the average low-income household in the North was par-
ticularly hard hit by home energy costs, spending 17 percent of its
income on energy. Elsewhere across the country, low-income house-
holds typically spent 12 percent of their income on energy, com-
pared to only 3 percent for households with higher levels of income.

In 1997, DOE’s Oak Ridge National Laboratory issued a report
entitled Progress Report of the National Weatherization Assistance
Program. This report was a “metaevaluation” analysis of 17 sepa-
rate evaluations of state-level implementation of the Weatheriza-
tion Program in program year 1996. Compared to the above-noted
findings for program year 1989, this report found that implementa-
tion of many recommendations in the 1993 national evaluation had
produced 80 percent higher average energy savings per dwelling in
1996. These savings include a 23.4 percent reduction in natural gas
consumption for all end uses.

According to DOE, the Weatherization Assistance Program con-
ducts periodic metaevaluations of program performance based on
State-level program evaluations and generates national benefit/cost
ratios based on the metaevaluation results. The most recent
metaevaluation results were made available to program manage-
ment for review in October 2002.

FUNDING

Since 1990, the DOE Weatherization Program has operated with-
out a formal authorization of appropriations. Nevertheless, Con-
gress has continued to appropriate funds to support the Program’s
activities. This includes $135.0 million in FY2000; $152.7 million in
FY2001; $230.0 million in FY2002; $223.5 million in FY2003; and
$228.5 million in FY2004.



CHAPTER 14

Older Americans Act of 1965

HiSTORICAL DEVELOPMENT

Congress created the Older Americans Act in 1965 in response
to concern by policymakers about a lack of community social serv-
ices for older persons. The original legislation established authority
for grants to states for community planning and social services, re-
search and development projects, and personnel training in the
field of aging. The law also established the Administration on
Aging (AoA) within the then-Department of Health. Education and
Welfare (DHEW) to administer the newly created grant programs
and to serve as the Federal focal point on matters concerning older
persons.

Although older persons may receive services under many other
Federal programs, today the Act is considered to be the major vehi-
cle for the organization and delivery of social and nutrition services
to this group. It authorizes a wide array of service programs
through a nationwide network of 57 state agencies on aging and
more than 655 area agencies on aging, supports the sole Federal
job creation program benefiting low-income older workers, and
funds training, research, and demonstration activities in the field
of aging.

Prior to the creation of the Act in 1965, older persons were eligi-
ble for limited social services through some Federal programs.
However, with the recognition that older persons were becoming an
increasing proportion of the population and that their needs were
not being formally addressed through existing programs, many
groups began advocating on their behalf. Their actions led Presi-
dent Truman to initiate the first National Conference on Aging in
1950. Conferees called for government and voluntary agencies to
accept greater responsibility for the problems and welfare of older
persons. Further interest in the field of aging led President Eisen-
hower to create the Federal Council on Aging in1956 to coordinate
the activities of the various units of the Federal Government re-
lated to aging.

The beginning of a major thrust toward legislation along the
lines of the later-enacted Older Americans Act was made at the
1961 White House Conference on Aging. The Conferees called for
a Federal coordinating agency in the field of aging to be set up on
a statutory basis, with adequate funding for coordinating Federal

(229)
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efforts in aging, as well as a Federal program of grants for commu-
nity services specifically for the elderly.?

In response to the White House Conference on Aging rec-
ommendations, Representative John Fogarty of Rhode Island and
Senator Pat McNamara of Michigan introduced legislation in 1962
to establish an independent U.S. Committee on Aging to cut across
the responsibilities of many departments and agencies, and a pro-
gram of grants for social services, research, and training that
would benefit older persons. Because there were objections by the
Administration to the creation of an independent Federal agency
on aging, the legislation was not enacted. Legislation introduced
the following year by Representative Fogarty and Senator McNa-
mara modified the 1962 proposal by creating within DHEW, the
Administration in Aging which was to be under the direction of a
Commissioner for Aging and appointed by the President with the
appr;i)val of the Senate. However, the 1963 proposal was not en-
acted.

The Act as introduced in 1965 basically paralleled the 1963 pro-
posal. Sponsors emphasized how it would provide resources nec-
essary for public and private social service providers to meet the
social service needs of the elderly. The Act received wide bipartisan
support and was signed into law by President Johnson on July 14,
1965. In addition to creating AoA, the Act authorized grants to
states for community planning and services programs, as well as
for research, demonstration, and training projects in the field of
aging. In his remarks upon signing the bill, the President indicated
that the legislation would provide “an orderly, intelligent, and con-
structive program to help us meet the new dimensions of respon-
sibilities which lie ahead in the remaining years of this century.
Under this program every state and every community can now
move toward a coordinated program of services and opportunities
for our older citizens.” 2

MAJOR AMENDMENTS TO THE ACT

The Act has been amended 14 times since the original legislation
was enacted. The first amendments to the Act in 1967 extended au-
thorization for the state grant program and for research, dem-
onstration, and training programs created in 1965. In 1969, Con-
gress added authority for a program of areawide model projects to
test new and varied approaches to meet the social service needs of
the elderly. The 1969 amendments also authorized the foster
grandparent and retired senior volunteer programs to provide part-
time volunteer opportunities for the elderly. (Authority for volun-
teer programs was subsequently repealed and these programs were
reauthorized under the Domestic Volunteer Service Act of 1973.)

Major amendments to the Act occurred in 1972 with the creation
of the national nutrition program for the elderly, and in 1973, with
the establishment of substate area agencies on aging. The 1973
amendments represented a major change because for the first time

1U.S. Department of Health Education and Welfare, Special Staff on Aging, The National and
Its Older People, Report of the White House Conference on Aging, Jan. 9-12, 1961, Washington,
Apr. 1961.

2Public Papers of the Presidents of the United States, Lyndon B. Johnson, Book II, Wash-
ington, 1965, p. 744.
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Federal law authorized the creation of local agencies whose pur-
pose is to plan and coordinate services for older persons and to act
as advocates for programs on their behalf. These amendments also
created legislative authority for the community service employment
program for older Americans which had previously operated as a
demonstration initiative under the Economic Opportunity Act. In
1975, Congress extended the Older Americans Act through 1978
and specified certain services to receive funding priority under the
state and area agency on aging program.

The 1978 amendments represented a major structural change to
the Act when the separate grant programs for social services, nutri-
tion services, and multipurpose senior center facilities were consoli-
dated into one program under the authority of state and area agen-
cies on aging. The intent of these amendments was to improve co-
ordination among the various service programs under the Act.
Among other changes were requirements for establishing state
long-term care ombudsman programs and a new Title VI author-
izing grants to Indian tribal organizations for social and nutrition
services to older Indians.

The 1981 amendments made modifications to give state and area
agencies on aging more flexibility in the administration of their
service programs. These amendments also emphasized the transi-
tion of participants to private sector employment under the commu-
nity service employment program. In 1984, Congress enacted a
number of provisions, including adding responsibilities for AoA;
adding provisions designed to target services on low-income minor-
ity older persons; giving more flexibility to states regarding service
funds allocations; and giving priority to the needs of Alzheimer’s
victims and their families.

The 1987 amendments expanded certain service components of
the state and area agency program to address the special needs of
certain populations. Congress authorized six additional distinct au-
thorizations of appropriations for services: in-home services for the
frail elderly; long-term care ombudsman services; assistance for
special needs: health education and promotion services; services to
prevent abuse, neglect and exploitation of older individuals; and
outreach activities for persons who may be eligible for benefits
under the supplemental security income (SSI), Medicaid and food
stamp programs. Among other changes were provisions designed to
give special attention to the needs of older Native Americans and
persons with disabilities, emphasize targeting of services to those
most in need, elevate the status of AoA within the Department of
Health and Human Services (DHHS), and liberalize eligibility of
community service employment participants for other Federal pro-

ams.

The 1992 amendments restructured some of the Act’s programs.
A new Title VII, Vulnerable Elder Rights Protection Activities, was
created to consolidate and expand certain programs that focus on
protection of the rights of older persons. Title VII incorporated sep-
arate authorizations of appropriations for the long-term care om-
budsman program; program for the prevention of elder abuse, ne-
glect, and exploitation; elder rights and legal assistance develop-
ment program; and outreach, counseling, and assistance for insur-
ance and public benefit programs. In addition, provisions were in-
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cluded to strengthen requirements related to targeting of Title III
services on special population groups. Other amendments author-
ized programs for assistance to caregivers of the frail elderly; clari-
fied the role of Title III agencies in working with the for-profit sec-
tor; and required improvements in AoA data collection.

The latest amendments were enacted in 2000 after 6 years of
congressional debate on reauthorization. P.L. 106-501 extended the
Act’s programs through FY2005. These amendments authorized the
National Family Caregiver Support Program under Title III; re-
quired the Secretary of the Department of Labor (DoL) to establish
performance measures for the senior community service employ-
ment program; allowed states to impose cost-sharing for certain
Title III services older persons receive while retaining authority for
voluntary contributions by older persons toward the costs of serv-
ices; expanded a state’s authority to transfer funds between these
programs; clarified that the Title III formula allocation is to be
based on the most recent population data, while stipulating that no
state will receive less than it received in FY2000; and consolidated
a number of previously separately authorized programs. In addi-
tion, the amendments require the President to convene a White
House Conference on Aging by December 31, 2005.

The following provides a brief description of the Act titles.

TiTLE 1. DECLARATION OF OBJECTIVES

Title I of the Act sets out broad social policy objectives oriented
toward improving the lives of all older Americans, including ade-
quate income in retirement, the best possible physical and mental
health, opportunity for employment, and comprehensive long-term
care services, among other things.

TrTLE II. ADMINISTRATION ON AGING

Title II establishes AoA as the chief Federal agency advocate for
older persons and sets out the responsibilities of AoA and the As-
sistant Secretary for Aging. The Assistant Secretary is appointed
by the President with the advice and consent of the Senate. Title
II requires that AoA establish the National Eldercare Locator Serv-
ice to provide nationwide information through a toll-free telephone
number to identify community resources for older persons. It also
requires AoA to establish the National Long-Term Care Ombuds-
man Resource Center, the National Center on Elder Abuse, the Na-
tional Aging Information Center, and the Pension Counseling and
Information Program.

TITLE III. GRANTS FOR STATE AND COMMUNITY PROGRAMS ON
AGING

Title III authorizes grants to state and area agencies on aging to
act as advocates on behalf of, and to coordinate programs for, older
persons. It accounts for 69 percent of total OAA funds in FY2004
($1.243 billion out of $1.8 billion). The program, which supports 56
state agencies on aging, 655 area agencies on aging, and more than
29,000 service providers, authorizes six separate service programs.
States receive separate allotments of funds for supportive services
and centers, family caregiver support, congregate and home-deliv-
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ered nutrition services, nutrition incentive services grants, and dis-
ease prevention and health promotion services.

Title III services are available to all persons aged 60 and over,
but are targeted to those with the greatest economic and social
need, particularly low-income minority persons and older persons
residing in rural areas. Means testing is prohibited. Participants
are encouraged to make voluntary contributions for services they
receive.

Funding for supportive services, congregate and home-delivered
nutrition services, and disease prevention/health promotion serv-
ices is allocated to states by AoA based on each state’s relative
share of the total population of persons aged 60 years and over.
Funding for the family caregiver program is allotted to states based
on each state’s relative share of the total population of persons
aged 70 years and over. Nutrition services grants are allotted to
states based on a formula that takes into account the number of
meals served by the nutrition projects programs the prior year.

Supportive Services.—The supportive services and senior centers
program provides funds to states for a wide array of social services,
as well as the activities of approximately 11,000 senior centers.
Supportive services allow older persons to reside in their homes
and communities and remain as independent as possible. In
FY2002, the program served 7.5 million older persons who received
a range of services including transportation, home care, adult day
care, information and assistance, and legal assistance. Of all per-
sons served, 28 percent had income below the poverty level, and
over 20 percent were minority older persons. The most frequently
provided services are transportation, information and assistance,
home care services, and adult day care. In FY2002, the program
provided 37 million one-way trips and 2.7 million assisted trips; 20
million hours of personal care, homemaker, and chore services; and
more than 10 million hours of adult day care services.

Nutrition Services.—The Title III nutrition program is the Act’s
largest program; funded at $714 million in FY2004, it represents
40 percent of the Act’s total funding and 57 percent of Title III
funds. Data for FY2000 show that of the 250 million meals served,
57 percent were provided to frail older persons at home, and 43
percent were provided in congregate settings, such as senior cen-
ters and schools.

Meals provided must comply with the Dietary Guidelines for
Americans published by the Secretary of DHHS and the Secretary
of Agriculture. Projects must provide meals that meet certain die-
tary requirements based on the number of meals served by the
project each day. That is, projects that serve one meal per day
must provide to each participant a minimum of one-third of the
daily recommended dietary allowances as established by the Food
and Nutrition Board of the National Research Council, National
Academy of Sciences. Projects that serve two meals per day must
provide a minimum of two-thirds of the dietary allowances, and
projects that serve three meals per day must provide 100 percent
of the dietary allowances.

Persons who are 60 years of age or older, and their spouses of
any age, may participate in the nutrition program. The law also al-
lows the following groups to receive meals: persons under 60 years
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with disabilities who reside in housing facilities occupied primarily
by the elderly where congregate meals are served; persons with dis-
abilities who reside at home with, and accompany, older individ-
uals; and volunteers who provide services during the meal hours.

Congregate and home-delivered nutrition services providers are
required to offer older persons at least one meal per day five or
more days per week. The law provides an exception in rural areas
if the 5-day weekly frequency is not feasible and a lesser frequency
has been approved by the state agency on aging. Congregate nutri-
tion providers are required to provide at least one “hot or other ap-
propriate meal” per day; home-delivered nutrition providers are to
provide at least “one hot, cold, frozen, dried, canned, or supple-
mental foods,” meal per day.

Data from a national evaluation of the nutrition program com-
pleted in 1997 show that, compared to the total elderly population,
nutrition program participants were older and more likely to be
poor, to live alone, and to be members of minority groups. Roughly
half of all meal recipients were low-income and 27 percent were mi-
norities. They were also more likely to have health and functional
limitations that place them at nutritional risk. The report found
the program plays an important role in participants’ overall nutri-
tion and that meals consumed by participants are their primary
source of daily nutrients. The evaluation also indicated that for
every Federal dollar spent, the program leverages additional other

ding on average, $1.70 for congregate meals, and $3.35 for
home-delivered meals.?

National Family Caregiver Support Program.—The National
Family Caregiver Support Program was added to Title IIT by the
2000 amendments (P.L. 106-501). The legislation authorizes the
following services: information and assistance to caregivers about
available services; individual counseling; organization of support
groups and caregiver training; respite services to provide families
temporary relief from caregiving responsibilities; and supplemental
services (such as adult day care or home care services, for exam-
ple), on a limited basis, that would complement care provided by
family and other informal caregivers.

Caregivers eligible to receive services may receive information
and assistance, and individual counseling, access to support groups,
and caregiver training. Services that tend to be more individual-
ized, such as respite, home care, and adult day care, would be di-
rected to persons who have specific care needs. These are defined
in the law as persons who are unable to perform at least two activi-
ties of daily living (ADL) without substantial human assistance, in-
cluding verbal reminding, or supervision; or due to a cognitive or
other mental impairment, require substantial supervision because
of behavior that poses a serious health or safety hazard to the indi-
vidual or other individuals. ADLs include bathing, dressing,
toileting, transferring from a bed or a chair, eating, and getting
around inside the home.

Priority is to be given to older persons and their families who
have the greatest social and economic need, with particular atten-

3U.S. Department of Health and Human Services. Office of the Assistant Secretary for Aging.
Serving Elders at Risk: The Older Americans Act Nutrition Programs. National Evaluation of
the Elderly Nutrition Program, 19931995, June 1996.



235

tion to low income individuals, and to older persons who provide
care and support to persons with mental retardation and develop-
mental disabilities. In addition, under certain -circumstances,
grandparents and certain other caregivers of children may receive
services.

The law allows states to establish cost-sharing policies for indi-
viduals who would receive respite and supplemental services pro-
vided under the program, that is, persons could be required to con-
tribute toward the cost of services received.

Funds are allotted to states based on a state’s share of the total
population aged 70 and over. However, persons under age 70 would
be eligible for caregiver services. The Federal matching share for
the specified caregiver services is 75 percent, with the remainder
to be paid by states. This is a lower Federal matching rate than
is applied to other Title III services (such as congregate and home-
delivered nutrition services, and other supportive services) where
the Federal matching rate is 85 percent.

According to AoA, in FY2002, states and territories conducted
outreach efforts to provide information about caregiver programs to
about 4 million persons; provided access assistance to 440,000 care-
givers; and conducted counseling and training services for about
180,000 caregivers. The program also supported respite care serv-
ices for over 76,000 caregivers and provided a variety of supple-
mental services such as home care and adult day care to over
56,000 caregivers.

TITLE IV. TRAINING, RESEARCH, AND DISCRETIONARY PROJECTS AND
PROGRAMS

Title IV of the Act authorizes the Assistant Secretary for Aging
to award funds for training, research, and demonstration projects
in the field of aging. Funds are to be used to expand knowledge
about aging and the aging process and to test innovative ideas
about services and programs for older persons. Over the years Title
IV has supported a wide range of research and demonstration
projects, including those related to income, health, housing retire-
ment, long-term care, as well as projects on career preparation and
continuing education for personnel in the field of aging.

In recent years, AoA has funded a number of national efforts
that support the work of state and area agencies on aging, includ-
ing the National Long-Term Care Ombudsman Resource Center,
the National Center on Elder Abuse, and other National Resource
Centers that focus on legal assistance, retirement needs of minority
populations and the vulnerable elderly. Other recent projects have
included the development of Naturally Occurring Retirement Com-
munities (NORCs) that assist older persons to age in place by pro-
viding them with home and community services in their own resi-
dential areas, and intergenerational opportunities that link older
E)lurllteers with children with disabilities whose support system is

agile.

TiTLE V. COMMUNITY SERVICE EMPLOYMENT FOR OLDER AMERICANS

The community service employment program for Older Ameri-
cans has as its purpose to promote useful part-time opportunities
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in community service activities for unemployed low-income persons
who are 55 years or older and who have poor employment pros-
pects. The program is the only existing job creation program for
adults since the elimination of public service employment under
the Comprehensive Employment and Training Act (CETA).# Mod-
eled after a pilot program called Operation Mainstream, it was first
funded in 1965. Operation Mainstream was designed to employ
poor, chronically unemployed adults and operated primarily in
rural areas. In 1967, administrative responsibility for Operation
Mainstream was transferred from the Office of Economic Oppor-
tunity to the Department of Labor (DOL), but funding authority
continued under the Economic Opportunity Act. In 1973, the pro-
gram was given a statutory basis under Title IX of the Older Amer-
ican Comprehensive Services Amendments of 1973. The 1975
amendments to the Older Americans Act incorporated the program
as Title IX of the Act, and the 1978 amendments redesignated the
%rol%ram as Title V. The program continues to be administered by
oL.

In FY2004, the community service employment program rep-
resents about 24 percent of total OAA funds ($438.7 million out of
$1.8 billion). The program not only provides opportunities for part-
time employment and income for older persons, but also contrib-
utes to the general welfare of communities by providing a source
of labor for various community service activities. Enrollees work
part-time in a variety of community service activities. The program
supports 61,500 jobs and services about 92,300 persons in FY2003
(for the program year, July 1, 2003-June 30, 2004). The cost per
job slot in FY2003 is $7,153.

Enrollee Benefits.—Enrollees are paid no less than the Federal or
state minimum wage or the local prevailing rate of pay for similar
employment, whichever is higher. Federal funds may be used to
compensate participants for up to 1,300 hours of work per year (52
weeks at 25 hours a week), including orientation and training. Par-
ticipants work an average of 20-25 hours per week.

In addition to wages, enrollees receive physical examinations,
personal and job-related counseling, and transportation for employ-
ment purposes, under certain circumstances. Participants also may
receive on-the-job training. DOL regulations indicate that training
should be oriented toward upgrading job skills in preparation for
community service as well as unsubsidized employment. Enrollees
are paid at the established rate of pay when participating in train-
ing.

Participant Eligibility.—Persons eligible to participate in the pro-
gram are those who are 55 years of age or older (priority must be
given to persons 60 years and older), unemployed, and who have
poor employment prospects. Persons’ income must not exceed 125
percent of the DHHS poverty level guidelines.

When determining eligibility for Title V benefits, non-cash in-
come such as food stamps and compensation received in the form
of food or housing, unemployment benefits, and welfare payments,
are not counted as income. Wages received under Title V are count-

“The Rehabilitation Act authorizes a community service employment program for persons
with disabilities. It has never been funded.
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ed when determining eligibility for certain income-tested programs,
such as the supplemental security income (SSI) program. However,
Title V wages are exempted in determining eligibility and level of
benefits for the food stamp program and for Federal housing pro-
grams. Enrollee wages are subject to Federal, state, and local
taxes, and participants contribute to social security.

Placement of Enrollees into Unsubsidized Employment.—The
20002 amendments to the Act emphasized the role of the program
regarding placement of enrollees into unsubsidized private employ-
ment in a number of ways. First, the law was changed to state that
the purpose of Title V includes not only placement of participants
in community service activities, but also placement of participants
in the private sector. Second, it increased the amount of funds to
be set aside by the Secretary of DoL from the total appropriation
for projects that place participants in unsubsidized employment.
Third, the law codifies a DoL regulation regarding placement of en-
rollees into unsubsidized employment: the Secretary must establish
a requirement that grantees place at least 20 percent of enrollees
into unsubsidized employment. The law defines “placement into
public or private unsubsidized employment” as full- or part-time
employment in the public or private sector by an enrollee for 30
days within a 90-day period without using a Federal or state sub-
sidy program.

. Distribution of Funds to National Organizations and States.—
Funds under the program are distributed to states and to national
organizations according to a set of requirements that include a
2000 hold harmless amount (funds are distributed to state agencies
and national organizations at their FY2000 level of activities) and
state relative population aged 55 and over and relative per capita
income.

In 2002, DoL initiated a competitive grant award process for dis-
tribution of funds to national organizations. The process was effec-
tive with the release of funds for FY2003 (to be used during pro-
gram year 2003-2004 July 1, 2003-June 30, 2004). Prior to that
time, funds allocated for national organizations had been awarded
to 10 public or non-profit private organizations and the US. Forest
Service in the Department of Agriculture. The initiation of the com-
petitive grant process resulted in distribution of funds to 13 organi-
zations; some organizations that received funds prior to the com-
petitive process either received some reduction in funds or did not
receive funds after competition.

The following table shows the distribution of funds for program
year 2003—-2004.
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Title V of the Older Americans Act: FY2003 Funding to National Organizations and State

Sponsors
FY2003 Percent of
Sponsor amt')il;:ls)("ml| total
AARP Foundation Programs $75.0 17.0
Asociacion Nacional Pro Pessonas Mayores 18 18
Easter Seals, Inc. 16.2 37
Experience Works! 86.2 19.5
National ABLE Network 5.5 1.2
National Asian Pacific Center on Aging 6.1 14
National Caucus and Center on the Black Aged inc. 153 35
National Council on the Aging 219 5.0
National Indian Council on Aging 6.2 14
Senior Services America, Inc.2 50.1 113
SER-Jobs for Progress National, Inc. 26.3 59
U.S. Department of Agriculture Forest Service 20.5 46
Mature Services, Inc. 5.5 1.2
National organization sp , total $3426 71.5%
State agencies, total, $99.73 22.5%
Total $442.34 100.0%

*Funds are for FY2003 and are used from July 1, 2003-Jure 30, 2004.
! Formerly Green Thumb, Inc.

2Funds for this organization were previously admini
3This amount includes funds aliocated to the territories.
4includes funds for Section 502(e} experimental projects to assist in transitioning enrollees into unsubsidized positions.

by the National Council of Senior Citizens.

TITLE VI. GRANTS FOR SERVICES FOR NATIVE AMERICANS

Title VI authorizes funds for supportive and nutrition services to
older Native Americans. Funds are awarded directly by AoA to In-
dian tribal organizations, Native Alaskan organizations, and non-
profit groups representing Native Hawaiians. To be eligible for
funding, a tribal organization must represent at least 50 Native
American elders age 60 or older.

In FY2003, grants were awarded to 241 organizations rep-
resenting 300 Indian tribal organizations and two organizations
serving native Hawaiian elders. The 2000 amendments (P.L. 106—
501) added a new part to Title VI authorizing caregiver support
services to Native American elders. Most frequently provided serv-
ices under the program are transportation, home-delivered and con-
gregate nutrition services, and a wide range of home care services.

TiTLE VII. VULNERABLE ELDER RIGHTS PROTECTION ACTIVITIES

Title VII authorizes four separate vulnerable elder rights protec-
tion activities; these are the long-term care ombudsman program,;
the elder abuse, neglect and exploitation prevention program; legal
assistance development; and the Native American elder rights pro-
gram,

Funding for ombudsman and elder abuse prevention activities is
allotted to states based on the states’ relative share of the total
population age 60 and older. State agencies on aging may award
funds for these activities to a variety of organizations for adminis-
tration, including other state agencies, area agencies on aging,
county governments, nonprofit service providers, or volunteer orga-
nizations.

Most Title VII funding is directed at the long-term care ombuds-
man program. Of $19.4 million appropriated for FY2004, almost
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three-quarters is for ombudsman activities. The purpose of the pro-
gram is to investigate and resolve complaints of residents of nurs-
ing facilities, board and care facilities, and other adult care homes.
It is the only Older Americans Act program that focuses solely on
the needs of institutionalized persons.

The ombudsman program leverages funds from a number of
sources, other than the Older Americans Act.> In FY2001 (latest
data available), more than $60 million supported this program
from all sources combined (Federal and non-Federal). About 55 per-
cent of total program effort came from Older Americans Act and
other Federal sources; the remainder came from state and other
non-Federal sources.

In FY2001, there were 596 local and regional ombudsman pro-
grams with 1,029 staff (full-time equivalents). The program relies
heavily on volunteers to carry out ombudsman responsibilities—
about 14,000 volunteers assisted paid staff in FY2001. In FY2001,
AoA data show that state and local ombudsman programs inves-
tigated more than 264,0000 complaints by individuals in all resi-
dential settings. Most complaints relate to resident care, resident
rights, and quality of life issues.

LEGISLATIVE ACTIVITIES IN 107TH CONGRESS

Other than appropriations legislation, no major legislative
amendments to the Act have occurred since the Act’s reauthoriza-
tion in 2000. The Act is scheduled to be reviewed for reauthoriza-
tion by the 109th Congress.

The following table presents appropriations history for the Act’s
programs from FY1998 through FY2004. Total funding in FY2004
is $1.798 billion, a slight increase over the FY2003 level.

In FY2003, Congress transferred administrative authority for the
nutrition services incentive grant program from the U.S. Depart-
ment of Agriculture, where it had been since its inception, to AoA.
The program retains a separate authorization of appropriation
under Title III and funds are allocated to states based on their
share of total meals served the prior year. In addition, for FY2004,
Congress appropriated $2 million to support planning for the White
House Conference on Aging which is to be convened by the Presi-
dent by December 2005.

5States receive funds under a separate allotment of funds for ombudsman activities under
Title VIL in addition they may use Title III funds to support these activities.



Older Americans Act, Alzheimer's Demonstration Programs, and White House Conference on Aging, FY1998—FY2004

($ in millions)
0AA prog and Alzheimer’s ¢ ion grants FY1998 FY1999 FY2000 FY2001 FY2002 FY2003 FY2004
TITLE H: Administration on Aging $14.795 $15.395 $16.461 $17.232 $20.501 $20.233 $30.618
Program Administration (14.795) (15.395) (16.461) (17.232) (18.122) (17.869) (17.324)
Aging Network Support Activities (2.379 (2.369)! (13.294)2
TITLE Ill: Grants for State and Community Programs on Aging 961.798 952.339 987.617 1,151.285 1,230.293 1,240.891 1,243.059
Supportive services and centers 309.500 300.192 310.082 325.082 357.000 355.673 353.889
Family caregivers 125.000 136.000% 149.025% 152.7383
Disease prevention/heaith promotion 16.123 16.123 16.123 21.123 21.123 21919 21.970
Nutrition services 626.412 626.261 661.412 680.080 716.170 714.274 714.462
Congregate meals (374.412) (374.261) (374.336) (378.412) (390.000) (384.592) (386.353)
Home-delivered meals (112.000) (112.000) (146.970) (152.000) (176.500) (180.985) (179.917)
Nutrition services incentive program (140.000) (140.000) (140.000)  (149.668)*  (149.670)*  (148.697)5 (148.192)
In-home services for the frail elderly 9.763 9.763 none 6 6 6 6
TITLE IV: Training, Research, and Discretionary Projects and Programs 10.000 18.000 31.162 37.678 38.280 40.258 33.5097
TITLE V: Community Service Employment 440.200 440.200 440.200 440.200 445.100 442.306 438.650
TITLE VI: Grants to Native Americans 18.457 18.457 18.457 23.457 31.229 33.704 32717
Supportive and nutrition services {25.729) (27.495) (26.453)
Native American caregivers, (5.500) (6.209) (6.318)
TITLE VII: Vulnerable Elder Rights Protection Activities nones 12.181 13.1819 14.181° 17.681¢ 18.559 19.444
Long-term care ombudsman program none (7.449) 9 9 g g (14.276)
Elder abuse prevention none (4.732) 9 9 9 9 (5.168)
Legal assistance none none none none none none none
Native Americans elder rights program none none none none none none none
Total—Older Americans Act Programs $1,445250  $1456.569  $1,507.078  $1,684.033  $1,783.084  $1,771.057  $1,798.051
Alzheimer's Demonstration Grants!0 $5.970 $5.970 $5.970 $8.962 $11.500 $13.412 $11.883
White House Conf. on Aging none none none none none none $2.8141

lincludes $1.2 million for the Eldercare Locator and $1.2 million for Pension Counseling and Information Program.

2ncludes funds for activities previously funded under Title IV: Senior Medicare Patrols; National Long-Term Care Ombudsman Resource Center; and National Center on Eider Abuse. Also includes funds for the Eldercare tocater and Pension
Counseling and Information Program.

3Funding for Native American family caregiving is shown in Title Vi.

“Congress originally appropriated $150 million, then rescinded $332,000 (.22 percent} pursuant to Section 1(2}4) of P.L. 106-544.

SCongress d the program, previously funded by USDA, to AcA in FY2003.

SNot authorized.

7See footnote b. Funds shown are reduced from FY2003 leve) due to transfer of some funds to Title .

8Funding for ombudsman and elder abuse prevention activities was included in Title I,

9 Separate amounts not specified.

WPYh;I FY1939 Omnibus Consolidated Appropriations Act (P.L. 105-277/H.R. 4328) transferred the administration of the program from the Health Resources and Services Administration to AcA. The program is authorized under Section 398 of
the Public Health Service Act.

0ve
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CHAPTER 15

SOCIAL, COMMUNITY, AND LEGAL SERVICES
A. BLOCK GRANTS

1. BACKGROUND
(A) SOCIAL SERVICES BLOCK GRANT

Social services programs are designed to protect individuals from
abuse and neglect, help them become self-sufficient, and reduce the
need for institutional care. Social services for welfare recipients -
were not included in the original Social Security Act, although it
was later argued that cash benefits alone would not meet .all the -
needs of the poor. Instead, services were provided and funded.
largely by State and local governments and private charitable .
agencies. The Federal Government began funding such. programs .
under the Social Security Act in 1956 when Congress authorized a
dollar-for-dollar match of State social services funding; however,
this matching rate was not sufficient incentive for many States and
few chose to participate. Between 1962 and 1972, the Federal
matching amount was increased and several program changes were .
made to encourage increased State spending. By 1972, a limit was

placed on Federal social services spending because-of rapidly. rising . -

costs. In 1975, a new Title XX was added to the Social Security Act
which consolidated various Federal social services programs and ef-
fectively centralized Federal administration. Title XX provided 75
percent Federal financing for most social services, except family
planning which was 90 percent federally funded..

In 1981, Congress created the Social Services Block Grant.
(SSBG) as part of the Omnibus Budget Reconciliation Act (OBRA).
Non-Federal matching requirements were eliminated and Federal:
standards for services, particularly for child day care, also were -
dropped. The block grant allows. States to design their own mix of .
services and to establish their own eligibility requirements. There
is also no federally specified sub-State allocation formula. -

The SSBG program is permanently authorized by Title XX of the
Social Security Act as a “capped” entitlement to States. Legislation
amending Title XX is referred to the House Ways and Means Com-
mittee and the Senate Finance Committee. The program is admin-
istered by HHS.

SSBG provides supportive services for the elderly' and others.
States have wide discretion in the use of SSBG funds as long as
they comply with the following broad guidelines set by Federal law.
First, the funds must be directed toward the following federally es-
tablished goals: (1) prevent, reduce, or eliminate dependency; (2)
prevent neglect, abuse or exploitation of children and adults; (3)

(243)
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prevent or reduce inappropriate institutional care; (4) secure ad-
mission or referral for institutional care when other forms of care
are not appropriate; and (5) provide services to individuals in insti-
tutions. Second, the SSBG funds may also be used for administra-
tion, planning, evaluation, and training of social services personnel.
Finally, SSBG funds may not be used for capital purchases or im-
provements, cash payments to individuals, payment of wages to in-
dividuals as a social service, medical care, social services for resi-
dents of residential institutions, public education, child day care
that does not meet State and local standards, or services provided
by anyone excluded from participation in Medicare and other SSA
programs. States may transfer up to 10 percent of their SSBG al-
lotments to certain Federal block grants for health activities and
for low-income home energy assistance.

Welfare reform legislation enacted in the 104th Congress (P.L.
104-193) established a block grant, called Temporary Assistance
for Needy Families (TANF), to replace the former Aid to Families
with Dependent Children (AFDC) program. The welfare reform law
originally allowed States to transfer no more than 10 percent of
their TANF allotments to the SSBG. Under provisions of the
Transportation Equity Act (P.L. 105-178) the amount that States
could transfer into the SSBG was to be reduced to 4.25 percent of
their annual TANF allotments, beginning in FY2001. However, this
provision has been superceded by appropriations bills for each of
fiscal years 2001-2003, maintaining the transfer authority at the
10 percent level. Legislation proposing to permanently maintain
the 10 percent transfer level has been introduced in the 108th Con-
gress. Any of these transferred funds may be used only for children
and families whose income is less than 200 percent of the Federal
poverty guidelines. Moreover, notwithstanding the SSBG prohibi-
tion against use of funds for cash payments to individuals, these
transferred funds may be used for vouchers for families who are
denied cash assistance because of time limits under TANF, or for
children who are denied cash assistance because they were born
into families already receiving benefits for another child.

Some of the diverse activities that block grant funds are used for
are: child and adult day-care, home-based services for the elderly,
protective and emergency services for children and adults, family
planning, transportation, staff training, employment services, meal
preparation and delivery, and program planning.

(B) COMMUNITY SERVICES BLOCK GRANT

The Community Services Block Grant (CSBG) is the current
version of the Community Action Program (CAP), which was the
centerpiece of the war on poverty of the 1960’s. This program origi-
nally was administered by the Office of Economic Opportunity
within the Executive Office of the President. In 1975, the Office of
Economic Opportunity was renamed the Community Services Ad-
ministration (CSA) and reestablished as an independent agency of
the executive branch.

As the cornerstone of the agency’s antipoverty activities, the
Community Action Program gave seed grants to local, private non-
profit or public organizations designated as the official antipoverty
agency for a community. These community action agencies were di-
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rected to provide services and activities “having a measurable and
potentially major” impact on the causes of poverty. During the
agency’s 17-year history, numerous antipoverty programs were ini-
tiated and spun off to other Federal agencies, including Head Start,
legal services, low-income energy assistance and weatherization.

Under a mandate to assure greater self-sufficiency for the elderly
poor, the CSA was instrumental in developing programs that as-
sured access for older persons to existing health, welfare, employ-
ment, housing, legal, consumer, education, and other services. Pro-
grams designed to meet the needs of the elderly poor in local com-
munities were carried out through a well-defined advocacy strategy
which attempted to better integrate services at both the State level
and the point of delivery.

In 1981, the Reagan Administration proposed elimination of the
CSA and the consolidation of its activities with 11 other social serv-
ices programs into a social services block grant as part of an over-
all effort to eliminate categorical programs and reduce Federal
overhead. The administration proposed to fund this new block
grant in fiscal year 1982 at about 75 percent of the 12 programs’
combined spending levels in fiscal year 1981. Although the General
Accounting Office and a congressional oversight committee had
criticized the agency as being inefficient and poorly administered,
many in Congress opposed the complete dismantling of this anti-
poverty program. Consequently, the Congress in the Omnibus
Budget Reconciliation Act of 1981 (P.L. 97-35) abolished the CSA
as a separate agency, but replaced it with the CSBG to be adminis-
tered by the newly created Office of Community Services within the
Administration for Children and Families, under the Department
of Health and Human Services (HHS). Most recently the Coats
Human Services Reauthorization Act of 1998 (P.L. 105-285) reau-
thorized CSBG through FY2003.

The CSBG Act requires States to submit an application to HHS,
promising the State’s compliance with certain requirements, and a
plan showing how this promise will be carried out. States must
guarantee that legislatures will hold hearings each year on the use
of funds. States also must agree to use block grants to promote
self-sufficiency for low-income persons (including the elderly), to
address the needs of youth in low-income neighborhood programs
that will support the primary role of the family through after-
school child care programs and establishing violence free zones for
youth development, to provide emergency food and nutrition serv-
ices, to coordinate public and private social services programs, and
to encourage the use of private-sector entities in antipoverty activi-
ties. States also must provide an assurance that the State and all
eligible entities in the State will participate in the Results Oriented
Management and Accountability System (ROMA) or another per-
formance measure system. However, neither the plan nor the State
application is subject to the approval of the Secretary. No more
than 5 percent of the funds, or $55,000, whichever is greater, may
be used for administration.

Since States had not played a major role in antipoverty activities
when the CSA existed, the Reconciliation Act of 1981 offered States
the option of not administering the new CSBG during fiscal year
1982. Instead, HHS would continue to fund existing grant recipi-
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ents until the States were ready to take over the program. States
which opted not to administer the block grants in 1982 were re-
quired to use at least 90 percent of their allotment to fund existing
community action agencies and other prior grant recipients. In the
Act, this 90-percent pass-through requirement applied only during
fiscal year 1982. However, in appropriations legislation for fiscal
years 1983 and 1984, Congress extended this provision to ensure
program continuity and viability.

In 1984, Congress made the 90-percent pass-through require-
ment permanent and applicable to all States under Public Law 98—
558. In the 2001 fifty State survey released by the National Asso-
ciation for State Community Services Programs (NASCSP) and
funded by HHS, it was reported that the States distributed the
CSBG funds to their low-income communities through more than
1,100 local “eligible entities.” Although several types of local enti-
ties are eligible to deliver CSBG-funded services, e.g., limited pur-
pose agencies, migrant or seasonal farm worker organizations, local
governments or councils of government, and Indian tribes or coun-
cils, 85 percent of all local CSBG agencies were Community Action
Agencies (CAAs). By statute, CAAs are governed by a tri-partite
board consisting of one-third elected public officials and at least
one -third representatives of the low-income community, with the
balance drawn from private sector leaders, including business,
faith-based groups, charities, and civic organizations.

The 2001 fifty State survey also found that in FY2001, the total
resources spent by the CSBG network in 49 States were about $9.3
billion. Of that total, almost 65 percent came from Federal pro-
grams other than CSBG; approximately 13 percent came from the
States; 6 percent came from local sources; 11 percent came from
private sources, including the value of volunteer time; and 6 per-
cent came from CSBG.

Local agencies from 50 States provided detailed information
about their uses of CSBG funds. Those agencies used CSBG money
in the following manner: emergency services (17 percent), linkages
between and among programs (18 percent), nutrition programs (8
percent), education (10 percent), employment programs (11 per-
cent), income management programs (5 percent), housing initia-
tives (9 percent), self-sufficiency (15 percent), health (4 percent),
and other (4 percent).

2. ISSUES
(A) NEED FOR A PERFORMANCE MEASUREMENT SYSTEM

In the 1998 reauthorization of the CSBG, Congress required that
the Department of Health and Human Services work with the
States and local entities to facilitate (not establish) a performance
measurement system to be used by States and local eligible entities
to measure their performance in programs funded through CSBG.
This requirement was built on a voluntary performance measure-
ment system called the Results-Oriented Management and Ac-
countability System (ROMA), which was initiated by States and
local entities with HHS assistance several years before. ROMA is
intended to allow States and local communities to determine their
own priorities and establish performance objectives accordingly.
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Full participation in such a performance measurement system (ei-
ther ROMA or an alternative acceptable system) was required not
later than FY2001. .

To encourage full participation in ROMA the HHS Office of Com-
munity Services (OCS) reiterated six national goals for community
action that were identified by a CSBG Monitoring and Assessment
Task Force (MATF), composed of Federal, State and local network
representatives. These goals are intended to respect the diversity
of the Community Services Network and provide clear expectations
of results: 1) low-income people become more self-sufficient; 2) the
conditions in which low-income people live are improved; 3) low-in-
come people own a stake in their community; 4) partnerships
among supporters and providers of service to low-income people are
achieved; 5) agencies increase their capacity to achieve results; and
6) low-income people, especially vulnerable populations, achieve
their potential by strengthening family and other supportive sys-
tems. In its survey of CSBG performance outcomes for FY2001, the
National Association for State Community Services Programs re-
ported that all 50 States and 935 CAAs were actively engaged in
ROMA implementation.

OCS believes that the six national ROMA goals reflect a number
of important concepts that transcend CSBG as a stand-alone pro-
gram. According to HHS, the goals convey the following unique
strengths that the broader concept of community action brings to
the Nation’s anti-poverty efforts: 1) Focusing our efforts on client/
community /organizational change, not particular programs or serv-
ices. As such, the goals provide a basis for results-oriented, not
process-based or program-specific plans, activities and reports; 2)
Understanding the interdependence of programs, clients and com-
munity. The goals recognize that client improvements aggregate to
and reinforce, community improvements, and that strong and well-
administered programs underpin both; and 3) Recognizing that
CSBG does not succeed as an individual program. The goals pre-
sume that community action is most successful when activities sup-
ported by a number of funding sources are organized around client
and community outcomes, both within an agency and with other
service providers.

(B) ELDERLY SHARE OF SERVICES

(1) SSBG

The role that the Social Services Block Grant plays in providing
services to the elderly had been a major concern to policymakers.
Supporters of the SSBG concept have noted that social services can
be delivered more efficiently and effectively due to administrative
savings and the simplification of Federal requirements. Critics, on
the other hand, have opposed the block grant approach because of
the broad discretion allowed to States and the loosening of Federal
restrictions and targeting provisions that assure a certain level of
services for groups such as the elderly. In addition, critics have
noted that reductions in SSBG funding could trigger uncertainty
and increase competition between the elderly and other needy
groups for scarce social service resources.
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Under Title XX, the extent of program participation on the part
of the elderly was difficult to determine because programs were not
age specific. In the past, States have had a great deal of flexibility
in reporting under the program and, as a result, it has been hard
to identify the number of elderly persons served, as well as the
type of services they received. The elimination of many of the re-
porting requirements under SSBG made efforts to track services to
the elderly very difficult. In the past, States had to submit pre-ex-
penditure and post-expenditure reports to HHS on their intended
and actual use of SSBG funds. These reports were not generally
comparable across States, and their use for national data was lim-
ited. In 1988, Section 2006 of the SSA was amended to require that
these reports be submitted annually rather than biennially. In ad-
dition, a new subsection 2006(c) was added to require that certain
specified information be included in each State’s annual report and
that HHS establish uniform definitions of services for use by States
in preparing these reports. HHS published final regulations to im-
plement these requirements on November 15, 1993.

These regulations require that the following specific information
be submitted as a part of each State’s annual report: (1) The num-
ber of individuals who received services paid for in whole or in part
with funds made available under Title XX, showing separately the
number of children and adults who received such services, and bro-
ken down in each case to reflect the types of services and cir-
cumstances involved; (2) the amount spent in providing each type
of service, showing separately the amount spent per child and
adult; (3) the criteria applied in determining eligibility for services
(such as income eligibility guidelines, sliding fee scales, the effect
of public assistance benefits and any requirements for enrollment
in school or training programs); and (4) the methods by which serv-
ices were provided, showing separately the services provided by
public agencies and those provided by private agencies, and broken
down in each case to reflect the types of services and circumstances
involved. The new reporting requirements also direct the Secretary
to establish uniform definitions of services for the States to use in
their reports.

In 2003, HHS released the annual report on SSBG expenditures
and recipients for 2001. This report is based on information sub-
mitted by the States to HHS. According to that report, 37 States
used SSBG funds to support home-based services (delivered to, but
not restricted to, elderly adult recipients), and their combined ex-
penditures for these services reflected approximately 8 percent of
all SSBG expenditures made by all 50 States and the District of
Columbia. Likewise, 28 States made SSBG expenditures for pro-
viding special services for the disabled (which again include, but
are not limited to, elderly disabled adults), amounting to 8 percent
of all SSBG expenditures made by all States on all services. The
HHS analysis highlights four particular services as being a cluster
of “Services to Elderly in the Community”: adult day care, adult
protective services, congregate meals, and home-delivered meals.
According to the report, in 2001, approximately 659,754 individuals
were recipients of at least four of those services.

It seems clear that there is a strong potential for fierce competi-
tion among competing recipient groups for SSBG dollars. The serv-
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ice categories receiving the greatest amount of SSBG funds in 2001
were protective services for children and child foster care. Increas-
ing social services needs along with declining support dollars por-
tends a trend of continuing political struggle between the interests
of elderly indigent and those of indigent mothers and children. Al-
though some argue that the decrease in SSBG federally appro-
priated funds has been accompanied by TANF fund transfers into
SSBG, advocates of maintaining, if not increasing, SSBG funds em-
phasize that in the case of an economic downturn, the transfers
from TANF may decline, leaving SSBG with the inability to sup-
port and provide services at the level at which States have come
to depend. Others contend that regardless of transfers, States can
use unspent TANF funds to replace funding used for social serv-
ices. Title XX advocates counter that many of the services that the
SSBG funds or supports are not eligible activities under TANF,
particularly adult protection and in-home services for the elderly.
Legislation to restore the SSBG authorized ceiling to earlier levels
of $2.38 billion and $2.8 billion has been introduced in the 107th
and 108th Congresses, respectively, but has not been approved.
Likewise, a bill proposing to permanently maintain the transfer au-
thority from TANF to SSBG at 10 percent has passed the House
in the 108th Congress, but has not yet been acted upon in the Sen-
ate.

(2) CSBG Funds

The proportion of CSBG funds that support services for the el-
derly and the extent to which these services have fluctuated as a
result of the block grant also remains unclear. Although all 50
States provided information concerning outcome measures and/or
ROMA implementation, detailed information concerning support
services for the elderly is not readily available at this stage of re-
porting and assessing results. o

The report by NASCSP on State use of fiscal year 2001 CSBG
grant outcomes, discussed above, provides some interesting clues.
NASCSP received data on CSBG expenditures broken down by pro-
gram category and number of persons served which provides an in-
dication of the impact of CSBG services on the elderly. For exam-
ple, data from 50 States show expenditures for employment serv-
ices, which includes job training and referral services for the elder-
ly, accounted for 10.9 percent of total CSBG expenditures in those
States. A catchall linkage program category supporting a variety of
services reaching older persons, including transportation services,
medical and dental care, senior center programs, legal services,
homemaker and chore services, and information and referrals ac-
counted for 17.8 percent of CSBG expenditures. Emergency services
such as donations of clothing, food, and shelter, low-income energy
assistance programs and weatherization are provided to the needy
elderly through CSBG funds, accounting for 17.2 percent of CSBG
expenditures in fiscal year 2001; 8 percent of CSBG clients in
FY2001 were older than 70, and another 9 percent were between
55 and 70 years old. CAAs served over one million retired families
and individuals in FY2001.
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3. FEDERAL RESPONSE
(A) SOCIAL SERVICES BLOCK GRANT APPROPRIATIONS

The SSBG program is permanently authorized and States are en-
titled to receive a share of the total according to their population
size. By fiscal year 1986, an authorization cap of $2.7 billion was
reached. Congress appropriated the full authorized amount of $2.7
billion for fiscal year 1989 (P.L. 100-436). Effective in fiscal year
1990, Congress increased the authorization level for the SSBG to
$2.8 billion (P.L. 101-239). This full amount was appropriated for
each fiscal year from 1990 through fiscal year 1995.

In fiscal year 1994, an additional $1 billion for temporary SSBG
in empowerment zones and enterprise communities was appro-
priated and remains available for expenditure for 10 years. Each
State is entitled to one SSBG grant for each qualified enterprise
community and two SSBG grants for each qualified empowerment
zone within the State. Grants to enterprise communities generally
equal about $3 million while grants to empowerment zones gen-
erally equal $50 million for urban zones and $20 million for rural
zones. States must use these funds for the first three of the five
goals listed above. Program options include: skills training, job
counseling, transportation, housing counseling, financial manage-
ment and business counseling, emergency and transitional shelter
and programs to promote self-sufficiency for low-income families
and individuals. The limitations on the use of regular SSBG funds
do not apply to these program options.

For fiscal year 1996, Congress appropriated $2.38 billion for the
SSBG, which was lower than the entitlement ceiling. Under wel-
fare reform legislation enacted in August 1996 (P.L. 104-193), Con-
gress reduced the entitlement ceiling to $2.38 billion for fiscal
years 1997 through 2002. After fiscal year 2002, the ceiling was
scheduled to return to the previous level of $2.8 billion. However,
for fiscal year 1997, Congress actually appropriated $2.5 billion for
the SSBG, which was higher than the entitlement ceiling estab-
lished by the welfare reform legislation. Congress appropriated
$2.3 billion for the program in fiscal year 1998 and $1.9 billion in
fiscal year 1999, although the entitlement ceilings for those years
was $2.38 billion. In FY2000, the appropriation dropped further, to
$1.775 billion, and in FY2001, the year in which transportation leg-
islation enacted in 1998 (P.L. 105-178) scheduled a reduction in
the entitlement ceiling to $1.7 billion, Congress actually exceeded
the ceiling by funding the SSBG at $1.725 billion. The appropriated
amounts for FY2002 and FY2003 mirrored the ceiling level, at $1.7
billion in both years.

(B) COMMUNITY SERVICES BLOCK GRANT REAUTHORIZATION AND
APPROPRIATIONS

The CSBG Act was established as part of OBRA 81 (P.L. 97-35),
and has subsequently been reauthorized five times: in 1984 (P.L.
98-558), in 1986 (P.L. 99-425), in 1990 (P.L. 101-501), in 1994
(P.L. 103-252), and in 1998 (P.L. 105-277). In addition to the
CSBG itself, the Act authorizes various discretionary activities, in-
cluding community economic development activities, rural commu-
nity facilities, community food and nutrition programs and the na-
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tional youth sports program. Two additional programs, although
not authorized by the CSBG Act, are administered by OCS together
with these CSBG related discretionary programs. They are job op-
portunities for low-income individuals (JOLI) and the assets for
independence program which will enable low-income individuals to
accumulate assets in individual development accounts.

In fiscal year 2003, appropriations were as follows: $645.8 mil-
lion for the CSBG; $27 million for community economic develop-
ment; $5.5 million for job opportunities for low-income individuals
(JOLI); $7.2 million for rural community facilities; $16.9 million for
national youth sports; $7.3 million for community food and nutri-
tion and $24.8 million for individual development accounts.

B. ADULT EDUCATION AND LITERACY

1. BACKGROUND

State and local governments have long had primary responsi-
bility for the development, implementation, and administration of
primary, secondary, and higher education, as well as continuing
education programs that benefit students of all ages. The role of
the Federal Government in education has been to ensure equal op-
portunity, to enhance the quality of programs, and to address se-
lected national education priorities.

While several arguments exist for the importance of formal and
informal educational opportunities for older persons, such opportu-
nities have traditionally been a low priority in education policy-
making. Public and private resources for the support of education
have been directed primarily at the establishment and mainte-
nance of programs for children and college age students. This is
due largely to the perception that education is a foundation con-
structed in the early stages of human development.

Although learning continues throughout one’s life in experiences
with work, family, and friends, formal education has traditionally
been viewed as a finite activity extending only through early adult-
hood. Thus, it is a relatively new notion that the elderly might
have a need for formal education extending beyond the informal,
experiential environment. This possible need for structured learn-
ing may appeal to “returning students” who have not completed
their formal education, workers of any age who require retraining
to keep up with economic or technological change, or retirees who
desire to expand their knowledge and personal development.

Literacy means more than the ability to read and write. The
term “functional illiteracy” began to be used during the 1940’s and
1950’s to describe persons who were incapable of understanding
written instructions necessary to accomplish specific tasks or func-
tions. Definitions of functional literacy depend on the specific tasks,
skills, or objectives at hand. As various experts have defined clus-
ters of needed skills, definitions of literacy have proliferated. These
definitions have become more complex as the technological informa-
tion needs of the economy and society have increased. For example,
the National Literacy Act of 1991 defined literacy as “an individ-
ual’s ability to read, write, and speak in English, and compute and
solve the problems at levels of proficiency necessary to function on
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the job and in society, to achieve one’s goals, and develop one’s
knowledge and potential.”

The National Adult Literacy Survey (NALS), conducted in 1992
by the Department of Education defined literacy as “using printed
and written information to function in society, to achieve one’s
goals, and to develop one’s knowledge and potential.” The survey
tested adults in three different literacy skill areas prose, document,
and quantitative. It found that adults performing at the lowest lit-
eracy levels in these areas were more likely to have fewer years of
education; to have a physical, mental, or other health problem; and
to be older, in prison, or born outside the United States. The sur-
vey underscored the strong connection between low literacy skills
and low economic status. The Department of Education will con-
duct a similar national literacy survey in 2002 to determine what
changes have occurred in the Nation’s literacy ability level during
the past 10 years.

Statistics on educational attainment suggest a cause for concern
over the current condition of adult education and literacy. Accord-
ing to the Statistical Abstract of the U.S., 2002, 175 million Amer-
ican adults were 25 years old and over in 2000; of these, 15.8 per-
cent (28 million) never graduated from high school (Statistical Ab-
stract of the U.S., 2000, Table 210). The portion of non-graduates
increases among older population groups. In contrast to the 15.8
percent average, the percent of persons 55 to 64 years old who did
not graduate from high school was 18.3 percent, the rate was 26.4
percent for those 65 to 74, and 35.4 percent for those 75 years old
and over. The use of these data to estimate functional literacy rates
has the drawback, however, that the number of grades completed
does not necessarily correspond to the actual level of educational
skills of adult individuals.

2. FEDERAL PROGRAMS

The Adult Education and Family Literacy Act (AEFLA) is the
primary Federal adult education program. The AEFLA was author-
ized as Title II of the Workforce Investment Act of 1998 (WIA), P.L.
105-220. Under the AEFLA, the Department of Education makes
grants to assist states and localities provide adult education and
family literacy programs. Approximately 3 million adults partici-
pate in these programs on an annual basis. The FY2001 appropria-
tion for AEFLA programs was $561 million, representing a sub-
stantial increase above the FY2000 amount of $470 million. The
AEFLA appropriation increased again for FY2002 to $591 million.
States and localities spend significantly more on the same pro-
grams; the amount was nearly%nll.l billion in FY1999, the most re-
cent year published for these data.

Under the AEFLA State Grants program, allocations are made
to states by formula. States in turn make discretionary grants to
eligible providers for the provision of adult education instruction
and services. Adults are defined as those at least 16 years of age
or otherwise beyond the age of compulsory school attendance. Adult
education includes services or instruction below the college level for
adults who: are not enrolled in secondary school and not required
to be enrolled; lack mastery of basic educational skills to function
effectively in society; have not completed high school or the equiva-
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lent; or are unable to speak, read, or write the English language.
Adult education services include: adult literacy and basic education
skills, adult secondary education and high school equivalency;
English-as-a-second-language; educational skills needed to obtain
or retain employment; and assistance for parents to improve the
educational development of their children.

In the latest year for which detailed state enrollment data are
available from all states (the 1999-2000 program year), 2.9 million
adults participated in federally supported adult education and lit-
eracy programs. Of this total, 1.1 million participated in adult basic
education programs, 1.1 million in English-as-a-second-language
programs, and 0.7 million in adult secondary education activities.
The Department of Education has estimated that as many as 90
million adults, based on the 1992 NALS survey, do not have the
“reading, language, computational, or English skills” needed either
for self-sufficiency or for the present or future global information
economy.l '

The Workforce Investment Act of 1998 (P.L. 105-220), including
the AEFLA under Title II, was enacted by the 105th Congress.
Since the AEFLA is authorized through FY2003, the 107th Con-
gress left reauthorization of the AEFLA for the 108th Congress to
consider. Regarding appropriations, the 107th Congress enacted on
one annual appropriations for FY2002 for the AEFLA by means of
P.L. 107-116, the Departments of Labor, Health and Human Serv-
ices, and Education, and Related Agencies Appropriations, 2002
(signed into law by the President on January 10, 2002). The
FY2002 AEFLA appropriation was $591 million. The FY2002 ap-
propriation continued a practice begun in FY2000 by reserving
adult education funds for English literacy and civics education
services for new immigrants and other limited English speaking
populations. The FY2002 reserve, of $70 million, was used to assist
communities with concentrations of recent immigrants by helping
such persons learn English literacy skills, obtain knowledge about
the rights and responsibilities of citizenship, and acquire key skills
necessary to deal with the government, public schools, health serv-
ices, the workplace, and other institutions of American life.

C. THE DOMESTIC VOLUNTEER SERVICE ACT

1. BACKGROUND

The purpose of the Domestic Volunteer Service Act of 1973
(DVSA), “is to foster and expand voluntary citizen service in com-
munities throughout the Nation in activities designed to help the
poor, the disadvantaged, the vulnerable, and the elderly.” (42
U.S.C. 4950) The Act authorizes four major volunteer programs:
the Retired and Senior Volunteer Program (RSVP), the Foster
Grandparent Program, the Senior Companion Program, and the
Volunteers in Service to America (VISTA) program. These pro-
grams are administered by the Corporation for National and Com-
munity Service. The Corporation was created in 1993 by The Na-
tional and Community Service Trust Act of 1993 (P.L. 103-82),

1Source: hitp//www.ed.gov/about/offices/list/ovae/pi/AdultEd/aefacts.html (visited December
15, 2003).
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which combined two independent Federal agencies the Commission
on National and Community Service, which administered National
Community Service Act (NCSA) programs, and ACTION, which ad-
ministered DVSA programs. The Corporation is administered by a
chief executive officer and a bipartisan 15-member board of direc-
tors appointed by the President and confirmed by the Senate.
Funding for DVSA programs is contained in the Labor-HHS-ED
appropriations act. Authorization of appropriations for the- DVSA
programs expired at the end of FY1996, but the programs continue
to be funded through appropriations legislation for Labor-HHS-ED.

(A) NATIONAL SENIOR VOLUNTEER CORPS

Formerly known as the “Older American Volunteer Programs,”
the Corps consists primarily of the Foster Grandparent Program
(FGP), the Senior Companion Program (SCP), and the Retired and
Senior Volunteer Program (RSVP). The premise of the Senior Vol-
unteer Corps is that seniors through their skills and talents can
help meet priority community needs and have an impact on na-
tional problems of local concern. In all three programs, project
grants for the Corps’ programs are awarded to public agencies,
such as State, county, and local governments, and to private non-
profit organizations. These entities apply to the Corporations’ State
offices for funds to recruit, place, and support the senior volun-
teers.

(1) Retired Senior Volunteer Program

The Retired Senior Volunteer Program (RSVP) was authorized in
1969 under the Older Americans Act. In 1971, the program was
transferred from the Administration on Aging to ACTION and in
1973 the program was incorporated under Title II of the Domestic
Volunteer Service Act. RSVP is designed to provide a variety of vol-
unteer opportunities for persons 55 years and older. Volunteers
serve in such areas as youth counseling, literacy enhancement,
long-term care, refugee assistance, drug abuse prevention, con-
sumer education, crime prevention, and housing rehabilitation. Al-
though volunteers do not receive hourly stipends ,as they do under
the Foster Grandparent and Senior Companion Programs, they re-
ceive reimbursement for out-of-pocket expenses, such as transpor-
tation costs.

In FY2001, approximately 480,000 volunteers served in 766
projects.! Roughly 89 percent were white, 8 percent were African
American, and 3 percent were Asian/Pacific Islanders or American
Indian/Alaskan Natives. Persons of Hispanic ethnicity of any racial
group accounted for 4 percent of the volunteers. Persons under the
age of 65 accounted for 15 percent of the volunteers, those between -
65 and 84 accounted for 75 percent , and those 85 and older ac-
counted for 10 percent. Women made up 75 percent of the volun-
teers. For FY2002 $54.9 million was appropriated.

1Corporation for National and Community Service. National Overview 2001 Retired and Sen-
ior Volunteer Program. See: [http://www.seniorcorps.org/research/overview—rsvp01.html].
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(2) Foster Grandparent Program (FGP)

The Foster Grandparent Program (FGP) originated in 1965 as a
cooperative effort between the Office of Economic Opportunity and
the Administration on Aging. It was authorized under the Older
Americans Act in 1969 and 2 years later transferred from the Ad-
ministration on Aging to ACTION. In 1973, the FGP was incor-
porated under Title II of the Domestic Volunteer Service Act.

The FGP provides part-time volunteer opportunities for primarily
low-income volunteers aged 60 and older. These volunteers provide
supportive services to children with physical, mental, emotional, or
social disabilities. Foster grandparents are placed with nonprofit
sponsoring agencies such as schools, hospitals, day-care centers,
and institutions for the mentally or physically disabled. Volunteers
serve 20 hours a week and provide care on a one-to-one basis to
three or four children. A foster grandparent may continue to pro-
vide services to a mentally retarded person over 21 years of age as
long as that person was receiving services under the program prior
to becoming age 21. '

In general, to serve as a foster grandparent, an individual must
have an income that does not exceed 125 percent of the poverty
line, or in the case of volunteers living in areas determined by the -
Corporation to be of a higher cost of living, not more than 135 per-
cent of the poverty line. Volunteers receive stipends of $2.65..an
hour. The Domestic Volunteer Service Act exempts stipends from
taxation and from being treated as wages or compensation. In an
effort to expand volunteer opportunities to all older Americans, the
1986 amendments to DVSA (P.L. 99-551) permitted non-low-in-
come persons to become foster grandparents. The non-low-income
volunteers are reimbursed for out-of-pocket expenses only. .

In FY2001, approximately 30,200 individuals served as foster
grandparents.2 Fifty-five percent were white, 39 percent were Afri-
can American, and 6 percent were Asian/Pacific Islanders or Amer-
ican Indian/Alaskan Natives. Persons of Hispanic ethnicity of any
racial group accounted for 10 percent of the volunteers. Persons
under the age of 65 accounted for 14 percent of the volunteers,
those between 65 and 84 accounted for 81 percent, and those 85
and older accounted for 5 percent. Women made up 91 percent of
the volunteers. For FY2002, $106.7 million was appropriated.

Of the over 275,000 children served by the foster grandparents
in FY2001, 39 percent were 5 years of age or under, 46 percent
were between 6 and 12 years of age, and 15 percent were 13 and
older. Of the children served, 63 percent had one of five special
needs. The special needs areas were learning disabilities (26 per-
cent), significantly medically impaired (13 percent), develop-
mentally delayed/disabled (11 percent), emotionally impaired/autis-
tic (7 percent), and abused/neglected (7 percent).

(3) Senior Companion Program (SCP)
The Senior Companion Program (SCP) was authorized in 1973 by
P.L. 93-113 and incorporated under Title II, Section 211(b) of the

2Corporation for National and Community Service. National Overview 2001 Foster Grand-
parent Program. See: http//www.seniorcorps.org/research/overview—{gpp01.html].
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Domestic Volunteer Service Act of 1973. The Omnibus Budget Rec-
onciliation Act of 1981 (P.L. 97-35) amended Section 211 of the Act
to create a separate Part C containing the authorization for the
Senior Companion Program.

This program is designed to provide part-time volunteer opportu-
nities for primarily low-income volunteers aged 60 years and older.
These volunteers provide supportive services to vulnerable, frail
older persons in homes or institutions. Like the FGP, the 1986
Amendments (P.L. 99-551) amended SCP to permit non-low-in-
come volunteers to participate without a stipend, but reimbursed
for out-of-pocket expenses. The volunteers help homebound, chron-
ically disabled older persons to maintain independent living ar-
rangements in their own residences. Volunteers also provide serv-
ices to institutionalized older persons and seniors enrolled in com-
munity health care programs. Senior companions serve 20 hours a
week and receive the same stipend and benefits as foster grand-
parents. To participate in the program, low-income volunteers must
meet the same income test as for the Foster Grandparent Program.

In FY2001, the number of individuals who served as senior com-
panions was approximatley 15,500.3 Fifty-eight percent were white,
35 percent were African American, 5 percent were Asian/Hawaiian/
Pacific Islander, and 2 percent were American Indian/Alaskan Na-
tives. Hispanic of any race made up 11 percent of the senior com-
panions. Persons between the age of 60 and 74 accounted for 64
percent of the volunteers, those between 75 and 84 accounted for
31 percent, and those 85 and older accounted for 5 percent. Women
made up 85 percent of the volunteers. For FY2002 $44.4 million
was appropriated. .

Of the more than 61,000 adults served by the senior companions
in FY2001, 12 percent were between 22 and 64 years of age, 22
percent were between 65 and 74, 36 percent were between 75 and
84, and 30 percent were 85 and older. Nearly half of the clients
were frail elderly and nearly 10 percent had Alzheimer’s disease.

(B) VOLUNTEERS IN SERVICE TO AMERICA

Volunteers in Service to America (VISTA) was originally author-
ized in 1964, conceived as a domestic peace corps for volunteers to
serve full-time in projects to reduce poverty. Today, VISTA still
holds this mandate. Volunteers 18 years-and older serve in commu-
nity activities to reduce or eliminate poverty and poverty-related
problems. Activities include assisting persons with disabilities, the
homeless, the jobless, the hungry, and the illiterate or functionally
illiterate. Other activities include addressing problems related to
alcohol abuse and drug abuse, and assisting in economic develop-
ment, remedial education, legal and employment counseling, and
other activities that help communities and individuals become self-
sufficient. Volunteers also serve on Indian reservations, in federally
assisted migrant worker programs, and in federally assisted insti-
tutions for the mentally ill and mentally retarded.

Volunteers are expected to work full-time for a minimum of 1
year. To the maximum extent possible, they live among and at the

3Corporation for National and Community Service. National Overview 2001 Senior Com-
panion Program. See: [http://www.seniorcorps.org/research/overview—scp01.html]
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economic level of the people they serve. Generally, volunteers re-
ceive a living allowance, and either a lump sum stipend that ac-
crues at the rate of $100 for each month of service, or the edu-
cational award under the National Service Trust. In ¥Y2001, 59.5
percent of participants completing their VISTA service chose the
educational award. Participants also receive health insurance, child
care allowances, liability insurance, and eligibility for student loan
forbearance (i.e., postponement). Travel and relocation expenses
can also be paid to participants serving somewhere other than in
their own community.

The educational award for a full time term of service (i.e., 1700
hours in a period of generally 10 to 12 months) is $4,725 and half
of that amount (approximately $2,362) per part time term of serv-
ice of at least 900 hours. An individual can earn a maximum of two
full or partial educational awards. Awards are made at the end of
the service term in the form of a voucher that must be used within
7 years after successful completion of service. Awards are paid di-
rectly to qualified postsecondary institutions or lenders in cases
where participants have outstanding loan obligations. Awards can
be used to repay existing or future qualified education loans or to
pay for the cost of attending a qualified college or graduate school
or an approved school/work program. Educational awards are taxed
as income in the year they are used.

In program year 2000-2001, 4,447 participants completed VISTA
service. Based on a random sample of program year 1998-1999
participants, 60 percent were white, 26 percent were African-Amer-
ican, 11 percent were Hispanic, 2 percent were Asian, and 1 per-
cent were American Indian. Women made up 80 percent of the vol-.
unteers. By statute, the Corporation is required to encourage par- .
ticipation of those 18 through 27 years of age and those 55 and
older. In program year 2000-2001, approximately 48 percent were
18 through 25 years of age; 10 percent of the participants were 55
and older. For Y2002, $85.3 million was appropriated.

D. TRANSPORTATION
1. BACKGROUND

Transportation serves both human and economic needs. It can
enrich an older person’s life by expanding opportunities for social
interaction and community involvement, and it can support an in-
dividual’s capacity for independent living, thus reducing or elimi-
nating the need for institutional care. It is a vital connecting link
between home and community. For the elderly and non-elderly
alike, adequate transportation is essential for the fulfillment of
most basic needs: maintaining relations with friends and family,
commuting to work, grocery shopping, and engaging in social and
recreational activities. Housing, medical, financial, and social serv-
ices are useful only to the extent that they are accessible to those
who need them.

2. FEDERAL RESPONSE

Three strategies have shaped the Federal Government’s role in
providing transportation services to the elderly: direct provision
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(funding capital and operating costs for transit systems or other
transportation services); reimbursement for transportation costs;
and fare reduction. The major federally sponsored transportation
programs that provide assistance to the elderly and persons with
disabilities are administered by the Department of Transportation
Eg%g)) and by the Department of Health and Human Services

(A) DEPARTMENT OF TRANSPORTATION PROGRAMS

The passage of the 1970 amendments to the Urban Mass Trans-
portation Act (UMTA 1964) of 1964 (P.L. 98-453), now called the
Federal Transit Act, which added Section 16 (now known as Sec-
tion 5310), marked the beginning of special efforts to plan, design,
and set aside funds for the purpose of modifying transportation fa-
cilities to improve access for the elderly and people with disabil-
ities. Section 5310 declared a national policy that the elderly and
people with disabilities have the same rights as other persons to
utilize mass transportation facilities and services. Section 5310 also
stated that special efforts shall be made in the planning and design
of mass transportation facilities and services to assure the avail-
ability of mass transportation to the elderly and people with dis-
abilities, and that all Federal programs offering assistance in the
field of mass transportation should contain provisions imple-
menting this policy. The goal of Section 5310 programs is to pro-
vide assistance in meeting the transportation needs of the elderly
and people with disabilities where public transportation services
are unavailable, insufficient, or inappropriate. Funding levels have
primarily supported the purchase of capital equipment for non-
profit and public entities. Section 5310 provided $90 million in fis-
cal year 2003.

Another significant initiative was the enactment of the National
Mass Transportation Assistance Act of 1974 (P.L. 93-503) which
amended UMTA 1964 to provide block grants for mass transit
funding in urban and nonurban areas nationwide. Under this pro-
gram, block grant money could be used for capital or operating ex-
penses at the localities’ discretion. The Act also required transit au-
thorities to reduce fares by 50 percent for the elderly and persons
with disabilities during offpeak hours.

In addition, passage of the Surface Transportation Assistance Act
(STAA) of 1978 (P.L. 95-549) amended UMTA 1964 to provide Fed-
eral funding under Section 18 (now known as Section 5311) which
supports public transportation program costs, both operating and
capital, for nonurban areas. Elderly people and people with disabil-
ities in rural areas benefit significantly from Section 5311 projects
due to their social and geographical isolation and thus greater need
for transportation assistance. Section 5311 appropriations have in-
creased significantly over time, from approximately $65 to $75 mil-
lion annually in the period 1979-1991, to an average of around
$120 million annually for 1992-1998, to an average of almost $210
million annually for 1999-2003.

The STAA of 1982 (P.L. 97-424) established Section 5307 in its
amendments to the UMTA Act. Section 5307 provides general as-
sistance to urbanized areas, but two of its provisions are especially
important to the elderly and persons with disabilities. Section 5307
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continues the requirement that recipients of Federal mass transit
assistance offer half-fares to the elderly and people with disabilities
during nonpeak hours. In addition, states can choose to transfer
funds from Section 5307 to the Section 5311 program. In FY2002,
states transferred $4.2 million of Section 5307 funds to the Section
5311 program. State and local governments also have the choice of
using some of the Federal highway funds for rural transit. In fiscal
year 2002, $58.2 million of flexible highway funds was transferred
to Section 5311 projects.

The Rural Transit Assistance Program (RTAP), created in 1987
by Congress (P.L. 100-17), provides training, technical assistance,
research, and related support service for providers of rural public
transportation. ‘The Federal Transit Administration allocates 85
percent of the funds to the States to be used to develop State rural
training and technical assistance programs. By the end of fiscal
year 1989, all States had approved programs underway. The re-
maining 15 percent of the annual appropriation supports a national
program, which is administered by a consortium led by the Amer-
ican Public Works Association and directed by an advisory board
made up of local providers and State program administrators.
Funding for RTAP has totaled more than $4 million annually since
fiscal year 1987.

The DOT programs have been the major force behind mass tran-
sit construction nationwide and are an important ingredient in pro-
viding transportation services for older Americans. Recognizing the
overlapping of funding and services provided by the two depart-
ments and the need for increased coordination, HHS and DOT es-
tablished an interdepartmental Coordinating Council on Human
Services Transportation in 1986; in 1998, the Council was renamed
the Coordinating Council on Access and Mobility. The Council is
charged with coordinating related programs at the Federal level
and promoting coordination at the State and local levels.

Federal strategy in transportation has been essentially limited to
providing seed money for local communities to design, implement,
and administer transportation systems- to meet their individual
needs. In the future, the increasing need for specialized services for
the growing population of elderly persons will challenge State and
local communities to finance both large-scale mass transit systems
and smaller neighborhood shuttle services.

The reauthorization of surface transportation programs in 1991
(the Intermodal Surface Transportation Efficiency Act of 1991
[ISTEA); P.L. 102-240) provided a number of important changes
for the elderly and disabled. Key provisions of ISTEA (which re-
named UMTA the Federal Transit Administration [FTA]) included:
(1) Allowing paratransit agencies to apply for Section 3 (the Capital
Funding Program, now known as Section 5309) capital funding for
transportation projects that specifically address the needs of elderly
and disabled persons; (2) establishing a rural transit set-aside of
5.5 percent of Section 5309 funds allocated for replacement, reha-
bilitation and purchase of buses and related equipment, and con-
struction of bus-related facilities; and (3) allowing transit service
providers receiving assistance under Section 5310 (Elderly and Per-
sons with Disabilities Program) or Section 5311 (Non-Urbanized
Area Program) to use vehicles for meal delivery service for home-
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bound persons if meal delivery services did not conflict with the
provision of transit services or result in the reduction of services
to transit passengers.

ISTEA also created the Transit Cooperative Research Program
(TCRP), the first federally funded cooperative research program ex-
clusively for transit. The program is governed by a 25-member
TCRP Oversight and Project Selection (TOPS) committee jointly se-
lected by the FTA, the Transportation Research Board (TRB), and
the American Public Transit Association (APTA). To date, TCRP
has resulted in the publication of over 250 reports on a variety of
topics, including Americans with Disabilities Act transit service,
delivery systems for rural transit, and demand forecasting for rural
transit. ISTEA also provided a substantial increase in funding for
programs benefiting elderly and disabled persons.

The 105th Congress enacted the Transportation Equity Act for
the 21st Century (TEA-21, P.L.103-178). The legislation substan-
tially increased total mass transit funding over the levels provided
in ISTEA, including Section 5310 and 5311, for the fiscal years
1998 through 2003. Annual appropriations for Section 5310 have
risen from 556 million in FY1997 to $90 million in FY2003; for Sec-
tion 5311, appropriations have risen from $120 million in FY1997
to $237 million in FY2003. TEA-21 also allows for the use of up
to 10 percent of the urbanized formula funds (Section 5307) for
ADA demand response transit service.

(B) DEPARTMENT OF HEALTH AND HUMAN SERVICES PROGRAMS

The passage of the OAA of 1965 had a major impact on the de-
velopment of transportation for older persons. Under Title III of
the Act, transportation is considered a priority service and is
among the most frequently provided services funded through the
supportive services and centers program. In addition to the Older
Americans Act, other programs administered by HHS support
transportation services for the older persons. These include the So-
cial Services Block Grant (SSBG) and the Community Services
Block Grant (CSBG) programs.

3. ISSUES IN TRANSPORTATION SERVICES FOR OLDER PERSONS

Transportation in Rural Areas. Lack of transportation for the
rural elderly stems from several factors. First, the dispersion of
rural populations over relatively large areas complicates the design
of a cost-effective, efficient public transit system. Second, the in-
comes of the rural elderly generally are insufficient to afford the
high fares necessary to support a rural transit system. Third, the
rising cost of operating vehicles and inadequate reimbursement
have contributed to the decline in the numbers of operators willing
to transport the rural elderly. Fourth, the physical design and serv-
ice features of public transportation, such as high steps, narrow
seating, and unreliable scheduling, discourage elders’ participation.
Fifth, the rural transit emphasis on general public access and em-
ployment transportation may adversely affect the elderly. If rural
transit concentrates on transporting workers to jobs, less emphasis
may be placed on transporting seniors to other services.
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Lack of access to transportation in rural areas leads to an under-
utilization of programs specifically designed to serve older persons,
such as adult education, congregate meal programs and health pro-
motion activities. Thus, the problems of service delivery to rural el-
geﬂy are essentially problems of accessibility rather than program

esign.

Transportation in Suburban Areas. The graying of the suburbs is
a phenomenon that has only recently received attention from pol-
icymakers in the aging field. Since their growth following World
War II, it has been assumed that the suburbs consisted mainly of
young, upwardly mobile families. The decades that have since
elapsed have changed the profile of the average American suburb,
i’esulting in profound implications for social service design and de-
ivery.

The aging of suburbia can be attributed to two major factors.
First, migration has contributed to the growth of an older suburban
population. It is estimated that for every person age 65 and older
who moves back to the central city, three move from the central
city to the suburbs. Second, many older persons desire to remain
in the homes and neighborhoods in which they have grown old, i.e.,
“aging in place.” The growth of the suburban elderly population is
expected to increase at an even more rapid rate in the future due
to the large number of so-called pre-elderly (ages 50—64) living in
the suburbs. :

The availability of transportation services for the elderly subur-
ban dweller is limited. Unlike large cities where dense populations
make transit systems practical, the sprawling low-density geog-
raphy of suburbs makes developing and operating mass transpor-
tation systems prohibitively expensive. Private taxi companies, if
they operate in the outlying suburban areas at all, are often very
expensive. Further, the trend toward retrenchment and fiscal re-
straint by the Federal Government has significantly affected the
development of transportation services. Consequently, Federal sup-
port for private transit systems designed especially for the elderly
suburban dweller is almost nonexistent. State and local govern-
ments have been unable to harness sufficient resources to fund
costly transportation systems independent of Federal -support. Al-
ternative revenue sources, such as user fees, are insufficient to sup-
port suburb-wide services, and are generally viewed as penalizing
the low-income elderly most in need of transportation services in
the community.

The aging of the suburbs, therefore, has several implications for
transportation policy and the elderly. The dispersion of older per-
sons over a suburban landscape poses a challenge for community
planners who have specialized in providing services to younger,
more mobile dwellers. Transportation to and from services and/or
service providers is a critical need. Community programs that serve
the needs of elderly persons, such as hospitals, senior centers, and
convenience stores, should be designed with supportive transpor-
tation services in mind. In addition, service providers should assist
in coordinating transportation services for their elderly clients. Pri-
mary transportation systems, or mass transit, should ensure acces-
sibility from all perimeters of the suburban community to ade-
quately serve the dispersed elderly population. All too often, public
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transit primarily serves the needs of working-age commuters. If ac-
cessibility for the entire community is not possible, then service
route models should be considered. Service routes use smaller
buses and follow fixed-routes that connect concentrations of elderly
residents to the services that they need to access to maintain their
independence.

Challenges Associated With Some Older Drivers. Americans like
to drive, and our automobiles have become much more than a
means of transportation they have become a reflection of our per-
sonalities and a status symbol. Moreover, either the shortage of,
distance to, or costs of other transportation services frequently
means that not being able to drive greatly limits one’s access to the
community. Particularly for older persons, the automobile is often
a symbol of independence and dignity. Thus, many older Americans
will continue depending on the automobile for their basic means of
transportation because of their need for mobility, the availability
and ease of using the modern highway system, or the lack of other
acceptable choices.

In the United States, there were 19.1 million older drivers (70
years and above) in 2001. These drivers constitute about 10 percent
of all drivers. In 2002 there were 57,803 drivers involved in fatal
crashes of which 8.1 percent were age 70 or older, and there were
26,549 drivers killed in crashes, of which 11.8 percent were in the
same age category. Because older persons constitute an ever grow-
ing segment of the driving public, risks to highway safety could
likewise increase as U.S. population demographics change. DOT re-
ports that currently there are 35 million Americans 65 years old
or older; by 2020 there could be 53 million such older persons, and
by 2030, one in five Americans could be 65 years old or older. The
largest increase in this population group could come around the
year 2010, when large numbers of baby boomers reach retirement
age. Based on these statistics and projected population break-
downs, the number of older persons killed in auto crashes could in-
crease threefold by 2030.

There is substantial controversy regarding the safety of older
drivers. Some claim that older drivers are unsafe and for that rea-
son, more of them die in auto accidents. They cite newspaper sto-
ries about older drivers getting lost on the highways, driving on
sidewalks, striking pedestrians at intersections, and driving in on-
coming traffic lanes. In fact, some statistics suggest that older driv-
ers have higher rates of fatal crashes than any other age group
other than young drivers. Data indicate that:

¢ Drivers aged 75 and older have more motor vehicle deaths
per 100,000 people than other groups except people younger
than 25;

¢ Drivers 75 years and older have higher rates of fatal motor
vehicle crashes per mile driven than drivers in other age
groups except teenagers; and

e The fatal crash rate for licensed drivers declines as li-
censed drivers get older, until reaching the 70 and older age
group, where the rate rises sharply (though the rate for age 70
and older drivers is still lower than the rate for licensed driv-
ers under age 45).
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It does not follow, however, that because a higher percentage of
elderly die in traffic accidents, that the elderly actually cause a
greater number of such accidents. Some statistics suggest that the
elderly, as a group, are safe drivers. They have the fewest accidents
per 100,000 licensed drivers, the lowest rate of alcohol involvement,
and the highest level of restraint (i.e. seatbelt) use among various
age groups. According to DOT’s Traffic Safety Facts 2002 Older
Population, “Older drivers involved in fatal crashes had the lowest
proportion of intoxication with blood alcohol concentrations (BAC)
of 0.08 grams per deciliter (g/dl) or greater of all adult drivers. .
. In two-vehicle fatal crashes involving an older and a younger driv-
er, the vehicle driven by the older person was more than twice as
likely to be the one that was struck.” Older drivers may also travel
at times other than peak traffic hours and opt for less hazardous
routes in running their errands. Because older people, be they driv-
ers, occupants, or pedestrians, are more physically fragile than
younger people, they often die in traffic accidents that younger peo-
ple survive, in spite of their positive driving habits.

Many of the crashes involving the elderly may be due to their in-
ability to make quick decisions, or to react to rapidly changing traf-
fic conditions. The driving instincts and experience of some older
drivers may be compromised by declining motor skills or cognitive
ability. Crash causation factors involve reduced eye, hand, and foot
coordination, the reflexes most likely to be impaired with aging.
Furthermore, mixing older drivers with younger, more impetuous
drivers could trigger incidents of road rage, a further risk to the
elderly. While medical problems may affect drivers in any age cat-
egory, there appear to be certain maladies associated with aging
that could, in turn, potentially compromise the ability of the elderly
to drive safely. Included among these are a decline in peripheral
vision and nighttime acuity, difficulties with glare, and problems
when focusing on close objects. Also, advanced age brings increased
incidence of cataracts, dementia, cardiovascular disease, diabetes,
stroke, episodes of loss of consciousness, Parkinson’s disease, glau-
coma, arthritis, and bursitis. Any, or a combination of these, could
reduce or impair driving ability. Although the literature suggests
that these factors show little relationship to crash involvement,
these impairments are predictive of the discontinuing of driving
and decreased mobility. Ironically, some of the medicines pre-
scribed to alleviate these maladies could also negatively impact the
ability of the elderly to drive or react to traffic situations.

On the other hand, there are medical, technological, and social
factors that are increasing the ability of some older Americans to
continue to drive, and societal factors that decrease the need for
the elderly to drive. These include:

¢ longer life spans with associated better health, improved
medical technologies reducing the incidence of age-related dis-
abilities;

¢ telecommunication advances such as e-mail and video con-
ferencing that provide social opportunities without requiring
the use of automobiles;

¢ construction of elder communities that provide recreation,
transportation, and other onsite services; and
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¢ a willingness of many elder drivers to recognize their risks
and medical limitations, and voluntarily “turn in” their keys,
or to engage in safer driving habits, such as driving at other
than peak traffic hours or only in the daytime.

Numerous programs to identify and address the problems of el-
derly drivers have been initiated by both the Federal and state gov-
ernments. For example, during the last few years the National
Highway Traffic Safety Administration (NHTSA) of the U.S. De-
partment of Transportation (DOT) has invested roughly $500,000
to $600,000 per year into a research program pertaining to the
older driver. The agency has studied some of the medical problems
associated with older drivers and expects to use its National Driv-
ing Simulator to replicate the most hazardous situations for elders.
NHTSA has sponsored studies that characterize or assess the older
driver problem, supported pilot tests involving state licensing
agents and other professionals seeking innovative ways to deal
with the older driver challenge, and worked with the medical and
licensing community to improve licensing standards. The Federal
Highway Administration of DOT has also sponsored research to im-
prove highway signage, specifically with the older driver in mind.
There is also a diversity of state activities pertaining to the older
driver. Some states require more frequent testing of the skills and
abilities of elders behind the wheel; some provide refresher courses
for any drivers receiving citations; while some require re-examina-
tion every 2 years and others allow license renewal through the
mail, without any examination.

In the private sector, organizations like the Insurance Institute
for Highway Safety (ITHS), the American Psychological Association
(APA), and TransSafety, Inc., have analyzed crash data, looking for
common denominators that may cause older drivers to be at higher
risk. Both APA and TransSafety have targeted vision loss (espe-
cially the “useful field of view”) as an important risk factor. The
American Association for Retired Persons (AARP) has addressed
problems experienced by some older drivers. Since 1979, AARP has
sponsored a course entitled “55 Alive: A Mature Driving Program.”
The course provides 8-hour, safe-driver training which, when satis-
factorily completed, entitles the participant to receive a certificate,
redeemable with some insurance companies for a discount. Since
its inception, over six million people, of all ages, have completed
the course.

Additional information on these research and educational activi-
ties can be obtained at following Internet Web sites, maintained by:

National Highway Traffic Safety Administration <http:/
www.nhtsa.dot.gov>

American Association of Retired Persons <http:/www.aarp.org/>

Insurance Institute for Highway Safety <http:/www.iihs.org/>

Concerns associated with some elder drivers are actually compo-
nents of a larger issue: promoting mobility for an aging population.
Addressing this challenge may require the development of both
short-term and long-term strategies. A short-term approach could
identify those changes that can be made quickly and without exten-
sive disruption to existing transportation infrastructure. These
strategies might include:
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» assessing key medical problems and conducting rehabilita-
tion of older drivers;

e providing relevant medical information to licensing bu-
reaus;

¢ requiring that driver licensing include tests for hand, foot,
and visual capabilities (including useful field of view);

o developing graduated licensing programs that often reduce
risks by limiting driving (similar to those now applied to new
drivers);

¢ offering insurance incentives (similar to those provided in
the AARP program) to encourage elders to self assess their
driving habits, capabilities, and difficulties, and to refresh
their knowledge of traffic laws and improve their driving skills;

¢ changing the characteristics of traffic lights and road signs
(longer caution lights at intersections and larger letters on
traffic signs); and

e promoting the deployment of tested automotive tech-
nologies such as “night vision” to increase the time available
to react to rapidly changing traffic situations in poor light.

Over the long-term, Federal and state transportation authorities
as well as the automobile industry may need to refocus their activi-
tilesd to better meet the needs of older drivers. Approaches could in-
clude:

¢ tightening medical standards for driver licensing;

» developing and testing of model license renewal processes
that would assist many state agencies facing difficult decisions
regarding the renewal, suspension, or revocation of licenses of
older drivers. Such processes could include the development of
improved screening, diagnostic or assessment capabilities as
well as driver rehabilitation programs;

¢ developing and deploying vehicles equipped with intel-
ligent transportation systems (ITS) designed to reduce the spe-
cific medical challenges facing many older drivers;

e accelerating construction of more mass transit systems
throughout the United States;

¢ advancing research to find better ways to protect vehicle
occupants and to compensate for the fragility of older popu-
lations;

¢ redesigning or improving the design of intersections, where
older drivers have a higher percentage of their crashes, to re-
duce crash frequency; and

¢ providing financial incentives (such as tax credits or lower
fares) for using mass transit and improving the accessibility
and reliability of transit systems to reduce the need for many
older Americans to drive.

E. LEGAL SERVICES

1. BACKGROUND
(A) THE LEGAL SERVICES CORPORATION

Legislation establishing the Legal Services Corporation (LSC)
was enacted in 1974. Previously, legal services had been a program
of the Office of Economic Opportunity, added to the Economic Op-
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portunity Act in 1966. Because litigation initiated by legal services
attorneys often involves local and State governments or controver-
sial social issues, legal services programs can be subject to unusu-
ally strong political pressures. In 1971, in an effort to insulate the
program from those political pressures, the Nixon Administration
developed legislation creating a separate, independently housed
corporation.

The LSC was then established as a private, nonprofit corporation
headed by an 11 member board of directors, nominated by the
President and confirmed by the Senate. No more than 6 of the 11
board members, as directed in the Corporation’s incorporating leg-
islation, may be members of the same political party as the Presi-
dent. The Corporation does not provide legal services directly.
Rather, it funds local legal aid programs which are referred to by
the LSC as “grantees.” Each local legal service program is headed
by a board of directors, of whom about 60 percent are lawyers ad-
mitted to a State bar. In 2002, LSC funded 170 local programs. To-
gether they served every county in the nation, as well as the U.S.
territories. These local programs provide legal assistance to individ-
uals based on locally determined priorities that meet local commu-
nity conditions and needs. Local programs hire staff, contract with
local attorneys, and develop pro bono programs for the direct deliv-
ery of legal assistance to eligible clients.

Legal services provided through Corporation funds are available
only in civil matters and to individuals with incomes less than 125
percent of the Federal poverty guidelines. The Corporation places
primary emphasis on the provision of routine legal services and the
majority of LSC-funded activities involve routine legal problems of
low-income people. Legal services cases deal with a variety of
issues including: family related issues (divorce, separation, child
custody, support, and adoption); housing issues (primarily landlord-
tenant disputes in nongovernment subsidized housing); welfare or
other income maintenance program issues; consumer and finance
issues; and individual rights (émployment, health, juvenile, and
education). Most cases are resolved outside the courtroom. The ma-
jority of issues involving the elderly concern government benefit
programs such as Social Security and Medicare.

Several restrictions on the types of cases legal services attorneys
may handle were included in the original law and several other re-
strictions have since been added in appropriations measures. These
include, among others, limitations on lobbying, class actions, polit-
ical activities, and prohibitions on the use of Corporation funds to
provide legal assistance in proceedings that seek nontherapeutic
abortions or that relate to school desegregation. In addition, if a re-
cipient of Corporation funds also receives funds from private
sources, the latter funds may not be expended for any purpose pro-
hibited by the Act. Funds received from public sources, however,
may be spent “in accordance with the purposes for which they are
provided.”

Under the appropriations statute for fiscal year 2002 (P.L. 107—
77), LSC grantees may not: engage in partisan litigation related to
redistricting; attempt to influence regulatory, legislative or adju-
dicative action at the Federal, state or local level; attempt to influ-
ence oversight proceedings of the LSC; initiate or participate in any
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class action suit; represent certain categories of aliens, except that
nonFederal funds may be used to represent aliens who have been
victims of domestic violence or child abuse; conduct advocacy train-
ing on a public policy issue or encourage political activities, strikes,
or demonstrations; claim or collect attorneys’ fees; engage in litiga-
tion related to abortion; represent Federal, state or local prisoners;
participate in efforts to reform a Federal or state welfare system;
represent clients in eviction proceedings if they have been evicted
from public housing because of drug-related activities; or solicit cli-
ents.

In addition, LSC grantees may not file complaints or engage in
litigation against a defendant unless each plaintiff is specifically
identified, and a statement of facts is prepared, signed by the
plaintiffs, kept on file by the grantee, and made available to any
Federal auditor or monitor. LSC grantees must establish priorities,
and staff must agree in writing not to engage in activities outside
these priorities.

With respect to restrictions related to welfare reform, the reader
should note that on February 28, 2001, the Supreme Court held in
the case of Legal Services Corporation v. Velazquez, 121 S. Ct.
1043 (2001), that an LSC funding restriction related to welfare re-
form violates the First Amendment (i.e., freedom of speech) rights
of LSC grantees and their clients and is thereby unconstitutional.
The Supreme Court agreed with the Second Circuit Court’s ruling
that, by prohibiting LSC-funded attorneys from litigating cases
that challenge existing welfare statutes or regulations, Congress -
had improperly prohibited lawyers from presenting certain argu-
ments to the courts, which had the effect of distorting the legal sys-
tem and altering the traditional role of lawyers as advocates for
their clients. In the Velazquez ruling, the Supreme Court stated
that LSC-funded attorneys can challenge welfare reform laws but
only if it is part of the client’s case for individual benefits. After
the Supreme Court issued its decision, the LSC announced that it
would no longer enforce the specific provision addressed by the Su-
preme Court, and in May 2002, the LSC formally eliminated it
from the welfare regulations.

Grantees also are required to maintain timekeeping records and
account for any nonFederal funds received. The appropriations law
contains extensive audit provisions. The Corporation is prohibited
from receiving nonFederal funds, and grantees are prohibited from
receiving non-L.SC funds, unless the source of funds is told in writ-
ing that these funds may not be used for any activities prohibited
by the Legal Services Corporation Act or the appropriations law.
However, grantees may use non-LSC funds to comment on pro-
posed regulations or respond to written requests for information or
testimony from Federal, state, or local agencies or legislative bod-
ies, as long as the information is provided only to the requesting
agency and the request is not solicited by the LSC grantee.

(B) OLDER AMERICANS ACT

Support for legal services under the Older Americans Act (OAA)
was a subject of interest to both the Congress and the Administra-
tion on Aging (AOA) for several years preceding the 1973 amend-
ments to the OAA. There was no specific reference to legal services



268

in the initial version of the OAA in 1965, but recommendations
concerning legal services were made at the 1971 White House Con-
ference on Aging. Regulations promulgated by the AOA in 1973
made legal services eligible for funding under Title IIT of the OAA.
Subsequent reauthorizations of the OAA contained provisions relat-
ing to legal services. In 1975, amendments granted legal services
priority status. The 1978 Amendments to the OAA established a
funding mechanism and a program structure for legal services. The
1981 amendment required that area agencies on aging spend “an
adequate proportion” of social service funding for three categories,
including legal services, as well as access and in-home services, and
that “some funds” be expended for each service. The 1984 amend-
ments to the Act retained the priority, but changed the term to
“legal assistance,” and required that an “adequate proportion” be
spent on “each” priority service. In addition, area agencies were to
annually document funds expended for this assistance. The 1987
amendments specified that each State unit on aging must des-
ignate a “minimum percentage” of Title III social services funds
that area agencies on aging must devote to legal assistance and the
other two priority services. If an area agency expends at least the
minimum percentage set by the State, it will fulfill the adequate
proportion requirement. Congress intended the minimum percent-
age to be a floor, not a ceiling, and has encouraged area agencies
to devote additional funds to each of these service areas to meet
local needs.

The 1992 amendments modified the structure of the Title III pro-
gram through a series of changes designed to promote services that
protect the rights, autonomy, and independence of older persons.
One of these changes was the shifting of some of the separate Title
III service components to a newly authorized Title VII, Vulnerable
Elder Rights Protection Activities. State legal assistance develop-
ment services was one of the programs shifted from Title III to
Title VII.

In order to be eligible for Title VII elder rights and legal assist-
ance development funds, State agencies must establish a program
that provides leadership for improving the quality and quantity of
legal and advocacy assistance as part of a comprehensive elder
rights system. State agencies are required to provide assistance to
area agencies on aging and other entities in the State that assist
older persons in understanding their rights and benefiting from
services available to them. Among other things, State agencies are
required to establish a focal point for elder rights policy review,
analysis, and advocacy; develop statewide standards for legal serv-
ice delivery, provide technical assistance to AAAs and other legal
service providers, provide education and training of guardians and
representative payees; and promote pro bono programs. State agen-
cies are also required to establish a position for a State legal assist-
ance developer who will provide leadership and coordinate legal as-
sistance activities within the State.

The OAA also requires area agencies to contract with legal serv-
ices providers experienced in delivering legal assistance and to in-
volve the private bar in their efforts. If the legal assistance grant
recipient is not a LSC grantee, coordination with LSC-funded pro-
grams is required.
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Another mandate under the OAA requires State agencies on
aging to establish and operate a long-term care ombudsman pro-
gram to investigate and resolve complaints made by, or on behalf
of, residents of long-term care facilities. The 1981 amendments to
the OAA expanded the scope of the ombudsman program to include
board and care facilities. The OAA requires State agencies to as-
sure that ombudsmen will have adequate legal counsel in the im-
plementation of the program and that legal representation will be
provided. In many States and localities, there is a close and mutu-
ally supportive relationship between State -and local ombudsman
programs and legal services programs. The AOA has stressed the
importance of such a relationship and has provided grants to
States designed to further ombudsman, legal, and protective serv-
ices activities for older people and to assure coordination of these
activities. State ombudsman reports and a survey by the AARP
conducted in 1987 indicate that through both formal and informal
agreements, legal services attorneys and paralegals help ombuds-
men secure access to the records of residents and facilities, provide
consultation to ombudsmen on law and regulations affecting insti-
tutionalized persons, represent clients referred by ombudsman pro-
grams, and work with ombudsmen and others to change policies,
Iaws, and regulations that benefit older persons in institutions.

In other initiatives under the OAA, the AOA began in 1976 to
fund State legal services developer positions (attorneys, paralegals,
or lay advocates) through each State unit on aging. These special-
ists work in each State to identify interested participants, locate
funding, initiate training programs, and assist in designing
projects. They work with legal services offices, bar associations, pri-
vate attorneys, paralegals, elderly organizations, law firms, attor-
neys general, and law schools.

The 1987 amendments to OAA required that beginning in fiscal
year 1989, the Assistant Secretary collect data on the funds ex-
pended on each type of service, the number of persons who receive
such services, and the number of units of services provided. Today,
OAA funds support over 600 legal programs for the elderly in
greatest social and economic need.

In 1990, the Special Committee on Aging surveyed all State of-
fices on aging regarding Title III funded legal assistance. Key find-
ings of the survey include: (1) 18 percent of States contract with
law school programs to provide legal assistance under Title III-B
of the Act and 35 percent contract with nonattorney advocacy pro-
grams to provide counseling services; (2) a majority of States polled
(34) designated less than 3 percent of their Title III-B funds to
legal assistance; (3) minimum percentage of Title III-B funds allo-
cated by area agencies on aging to legal assistance ranged from 11
percent down to 1 percent; and (4) only 65 percent of legal services
developers are employed on a.full-time basis and only 38 percent
hold a law degree.

(C) SOCIAL SERVICES BLOCK GRANT

Under the block grant program, Federal funds are allocated to
States which, in turn, either provide services directly or contract
with public and nonprofit social service agencies to provide social
services to individuals and families. In general, States determine
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the type of social services to provide and for whom they shall be
- provided. Services may include legal aid. Because the Omnibus
Budget Reconciliation Act of 1981 eliminated many of the reporting
requirements included in the Title XX program, little information
has been available on how States have responded to both funding
reductions and changes in the legislation. As a result, little data
have been available on the number and age groups of persons being
served. In 1993, however, Title XX was amended to require that
certain specified information be included in each State’s annual re-
port and that HHS establish uniform definitions of services for use
by States in preparing these reports. According to state data for
FY2001, a very small amount (0.6 percent) of SSBG funds were
used for legal services.

2. ISSUES
(A) NEED AND AVAILABILITY OF LEGAL SERVICES

The need for civil legal services for the elderly, especially the
poor elderly, is undeniable. This is partially due to the complex na-
ture of the programs under which the elderly are dependent. After
retirement, numerous older Americans rely on government-admin-
istered benefits and services for their entire income and livelihood.
For example, many elderly persons rely on the Social Security pro-
gram for income security and on the Medicare and Medicaid pro-
grams to meet their health care needs. These benefit programs are
extremely complicated and often difficult to understand.

In addition to problems with government benefits, older persons’
legal problems typically include consumer fraud, property tax ex-
emptions, special property tax assessments, evictions, foreclosures,
custody of grandchildren, guardianships, involuntary commitment
to institutions, nursing home and probate matters. Legal represen-
tation is often necessary to help the elderly obtain basic necessities
and to assure that they receive benefits and services to which they
are entitled.

Due to the victimization of seniors by consumer fraud artists, on
September 24, 1992, the Special Committee on Aging convened a
hearing entitled “Consumer Fraud and the Elderly: Easy Prey?”
The Committee sought to determine whether senior citizens are
easy prey for persons that seek to take their money. The evidence
suggests that seniors are often the target of unscrupulous people
that will sell just about anything to make a dollar. It matters little
that the services or products that these individuals sell are of little
value, unnecessary, or at times nonexistent.

The purpose of the hearing was to provide a forum for discussion
of what various States are doing to combat consumer fraud that
targets the elderly, and to examine what the Federal Government
might do to support these efforts. The hearing focused not only on
the broad issue of consumer fraud that targets older Americans,
but more specifically, the areas of living trusts, home repair fraud,
mail order fraud, and guaranteed giveaway scams. The States have
generally taken the lead in addressing this kind of fraud through
law enforcement and prosecution. The hearing illustrated, however,
that the Federal Government needs to do more. The Legal Services
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Corporation is one of the weapons in the Federal arsenal that could
be used to combat this type of fraud.

During 2002, legal services attorneys closed 976,519 cases. Legal
Services Corporation programs do not necessarily specialize in
serving older clients but attempt to meet the legal needs of the
poor, many of whom are elderly. It is estimated that approximately
9 million persons over 60 are LSC-eligible. It is estimated that
older clients represent about 10 percent of the clients served by the
legal services program.

There 1s no precise way to determine eligibility for legal services
under the Older Americans Act because, although services are to
be targeted on those in economic and social need, means testing for
eligibility is prohibited. Nevertheless, a paper developed by several
legal support centers in 1987 concluded that, in spite of advances
in the previous 10 years, the need for legal assistance among older
persons is much greater than available OAA resources can meet.

The availability of legal representation for low-income older per-
sons is determined, in part, by the availability of funding for legal
services programs. In FY2002, Congress appropriated $329.3 mil-
lion to the LSC. Although efforts to reduce funding for the LSC
that began in 1996 have now begun to reverse, there is no doubt
that older persons still find it very difficult to obtain legal assist-
ance. When the Legal Services Corporation was established in
1974, its foremost goal was to provide all low-income people with
at least “minimum access” to legal services. This was defined as
the equivalent of two legal services attorneys for every 10,000 poor
people. The goal of minimum access was achieved in fiscal year
1980 with an appropriation of $300 million, and in fiscal year 1981,
with $321 million. This level of funding met only an estimated 20
percent of the poor’s legal needs. Currently, the LSC is not even
funded to provide minimum access. In most States, there is only 1
attorney for every 10,000 poor persons. In contrast, there are ap-
proximately 28 lawyers for every 10,000 persons above the Federal
poverty line. Moreover, the United States currently funds less for
legal services than its counterparts in most of the other Western
developed nations. For example, the annual per capita government
expenditure for civil legal assistance is $2.25 in the United States
compared to $32 in England.

The Private Attorney Involvement (PAI) project under LSC re-
quires each LSC grantee to spend at least 12.5 percent of its basic
field grant to promote the direct delivery of legal services by pri-
vate attorneys, as opposed to LSC staff attorneys. The funds have
been primarily used to develop pro bono panels, with joint sponsor-
ship between a local bar association and a LSC grantee. Over 350
programs currently exist throughout the country. Data indicate
that the PAI requirement is an effective means of leveraging funds.
A higher percentage of cases were closed per $10,000 of PAI dollars
than with dollars spent supporting staff attorneys.

It should be noted, however, that these programs have been criti-
cized by Legal Services staff attorneys. They claim that these pro-
grams have been unjustifiably cited to support less LSC funding
and to the diversion of cases from LSC field offices. Cuts in funding
have decreased the LSC’s ability to meet clients’ legal needs. Legal
services field offices report that they have had to scale down their
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operations and narrow their priorities to focus attention on emer-
gency cases, such as evictions or loss of means of support. Legal
services offices must now make hard choices about whom they
serve. (The number of grantees receiving LSC funding decreased
from 325 in 1995 to 262 in 1998, to 207 in 2001, to 170 in 2002.
The reduction in local programs is due to both cutbacks in funding
and a LSC-initiated reconfiguration of the LSC program in which
States were urged to merge, reorganize, and consolidate local pro-
grams into a more efficient regional and statewide delivery system
of legal services to the poor.)

The private bar is an essential component of the legal services
delivery system for the elderly. The expertise of the private bar is
considered especially important in areas such as will and estates
as well as real estate and tax planning. Many elderly persons, how-
ever, cannot obtain legal services because they cannot afford to pay
customary legal fees. In addition, a substantial portion of the legal
problems of the elderly stem from their dependence on public ben-
efit programs. The private bar generally is unable to undertake
representation in these matters because it requires familiarity with
a complex body of law and regulations, and there is a little chance
of collecting a fee for services provided. Although many have cited
the capacity of the private bar to meet some of the legal needs of
the elderly on a full-fee, low-fee, or no-fee basis, the potential of the
private bar has yet to be fully realized.

(B) LEGAL SERVICES CORPORATION

(1) Board Appointments

The Legal Services Corporation Act provides that “[t]he Corpora-
tion shall have a Board of Directors consisting of 11 voting mem-
bers appointed by the President, by and with the advice and con-
sent of the Senate, no more than 6 of whom shall be of the same
political party.” In April 2003, 8 new Board members appointed by
President Bush were sworn into office, and 3 existing Board mem-
b}elzrsBappginted by President Clinton in 1993 continue to serve on
the Board.

(2) Status of Legal Services Corporation

Few people disagree that provision of legal services to the elderly
is important and necessary. However, people continue to debate
how to best provide these services. President Reagan repeatedly
proposed termination of the federally funded Legal Services Cor-
poration and the inclusion of legal services activities in a social
services block grant. Funds then provided to the Corporation, how-
ever, were not included in this proposal. This block grant approach
was consistent with the Reagan Administration’s goal of consoli-
dating categorical grant programs and transferring decisionmaking
authority to the States. Inclusion of legal services as an eligible ac-
tivity in block grants, it was argued, would give States greater
flexibility to target funds where the need is greatest and allowing
States to make funding decisions regarding legal services would
make the program accountable to elected officials. The Reagan Ad-
ministration also revived earlier charges that legal services attor-
neys are more devoted to social activism and to seeking collective
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solutions and reform than to routine legal assistance for low-in-
come individuals. These charges resparked a controversy sur-
rounding the program at the time of its inception as to whether
Federal legal aid is being misused to promote liberal political
causes. The poor often share common interests as a class, and
many of their problems are institutional in nature, requiring insti-
tutional change. Because legal resources for the poor are a scarce
commodity, legal services programs have often taken group-ori-
ented case selection and litigation strategies as the most efficient
way to vindicate rights. The use of class action suits against the
government and businesses to enforce poor peoples’ rights has an-
gered some officials. Others protest the use of class action suits on
the basis that the poor can be protected only by procedures that
treat each poor person as a unique individual, not by procedures
which weigh group impact. As a result of these charges, the ability
of legal services attorneys to bring class action suits has been se-
verely restricted.

The Reagan Administration justified proposals to terminate the
Legal Services Corporation by stating that added pro bono efforts
by private attorneys could substantially augment legal services
funding provided by the block grant. It was believed that this ap-
proach would allow States to choose among a variety of service de-
livery mechanisms, including reimbursement to private attorneys,
rather than almost exclusive use of full-time staff attorneys sup-
ported by the Corporation.

Supporters of federally funded legal services programs argue that
neither State nor local governments nor the private bar would be
able to fill the gap in services that would be created by the aboli-
tion of the LSC. They cite the inherent conflict of interest and the
State’s traditional nonrole in civil legal services which, they say,
makes it unlikely that States will provide effective legal services to
the poor. Many feel that the voluntary efforts of private attorneys
cannot be relied on, especially when more lucrative work beckons.
They believe that private lawyers have limited desire and ability
to do volunteer work. Some feel that, in contrast to the LSC law-
yers who have expertise in poverty law, private lawyers are less
likely to have this experience or the interest in dealing with the
types of problems that poor people encounter.

Defenders of LSC believe that the need among low-income people
for civil legal assistance exceeds the level of services currently pro-
vided by both the Corporation and the private bar. From their per-
spective, elimination of the Corporation and its funding could fur-
ther impair the need and the right of poor people to have access
to their government and the justice system. They also contend that
it is inconsistent to assure low-income people representation in
criminal matters, but not in civil cases.

On February 28, 2002, the House Judiciary Subcommittee on
Commercial and Administrative Law held an oversight hearing on
the Legal Services Corporation. The hearing covered a number of
issues, including the following: Has an effective system of competi-
tion been implemented by the LSC, and how is this system work-
ing? Have Legal Services Corporation grantees been maintaining
program integrity as required by regulations? What types of
changes have been made by Legal Services Corporation grantees to
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clean up the case-overcounting problem? What Is the Impact of the
Supreme Court’s decision last term in the case of Legal Services
Corporation vs. Velazquez and the related follow-up case of Dob-
bins vs. Legal Services Corporation.

Bob Barr, House Judiciary Subcommittee chairman at the time
of the 2002 hearing, commented that since its inception, the Legal
Services Corporation has been plagued with problems and con-
troversy. He stated:

“Over two decades, Congress has listened to complaints about
Legal Service lawyers who were not serving the needs of the poor
but rather were using taxpayer money to fund liberal political and
ideological causes. In response to these complaints, in 1996 Con-
gress passed a series of reforms and restrictions regulating the
Corporation and the work of its grantees. Now, almost 6 years
later, since those reforms were passed, it is time for Congress to
consider seriously the question of whether these restrictions have
been effectively implemented, whether there has been full and com-
plete compliance by the grantees within the legal restrictions, and,
moreover, what role the Board of Directors has played in all of this.
As we meet today, Congress continues to hear complaints about the
true mission of Legal Services lawyers and how the reforms are
being violated or circumvented.”

3. FEDERAL AND PRIVATE SECTOR RESPONSE
(A) LEGISLATION—THE LEGAL SERVICES CORPORATION

The 1974 LSC Act was reauthorized for the first and only time
in 1977 for an additional 3 years. Although the legislation author-
izing the LSC expired at the end of fiscal year 1980, the agency has
operated under a series of continuing resolutions and appropria-
tions bills, which have served both as authorizing and funding leg-
islation. The Corporation is allowed to submit its own funding re-
quests to Congress. In fiscal year 1985, Congress began to earmark
the funding levels for certain activities to ensure that congressional
recommendations were carried out. In addition to original restric-
tions, the legislation for fiscal year 1987 included language that
provided that the legislative and administrative advocacy provi-
sions in previous appropriations bills and the Legal Services Cor-
poration Act of 1974, as amended, shall be the only valid law gov-
erning lobbying and shall be enforced without regulations. This
language was included because the Corporation published proposed
regulations that some believed went far beyond the restrictions on
lobbying which are contained in the LSC statute. ‘

For fiscal year 1988, Congress appropriated $305.5 million for
the LSC. Congress also directed the Corporation to submit plans
and proposals for the use of funding at the same time it submits
its budget request to Congress. This was deemed necessary because
the appropriations committees had encountered great difficulty in
tracing the funding activities of the Corporation and received little
detail from the Corporation about its proposed use of the funding
request, despite requests for this information. The Corporation is
prohibited from imposing requirements on the governing bodies of
recipients of LSC grants that are additional to, or more restrictive
than, provisions already in the LSC statute. This provision applies
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to the procedures of appointment, including the political affiliation
and length of terms of office, and the size, quorum requirements,
and committee operations of the governing bodies.

In FY1996, Congress funded the LSC at $278 million, a reduction
of almost 31 percent from the previous year. In its FY1996 budget
resolution, the House assumed a 3-year phase-out of the LSC, rec-
ommending appropriations of $278 million in FY1996, $141 million
in FY1997, and elimination by FY1998. The House Budget Com-
mittee stated in its report (H.Rept. 104-120), “Too often, . . . law-
yers funded through Federal LSC grants have focused on political
causes and class action lawsuits rather than helping poor Ameri-
cans solve their legal problems. . . . A phaseout of Federal funding
for the LSC will not eliminate free legal aid to the poor. State and
local governments, bar associations, and other organizations al-
ready provide substantial legal aid to the poor.” The $278 million
appropriation for the LSC in FY1996 provided funding for basic
field programs and audits, the LSC inspector general, and adminis-
tration and management. However, funding was eliminated en-
tirely for supplemental legal assistance programs, including Native
American and migrant farmworker support, national and state sup-
port centers, regional training centers, and other national activi-
ties. The 1996 appropriation also added more restrictions on the ac-
tivities of LSC attorneys.

For FY2001, the Clinton Administration requested $340 million
for the LSC. The Clinton Administration had requested $340 mil-
lion every year since FY1997, in an effort to partially restore cut-
backs in funding. The proposal would have continued all existing
restrictions on LSC-funded activities. The conference report on
H.R. 4942 (H.Rept. 106-1005), the FY2001 District of Columbia ap-
propriations, which includes the FY2001 Departments of Com-
merce, Justice, and State, the Judiciary, and Related Agencies ap-
propriations, provided $330 million for LSC for FY2001. This is $25
million higher than the FY2000 LSC appropriation and $10 million
lower than the Clinton Administration’s request. The $330 million
appropriation for LSC included $310 million for basic field pro-
grams and independent audits, $10.8 million for management and
administration, $2.2 million for the inspector general, and $7 mil-
lion for client self-help and information technology. H.R. 4942 was
signed by President Clinton on December 21, 2000 as P.L. 106-553.
The reader should note that P.L. 106-554 mandated a 0.22 percent
governmentwide rescission of discretionary budget authority for
FY2001 for almost all government agencies. Thus, the $330 million
appropriation for LSC for FY2001 was reduced to $329.3 million.

The language accompanying President Bush’s FY2002 budget af-
firmed President Bush’s support for the LSC. It states: “The Fed-
eral Government, through LSC, ensures equal access to our Na-
tion’s legal system by providing funding for civil legal assistance to
low-income persons. For millions of Americans, LSC-funded legal
services is the only resource available to access the justice system.
LSC provides direct grants to independent local legal services pro-
grams chosen through a system of competition. LSC programs
serve clients in every State and county in the Nation. Last year,
LSC-funded programs provided legal assistance and information to
almost one million clients.” For FY2002, the Bush Administration
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requested the current level funding of $329.3 million for the LSC.
The proposal included all restrictions on LSC-funded activities that
were currently in effect.

The Bush Administration’s FY2002 request for LSC ($329.3 mil-
lion) was the same as the amount that was obligated for the pro-
gram for FY2001. For FY2002, the House Appropriations Com-
mittee recommended a total of $329.3 million for LSC. This amount
was the same as the FY2001 appropriation (after accounting for
the 0.22 percent governmentwide rescission) and President Bush’s
FY2002 budget request for the program. The House Committee’s
recommendation also included existing provisions restricting the
activities of LSC grantees. In carrying out LSC’s vision of an effec-
tive and efficient statewide system of delivering legal services to
the poor, grantees have been merging and reconfiguring their legal
services programs to better use the Federal dollars allocated to
them. The House Committee report (H.Rept. 107-139) indicated
concern about the LSC overruling, without appeal, certain configu-
rations implemented by grantees via the state planning process.
The House Committee report directed LSC to review the state
planning process and the concerns raised and report back to the
Committee by September 4, 2001, with a proposal (including input
from the stakeholders) that outlined the reconfiguration standards
and the process for states to appeal LSC’s decisions. On July 18,
2001, the House passed H.R. 2500, which included $329.3 million
for the LSC. For FY2002, the Senate Appropriations Committee
also recommended $329.3 million for LSC and included existing
program prohibitions. On September 13, 2001, the Senate passed
H.R. 2500, which included $329.3 million for LSC.

The Conference Committee report on H.R. 2500 included $329.3
million for LSC for FY2002. This was identical to the FY2001 ap-
propriation for LSC (after the rescission) and the Bush Administra-
tion’s FY2002 budget request for LSC. The Conference Committee
report’s recommendation for LSC included $310 million for basic
field programs, $12.4 million for management and administration,
$4.4 million for client self-help and information technology, and
$2.5 million for the inspector general. The Conference Committee
report also included existing provisions restricting the activities of
LSC grantees. The Conference report (H.Rept. 107—278) was passed
by the House on November 14, 2001, and by the Senate on Novem-
ber 15, 2001. H.R. 2500 was signed into law (P.L. 107-77) by Presi-
dent Bush on November 28, 2001.

Current LSC funding still remains below the Corporation’s high-
est level of $400 million in FY1994 and FY1995.

(B) ACTIVITIES OF THE PRIVATE BAR

To counter the effects of cuts in Federal legal services and to
ease the pressure on overburdened legal services agencies, some
law firms and corporate legal departments began to devote more of
their time to the poor on a pro bono basis. Such programs are in
conformity with the lawyer’s code of professional responsibility
which requires every lawyer to support the provisions of legal serv-
ices to the disadvantaged. Although pro bono programs are gaining
momentum, there is no precise way to determine the number of
lawyers actually involved in the volunteer work, the number of
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hours donated, and the number of clients served. Most lawyers for
the poor say that these efforts are not yet enough to fill the gap
and that a more intensive organized effort is needed to motivate
and find volunteer attorneys.

A significant development in the delivery of legal services by the
private bar has been the introduction of the Interest on Lawyers’
Trust Accounts (IOLTA) program. This program allows attorneys to
pool client trust deposits in interest bearing accounts. The interest
generated from these accounts is then channeled to federally fund-
ed, bar affiliated, and private and nonprofit legal services pro-
viders. IOLTA programs have grown rapidly. There was one oper-
ational program in 1983. Today all 50 States and the District of Co-
lumbia have adopted IOLTA programs. An American Bar Associa-
tion study group estimated that if the plan was adopted on a na-
tionwide basis, it could produce up to $100 million a year. The
California IOLTA program specifically allocates funds to those pro-
grams serving the elderly. Although many of the IOLTA programs
are voluntary, the ABA passed a resolution at its February 1988
meeting suggesting that IOLTA programs be mandatory to raise
funds for charitable purposes.

Supporters of the IOLTA concept believe that there is no cost to
anyone with the exception of banks, which participate voluntarily.
Critics of the plan contend that it is an unconstitutional misuse of
the money of a paying client who is not ordinarily apprised of how
the money is spent. Supporters point out that attorneys and law
firms have traditionally pooled their client trust funds, and it is
difficult to attribute interest to any given client. Prior to IOLTA,
the banks have been the primary beneficiaries of the income. While
there is no unanimity at this time among lawyers regarding
IOLTA, the program appears to have value as a funding alter-
native.

On June 15, 1998, the Supreme Court issued a decision that may
affect the extent to which IOLTA funds will be available for legal
services in the future. These funds represent interest earned on
sums that are deposited by legal clients with attorneys for short
periods of time. According to the LSC, a substantial amount of
these funds, $133 million 1n 2002, are used to help fund legal serv-
ices programs. In Phillips v. Washington Legal Foundation, the
Court ruled that these funds are the private property of clients,
and returned the case to the lower court to determine whether the
state (Texas, in this case) was required to compensate the clients
for “taking”these funds. (On March 26, 2003, the Supreme Court
upheld the constitutionality of the IOLTA program by a narrow 5—
4 decision. In Brown v. Washington Legal Foundation, the Supreme
Court ruled that although the IOLTA program does involve a tak-
ing of private property interest in escrow accounts that was owned
by the depositors for a legitimate public use, there is no violation
of the Just Compensation Clause of the Constitution because the
owner did not have a pecuniary loss.)

In 1977, the president of the American Bar Association was de-
termined to add the concerns of senior citizens to the ABA’s roster
of public service priorities. He designated a task force to examine
the status of legal problems and the needs confronting the elderly
and to determine what role the ABA could play. Based on a rec-
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ommendation of the task force, an interdisciplinary Commission on
Legal Problems of the Elderly (also known as the Commission on
Law and Aging) was established by the ABA in 1979. The mission
of the Commission is to strengthen and secure the legal rights, dig-
nity, autonomy, quality of life, and quality of care of elders. It car-
ries out this mission through research, policy development, tech-
nical assistance, advocacy, education, and training. The Commis-
sion consists of a 15-member interdisciplinary body of experts in
aging and law, including lawyers, judges, health and social services
professionals, academics, and advocates. With its professional staff,
the Commission examines a wide range of law-related issues, in-
cluding: legal services to older persons; health and long-term care;
housing needs; professional ethical issues; Social Security, Medi-
care, Medicaid, and other public benefit programs; planning for in-
capacity; guardianship; elder abuse; health care decisionmaking;
pain management and end-of-life care; dispute resolution; and
court-related needs of older persons with disabilities.

The Commission receives funding from a variety of sources.
These include grants and contracts from the U.S. Department of
Justice; U.S. Department of Health and Human Services, Adminis-
tration on Aging; Robert Wood Johnson Foundation; Borchard
Foundation; and the Alzheimer’s Association. Approximately one-
third of the Commission’s funding comes from the ABA’s Fund for
Justice and Education, in part, from the Marie Walsh Sharpe En-
dowment.

The Commission on Legal Problems of the Elderly has under-
taken many activities to promote the development of legal re-
sources for older persons and to involve the private bar in respond-
ing to the needs of the aged. One such activity was a national bar
activation project, which provided technical assistance to State and
local bar associations, law firms, corporate counsel, legal service
projects, the aging network, and others in developing projects for
older persons. The Commission also publishes a quarterly news-
letter, called BIFOCAL, which aims to generate legal resources for
older persons through the joint efforts of public and private bar
groups and the aging network. In addition, since 1976, the ABA
Young Lawyers Division has had a Committee on the Delivery of
Legal Services to the Elderly.

The private bar has also responded to the needs of elderly per-
sons in new ways on the State and local levels. A number of State
and local bar association committees on the elderly have been
formed. Their activities range from legislative advocacy on behalf
of seniors and sponsoring pro bono legal services for elderly people
to providing community legal education for seniors. Other State
and local projects utilize private attorneys to represent elderly cli-
ents on a reduced fee or pro bono basis. In more than 38 States,
handbooks that detail seniors’ legal rights have been produced ei-
ther by State and area agencies on aging, legal services offices, or
bar committees. In addition, some bar associations sponsor tele-
phone legal advice lines. Since 1982, attorneys in more than half
the States have had an opportunity to attend continuing legal edu-
cation seminars regarding issues affecting elderly people. The
emergence of training options for attorneys that focus on financial
planning for disability and long-term care are particularly note-
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worthy. Moreover, in 1998, the American Bar Association published
a comprehensive document entitled the “National Handbook on
Laws and Programs Affecting Senior Citizens.”

In 1987, the Academy of Elder Law Attorneys was formed. The
purpose of this organization is to assist attorneys advising elderly
clients, to promote high technical and ethical standards, and to de-
velop awareness of issues affecting the elderly.

A few corporate law departments also have begun to provide
legal assistance to the elderly. For example, Aetna Life and Cas-
ualty developed a pro bono legal assistance to the elderly program
in 1981 through which its attorneys are granted up to 4 hours a
week of time to provide legal help for eligible older persons. The
Ford Motor Company Office of the General Counsel also began a
project in 1986 to provide pro bono representation to clients re-
ferred by the Detroit Senior Citizens Legal Aid Project.

The American Bar Association has indicated that private bar ef-
forts alone fall far short in providing for the legal needs of older
Americans. The ABA has consistently maintained that the most ef-
fective approach for providing adequate legal representation and
advice to needy older persons is through the combined efforts of a
continuing Legal Services Corporation, an effective Older Ameri-
cans Act program, and the private bar. With increased emphasis on
private bar inveolvement, and with the necessity of leveraging re-
sources, the opportunity to design more comprehensive legal serv-
ices programs for the elderly exists.



CHAPTER 16

CRIME AND THE ELDERLY

1. BACKGROUND

Although violence experienced by all Americans, including the el-
derly, has declined in the United States since the mid-1990’s, pub-
lic perceptions about crime appear to be out of line with govern-
ment statistics. According to an October 23, 2003 Gallup poll, 60
percent of those polled believed that crime is worse now than a
year ago.l An October 2002 poll showed that 90 percent of Ameri-
cans 65 and older believe that crime is an important issue.? Addi-
tionally, research done by the American Association for Retired
Persons (AARP) indicated that “one-third of persons age 50 and
older agoid going out at night because they are concerned about
crime.”

The Federal Bureau of Investigation (FBI) 2002 Uniform Crime
Report (UCR) figures, however, suggest that the fears of many of
these Americans may be exaggerated. Five- and 10-year trend data
from the 2002 (UCR) showed that in 2002 the Crime Index* was
4.9 percent lower than the estimate from 1998 and 16.0 percent
below the 1993 estimate. The 2000 findings of the Bureau of Jus-
tice Statistics’ National Crime Victimization Survey (NCVS)
showed a decline in the violent crime rate by 15 percent and the
property crime rate by 10 percent. In August 2000, the Bureau of
Justice Statistics released a report, Criminal Victimization 1999,
Changes 1998-99 with Trends 1993-99. According to the report, “in
1999, the rate of violent crime victimization of persons ages 65 or
older was 4 per 1,000” and in 2000 the rate was 3.7 per 1,000. In
addition to the continued decline in the crime rate, statistics show
that the elderly, in comparison to younger Americans, are less like-
ly to experience a violent crime.5

1The Gallup Organization, “Pessimism About Crime Is Up, Despite Declining Crime Rate,” Oc-
tober 23, 2003.

2The Washington Post/Kaiser Family Foundation/Harvard University, “A Generational Look
at the Public: Politics and Policy,” October 2002.

3For further information see: AARP, The Policy Book: AARP Public Policies 2001. Chapter 13,

p. 19.

4The FBI’s Uniform Crime Report’s Crime Index is composed of selected offenses used to
gauge fluctuations in the volume and rate of crime reported to law enforcement. The Crime
Index includes the following offenses: Part I crimes, which includes violent crimes (murder, non-
negligent manslaughter, forcible rape, robbery, and aggravated assault) and three property
crimes (burglary, larceny-theft, and motor vehicle theft). See the U.S. Department of Justice,
Federal Bureaus of Investigation, “Crime in the United States 2001 & Crime in the United
States 2002.”

5 According to the Bureau of Justice Statistics, Victim Characteristics:

In 2000 persons age 12 to 24 sustained violents victimization at rates higher than individ-

uals of all other ages.
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While these data appear to provide encouraging news, special
problems may arise when an older person falls victim to crime. The
impact of crime on the lives of older adults may be greater than
on other groups due to their vulnerabilities. They are more likely
to be injured, take longer to recover, and incur greater proportional
losses to income. About 60 percent of the elderly live in urban
areas, where crime is more prevalent. Often, the elderly live in so-
cial isolation, and in many instances they are unable to defend
themselves against their attackers.

2. LEGISLATIVE RESPONSE

There were several hearings held in the 107th Congress on elder
victimization. The Senate Special Committee on Aging held a hear-
ing that focused on crimes committed against the elderly.® The
Senate also held a hearing on financial exploitation of seniors.”

Several pieces of legislation were introduced in the 107th Con-
gress, however, none of them were enacted into law. The Elder Jus-
tice Act (S. 2933) would have established an Office of Elder Justice
in the Department of Justice.8 The act would have created a direc-
tor position that would have reported to the Attorney General and
would have been charged with developing a program for elder jus-
tice. It would have also created a senior counsel position that would
have been responsible for coordinating elder justice activities
among the Office of Elder Justice and other relevant offices within
DOJ. The bill was referred to the Senate Committee on Finance
and no further action was taken. '

The Seniors Safety Act of 2002 (S. 2240), among other things,
would have required the U.S. Sentencing Commission to review
and amend, if appropriate, the sentencing guidelines to include the
age of the victim as one of the criteria for determining whether a
sentencing enhancement is appropriate. The bill was referred to
the Senate Judiciary Committee and no further action was taken.

A. ELDER ABUSE

1. BACKGROUND

Elder abuse affects hundreds of thousands of older persons annu-
ally, yet remains largely a hidden problem. The National Center on
Elder Abuse (NCEA) (within the American Public Human Services
Association) has identified a number of types of abuse: physical,
sexual, emotional or psychological abuse, financial or material ex-
ploitation, abandonment, self-neglect, or neglect by another person.
According to the Administration on Aging (AoA), the most common

Elderly persons (age 65 or older) were victims of an annual average 46,000 purse snatchings
or pocket pickings, 166,000 nonlethal violent crimes (rape, sexual assault, robbery, aggravated
and simple assault), and 1,000 murders between 1992-97.

bbery accounted for a quarter of the violent crimes against persons age 65 or older, but

less than an eighth of the violent crimes experienced by those age 12-64 between 1992-97.

For further information, see: [http://www.ojp.usdoj.bjs/cvict—v.htm].

61U.S. Congress. Senate Special Committee on Aging.

7U.S. Congress. Senate Special Committee on Aging. Identity Theft: The Nation’s Fastest
Growing Crime Wave Hits Seniors. 107th Cong., 2nd Sess., July 18, 2002; and U.S. Congress.
Senate Special Committee on Aging. Financial Predators and the Elderly. 107th Cong., 2nd
Sess., May 20, 2002.

8The same piece of legislation, The Elder Justice Act, has been reintroduced in the 108th Con-
gress (H.R. 2490).
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forms of elder abuse are physical and psychological abuse, financial
exploitation, and neglect.

The NCEA has been collecting data on reports of domestic elder
abuse since 1986. A groundbreaking study, completed by the NCEA
in 1998, assessed the incidence of elder abuse nationwide. The
study was completed in collaboration with Westat, Inc. for the Ad-
ministration for Children and Families, and AoA, in the Depart-
ment of Health and Human Services (HHS).

This study found that over 550 thousand persons aged 60 and
over experienced various forms of abuse, neglect, and/or self-neglect
in domestic settings in 1996. Based on an estimate of unreported
incidents, the study concluded that almost four to fives times more
new incidents of elder abuse, neglect, and/or self-neglect were unre-
ported in 1996. Generally, elder abuse is difficult to identify due to
the isolation of older persons and reluctance of older persons and
others to report incidents. Underreporting of abuse represents what
. some researchers have called the “ceberg” theory, that is, the num-
ber of cases reported is simply indicative of a much larger societal
problem. According to this theory, the most visible types of abuse
and neglect are reported, yet a large number of other, less visible
forms of abuse go unreported.

Victims of elder abuse are more likely to be women and persons
in the oldest age categories. Abusers are more likely to be male and
most are related to victims. The NCEA study found that two-thirds
of abusers were adult children or spouses.

According to AoA, State legislatures in all States have enacted
some form of legislation that authorizes States to provide protective
services to vulnerable adults. In about three-quarters of the States,
these services are provided by adult protective service (APS) units
in State social services agencies; in the remaining States, State
agencies on aging carry out this function. Most States have laws
that require certain professionals to report suspected cases of
abuse, neglect and/or exploitation. In 1996, 23 percent of all domes-
tic elder abuse reports came from physicians, and another 15 per-
cent came from service providers. In addition, family members,
neighbors, law enforcement, clergy and others made reports.

2. FEDERAL PROGRAMS

The primary source of Federal funds for elder abuse prevention
activities are the Social Services Block Grant (SSBG) and the Older
Americans Act (OAA) program. The SSBG (along with State funds)
support activities of APS units in all States. The Older Americans
Act supports a number of activities including training for APS per-
sonnel, law enforcement personnel, and others; coordination of
State social services systems, including the use of hotlines for re-
porting; technical assistance for service providers; and public edu-
cation.

B. CONSUMER FRAUDS AND DECEPTIONS

1. BACKGROUND

An AARP report entitled “Beyond 50—A Report to the Nation on
Economic Security” found that incomes and asset levels among re-
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tirees (over the age of 50) have steadily risen over the past 20
years.? This fact contributes to making the elderly prime targets of
consumer frauds and deceptions. Unfortunately, con artists who
prey on the elderly are extremely effective at defrauding their vie-
tims. To the poor, they make “get rich quick” offers; to the rich,
they offer investment properties; to the sick, they offer health gim-
micks and new cures for ailments; to the healthy, they offer attrac-
tive vacation deals; and to those who are fearful of the future, they
offer a confusing array of useless insurance plans.

The victimization of the elderly through telemarketing fraud re-
mains one of the leading areas of concern in the fight to combat
crime against older Americans. According to an AARP fact sheet,
“there are approximately 140,000 telemarketing firms in the coun-
try [and] up to 10 percent, or 14,000 may be fraudulent.” 10 Tele-
marketers prey on the repeated victimization of the elderly. Accord-
ing to a 1999 survey done by AARP, “. . . older consumers are es-
pecially vulnerable to telemarketing fraud. Of the people identified
by the survey who had suffered a telemarketing fraud, 56 percent
were age fifty or older.” 11 In one case, the FBI reported a fraudu-
lent telemarketing scam wherein nearly 80 percent of the calls
were directed to older consumers.12

Efforts have been in place to combat elderly victimization since
the late 1980’s. In 1988 TRIAD was formed after the AARP, the
International Association of Chiefs of Police, and the National
Sheriffs Association signed a cooperative agreement to work to-
gether to reduce both criminal victimization and unwarranted fear
of crime affecting older persons. The cornerstone of TRIAD is the
exchange of information between law enforcement and senior citi-
zens. Additionally, TRIAD programs sponsor various crime preven-
tion activities such as involvement in neighborhood watch, victim
assistance, and training for deputies and officers in communicating
with and assisting older persons. TRIAD programs also provide so-
cial assistance to the elderly (i.e., buddy system and adopt-a-senior
for shut-ins, senior walks at parks or malls, and senior safe shop-
ping trips for groceries). TRIAD can be found in many communities
throughout the Nation as well as the world.13 The Federal Govern-
ment provides some funding for TRIAD programs through the Bu-
reau of Justice Assistance and the Office of Victims of Crime.

Ironically, as older Americans increase in number as a cumu-
lative market with growing consumer purchasing power, many el-
derly live close to the poverty line and have little disposable in-
come. Consequently, crimes aimed at the pocketbooks of the elderly
frequently have devastating effects on their victims. Elderly con-
sumers are frequently the least able to rebound from being victim-
ized. While there are several reasons why the elderly are dispropor-
tionately victimized, accessibility to older victims by con artists is
a major factor. Since they often spend most of their days at home,
older consumers are easier to contact by telephone, mail, and in
person. The dishonest telemarketer usually gets an answer when

9For further information see: [http:/research.aarp.org/econ/beyond—50—econ html], p.22-23.

10See: [http:/aarp.org/fraud/1fraud.htm].

11 See: [http://www.ojp.usdoj.gov/ove/assist/nvaa2000/academy/N-14—-ELD htm].

12 See:[http://www.aarp.org/fraud/1fraud. htm].

13For additional information on TRIAD programs, visit AARP’s website at [http:/
www.aarp.orgl.
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he or she telephones an older person. Door-to-door salespeople
hawking worthless goods are more likely to find someone at home
when they ring the doorbell of a retired person. Deceptive or fraud-
ulent mass mailings are likely to be given more attention by retired
individuals with more leisure time.

2. LEGISLATIVE RESPONSE

In 2002, the Senate Special Committee on Aging held hearings
on identity theft and financial exploitation among the elderly; and
in 2001 the House Judiciary Committee held a hearing on crime
against the elderly.l4 Additionally, several pieces of legislation
were introduced in the 107th Congress that would have increased
penalties for fraud. The Seniors Safety Act of 2002 (S. 2240),
among other things, would have amended the Federal criminal
code to increase penalties for fraud that resulted in serious injury
or death and would have set penalties for individuals found guilty
of fraud in association with retirement arrangements. The bill also
would have directed the Federal Trade Commission to establish
procedures regarding telemarketing fraud. Another bill introduced
in the 107th Congress, the Telemarketing Victims Protection Act
(H.R. 232), would also have directed the Federal Trade Commission
to establish procedures regarding telemarketing fraud. Both bills
wei,(re referred to the relevant committees and no further action was
taken.

Although not focused exclusively on the elderly, the Identity
Theft Penalty Enhancement Act of 2002 (S. 2541), among other
things, would have required a sentence of imprisonment for indi-
viduals who falsely use, transfer or possess another person’s iden-
tity in the course of committing a felony. The bill was favorably re-
ported out of the Senate Judiciary Committee on November 14,
2002.

14U.S. Congress. Senate Special Committee on Aging. Identity Theft: The Nation’s Fastest
Growing Crime Wave Hits Seniors. 107th Cong., 2nd Sess., July 18, 2002; U.S. Congress. Senate
Special Committee on Aging. Financial Predators and the Elderly. 107th Cong., 2nd Sess,, May
20, 2002; and U.S. Congress. House Judiciary Committee. Crime Against the Elderly. 107th
Cong., 1st Sess., July 11, 2001.



SUPPLEMENTAL MATERIAL

LisT or HEARINGS AND ForUMs HELD IN 2001 AND 2002

The Senate Special Committee on Aging, convened 27 hearings,
9 field hearings, and 1 forum during the 107th Congress.

HEARINGS

March 29, 2001—Healthy Aging in Rural America

April 19, 2001—Modernization of Social Security and Medicare

April 26, 2001—Assisted Living in the 21st Century: Examining Its
Role in the Continuum of Care

May 3, 2001—Technology and Prescription Drug Safety

May 17, 2001—Family Caregiving and the Older American Act:
Caring for the Caregiver

June 14, 2001—Saving our Seniors: Preventing Elder Abuse, Ne-
glect, and Exploitation

June 28, 2001—Long-Term Care: Who Will Care For The Aging
Baby Boomers?

July 18, 2001—Long-Term Care: States Grapple With Increasing
Demands and Costs

July 26, 2001—Medicare Enforcement Actions: The Federal Gov-
ernment’s Anti-Fraud Efforts

September 10, 2001—Swindlers, Hucksters and Snake Oil Sales-
man: Hype and Hope Marketing Anti-Aging Products to Sen-
iors

September 24, 2001—Long-Term Care After Olmstead: Aging and
Disability Groups Seek Common Ground

December 10, 2001—Straight Shooting on Social Security: The
Trade-offs of Reform

February 6, 2002—Women and Aging: Bearing the Burden of Long-
Term Care

February 27, 2002—Patients in Peril: Critical Shortages in Geri-
atric Care

March 4, 2002—Safeguarding Our Seniors: Protecting the Elderly
From Physical and Sexual Abuse in Nursing Homes

March 14, 2002—The Economic Downturn and Its Impact on Sen-
iors: Stretching Limited Dollars in Medicaid, Health, and Sen-
ior Services

March 21, 2002—Broken and Unsustainable: The Cost Crisis of
Long-Term Care for Baby Boomers

April 10, 2002—Offering Retirement Security To The Federal Fam-
ily: A New Long-Term Care Initiative

April 16, 2002—Assisted Living Reexamined: Developing Policy
and Practices to Ensure Quality Care

May 20, 2002—Schemer, Scammers, and Sweetheart Deals: Finan-
cial Predators of the Elderly
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May 23, 2002—Settling for Silver in the Golden Years: The Special
Challenges of Women in Retirement Planning and Security
June 20, 2002—Long-Term Care Financing: Blueprints for Reform
July 9, 2002—Buyer Beware: Public Health Concerns of Counter-
feit Medicine

July 18, 2002—Identity Theft: The Nation’s Fastest Growing Crime
Wave Hits Seniors

September 4, 2002—The Image of Aging in Media and Marketing

September 19, 2002—Disease Management and Coordinating Care:
What Role Can They Plan in Improving the Quality of Life for
Medicare’s Most Vulnerable?

September 26, 2002—Faces of Aging: Personal Struggles to Con-
front the Long-Term Care Crisis

FIELD HEARINGS

May 30, 2001—The Vaccine Vacuum: What Can Be Done To Pro-
tect Seniors?, Portland, OR

August 9, 2001—Our Greatest Generation: Continuing A Lifetime
of Service, Indianapolis, IN

August 27, 2001—The High Cost of Prescription Drugs, Jefferson
City, MO

February 11, 2002—Emergency Preparedness For the Elderly and
Disabled, New York, NY

July 2, 2002—High-Tech Medicine: Reaching Out To Seniors
Through Technology, Pocatello, ID

August 8, 2002—Retirement Security and Corporate Responsibility,
Indianapolis, IN

August 15, 2002—Healthy Aging and Nutrition: The Science of Liv-
ing Longer, Baton Rouge, LA

August 15, 2002—Expanding And Improving Medicare: Prescrip-
tion Drugs: An Oregon Perspective, Beaverton, OR

August 23, 2002—Planning For Retirement Promoting Security
and Dignity of American Retirement, Boise, ID

FORUMS

May 29, 2001, May 30, 2001, May 31, 2001, and June 1, 2001—The
National Family Caregiver Support Program Its Impact on
Idaho

O




