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CONSUMERS ASSESS THE NURSING HOME
INITIATIVE

THURSDAY, SEPTEMBER 23, 1999

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
WASHINGTON, DC.
« The committee met, pursuant to notice, at 10 a.m., in room SD-
608, Dirksen Senate Office Building, Hon. Chuck Grassley, (chair-
man of the committee) presiding.
Present: Senator Grassley.

OPENING STATEMENT OF SENATOR CHARLES GRASSLEY,
CHAIRMAN

Chairman GRASSLEY. If it is OK with everybody, I would like to
get started, even-though it is probably a very disorganized start be-
cause we were hoping to have Senator Breaux here at the same
time I was here. We would take a couple of minutes of your time
and the panel’s time to open up. So I raced over here—in between
the first vote and the second vote hasn’t started yet—mostly to
thank you and also to apologize that something this important had
to be done under these circumstances, that we are in and out.

So the most important thing for me to do is to thank everybody
who is participating, most importantly. And it is never easy to hear
the painful stories such as those that witnesses may be telling us
about today.

Anyway, what we are hoping for today is to bring out of this par-
ticular forum an assessment of how the follow up is going. The fol-
low-up to what we talked about at our hearing last summer and
what we talked about in a follow-up hearing that we had this
sgring. At that hearing, I announced that I wanted to hear from
the people that were involved in the work and particularly advo-
cates for older persons in nursing homes to get their point of view
of how they work.

So that is why we have this forum assembled, as a follow up on
that event. Obviously Dr. Scanlon, who has been involved in all of
the work of the General Accounting Office through 6 or 8 months
prior to our hearing last summer, in that hearing, and in follow-
up things we have asked him to do, is a very appropriate person
to be able to hear and to moderate this panel. So I thank Dr. Scan-
lon not only for his expertise in this area, for his cooperation with
us, and for taking time for panels like this as further follow up,
and also an opportunity for him—] am sure he feels—to get points
of view outside of the professionals within his own department who
do work for and with him.

(1)
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The one thing that I would want to make clear is that there
might be, obviously from both Congress as well as advocates, some
criticism about the regulatory process and the enforcement process.
But for everybody’s benefit and from only my perception, what I
want to say about HCFA is that wherever they are on enforcement
in everybody’s minds, I do have to say that we have, since the
hearing last summer—I mean in the summer of 1998—we have
had HCFA giving us updates and listening to our response. There
have been avenues of communication that have been very helpful,
and I think it gives us an opportunity to have that dialog that is
so important, even if maybe the particular atmosphere of enforce-
ment may not be what everybody likes, but at least we see progress
being made and the willingness and the heart in the right place.

So with that in mind, I am going to turn it over to Dr. Scanlon,
and also then hopefully Senator Breaux will come, as the ranking
minority member, with a short opening statement as well, but I
don’t want you to wait until that happens. I think he can break in
at that particular point. :

Thank you very much.

Dr. ScaNLON. Thanks, Senator Grassley and Senator Breaux and
the members of the committee, for all the work that you have done
in terms of raising the awareness and consciousness of this issue.
In terms of the work that GAO has been doing we feel that there
have been very few things that we have ever engaged in that are
more important because this involves a population of individuals
that are extremely vulnerable and needy. Adequate protection of
th?ise individuals is something that we can certainly relate to and
endorse. : : :

We have been very disturbed by the findings that we have en-
countered. We recognize that there are too many instances of poor
care and abuse. We are gratified though by the response that has
occurred in terms of HCFA having both responded positively to our
suggestions and as well as putting forth their own ideas such as
thg set of nursing home initiatives that we are going to talk about
today.

We have also been heartened by reports of things happening in
States. We have met on a couple of occasions with the committee
of the Maryland General Assembly which has been very concerned
about nursing home quality and is interested in pursuing actions
to improve nursing home care in Maryland. .

While these are the positive sides, we recognize very much more
needs to be done. HCFA’s ideas are in some respects skeletons that
need to be filled out in terms of the details and also need to be im-
plemented across the board, across the country. Even after they are
fully implemented, we have to be very sensitive to the issue of
maintaining them. If we do not maintain them in terms of being
faithful to the original ideas and the original details, we are going
to see deterioration, and we would potentially return to an intoler-
able situation. ) :

We also, we need to learn a lot more about how to improve nurs-
ing home care. We don’t feel that in the process that we have en-
gaged in to date that we have discovered all the answers. Part of
that process of finding more answers. Learning how to fine tune
these answers is greatly facilitated by events like today’s where we
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can hear information from people that are much closer to nursing
homes, to the oversight process, and who can give us insights that
will guide us in the future.

We need to find ways to be able to monitor our progress in terms
of correcting the problems so that we can understand which of
these initiatives are working well so that we can target resources
for the future. We are never going to be able to oversee every home
every day. So, we need to be able to target the resources to where
the problems are. That way we will develop an effective system
from this process. :

I would like to introduce our panelists. While the panels were
listed in the agenda as first presenting positive perspectives and
then discussing continuing concerns, there is some of both through-
out all the testimony. So we will have the panel discussions and
then open this up to discussion with questions and answers.

Let me introduce everyone now. The first person on my right is
Mr. Raymond Suarez from Crisfield, MD. He lives there with his
wife. He is recently retired from the Baltimore County Public
Schools after a 30-year career as a secondary social science teacher
and a mentor for new teachers. From 1992 to 1997, he served as
the president of the Teachers Association of Baltimore County. He
is going to tell us about a complaint that he made to the State of
Maryland about care that his father received in a Maryland nurs-
ing home, and how, that after prompt investigation of the com-

laint, the facility was cited for a G-level deficiency. According to
tate officials, had Mr. Suarez not complained, the State would
have never been able to find out about this problem. )

Then we are going to hear from Debi Meyers who serves as the
interim long-term care ombudsman with the Iowa Department of
Elder Affairs. She has worked in State Government for 10 years,
most recently as a Medicaid policy specialist for nursing facility
policy. She also served as a volunteer conservator and guardian
through the county attornev’s office for persons in nursing facilities
since 1989, which has given her some extensive first-hand experi-
ence with understanding what families go through when they have
a loved one in a facility.

Then we will hear from Mr. Mark Miller. Mr. Miller has been the
Virginia State long-term care ombudsman since April 1992. In
1996, he served as the interim executive director of the Virginia
Association of Area Agencies on Aging. He has also worked in the
ombudsman program in various capacities since 1984, and over the
past several years, has worked to develop a coalition of elder rights
services to promote more effective advocacy assistance to older
long-term care consumers. They hope that they can provide one
central place where people can call to get information and assist-
ance about long-term care, insurance, and public benefits, and as
well as to report elder abuse and obtain legal assistance.

Finally, on this side of the room, we will hear from Toby
Edelman. Toby has been the staff attorney with the National Sen-
ior Citizens Law center in Washington, DC., since 1977. She spe-
cializes in nursing home. issues and recently has been chosen to
represent that association in litigation surrounding the new use of
civil monetary -penalties.. She was the lead attorney in 1990 rep-
resenting plaintiffs challenging California’s refusal: to implement
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Federal nursing home reform'laws, which is an issue that she has
fought extensively in five other States as well. She is also a mem-
ber of the board of directors of the National Citizen’s Coalition for
Nursing Home Reform which advocates for improved quality of
care and quality of life for nursing home residents. She will speak
on the progress of current initiatives, focusing on the civil mone-
tary “per instance” penalties as well as the other new rules that
have improved the enforcemént of nursing home laws.

On my left is Janet Clayton who is here from Missouri. When
her mother died 5 years ago, Ms. Clayton became the guardian and
caretaker for her father who suffers from Parkinson’s disease. She
lives in Neosho, MO, near the nursing home where her father re-
sides, and she visits him daily, sometimes twice a day. She finds
courage and motivation to try and help others in nursing homes
from her father’s example and the pain that he has suffered. She
will discuss his care and the results of the investigation conducted
following an injury he recently received.

Next is Mr. Kimm Korber. Mr. Korber is here today from the
State of West Virginia, but until recently, he resided in the State
of Pennsylvania. His mother, Bettie Jane Korber, suffered a debili-
tating stroke in March 1990 and has been a nursing home resident
since April 1990. During the course of Ms. Korber’'s more than 9
years at Beverly Health Care in Murrysville, PA, Mr. Korber has
dealt with many issues concerning the quality and consistency of
her care, the quality of life, and communications with facility man-
agement. He is going to speak today about what has happened with
his mother over the past 18 months, and about his experiences at-
tempting to address and resolve concerns with Beverly Enterprises.
He will discuss a complaint he filed with the State which, as a re-
sult of a survey which was conducted in response to the complaint,
and which led to the citation of deficiencies.

Next will be Deanne Lenhart who is from Lawrence, KS. She is
the executive director of the Kansas Advocates for Better Care
which is an independent Statewide nonprofit organization that ad-
vocates for quality long-term care for adult nursing home residents.
It was founded in 1975, and it has more than 500 members. She
is going to speak about the need to improve HCFA’s management
information systems. She will also discuss an example of how the
complaint process can be very cumbersome in its current form and
the value of the Internet to communicate to consumers. She will
also discuss the need for more funding at the State level to initiate
the Federal initiatives. ’

Finally, on the panel here today, we will hear from Elma Holder.
Elma is the founder and former executive director of the National
Citizens Coalition for Nursing Home Reform. She helped develop
that organization as-an outgrowth of her work with Ralph Nader’s
Retired Professional Action Group and National Gray Panthers in
1975. The coalition advocates for improved quality of care and
quality of life, as I noted before, for nursing home residents. Since
serving as the executive director for 20 years from 1975 to 1995,
she has continued her work in analyzing program and policy issues
related to nursing home care.

Before we hear from the panelists that are here today, we are
going to hear a video presentation from Mr. Nelson Baugh. Mr.



Baugh is a resident of the BJC Nursing Home in Commerce, GA
and has lived there for 10 years. He became paralyzed from the
waist down when he was thrown from a car during an accident in
1969 at the age of 22. He lived with his parents until his mother
died in 1985, and then he lived with his sister and her family for
4% years. He then decided move into a nursing home, and he chose
the BJC home because it was close to his hometown.

He is going to tell us about his complaints over the years and his
delight that a staggered survey confirmed his and other residents’
complaints about staffing levels, cleanliness, and other concerns.
The facility that he lives in was cited by State surveyors for 25 de-
ficiencies, and immediate jeopardy was declared. A civil monetary
penalty of $3,250 per day was imposed.

Let me turn now to the format for today’s forum. We are going
to hear the presentation on video from Mr. Baugh, and then we are
going to hear from each of the panelists that I have introduced. Be-
cause we have so much information, we have asked each of the
panelists to limit their remarks to 5 minutes, and we are going to
use the lights as gentle reminders. And think of it this way: Any
time that you save will be more time for the rich discussion that
we are going to have after the panel presentation.

In order to facilitate that discussion, we are going to pass out
cards so that you can write guestions. We will group them in terms
of similar topics and hopefully answer the maximum number pos-
sible in the time that we have available.

So now let us turn to the video from Mr. Baugh.

STATEMENT OF NELSON BAUGH, RESIDENT, BJC NURSING
HOME, COMMERCE, GA (VIA VIDEOTAPE)

Mr. BAUGH. My name is Nelson Baugh. I am a resident of BJC
Nursing Home in Commerce, GA. At 22 years of age, I was in a
car wreck that threw me out and broke my neck and paralyzed me.
I lived with my mother and dad up to 1985 when my mother
passed away, and I decided to go into a nursing home.

I have been in a nursing home for going on 10 years now, and
this is a very good nursing home. I like a lot of the people in here,
and I know a lot of the people because my hometown is a few miles
from here. I love the people in here, and I can speak up for them.
I love taking care of them, because I can speak up for them, be-
cause I really do care about them. When I see them hurt, I hurt.
So I want to see them taken care of like I do myself. .

I have been asked the question about State and how they do. In
the past over the years, I have watched State. They come in. They
don’t do a thorough job like they should. It seems like there is
some—every time they come, they know when they are coming,
when they come in every year at the same time.

And it is like when you have complaints here, you go to the
nurses, the administrators, and it is like they push you aside, and
they just don’t listen all that much, It is like the State, when you
have got a complaint, you call and they come and then you get
pushed aside.

But this year, in July 1999, was a little bit different. They came
in on a weekend which was very rare, and they counted the people
that was on, and anyway, they came in on a Sunday morning, and
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they caught them red-handed. They caught them short-staffed, the
nursing home smelling, the residents wasn’t taken care of. There
was food problems. There was noise problems, and the State come
down on them, and they come down on them hard, and this is what
me and other residents have wanted for a long time.

And this is—I wish the State would keep this up, and I have
been watching them since July. They have been coming in and
making spot checks, which this is another good thing. When they
come in and make spot checks, the nursing home don’t know when
they are coming or when they are about to come, and it keeps the
short staff down, and they are trying their best to keep it up and
do everything safe, and I wish Federal would stay on State to stay
on the nursing homes to make sure everything is done right.

And I would like the State to come in with a white glove on and
stay on the nursing homes to make sure everything is done right,
and I would like the State to come in with a white glove on and
go out and that white glove is clean and that white glove will stay
0;11 irli the nursing home until the next survey or to the next spot
check.

I wish all of those that are listening to this video would take it
to heart, because we are human beings just like you all are, but
a little bit different. We need taken care of. You all can do things
we can’t. We need help.

So I hope the good lord keeps us in everybody’s heart about this,
because it is a very serious thing. There are so many nursing
homes throughout the United States, and there are so many people
hurting, and we need your help, because when we come into nurs-
ing homes and they agree to take care of us, it is priced when we
come in. And we can’t help it because there are funds that they are
cut, because we need are your help, and we would like to be taken
care of right.

So please take this to heart, and I thank you for listening, and
God bII)ess each and every one of you. Thank you.

[The prepared statement of Nelson Baugh follows:]



September 10, 1999

My name is Nelson Baugh. I am 52 years old and a resident of BJC Nursing Home in
Commerce, Georgia. 1was in a car accident in November of 1969, resulting in a broken neck and
paralysis from the waist down. I was in rehab at the Shepherd's Spinal Clinic in Atlanta, Georgia
for six months, then lived with my parents in Jackson County, Georgia until my mother’s death in
1985. 1 moved to Douglas, Georgia to live with my sister and her family, and later moved to a
nursing home in Douglas. I was transferred to BJC in my home county of Jackson about 10 years
ago. Despite my disability, I am alert and in my right mind. God has given me the ability to paint,
which I do regularly. [ have sold some of my paintings and participated in various exhibits and art
shows. Iam able to get around in a motorized wheelchair. I am familiar with many of the
residents in the nursing home, most of whom are elderly and cannot speak for themselves, being
totally dependent. Iadvocate on their behalf whenever I can, because when I see them hurting it
hurts me too.

In the time I have resided here, I don’t believe the nursing home has always done their job
in providing quality care for the residents. Although L, along with other residents, have
complained to the nursing staff and also to the administrator, and have even contacted the state
Office of Regulatory Services (ORS), the problems not only remained but got worse. The
problems I'm speaking of include shortage of staff, bad odors, verbal abuse, problems with the
food, cleanliness, lack of privacy, and failing to contact the doctor when the circumstances calied
for it. When the ORS would come for their annual inspection, the nursing home would be ready
for them because it was always every 12 months, and always on a week day during business
hours, If they did find deficiencies, they would give them time to correct before imposing
penaiiies and once they lef, the problems remained.

The survey conducted in July of 1999 was different. It was the most thorough survey that
T have ever seen, and more deficiencies were found than ever before. The ORS came in very early
on a Sunday morning and saw the situation clearly for the first time. The shortage of staff was
very evident and the lack of care to the residents could not be denied. As I understand it, they
imposed immediate penalties and have been conducting spot checks periodically, in order to
insure the nursing home comes into and stays in compliance. The result has been much
improvement in the care of the residents, and has greatly increased their morale.

I think the federal government should stay on the states and the states on the nursing
homes. They should come into the facilities with a white glove and leave with that glove white.

It should be mandated by the government that the nursing homes keep enough trained staff to
adequately care for the residents. This past survey is proof that the increased enforcement and
monitoring of ihe nursing homes DOES result in better care. The nursing homes admit residents
and take what funds the resident has each-month with the understanding of the resident that ke’ll
get the proper care. Please help do what you can to see that their rights are protected, and they
are given the care to which each individual is entitled.

Thank you for given me this opportunity to help to advocate for residents in nursing
homes and God bless each of you.

.

Sincerely,
Nelson Baugh

Nedsorn I a,u%/%w
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Dr. ScaNLON. Thank you. Mr. Suarez.

STATEMENT OF RAYMOND SUAREZ, FAMILY MEMBER OF A
NURSING HOME RESIDENT, BALTIMORE, MD

Mr. SUAREZ. Thank you.

My father, Raymond Suarez, was a resident of Salisbury Center
Genesis Elder Care Nursing Home in Salisbury, MD from July 6,
1998 until his death July 31, 1999. The social worker recommended
Genesis Elder Care to me because it had a dedicated and a secure
Alzheimers unit.

It was obvious to me from the beginning that the staffing and the
care there was not going to be satisfactory, so I hired a caregiver
to drive 60 miles round trip each day, between 5 and 7 days a
week, sometimes with my mother accompanying her to make sure
that he got one large meal a day—because his weight had fallen
off—that he was kept clean, that the bed was not soaked with
urine, there were not sores, etc.

During the last year, I conservatively made maybe 100—maybe
200, thinking about it—long distance phone calls from my home in
Baltimore whenever I got the complaints from the caregiver and
my mother. Sometimes it was three calls a day for three shifts. 1
had to follow up on delayed medication orders and correct food
preparation and broken wheelchairs. Generally speaking, it was my
mother, the caregiver, or myself who had to make the complaints
about the fevers, the wet beds, the clothing, and also the one who
hl?d to demand that a nurse practitioner or staff doctor see my fa-
ther. T
June 7, 1999, 1 was called by the nurse practitioner who said my
father was dehydrated and had a urinary tract infection. She rec-
ommended he go to the hospital. I concurred, but I was upset that
how could he become dehydrated. She bravely said that this should
not have happened. Three days later, I called the ombudsperson for
the Department of Aging in Salisbury, MD. She recommended I
call the licensing bureau. I left a phone message, was called back
later that day by a staff person who took my information and my
concern and said there would be an investigation forthcoming.

August 18, 1999, I received a phone call from an onsite investiga-
tion team saying they were investigating my concerns. They had al-
ready found some problems with my father’s dehydration and
asked me if I had more concerns. I talked about the ensuing 3
weeks—which my father has hospitalized again and brought back
into the nursing home essentially to live out his last days—and my
concerns there about inability to get information from doctors and
my concern about his pain medication protocol being followed.

About 10 days later, I was called back, and they said they indeed
had investigated that part and found that my father’s pain medica-
tion protocol had not been followed during his last days, and, unfor-
tunately, he was not out of pain during that time. Ultimately, there
has been a final report which has cited the nursing home and rec-
ommended fines be levied and that certain program deficiencies be
corrected.

I have to admit when I made the phone call, I was just skeptical.
I knew, going in, what nursing home problems existed, and like all
of us, have some skepticism about bureaucracy, despite spending



my life in a large one. I understood from the discussions later, had
I not been very specific in my comments that they could not have
carried through such a thorough investigation.

I have been very heartened by this. I have talked to lots of other
people about it and feel that there is a chance that future residents
of nursing homes such as this and others, the residents will receive
a better level of care.

[The prepared statement of Raymond Suarez follows:]
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CONSUMERS ASSESS THE NURSING HOME INITIATIVE
TESTIMONY OF RAYMOND E. SUAREZ
BEFORE THE U.S. SENATE SPECIAL COMMITTEE ON AGING
September 23, 1999

" My father, Raymond Suarez, was aresident of the Genesis Elder Care nursing home in Salisbury,
Maryland, from July 6, 1998 until his death on July 31, 1999. Salisbury Center, Genesis Elder
Care was chosen because it has a dedicated and secure Alzheimer's unit. Due to irregular and
what I perceived as sometimes neglectful care, I was forced to pay a caregiver to drive 60 miles
round-trip five or six days a week to ensure that my father received at least one full meal per day
and that he would be checked for sores, wet bedding, and proper hygiene. I made perhaps 75 to
100 long distance calls to make sure that proper care was given, following up concerns that
ranged from delayed medication orders, incorrect food preparation, and broken wheelchairs. It
seemed to me that staff shortages and turnover resulted in insufficient attention and care for my
father. Frequently, the caregiver, my mother or I became the ones who discovered the fevers, the
wet beds, the clothing caked with food, the sores, and generally the ones who had to demand that
a nurse practitioner or a staff doctor see my father.

In late June of this year, my father was hospitalized, suffering from a urinary tract infection and
dehydration. I was extremely upset about the dehydration and asked a nurse practitioner at the
nursing home how that could have happened. She very bravely said that it should not have.

The following week I phoned the ombudsman for the local office on aging in Salisbury; she
suggested that I call the Maryland state agency in charge of licensing and regulation of nursing
homes and file a complaint. I called the agency, left a voice mail message and received a call
from a representative the same day. She took note of my complaint and told me that someone
would respond and pull records. On August 18, I received a call from an on-site investigator,
who was directing a team of investigators. He informed me that they were on the job and he
elicited additional concerns that had arisen since my initial complaint. I reported the failure to
provide a working jerry chair, the difficulty in contacting staff physicians to understand the
extent of my father's condition, and the need for me to monitor my father's pain management
protocol during his last days. The investigator indicated that the team had found significant
problems and that he would call me when the report was completed. The investigator called me
ten days later and informed me that the investigation revealed additional problems with my
father's pain management and gave me a number to call to receive a written copy of the report.

Tunderstand that the investigation and report resulted in a fine and requirements that the nursing
home effect specific improvements during a specified time.

Quite frankly, I was surprised and pleased that anything came from my telephone call, let alone a
thorough investigation with the clear hope that future residents of Genesis Elder Care receive
better treatment. I learned from an official in the state office regulating nursing homes that my
specific complaint was integral to the investigation, pointing out problems that a standard audit
would not have revealed. It is important to me and to any one who has a family member in the
care of a nursing home to know that there is recourse and that we can contribute to improvements
in the system.

Thank you.
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Dr. ScaNLON. Thank you very much, Mr. Suarez. Ms. Meyers.

STATEMENT OF DEBI MEYERS, INTERIM STATE LONG-TERM
CARE OMBUDSMAN, DES MOINES, 1A

Ms. MEYERS. Good morning. My name is Debi Meyers. I am the
interim long-term care ombudsman in Iowa. I am here today, rep-
resenting the Resident Advocate Committee Program. It is a
unique program comprised of 3,500 volunteers who are committed
go safeguarding and improving the lives of our nursing facility resi-

ents.

Every long-term care facility in Iowa is required to have a Resi-
dent Advocate Committee comprised of volunteers from the commu-
nity. The program is under the direction of the State Long-term
Care Ombudsman Partnership with the Area Agencies on Aging.

Resident advocates are responsible for getting to know each resi-
dent assigned to them so that the resident feels comfortable talking
to the advocate about life at the facility and any concerns they may
have. These volunteers are expected to visit the facility frequently
at different times of day and different days of the week. Because
they are in that facility on an ongoing basis, they are the first line
of our State’s advocacy efforts. They are the ones who are most
keenly aware of how an individual facility operates and can most
immediately intervene on the residents’ behalf.

We have not seen much impact in Iowa from the nursing home
initiatives. Our survey agency began off-hour surveys in February
and incorporated quality indicators in August. Guidance was re-
cently issued to facilitiés to define under what circumstances “per
instance” CMPs would be imposed. The investigation of abuse alle-
gations within 10 days requires additional funding which would not
be available until July of next year at the soonest.

While we are waiting and hoping for further enforcement
changes to unfold, there are some components of the initiative that
are aifording us an unanticipated opportunity to enhance the advo-
cacy work of our volunteers. One of those areas reiates io the
strengthening of the tie between local advocacy and State and Fed-
eral efforts.

One of the dilemmas in managing a volunteer program of this
size is the difficulty in instilling a sense of connection between the
individual volunteers and broader public policy initiatives. Volun-
teers can easily feel detached from what is happening in Washing-
ton or in the State capitol because it is not a gaily reality to them.

The new Federal initiative related to nutrition and hydration
provides us a way to link directly to the work of the local volun-
teers. As part of our ongoing training, we are creating training
modules around hydration and nutrition that will help volunteers
understand the critical importance of these two issues and how
their work can dovetail with that of the State survey agencies.

Advocates will learn in more detail what to look for when they
monitor dining in the facility, including such things as assistive de-
vices, atmosphere in the dining room, appearance of the food, and
positioning. Our intent is also to include best practices so volun-
teers will have ideas they can discuss with administration and to -
help set higher performance standards.. The local advocates become
the eyes:and the ears to ensure-that facility activities related to-hy-
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dration and nutrition are not forgotten once the survey team
leaves.

We are also planning the same type of training on abuse early
next year. By translating Federal policy direction into a local re-
ality, we believe we are able to help our advocates see that they
are an important part of the broader network of partners who
share a similar vision. But while our efforts will continue at the
local and facility level, it is our hope that the commitment to sys- .
tem reforms will continue at the Federal level.

The dedication of Resident Advocate Committee volunteers is im-
pressive. Unlike those of us who choose careers in long-term care,
these are men and women who use their personal time and per-
sonal resources, without compensation, to do what they can to im-
prove the lives of nursing facility residents.

While Iowa may have a larger number of trained volunteers than
many States, there are volunteers in facilities all across the coun-
try who share the same fervent hope for an improved quality of life
for those in facilities. They are looking to Federal and State policy-
makers to be equally committed to that same goal.

Knowing that their advocacy is driven by genuine compassion, it
is disheartening to lose good volunteers who feel that the regu-
latory system has let them down and let the residents down. When
complaints are not substantiated, or the survey process fails to
identify problems that the residents see every day, or a sub-
standard facility again sidesteps a fine, it is difficult for even the
most passionate advocate to not become disenchanted. We must
continue to reassess the survey process to make it a better measure
of the quality of care and quality of life in our facilities.

The nursing home initiatives are a welcome start at improving
our long-term care system, but they are only a start. Failure to
fully implement the 1nitiatives and continue sharpening our regu-
latory system would be a breach of trust to our residents, their
families, and thousands of committed volunteers.

Thank you.

[The prepared statement of Debi Meyers follows:]
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Testimony of
Debi Meyers, Interim State Long Term Care Ombudsman
Iowa Department of Elder Affairs

My name is Debi Meyers, and I am the Interim State Long Term Care Ombudsman in
Towa. Iam here today representing the lowa Resident Advocate Committee Program -- a
unique program of 3,500 volunteers who are committed to safeguarding and improving
the lives of our nursing facility residents. Every long term care facility in Iowa is
required to have a Resident Advocate Committee comprised of volunteers from the
community. The program is under the direction of the State Long Term Care
Ombudsman in partnership with the Area Agencies on Aging.

Resident advocates are responsible for getting to know each resident assigned to them so
that residents feel comfortable talking to the advocate about life at the facility and any
concerns they may have. These volunteers are expected to visit the facility frequently at
different times of the day and different days of the week. Because they are in their
facility on an on-going basis, they are the first line of the state’s advocacy efforts. They
are the ones who are most keenly aware of how an individual facility operates, and can
most immediately intervene on a resident’s behalf.

We have not yet seen much impact in Iowa from the Nursing Home Initiatives. Our
survey agency began off-hour surveys in February, and incorporated Quality Indicators in
August. Guidance was recently issued to facilities to define under what circumstances
per instance CMPs would be imposed. The investigation of abuse allegations within 10-
days requires additional funding which would not be available until July of next year at
the earliest. :

While we are waiting for further enforcement changes to unfold, there are some
components of the Initiative that are affording us an unanticipated opportunity to enhance
the advocacy work of our volunteers. One of these areas relates to strengthening the tie
between local advocacy, and state and federal efforts. A dilemma in managing a
volunteer program of this size is the difficulty in instilling a sense of connection between
the individual volunteers and broader public policy initiatives. Volunteers can easily feel
detached from what’s happening in Washington or in the state capitol because it is not a
daily reality for them.

The new foderal initiative related to nutrition and hydration provides us a way to link
directly to the work of the local volunteers. As part of our on-going volunteers training,
we are creating training modules around hydration and nutrition that will help volunteers
understand the critical importance of these two issues and how their work can dovetail
with that of the state survey agency. The advocates will learn in more detail what to look
for when they monitor dining at their facility including such things as use of assistive
devices, atmosphere in the dining room, appearance of the food, positioning, etc. Our
intent is to also include Best Practices so volunteers will have ideas they can discuss with
administrative staff at their facility, and to help set higher performance standards.
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The local advocates become the “eyes and ears” to ensure that facility activities related to
nutrition and hydration are not forgotten once the survey team leaves. We are also
planning the same type of training on abuse early next year. By translating federal policy
direction into a local reality for our advocate, we believe we are able to help them see that
they are an important part of the broader network of partners who share a similar vision.

But while our efforts will continue at the individual facility level, it is our hope that the
commitment to system reforms will continue at the federal level. The dedication of
Resident Advocate Committee volunteers is impressive. Unlike those who chose careers
in long term care, these are men and women who use their personal time and resources,
without compensation, to do what they can to improve the lives of nursing facility
residents. While Iowa may have a larger number of trained volunteers than many states,
there are volunteers in facilities all across the country who share the same fervent hope
for an improved quality of life for those in facilities, and who are looking to federal and
state policy makers to be equally committed to the same goal.

Knowing that their advocacy is driven by genuine compassion, it is disheartening to lose
good volunteers who feel the regulatory system has let them down and let the residents

. down.. When complaints are not substantiated or the survey process fails to identify
problems that residents see every day, or a substandard facility again side-steps a fine, it
is difficult for even the most passionate advocate to not become disenchanted. We must
continue to reassess the survey process it make it a better measure of the quality of care
and quality.of life in our facilities.

The Nursing Home Initiatives are a welcomed start at improving our long term care
system, but they are only a start. Failure to fully implement the initiatives and continue
sharpening our regulatory system would be a breach of trust to our residents, their
families, and also thousands of committed volunteers. Thank you.
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Dr. ScaNLON. Thank you very much. Mr. Miller.

STATEMENT OF MARK MILLER, STATE LONG-TERM CARE
OMBUDSMAN PROGRAM, RICHMOND, VA

Mr. MILLER. Thank you. Good morning.

My name is Mark Miller. I am the State long-term care ombuds-
man for the Commonwealth of Virginia. Today I am speaking on
behalf of the National Association of the State Long-term Care Om-
budsman Programs, or NASOP, concerning HCFA'’s initiatives.

We certainly applaud this committee’s efforts and interest in
benchmarking States’ progress in implementing these initiatives to
improve care, including the national campaigns, to reduce the-inci-
dents of malnutrition, dehydration, pressure sores, and resident
abuse. NASOP supports the Federal HCFA initiatives to improve
quality of care, and while we recognize that progress is being made,
much more needs to be done. :

At this point, I think it’s a fair statement to say that the imple-
mentation and the measurable impact of these initiatives is uneven
both within and across States and is yet to be fully recognized. Sur-
veys continue to be too predictable, and quality of care problems re-
main uncorrected for prolonged periods of time. State survey agen-
cies with limited resources and those with unionized surveyors are
experiencing difficulties fully implementing all the HCFA require-
ments to stagger surveys, conduct timely revisits, and investigate
serious complains within a reasonable timeframe.

Enhanced monitoring of chronically non-compliant facilities is
taking place but is also diverting time from other survey agency re-
sponsibilities. The Abuse Awareness Campaign has experienced
somewhat of a slow start. Ombudsmen in each of the 10 HCFA re-
gions have volunteered to assist with that campaign, but because
of poor quality printing, educational posters had to be recalled.

Not all States are imposing civil monetary penalties for each in-
stance of sericus or chronic violations, though they are permitted
to do so. In addition, some States may not be aggressively trying
to collect the imposed civil monetary penalties.

Abuse and neglect remains a significant problem. The additional
survey task of examining a facility’s abuse intervention system is
being implemented, but the evidence of serious abuse and neglect
persists. Last year in Virginia, ombudsman program complaints re-
garding abuse and neglect increased by 127 percent. Guidance on
key quality of life and quality of care indicators has not reached all
the concerned parties. While the indicators and protocols for nutri-
tion, hydration, and pressure sores have been developed, appar-
ently not all State ombudsmen have been invited to or made aware
of available training on these protocols.

While we anticipate complete implementation of each of the ini-
tiatives, State ombudsmen believe there are additional areas which
need to be addressed. Inadequate staffing continues to be the single
biggest barrier to providing residents with a higher quality of care.
Ombudsmen across the country continue to frequently hear of one
certified nursing assistant having to provide care to 20, 30, or even
40 residents on a shift. This contributes to a higher risk of resident
abuse and neglect, including malnutrition; dehydration; and pres-
sure ulcers.
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Quality of care indicators, enhanced oversight by State survey
agencies, and educational campaigns are all critical components to
the quality of care equation, but all these initiatives will fail to
produce the desired result if nursing homes do not have adequate
numbers of well-trained staff. Make no mistake: inadequate staff
equals inadequate care.

Therefore, NASOP strongly recommends Federal requirements
for minimum staffing. In addition, NASOP would like to see clear
guidelines for pre-survey coordination and exchange of information
between State survey agencies and ombudsman programs, includ-
ing more advanced notice to ombudsmen of scheduled surveys prior
to the day of the survey. This would allow local ombudsmen a bet-
ter opportunity to participate in the survey process and to assist
residents who may also Wwish to speak with surveyors.

We appreciate this opportunity today, and we hope we can con-
tinue an open dialog with this committee and with the Health Care
Finance Administration. Thank you.

[The prepared statement of Mark Miller follows:]
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Testimony of the National Association of
State Long Term Care Ombudsman Programs (NASOP)
To
The Senate Special Committee on Aging
September 23, 1999

Mr. Chairman, members of the Committee, I am Mark
Miller, State Long-Term Care Ombudsman for the Commonwealth
of Virginia. It is a privilege to speak with you today on
behalf of the National Association of State Long Term Care
Ombudsman Programs (NASOP), concerning HCFA’s nursing home
initiatives. We applaud this Committee’s interest in
benchmarking states’ progress in implementing these
initiatives to improve care, including the national

- campaigns to reduce the incidences of malnutrition,
dehydration, pressure sores ard resident abuse.

NASOP supports the federal HCFA initiatives to improve
quality of care --- and while we recognize that progress is
being made, much more needs to be done. . At this point, I
think it is fair to say that the implementation and
measurable impact of these initiatives is uneven, both
within and across states, and is yet to be fully recognized.

Surveys continue to be too predictable, and quality of
' care problems remain uncorrected for prolonged periods of
time. State survey agencies with limited resources, and
those with unionized surveyors, are experiencing
difficulties fully implementing =11 the HCFA requirements to
stagger surveys, conduct timely revisits, and investigate
serious complaints within a reasonable timeframe. Enhanced
monitoring cf chronically noncompliant facilities is taking
place, but is also diverting time from other survey agency
responsibilities.

The Abuse Awareness Campaign has experienced a slow
start. Ombudsman Programs in each of HCFA’s ten regions
volunteered to assist with the pilot campaign, but because
of poor quality printing, education posters were recalled.

Not all states are imposing Civil Monetary Penalties
(CMPs) for “each instance” of serious or chronic violations,
though they are permitted to do so. In addition, some
states may not be aggressively trying to collect imposed
CMPs.

Abuse and Neglect is still a significant problem. The
additional survey task of examining a facility’s abuse
intervention system is being implemented, but the incidence
of serious abuse and neglect complaints persists. Last year
in Virginia, ombudsman complaints concerning resident abuse,
neglect and exploitation increcased by 127%.
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Guidance on key quality of life and quality of care
indicators has not reached all concerned parties. The
indicators and protocols fer nutrition, hydration and
pressure sores, have been developed, but apparently not all
State Ombudsmen have been invited to, or made aware of
available training on these protocols.

While we anticipate complete implementation of each of
the initiatives, State Ombudsmen believe there are
additional areas that need to be addressed.

Inadequate staffing continues to bs the single biggest
barrier to providing residents with a higher quality of
care. Ombudsmen across the country frequently hear about a
single certified nursing assistant (CNA) havirg to care for
20, 30 or even 40 residents on a shift. This contributes to
a higher risk of resident abuse and neglect, including
malnutrition, dehydration, and pressure ulcers. Quality
care indicators, enhanced oversight by state survey
agencies, and educational campaigns are all critical
components to the quality care equation. But all these
initiatives will fail to produce the desired result, if
nursing homes do not have adequate numbers of well-trained
" staff. Inadequate staff = inasdequate care. Therefore,
NASOP strongly recommends federal requirements for minimum
staffing.

In addition, NASOP would like to see clearer guidelines
for pre-survey coordination and exchange of information
between state survey agencies and Ombudsman Programs,
including mcre advance notice to Ombudsman of scheduled
surveys, prier to the day of the survey. This would allow
local ombudsmen a better opporturity to participate in the
survey process, and to assist residents who may wish to
speak with surveyors.

We appreciate this opportunity today and hope we can
continue an open and ongoing cdialogue with this Committee,
and the Health Care Financing Administration.

[This statement is given on behalf «f the National Associatisn of State
Long Term Care Ombudsman Programs (NASOP), butis nota position paper adopted by the
association.}
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Dr. SCANLON. Thank you very much. Toby Edelman.

STATEMENT OF TOBY EDELMAN, NATIONAL SENIOR CITIZENS’
LAW CENTER, WASHINGTON, DC

Ms. EDELMAN. Thank you. Although I have been asked to talk
about two of the positive aspects of the initiative this morning, I
would just like to summarize four points that I have made in the
longer written testimony that I have submitted to the committee.

First, the Nursing Home Initiative, I believe is leading to some
excellent revisions in the survey and enforcement processes that
holds significant promise for improving quality of care and quality
of life for residents, but more action is still needed to implement
components of the initiative that have not yet been implemented
and to establish additional changes that are necessary to make the
survey and enforcement policies work correctly.

Third, I think full implementation of the initiative and these
other necessary changes is not possible without substantial in-
crease in the Federal and State survey budgets; and, finally, I
think a number of the positive changes envisioned by this initiative
are undermined and directly threatened by the nursing home in-
dustry’s continuing opposition to various aspects of the initiative
and to the industry’s renewed attempts to establish an alternative
survey system, something that they have been trying to do for
many years and are renewing, yet again, now in North Dakota.

Fourteen months have passed since the President announced the
Nursing Home Initiative, and I think there has been both good
news and bad news in these fourteen months. The good news first:
I think many.of the specific components of the initiative represent
constructive changes that have potential to improve the systems:
increasing the unpredictability of surveys, imposing stronger sanc-
tions more quickly when compliance is first identified, improving
public access to timely and accurate information, referring cases of
egregious abuse and neglect to the Department of Justice for ap-
propriate civil and criminal prosecution, and strengthening Federal
oversight of State performance are just several of the components
that hold promise. :

Some of these proposals have even begun to be implemented.
We've heard, for example, this morning and from a lot of people
that States are beginning to conduct surveys on nights and week-
ends, and they’re identifying deficiencies in areas, such as under
staffing, that residents and families have complained about for
many years.

The Health Care Finance Administration also helped publish a
rule earlier this year authorizing States to impose certain remedies
without giving facilities an opportunity to correct, and we under-
stand that States are very cautiously beginning to use this new au-
thority. I'll talk about those two a little bit more later, but I think
there is also a considerable amount of bad news.

Many parts of the initiative have not been implemented by either
States or the Federal Government. We heard in this committee’s
June hearing that some States can’t implement the directive to in-
vestigate complaints alleging actually harm within 10 days, even
though they all recognize that’s an important thing to be doing, be-
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cause they don’t have enough money and enough staff to handle
that many complaints.

The Federal Government, for its part, has not implemented all
parts of the initiative. The proposal to impose remedies when agen-
cies cite deficiencies causing harm in two consecutive surveys—that
Double G issue—remains still just a promise and not a reality. But
I think even if all the parts of the initiative were implemented,
they wouldn’t be sufficient to bring about all the improvement that
18 necessary.

We need additional changes. For example, the most critical one
to me is that the enforcement system needs to be refocused to
make prompt imposition of remedies the rule rather than the ex-
ception. And there are two other points: the under financing and
the industry opposition.

To talk briefly about the two positive things: The off-hours sur-
veys, the initiative requires States to begin 10 percent of surveys
on nights and weekends, and although Federal law has called for
unannounced surveys for many years, even predating the 1987 re-
form law, a very common and frequent complaint are that surveys
are entirely predictable, even if they are not officially announced.

The new direction to begin surveys at off hours is being imple-
mented. We heard about a survey in July of this year where the
Nevada team began a survey at 12:15 in the morning, Sunday
morning, and the State had received nine complaints about inad-
equate staffing in that facility. During the midnight survey, the
survey team found 209 residents in two buildings; and in one build-
ing where 92 residents lived, there were two licensed practical
nurses, two certified nursing assistants on duty.

One of the CNAs told the surveyors this happens all the time,
I am glad you are here to see it. The survey team identified eight
residents whose bodies and clothing were saturated. Some were
crying out for help, not getting help because there were so few staff
people on duty, and the State cited a deficiency in nursing services.

Briefly about the “per instance” civil money penalty, this new
rule that was published in March of this year authorizes States to
impose remedies of $1,000 to $10,000 for an instance of noncompli-
ance, whether or not there was actual harm or immediate jeopardy,
and without determining the total number of days of noncompli-
ance, and, significantly, without giving facilities an opportunity to
correct. »

In the preamble, HCFA gave a couple of examples. One was for
violation of residents’ privacy for which they suggested or gave a
possibility of a $1,000 civil money penalty. I thmjgs this was incred-
ibly welcome to advocates who Kave been very critical of the en-
forcement system’s general failure to treat violations of residents’
rights very seriously. I think in the preamble HCFA was very re-
sponsive to the concerns raised by the committee, the General Ac-
counting Office, and consumers about the lax and tolerant enforce-
ment Sﬂstem, and HCFA frankly acknowledged that it needed to
strengthen its ability to impose remedies more promptly.

Before having a final conclusion, I just want to report a rec-
ommendation that I got from a State agency whose director called
me yesterday morning and urged me on behalf of his staff to make
this point. He said that their surveyors believe that the most im-
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portant way to improve quality of care is to mandate a Federal
staffing standard, and he wanted that as a State position.

So I think, in conclusion, the initiative has the potential to make
a difference in quality of life and quality of care for residents, and
most of the components of the initiative, if implemented, would im-
prove the survey and enforcement systems that would be helpful;
but implementation has been undermined by the staffing, by the
funding inadequacies, and the industry’ opposition.

I think we are very heartened by midnight surveys, as in Ne-
vada, documenting inadequate staffing, but I think unless those
findings are coupled with a strong enforcement response—not just
an opportunity to correct, but some actual government response—
residents won’t be protected and the reform law’s mandate will re-
main unfulfilled. ‘

Thank you.

[The prepared statement of Toby Edelman follows:]
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CONSUMERS ASSESS THE NURSING HOME INITIATIVE

Senate Special Committee on Aging
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The National Senior Citizens Law Center thanks the Senate Special Committee on
Aging for its sustained commitment to improving quality of care and quality of life for
nursing home residents. The three hearings held by the Committee between July 1998
and June 1999 and the Committee’s ongoing oversight have helped bring about
important changes in the way nursing homes are surveyed and enforcement actions are
taken.

We also thank the Health Care Financing Administration (HCFA) for its work over the
past year. With insufficient resources, HCFA staff have worked extraordinarily hard to
develop and implement President Clinton’s Nursing Home Initiative and the
recommendations of the General Accounting Office and this Committee.

We appreciate the invitation to address the impact of the Nursing Home Initiative. |
have four points to make this moming:

1. The Nurslng Home Imtiaﬁve is leading to some excellent revisions in the
survey and enfor t pr that hold significant promise for improving
the quality of care and quality of life for residents.

2. More action is still needed to implement components of the Nursing Home
Initiative that have not yet been implemented and to establish additional
necessary changes in federal survey and enforcement policy.

3. Full implementation of the Nursing Home Initiative and other needed changes
are not possible without substantial increases in the federal and state survey
budgets.

4. The positive changes envisioned by the Nursing Home Initiative are
undermined and threatened by the nursing home industry’s opposition to various
aspects of the Nursing Home Initiative and renewed attempts to establish an
alternative survey system,

Los Angeles Office: 2639 S. La Cienega Blvd. « Los Angeles, CA 90034 « (310) 204-6015 '« FAX (310) 204-0891
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Fourteen months have passed since the President announced the Nursing Home
Initiative. There is both good news and bad news about what the 14-month period has
brought

First the good news. Many of the specific components of the Initiative represent
constructive changes that have the potential to strengthen the federal survey and
enforcement systems. Increasing the unpredictability of surveys, imposing stronger
sanctions more quickly when noncompliance is first identified, improving public access
to timely and accurate information about nursing homes, referring cases of egregious
abuse and neglect to the Department of Justice for appropriate civil and criminal
prosecution, and strengthening federal oversight of state survey agency performance,
are just several of the components of the 22-point Initiative that ho!d considerable
promise.

Some of these good proposals have begun to be implemented. We have heard, for
example, that states are beginning to conduct surveys on nights and weekends and are
identifying deficiencies in areas such as understaffing that residents and families have
complained about for many years. The Health Care Financing Administration also
published a rule earlier this year authorizing states to i impose certain remedies without
first giving facilities an opportunity to correct their deficiencies. States are cautiously
beginning to use this new sanction authority.

Next, the bad news. Many paris of thie initiative have not been implemented by either
states or the federal government. We heard in this Committee’s June hearing that
some states have been unable to implement the directive to investigate complaints
alleging actual harm within 10 days, even though they support the principle, because
they do not have sufficient staff or money to respond to complaints within that time
schedule. The federal government, for its part, has not implemented all parts of the
Initiative. The proposal to impose remedies when state survey agencies cite
deficiencies causing harm in two consecutive surveys remains a promise, not a reality.

Moreover, even if all parts of the Initiative were fully implemented, they would not be
sufficient to bring about all the improvement that is needed in the survey and
enforcement systems Additional changes need to be made to these systems to
assure that residents recsive a!! the care and services that are mandated by the nursing
home reform law. | offer two examples. The number of residents whose care is
evaluated in some depth during the survey needs to be expanded, as the General
Accounting Office has recommended. The care of too few residents is reviewed during
the survey to enable surveyors to identify all the problems that residents experience.
And the enforcement system needs to be refocused to make prompt imposition of
remedies for deficiencies the rule, rather than the exception.

Two other points are critical as well. First, the federal and state survey and
enforcement systems are seriously underfinanced. Good laws and good rules can

2
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never be fully implemented without adequate funding for the survey process. There is
not enough money in the system at present to support all the work that needs to be
done. -

Second, the nursing home industry needs to join states and the federal government and
consumers in working to improve and strengthen the survey and enforcement
processes, instead of opposing enforcement and attempting to replace the public
regulatory system with a coilaborative system of its own creation.

1. The Nursing Home Initiative is leading to some excellent revisions in the
survey and enforcement processes that hold significant promise for improving
the quality of care and quality of life for residents. .

The Initiative contains revisions to the survey and enforcement systems that are
beginning to make a difference for nursing home residents. For example:

A. Off-hour surveys

One of the changes made by the Nursing Home Initiative is the new direction to begin
10% of surveys on nights and weekends.' Although federal law has called for
unannounced surveys for many years, a common and frequent consumer complaint
has been that surveys are predictable, even if they are not officially announced. The
new HCFA direction to begin surveys at off-hours is being imptemented and is making a
difference in identifying serious care deficiencies that residents and their families have
complained about for many years.

For example, in July 1999, a Nevada survey team began a survey at midnight on a
Saturday night. The state had received nine complaints about nurse staffing in this
facility.

During the midnight survey, the survey team found 209 residents in two buildings. In
one building where 92 residents lived, only two licensed practical nurses and two
certified nurse assistants (CNAs) were on duty. As reported in the deficiency
statement, one CNA told the surveyors, “This happens all the time. I'm glad you all are
here to see it... 'm always in charge of all the residents. They just had this agency
CNA called in.”” The survey team identified eight residents whose bodies and clothing
were saturated with urine and some with stool as well.

The state cited a deficiency in nursing services.

! Transmittal No. §, amending §7207 of the State Operations Manual (Jan. 1998). This
direction does not seem to appear in Transmittal No. 10, which includes the July 1999 protocol.

3



National Senior Citizens Law Center

B. Use of quality indicators in the survey process

A major innovation of the survey process that was implemented on July 1, 1999 is the
introduction of quality indicators (Qls) to identify potentlal quality of care concerns and
to help select the sample of residents whose care is reviewed in some depth during the
survey. While more comprehensive use should be made of the extensive information
that is contained in the Qls, the new process is beginning to establish a more accurate,
focused, and defensible survey process.

Creative survey agencies are also using the Q! repons in additional ways. For
example, we have heard that some states are using QI reports to help eva!uate and
substantiate consumer complaints that they receive.

C. Per instance civil money penalties

In March 1999, the Health Care Financing Administration (HCFA) published a final rule
with comment period establishing authority to |mpose per instance civil money penalties
(CMPs) as an additional enforcement remedy.?

The rule authorizes states to impose per instance CMPs of $1000 to $10,000 for an
instance of a nursing home’s noncompliance, without regard to whether actual harm or
immediate jeopardy has already occurred, without determining total number of days, or
ending date, of noncompliance, and without first giving facilities an opportunity to
correct.

In the preamble to the final rule, HCFA reports that, except in instances of immediate
jeopardy or facilities identified as poor performers, CMPs *have not been imposed
where facilities have been able to correct deficiencies before a predetermined date for
the completion of correction.” As a result, facilities have avoided the imposition of
CMPs “although subsequent to achieving compliance these same facilities have failed
to maintain substantial compliance.” This pattern of “yo-yo™ compliance was one of
the problems with the federal enforcement system that Congress intended to correct
when it enacted the 1987 nursing home reform law.

HCFA's new analysis of its authority under the 1987 reform legisliation led the agency to
conclude that “the statuie offeis gieater ..‘,xl'\-"'y than HCFA had exercised and that
states and the Secretary have authority to impose CMPs when they identify a
deficiency, without first determining the total number of days of noncompliance.

2 64 Fed. Reg. 13,354 (Mar. 18, 1999).
3 1d. 13,385.
“ 1d.13,556.
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HCFA gives two examples of per instance CMPs that could be imposed under the new
rule: $1000 for violation of a resident's privacy and $4000 for an avoidable pressure
sore. HCFA's example of a resident’s rights violation as a sanctionable deficiency is
especially welcome to consumers, who have been critical of the enforcement system's
failure to treat residents’ rights violations seriously.

in the preamble to the final rule, HCFA was responsive to the concerns raised by this
Commiittee, the General Accounting Office, and consumers about the lax and overly-
tolerant enforcement system that has allowed most facilities an opportunity to correct
deficiencies before remedies are considered for imposition. HCFA frankly
acknowledged the need to strengthen its and states’ ability to impose remedies more
promptly. The changes are also responsive to the Institute of Medicine’s 1986
recommendation that the enforcement system impose remedies for the existence of
deficiencies, not just for failure to correct deficiencies.’

The March 1999 rule also authorizes states to impose certain remedies directly, rather
than having to make recommendations about remedies to HCFA's Regional Offices.
This aspect of the final rule attempts to streamline and eliminate unnecessary delays in
the enforcement system. It also establishes a different relationship between states and
the federa! government and respects the appropriate roles of both.®

We have heard that state survey agencies are cautiously beginning to use the new

5 Committee on Nursing Home Regulation, Institute of Medicine, Improving the Quality of Care
in Nursing Homes (Mar. 1986). The loM Committee report was the basis of the 1987 nursing home
reform law.

© The enforcement system established in the State Operations Manual (SOM) issued in July
1995 gave the federal government exclusive authority to impose remedies against facilities that
participate in the Medicare program, regardless of the extent of their participation. At the same time, it
limited state enforcement authority to facilities that participate solely in the Medicaid program. In all
instances where the Regional Office was the decision-maker (i.e., for all facilities that participate in the
Medicare program), the SOM authorized states to recommend remedies to the Regional Office, but said
that the Regional Office imposed the remedies. The SOM then expressly added that “in ali but the most
unusual ¢i * the Regional Office would be expected to impose whichever remedies the state
recommended. HCFA officials described the Regionat Offices as providing “rubberstamp® approvat.

Such a framework — in which states do not have direct authority to i di  and Reglonal
Offices do no more than attach their official seal of approval to ‘states’ | dations —

both the state and federal roles. This sy is time-cor ing, perpetuates paperwork, and effectively
nullifies statutory language that-describes tie-breaking enforcement rules when state and federat officials
disagree about which dies to i in parti situations. See NSCLC, “What Happened to
Enforcement? Part ii: The Expenences of Five States,” The Nursing Home Law Letter, 1998, Issue No.
3, pp. 23-24 (Oct. 16, 1998). Preparation of this publication was supported by a grant from the
Commonwealth Fund, a New York City-based private foundation.

The provision of the per i CMP rule granting states more authority to impose remedies is a
beginning step in realigning federal and state roles in enforcement.
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CMP authority to impose sanctions against facilities with significant deficiencies.

2. More action is still needed to implement components of the Nursing Home
Initiative that have not yet been implemented and to establish additional
necessary changes in federal survey and enforcement policy.

The Initiative contains many provisions that have not yet been fully implemented, due to
lack of staff and money. For example, in March, HCFA issued new directions to states
to investigate complaints alleging actual harm within 10 days.” This component of the
Initiative has not been widely implemented due to states’ lack of money to conduct
complaint investigations within this time period. HCFA has not implemented the GAO's
July 1998 recommendation to expand the size of the resident sample.

Additional changes to the survey and enforcement systems, beyond those set out in the
Nursing Home Initiative, are also needed, however:

A. New enforcement draft
HCFA has now circulated a new draft of the enforcement provisions of the reform law.

We have not yet received a copy of the draft. However, we understand that the draft
reverses prior HCFA policy and correctly implements the reform law's enforcement
provisions by setiing out a new presumption that enforcement agencies will impose
remedies immediately when they identify deficiencies, rather than give faciiities yet
another opportunity to correct their deficiencies before facing the possibility of
sanctions. If this draft becomes official HCFA policy and is fully implemented by HCFA
and states, it will represent an enormous improvement in the federal enforcement
system that will offer new protection to residents.

B. New survey tools and remedies are needed for deficiencies in residents’
rights and quality of life

The Nursing Home Initiative has understandably focused on concerns about
egregiously poor care. HCFA has awarded a contract to develop quality indicators for
matiers involving quality of life. The survey process and appropriate remedies for
quality of life and residents’ rights must receive priority attention in HCFA.

C. The survey and enforcement systems need to develop mechanisms to
prevent poor outcomes that are avoidable

While the survey and enforcement systems have been focused on identifying poor care

7 Letter from Sally K. Richardson, Director, Medicaid and State Operations, HCFA, to State
Survey Agency Directors (Mar. 16, 1999).
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that exists and on imposing sanctions when poor outcomes occur, HCFA also needs to
develop mechanisms that prevent poor outcomes that can be avoided when facilities
provide residents with appropriate care and services. As the Califomia Supreme Court
recognized in a 1997 decision, public regulatory systems are intended to prevent poor
outcomes, not merely to impose sanctions after the fact. Califomia Association of
Health Facilities v. Department of Health Services, 940 P.2d 323, 65 Cal.Rptr. 872, 885
(1997).

An enforcement system that promptly and reliably imposes sanctions when poor
outcomes are cited would of course help deter poor outcomes in the future. The
changes proposed by HCFA in the new enforcement draft are apparently moving in this
direction.

Nevertheless, in addition, an enforcement system must intervene earlier in the care
delivery process to impose remedies in instances where harm has not yet occurred but
is likely to occur if the poor facility practices continue. There appears to be universal
acceptance that a facility should be cited and sanctioned for failure to have an infection
control system in place, even if no residents have yet developed avoidable infections.
A similar intolerance of other poor practices that will inevitably lead to poor outcomes is
also necessary and needs to be incorporated into the regulatory system.

Finally, the federal enforcement system must reflect facilities’ compliance with ail the
standards of the reform law. Since the reform law's care standards became effective in
1990, federal law has mandated that residents receive appropriate care and services to
attain and maintain their highest practicable functioning. The absence or prevention of
avoidable decline is a necessary component of evaluating a facility’s performance, but it
is not sufficient. Some residents are expected to improve. The enforcement system
must, ultimately, impose remedies if residents do not achieve expected improvement.

3. Full implementation of the Nursing Home Initiative and other needed changes
are not possible without substantial increases in the federal and state survey
budgets.

The federally-mandated survey and certification process is seriously underfinanced.

The federal sdrvey budget has been virtually stagnant since 1992,% although the scope

® In 1998, the federal government gave states $147 million to conduct certification surveys of
skilled nursing and nursing facilities; receive, investigate, and resolve comptaints; and take appropriate
enforcement action against facilities that have deficiencies. in 1992, the federal survey budget was
$145 million. While state survey agencies devote the majority of their ime and resources to nursing ~
homes, they are responsible for a full range of health care provnders mdudmg home health agenctw
end-stage renal disease facilities, acute care h ,' Is, psy p P
surgical centers, fural health clinics, outpati i ] tpati rehabnhtahon
facilities, portable x-ray providers, and other facnlmes servmg Medi e and Medicaid b in
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of work for survey agencies has expanded enormously. At present, the amount of
money spent by the federal govemment on survey and enforcement activities to assure
that the care it paid for was properly provided to residents is considerably less than half
of one percent of the federal cost of care - an inadequate sum to determine whether
appropriate care is provided to some of the most vulnerable members of our society.

The budget for HCFA is equally inadequate. There are too few staff people available in
HCFA’s Central Office to do all the work that is needed to develop the survey and
enforcement systems, to train state and federal surveyors, to set policy, and to answer
questions.

Appropriate enforcement is not possible without adequate resources. The lack of
meaningful enforcement allows poor care to continue.?

Other financial issues undermine the effectiveness of the survey and enforcement
systems. For example, only a handful of Administrative Law Judges are assigned to
hear nursing home appeals for the entire country. As a consequence, there is a muiti-
year backlog on administrative hearings for appeals of civil money penalties and other
remedies.*

4. The positive changes envisioned by the Nursing Home Initiative are
undermined and threatened by the nursing home industry’s opposition to various
aspects of the Nursing Home iniiiative and renewed attempts to establish an
alternative survey system.

The nursing home industry opposes various aspects of the Initiative through litigation
and administrative advocacy. An additional serious concern is that the industry is

addition, survey agencies must conduct validation surveys of accredited providers and investigate
ailegations of patient dumping by acute care hospitals.

? The corretation bety inadeg enforcement and poor care outcomes is not limited to
nursing homes. A GAO report on the certification and enforcement systems for home heaith agencies
found that pervasive noncompliance with standards was allowed to thrive when the public regulatory
system did not worik. GAD, Medicare Home Health Agencies: Certification Process Ineffective in
Excluding Problem Agencies, GAO/HEHS-98-29 (Dec. 1997). The GAO reporied that iome health

ies can easily achieve initial certification and that once certified, “serious deficiencies in the
[recertification) p allow p to go und * Id. 3. The survey evaluates compliance with
only five of 12 conditions of participation, and even when a survey agency identifies deficienci it
imposes no remedies. The GAO concluded that public regulation of home health agencies is essentially
a “self-policing” system that does not work. /d. 19. "[T]he threat of termination has fittle, if any, deterrent
value, and problem HHAs seem to operate with impunity.” Id. 20.

1® All remedies under the reform law other than civil moaney penalties may be imposed during
the pendency of an administrative hearing. 42 U.S.C. §§1395i-3(h)(5), 1396r(h)(8). In practice,
however, other remedies have not been imposed either because the State Operations Manual permits
almost all facilities a prior opportunity to correct their deficiencies.

62-416 00-2
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continuing to promote development of an alternative survey process that would
undermine the progress that is being made through the Nursing Home Initiative.

A. Perinstance CMP rule

The American Health Care Association (AHCA) has challenged the per instance CMP
rule in federal court,'" arguing that HCFA did not have statutory authority to promulgate
a rule authorizing per instance CMPs and that the agency did not provide the public
with advance notice and an opportunity to comment, in violation of the Administrative
Procedures Act. The case does not challenge the use of per instance CMPs in any
particular instance. It challenges HCFA's authority to establish this additional remedy
under any and all circumstances.

The National Citizens’ Coalition for Nursing Home Reform, the national advocacy
organization that represents residents and consumers, has intervened in the litigation
as defendant in order to support the legality of the rule.

B. Immediate remedies for “double G” deficiencies

The Initiative called for the imposition of immediate remedies, without an opportunity to
correct, for facilities that in two consecutive surveys were cited with deficiencies at a
level causing actual harm to residents.'?> While HCFA implemented this component of
the initiative for deficiencies at a pattern or widespread scope (boxes H and above on
the federal enforcement grid), it has delayed implementation for isolated deficiencies at
box G. HCFA contends that resource limitations have led to the delay. The nursing
home industry’s opposition may be another factor.

At the Committee’s request, the General Accounting Office evaluated a random sample
of 107 “G” deficiencies selected from 10 large states during fiscal year 1998." At the
June 30, 1999 hearing, the GAQ reported that it agreed with 98% of the G-level
deficiencies cited by states.™ It also reported that the G-level deficiencies reflected
serious care issues:

"' American Health Care Association v. Shalala, No. 1:99 CVO 127 (D.D.C. May 18, 1999).
AHCA has now filed a motion for summary judgment and defendants have filed a motion to dismiss.

12 Memorandum from Richard P. Brumme!, Acting Director, Disabled and Elderly Health
Programs, Center for Medicaid and State Operations, to Associate Regional Administrators and State
Agency Directors, “Change in Mandatory Criteria Used to Make *Poor Performmg Facility’ Determination”
(Sep. 22, 1998).

3 GAO, Nursing Homes: Proposal to Enhance Oversight of Poorly Performing Homes Has
Merit, 2, GAO/HEHS-88-157 (Jun. 1999).

i, 2, 5. Testimony of Dr. William Scanlon, Director, Health Financing and Public Health
Issues, U.S. General Accounting Office, Washington, DC, http:/Awww.senate.gov/~aging/hr3Sws.htm.
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Survey reports depicted repeated examples of actual harm, including pressure
sores, broken bones, severe weight loss, bums, and death. The five most
commonly cited deficiencies involved

o failure to prevent or treat pressure sores (23 percent);

o failure to prevent accidents (14 percent);

¢ failure to ensure adequate nutrition (8 percent);

o failure to provide acceptable quality of care (6 percent); and

® failure to prevent mistreatment, neglect, or abuse (4 percent).*

The GAO's extraordinary endorsement for states’ G-level findings fully supports HCFA's
policy decision to allow immediate imposition of remedies for double G deficiencies.
~ Yet implementation of that policy has been delayed.

C. Education campaign on abuse and neglect

When HCFA announced a new education campaign to help nursing home residents
and their families “identify and report incidents of abuse and neglect” and invited the
nursing home industry’s voluntary participation, both AHCA and the American
Assaciation of Homes and Services for the Aging (AAHSA) expressed disapproval of
the poster that HCFA developed.®®

D. Alternative suivey protoss!

AHCA has announced plans to work with the health department in North Dakota to
develop an alternative survey process as a "pilot” test."

Several years ago, AHCA developed a waiver proposal that would have allowed the
survey agency in South Dakota to use an alternative collaborative survey process.
HCFA eventually rejected the waiver proposal. Residents’ advocates opposed the
waiver as a matter of public policy and demonstrated that the nursing home reform law -

" 1d.56.

8 «AHCA Unveils Dignity Initiative As Alternative io HCFA Poster Camnazian; Educationa!
Program to Stress Abuse Awareness, Prevention,” (Jun. 28, 1998),
hitp:/Mww.ahca.org/brief/nr980628¢. htm.

"AHCA Calls for Collaboration, Not Confr ion with Administration: AHCA Pushes for a ‘Better Way'
of Improving Health Care for Seniors,” (Jun. 30, 1999), http:/Awww.ahca.org/brief/nr890630.him,

“AAHSA Views New Quality Indicators As a Positive Step in the Survey Process” (Jul. 2, 1999),
http://www.aahsa.org/public/pri11.htm,

7 ~Shalala Expresses Support for Alternative Survey Process,” AHCA Notes, Vol. XXVIII, No. 8,
p. 3 (Aug. 1999).
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does not authorize states to use an altemative survey protoco! under any
circumstances.

We are concerned that a "pilot” will have much the same purpose as the waiver -
creating a collaborative project between the regulatory agency and the regulated
industry that replaces the current system of public information and public accountability.
While we have seen few details about the North Dakota pilot, we are concemned that the
pilot would test a process that is both poor public policy and impermissible under the
reform law.

CONCLUSION

The Nursing Home Initiative has the potential to make a difference in residents’ quality
of care and quality of life. Most of the components of the Initiative, if fully implemented,
would improve the survey and enforcement systems in ways that would offer more
protection to nursing home residents. Implementation of the Initiative is undermined by
inadequate federal funding of survey agencies and by the nursing home industry's
opposition.

The nursing home survey and enforcement systems also need to be strengthened in
additional ways beyond the changes contained in the Initiative. The lax and overly
tolerant enforcement system that the GAO described in July 1998 needs to be
reoriented so that deficiencies, when cited, are sanctioned by appropriate enforcement
consequences.

Consumers are heartened by the Nevada survey agency’s midnight survey that
documented inadequate staffing, among other deficiencies. But unless the findings are
coupled with a strong enforcement response, residents will not be protected and the
nursing home reform law’s mandate — that each resident receive care and services to
attain and maintain his or her highest practicable physical, mental, and psychosocial
well-being — will remain unfulfilled.

The National Senior Citizens Law Center is a non-profit public interest organization and
law office, established in 1972, that represents the interests of older poor people and
provides technical assistance to their advocates.

Toby S. Edelman
September 17, 1999
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Dr. SCANLON. Thank you very much. Ms. Clayton.

STATEMENT OF JANET CLAYTON, FAMILY MEMBER OF A
NURSING HOME RESIDENT, NEOSHO, MO

Ms. CLAYTON. Yes. Good morning.

For over 6 years, since 1993, my father has resided in a nursing
home located in the middle of our small town. My father practiced
law in this community for more than 50 years and served as a Cir-
cuit Court judge. When my mother died, I became my father’s
guardian. My father’s diagnosis is Parkinson’s disease. He is a pri-
vate pay resident, and so far, including associated expenses, has
spent about $245,000 for nursing home care.

All nursing home residents are completely vulnerable to the care
their facilities choose to provide. With few exceptions, I spend
about 2 hours daily with my father and privately employ a person
to often feed him. To discuss my father’s history of bedsores, skin
tears, bruises, dehydration, pneumonia, and numerous urinary
tract infections in today’s short time would be impossible. I will
only recount a recent injury that I believe demonstrates the critical
need for more thorough complaint investigations.

March 24, 1999, only 5 days after the Division of Aging staff vis-
ited the facility to heip obtain appropriate treatment for my fa-
ther’s two bedsores, he received a serious injury. This happened
supposedly, according to facility reports, in the shower. Somehow
the top of my father’s head was gashed open and his hand and arm
badly bruised. I accompanied him to the emergency room where he
received stitches. I photographed my father’s injuries.

There were supposedly two aides in the shower room with my fa-
ther. One aide said she was busy drying the floor. The other aide
claimed to be standing directly in front of my father, but her mem-
ory of what else he was doing at that time is inconsistent. My fa-
ther hasn’t walked since 1§93, and his physieal ability is so limited
that he can’t turn himself in bed. The story that he was able to
throw himself, for no reason, past the standing aide is very difficult
to believe. How could a 20-year-old aide be unable to break his fall
or react faster than my sick, 85-year-old father? How could the top
of his head receive such a deep gash?

The investigation didn’t address these questions. The surveyor
did not take photographs of the shower area. I asked. The emer-
gency room physician was not interviewed nor x-rays examined.
The report didn’t eliminate the possibility of abuse or that my fa-
ther was negligently left alone and fell against the sharp object or
was dropped.

How often have residents been dropped or injured here? I know
that other family members have complained about their loved one’s
injuries, such as fractured ribs, during the past year. Do all those
injuries have to be identical to substantiate a pattern and, if so, at
whose expense?

Basically, the facility was cited only for failure to use the re-
cently purchased reclining shower chair. Failing to use a new chair
was not the only problem. Resident safety is dependant upon truly
thorough investigations and appropriate citations. Incomplete in-
vestigations don’t serve as deterrents.
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Residents here continue to receive injuries in varying situations.
Such reports distort statistics. There is already consumer confusion
with facilities’ self-reported incidents versus family complaints and
with isolated incidents versus pattern situation. So much is left to
interpretation at the distance.

The President’s initiatives include ensuring that nursing homes
are in compliance with standards before lifting sanctions. This fa-
cility was in noncompliance in 1994, 1995, 1996, and 1997. June
1998, this facility was again found to be in noncompliance with a
survey report of 34 pages. The next month, the revisit determined
a situation unimproved, and the report grew to 69 pages.

December 1998’s visit found continuing failure to attain substan-
tial compliance. Yet, in April 1999, a month after my father’s in-
jury, a survey team with a new leader finally found the facility to
be deficiency free, the seal of approval. Even as I report this, my
father has another sore on his hip and a urinary tract infection, the
third infection just this month. Wouldn’t this facility qualify as a
repeat offender or an example of yo-yo compliance?

My testimony today has focused on my father’s pains and inju-
ries, but my current experience with nursing home care also in-
cludes my aunt who resides in another area facility. Her experi-
ences have included falls, cuts, pneumonia, and over medication.

I appreciate the forum allowing families to present their concerns
in the continuing pursuit of improved care for the helpless elderly
in nursing homes. I thank you for the studies and the programs
being developed, but I stress the urgency of your help. For the resi-
dents, every hour spent staring at a wall is so lonely. Every day
sitting wet is humiliating. Every week without adequate food and
liquid is inhumane, and every month with a bedsore is unbearable.

Thank you.

[The prepared statement of Janet Clayton follows:]
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TESTIMONY SUBMITTED
to the
UNITED STATES SENATE SPECIAL COMMITTEE ON AGING

By
Janet Clayton
Neosho, Missouri

September 23, 1999

Senator Grassley and distinguished members of this committee, thank you very much for
inviting me to testify as a consumer today regarding my experiences with nursing home care.

For over six years, since 1993, my father has resided in a nursing home, located in the
middle of our small town. My father practiced law in this community for more than 50
years, and served as a Circuit Court Judge. When my mother died, I became my father’s
guardian..

My father’s diagnosis is Parkinson’s disease. He is a private pay resident, and so far,
including associated expenses, has spent about $245,000 for nursing home care. All nursing
home residents are completely vulnerable to the care their facilities choose to provide. With
few exceptions, I spend about two hours daily with my father, and privately employ a person
to often feed him.

To discuss my father’s history of bedsores, skin tears, bruises, dehydration, pneumonia, and
numerous urinary tract infections in today’s short time would be impossible. I will only
recount a recent injury that I believe demonstrates the critical need for more thorough

On March 24 of this year, only five days after Division of Aging staff visited the facility to
help obtain appropriate treatment for my father’s two bedsores, he received a serious injury.
This happened supposedly, according to facility reports, in the shower. Somehow, the top of
my father’s head was gashed open, and his hand and arm badly bruised. I accompanied him
to the emergency room where he received stitches. I photographed my father’s injuries.

There were supposedly two aides in the shower room with my father. One aide said she was
busy drying the floor. The other aide claimed to be standing directly in front of nry father,
but her memory of what else she was doing at that time is inconsistent. My father hasn’t
walked since 1993, and his physical ability is so limited that he can’t turn himself in bed.
The story that he was able to throw himself (for no reason), past the standing aide is very
difficult to believe. How could a 20 year-old aide be unable to break his fall or react faster
than my sick, 85 year-old father? How could the top of his head receive such a deep gash?
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The investigation didn’t address these questions. The surveyor did not take photographs of
the shower area. [ asked. The emergency room physician was not interviewed, nor x-rays
examined.

The report didn’t eliminate the possibility of abuse, or that my father was negligently left
alone and fell against a sharp object, or was dropped. How often have residents been
dropped or injured here? I know that other family members have complained about their
loved ones’ injuries such as fractured ribs, during the past year. Do all injury situations
have to be identical to substantiate a pattern? If so, at whose expense?

Basically, the facility was cited only for failure to use the recently purchased reclining
shower chair. Failing to use this new chair was not the only problem.

Residents’ safety is dependent upon truly thorough investigations and appropriate citations.
Incomplete investigations don’t serve as deterrents (residents here continue to receive

injuries in varying situations). Such reports distort statistics. There is already consumer
confusion with facilities’ self-reported incidents vs. family complaints, and with isolated
incidents vs. pattern situations. So much is left to interpretation at a distance.

The President’s Initiatives include ensuring that nursing homes are in compliance with
standards before lifting sanctions. This facility was in noncompliance in 1994, 1995, 1996
and 1997. June 1998 this facility was again found to be in noncompliance, with a survey
report of 34 pages. The next month, a revisit determined the situation unimproved and the
report grew to 69 pages. December, 1998's revisit found “Continuing Failure to Attain
Substantial Compliance.” Yet in April 1999, a month after my father’s injury, a survey team
with a new leader finally found the facility to be deficiency free, the ‘Seal of Approval’. As
1 write this, my father is recovering from recent blisters on his hip and a urinary tract
infection. Wouldn’t this facility qualify as a ‘repeat offender’, or as an example of ‘yo-yo’
compliance?

My testimony today has focused on my father’s pain and injuries. But my current experience
with nursing home care also includes my aunt who resides in another area facility. Her
experiences have included falls, cuts, pneumonia and over-medication.

I appreciate your forum allowing families to present their concerns, and your continuing
pursuit of improved care for the helpless elderly in nursing homes. Thank you for the studies
and programs being developed. But I stress the urgency of your help. For the residents,
every hour spent staring at a wall is so lonely, every day sitting wet is humiliating, every
week without adequate food and liquid is inhumane, and every month with a bedsore is
unbearable.

Thank you.

Janet Clayton
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when she mrmed briefly to put scap on a washcloth. instructions also address intcrventions
She said he jerked and threw himself out of the chair for involuntary movement and safety.
to her right and hit his head. She said there was a The imerventions were discussed with
second CNA in the shower room who was drying the the legal guardian and with agreement {#/*/2* 7
floor around them. verbalized. Resident does
She s3id a charge murse has told her 1o use the wear a vest device (supplied by
reclining shower chair when bathing Resident #1, daughter) for trunk support and not to
and she has used it in the past. She said the last restrain him. He is assessed with trunk
time she gave him a shower he also jerked. She said instability.
because, *It just didn't ", 1
Just come 10 me Measures taken to ensure other
The second CNA who was in the shower room said residents at risk are not subject to
she has given Resident #1 a shower in the past and deficient practice are:
used the reclining shower chair. She said that he Fresid i on admission and
Jerks and it is very difficult to keep him positioned. every 3 months or pm for positioning
A third CNA said she always uses the reclining and safety issues. .
shower chair when bathing Resident #1. She said rcare plans to address interventions to
1
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MISSOURI
MEL CARNAHAN DEPARTMENT OF SOCIAL SERVICES LAY MISsOUR
GOVERNOR DIVISION OF AGING for hearing and speech impaired
P.O.BOX 1337 TEXY TELEPHONE
JEFFERSON CITY 1-800-735-2966
651021337 VOICE
TELEPHONE: 573-751-3082 1-800-735-2466
July 22, 1999

Ms. Janet Clayton
517 W. Hickory
Neosho, MO 64850

Dear Ms. Clayton:

This letter is in response to your letter dated May 17, 1999 in regard to injuries sustained
by your father at Beverly Health Care of Neosho. It is my understanding that regional office
staff in Springfield-have been in contact with you throughout the investigation process and that
you have been informed of the results of the investigation.

The facility was cited under federal regulations requiring adequate supervision by staff
and the use of appropriate assistive devices since it was determined that the facility had identified
a different shower chair as more appropriate but failed to use it. The facility was also issued a
class II violation under state requirements for protective oversight and supervision. The revisit
conducted on April 28, 1999 determined that the facility had corrected the violations.

The division is responsible for identifying and citing regulatory violations, as well as to
insure the protection of vulnerable elderly and disabled citizens. It was determined that the
facility corrected the situation which led to the incident during which injuries occurred to your
father. It is our intention to insure that such corrections occur in order to provide for resident
safety. The division does utilize the imposition of harsh enforcement penalties for facilities
which are not cooperating with the corrections imposed through the regulatory process or which
are unable to achieve effective and sustained correction. DA Institutional Services’ (IS)
investigation substantiated that the injury should not have occurred to your father. DAIS does
not condone poor practices which harm residents.

I do appreciate your concems for your father in this facility. Your willingness to get
involved and to pursue the problems you identified have complemented the efforts of the
division to identify and effect corrections in this facility. However, as a result of our
investigation into this incident, we have determined that the facility has corrected the problem
and no further enforcement activities are necessary.

lonctiaa S Ko T

Andrea J. Routh
Director

AJR/AKW
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SUpPORT (NG STATEMENT FOR TESTImowY OF JANET CLAYTON
Jepfember 23,1999
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Nursing home faces
one-week deadline

By Wally Kennedy
Globe Staff Writer

NEOSHO, Mo. — Beverly Health Care has untif Dec.
18 to correct several violations relating to patient care.

If it doesn't, it wili lose its Medicare money.

if that hug;ene:l, the nursing home might have to

close. The

or so residents, most of whom rely on

Medicare and Medicaid, could receive 30-day nolices in

which they or their families would have to find new

places for them to live.

Another possibility is that the nursing home could be
sold to another company that would enter the market

Friday, December 11,1998

with a clean slate and not face the violations that now
agoc;v.suing trouble for Beverly Health Care, 330 S.
1.

But, state and company officials said the nursing home :
could fix the problems by Dec. 18 and retumn to a pusi-

ing.

See Home, Page 10A

tion of good standing with the Missouri Division ol
i Lonunuea

no'ﬁﬁrngo 1A

Dan Springer, vice president of
public alfairs for the Fort Smith
Ark -based company, said: “We feel
confident we will get the issues re-
solved by that time. We filed a plan
of corrective action, but did not
achieve afl of the things we hoped to
achieve. We are a i d-

dignity and qualify of life were lack-
ing for some patients at Beverly
Health Care, formerly known as the
Neosho Senior Center. Beverly has
operated the home for 12 years.
The report said the home did not
provide adequate health care for
residents sulfering from inconti-
nence, did not Prowde adequate ac-
tivities for resi and lacked ade-

Thye Joplin Globe

In May 1995, the inspection
found 15 violations in such arcas as
patient dignity, care plans, proper
{reatment to prevent sores and
gempeggl; prepared food. In Decem-

r 1997, complaints were filed with
the state after a male patient with
Alzheimer’s diseasé had sexual rela-
tions with a female resident. The

laint afleged lack of protective

quate stalfing.
A plan of correction was filed July
22 with t!\e state, and the home was
S ot ome ¥

a
dressing those issues, which are
staffing-related matters.

“We have a new

In state and federal reimbursement
programs.

team that has instituted new ac-
countability measures in that facili-
ty. We think the ncw management
team will create a high level of qual-
ity care”

As to the mssibilil that a new
ownet might be found, he said: “Our
focus is on making sure we meet the
requirements. | would emfer not to
speculate on the future.

Paul Shumate, deputy director of
institutional services for the Divi-
sion of :\\}in}, said: “We’re real
hopeful. We don't like to displace
residents unless thereis no other op-
tion. We view the system as being
more remedial than punitive

The nursing home’s problems
started in June when the Missouri
Department of Health said human

But, subseq inspecti
showed that the problems were not
beiw corrected.

“We did an unannounced survey
(inspeclion} within 90 days of that
report and found them not to be in
compliance;” Shumate said. "They
had difficulties in giving residents
assistance with daily living. They re-
ceived an additional 90-day peried
to come into compliance. We can-
not extend it any fonger.

“If they do not correct the prob-
{ems by Dec. 18, their Medicare pro-
gram will be terminated.”

The nursing home has a history of
problems. State records show it was
vited for noncompliance with state
regulations during inspections in
March 1994, May 1995, May 1996
and June 1997,

oversight.

The last inspection was Nov. 30
through Dec. 2. Although the nurs-
i“ﬁ home has had six months in
which to correct patient-care prob-
lems, inspectors made the following
allegations:

@ The staff did not maintain ac-
ceptable practices for residents’ hy-
giene, primarily incontinent care
and toilet use.

® Two residents who requested
these basic needs were ignored by
direct-care staff.

W A resident at risk of skin break-
down had open sores. Stafl mem-
bers were slow in notifying the
physician for treatment orders and
in :mvndin pressure relief,

A resident with pain from rib
fractures was not a and mon-
itored routinely for pain medica-
tion, nor for behaviors that the staff
treated with nnti-p?cho(ic drugs.

@ Some alert residents became in-
continent and were soaked with
urine.

Shumate said the nursing home

has taken steps to improve opera-
tions since that inspection.

“If they work hard prior to the
18th, they may be able to substanti-
ate compliance,” he said. *With an-
other visit, they may be in compli-
ance.”

1 the home is not in compliance
by that date, residents would not be
forced out the next day. Shumate
said the residents would have 30
days in which to find new homes.

is sort of thing does not hap-
Fen very often,” Shumate said. “The
acility really tries to avoid such ase-
rious situation. If it can't, a new op-
erator will step in, pump in the mon-
ey and meet compliance. But, it is
really a blow to the company when
they lose compliance.”

JoAnn Freeborn, former executive
director of the Area Agency on Ag-
ing in Southwest Missouri, said:
“Quite frunkl¥, [ don't think it's a
problem at ali for them to find avail-
able beds, 1 believe there are avail-
able beds in altcrnate facilities.

“I believe they will come up with
an answer at the 11th hour and
come into compliance. It may be
that they unload it. Another compa-
ng“ will purchase it and give it a
whole new name, The new compa-
ny would have no compliance prob-
I?ms. They would start with a clean
slate”

44
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Dr. ScANLON. Thank you very much. Mr. Korber.

STATEMENT OF KIMM KORBER, FAMILY MEMBER OF A
NURSING HOME RESIDENT, WASHINGTON, WV

Mr. KorBER. Yes. I want to thank Senator Grassley and the
other members of the committee today for the opportunity to speak.
I would like to say that the subject of nursing home care is com-
plicated. The issues are many. The affected parties are going to be
found at every turn, and the challenge of sorting all that out is
enormous.

I certainly want to commend the Clinton Administration, in par-
ticular members of this committee, for making a commitment and
taking the initiative necessary to begin to improve the process that
we are talking about today. I think a foundation has been laid at
the national level to make substantive changes in what acceptable
quality nursing home care will come to mean in this country; how-
ever, the story I am about to share with you supports the conten-
tion that more needs to be done at the interface between the State
agency level and the nursing homes where matters of enforcement
and compliance have to occur. :

Again, my name is Kimm Korber, and I am here today on behalf
of my mother, Bettie Korber, who is a nursing home resident. At
the outset, let me say it would be very comforting to think that
nursing homes could be perfect. I know they can’t be. At the same
time, I firmly believe that the family members and the residents

of nursing homes should expect no less than reasonable treatment . -

and consideration from the nursing home industry and the agencies
chartered to monitor that industry. .
As mentioned in the beginning, my mother suffered a debilitatin
stroke in 1990, and she has been a resident of a nursing home
since that time, and after being released from the hospital, she was
admitied to a Beverly Enterprise Nursing Home in Murrysville,

Pennsylvania, and since that time, there has been many issues re--

garding the consistency of her care and the quality of her care, dig-
nity, and communication.

Understanding the purpose of the forum today. I am going to just
briefly discuss some things that have occurred in the last 18
months with my mother, and, again, I would emphasize this is a
partial summary, what I am about to describe to you.

In less than 12 months, my mother’s right leg was fractured
twice while in the care of the Beverly staff. The second fracture oc-
curred after commitments had been made by the Beverly staff to
take preventive measures to prevent another fracture from occur-
ring. Despite knowing that my mother was diabetic, a deep ulcer-
ated bedsore in her right heel was allowed to form. That heel is
still deformed to this day and is painful to her.

Bettie has been left to sit in cold excrement and urine for as
much as 3% hours, despite an order from her physician that she
be checked for incontinence every 2 hours because her bottom had
deteriorated so badly. She has also—as we have heard mentioned,

people talking about urinary tract infections—developed-a series-of -

urinary tract infections for which the facility has offered no expla-

nation, and another bedsore. was allowed to develop on her. right
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leg where a splint had been put on where it had rubbed the skin
raw.

Now, beginning in August 1998 and continuing into May 1999,
I attempted to resolve these and other concerns directly with the
facility’s executive director and the director of nursing services. My
inquiries and requests for information were deflected, ignored, or
answered in the most general or evasive of terms. In February
1999, the executive director had written me a letter indicating that
I was, “Not and never will be satisfied with the care provided to
my mother” at Beverly Health Care, Murrysville, and then made
clear the facility was willing to assist me in finding somewhere else
for my mother to go.

I asked what reasonable person would be satisfied with the care
that my mother had been receiving and what she had been suffer-
ing through and how many broken bones were going to be accept-
able in less than 12 months time. Those are some of the very ques-
tions that I asked the executive director and today I have yet to
have an answer, and that is certainly something Beverly Enter-
prises has avoided trying to answer as well. '

Since I was unable to resolve those concerns about my mother’s
care by contacting the administration, I reached out beyond the fa-
cility and contacted, among others, in May 1999, the Pennsylvania
Department of Health as well as Boyd Hendrickson who is the
president and chief operating officer of Beverly Enterprises. From
Mr. Hendrickson I received a four-sentence letter stating the orga-
nization would investigate the situation, but to date I have heard
nothing further. .

From the Pennsylvania Department of Health—and I want to
commend them for taking an-interest in Bettie’s case—a surprise
survey of the facility was done in June 1999. From this survey, a
number of deficiencies were identified, including a finding that
Beverly staff had not affirmatively investigated or developed inter-
ventions to resolve the concerns I had addressed.

In response to the survey’s findings, the facility’s administrators
prepared a plan of correction for each cited area. Not surprisingly,
this plan was couched in terms stating that the preparation and
execution of the plan was in no way an admission or ‘agreement
that the allegations or citations were factual. Further, it was clear-
ly stated the plan of correction was prepared solely because it was
required by the provision of Federal and State laws.- =

While, Beverly’s legal posturing is-apparent in their plan of cor-
rection, given what my mother factually suffered through, I was
and still am at a loss to see even a scintilla of concern expressed
for human dignity or injury in their response. My mother is 74
years old and does have certain medical concerns unrelated to her
residency in a nursing home; however, Beverly’s response ignores
any acceptance or acknowledgement that their actions or lack of ac-
tions contributed in any way to my mother’s injuries. Bettie cer-
tainly didn’t injure herself, and these injuries were preventable.

One of the outfalls of the survey was Beverly’s preparation of a
care plan. It is an 18-page document, and on the surface, it appears
to be rather substantial until you examine it closely and recognize
that a great deal of what the facility says it will do.as a part of
this plan is not routinely documented. Therefore, based on the fa-
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cility’s documentation, it will be difficult at best for any survey
agency to verify compliance to the care plan, and even with the
surprise inspection, agency representatives would largely be lim-
ited to direct observation to validate the procedures—at least on
the day they were present—are being followed.

Rather than debate what the facility committed to do on paper,
I think it would be fair to say that a much better test of the facili-
ty’s integrity and commitment to improve outcomes would be what
has happened to my mother since the care plan was implemented
in July and August 1999. A little over a month later, on September
2, 1999, Bettie was admitted to the hospital with pneumonia, dehy-
dration, and an impacted bowel. Her admission to the hospital
came only after a family member had stopped by the facility, recog-
nized that she was in distress, and then prompted the Beverly staff
to respond. I am not a medical professional, but I can assure you
Bettie didn’t suddenly develop pneumonia or become dehydrated or
impacted that day.

There are a few other points members of this forum should know.
First, the Murrysville facility proudly displays a 1998 quality
award from the American Health Care Association for providing
quality care to their residents. Apparently, broken legs are not rec-
ognized as a quality of care issue.

Second, in May 1999, the group vice president responsible for the
Murrysville facility sent out a customer survey encouraging re-
sponses so that the quality of care provided could be improved.
Given the lack of response to the concerns I addressed to the facil-
ity about the quality of care provided to my mother, I personally
found the Beverly survey to be disingenuous.

Third, the executive director of the facility I have referenced is
pictured on the front cover of Beverly Enterprises’ 1998 annual re-
port. Inside that front cover is listed the mission, vision, and values
of Beverly Enterprises, an Arkansas-headquartered company. I
think the events 1 have described today speak volumes about Bev-
erly’s values of integrity, passion, and commitment.

Thank you.

[The prepared statement of Kimm Korber follows:]
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TESTIMONY OF KIMM A. KORBER

Thank you Senator Grassley and the other members of the committee for the opportunity to speak
today. The subject of nursing home care is complicated, the issues are many, and affected parties will be
found at every tum. The challenge of sorting these matters out is enormous and I want to commend the
Clinton Administration and in particular, this committee’s members, for making the commitment and

taking the initiati Y to imp: the quality of care provided to nursing home residents. [ think a

foundation has been laid at the national level to make sub ive ch in what quality

nursing Hiome care will come to mean for this country. The story I am about to share with you supports the
contention that more work needs to be done to impact what is happening at the level where state agencies
and nursing home facilities interact over matters of compliance and enforcement.

My name is Kimm Korber and I am here today on behalf of my mother, Bettie Jane Korber, who
is a nursing home resident. At the outset, let me say it would be comforting to believe that nursing homes

can be perfect, but I know they simply never will be. At the same time [ also firmly believe nursing home

residents and theit families deserve and should expect no less than bl and ideration

from the nursing home industry and those agencies chartered to monitor the industry.

My mother suffered a debilitating stroke in 1990 and has been a nursing home resident since that

time. After being rel d from the hospital, Bettic was admi d to a Beverly Enterprise nursing home in

Murrysville, Pennsylvania and since her admission, there have been many issues regarding the consistency

4 n

of her care, the quality of her life, and communications with the facility’s administration. U g

the purpose of this forum today, I will only focus on events occurring during the last eighteen (18) months.
Let me share with the members of this forum a partial summary of those events:
* In less than twelve months, Bettie’s right leg was fractured twice while in the care of Beverly’s
staff. The second fracture occurred after commitments made by the Beverly staff to take
preventative measures to insure against additional fractures were not applied.

¢ Despite knowing that Bettie was diabetic, a deep ul d bed sore was allowed to develop on the
heel of her right foot. The tissue on her heel remains deformed to this day.

Page 1
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¢ Bettic had been left to sit in cold excrement and urine for as much as three and a half hours despite
an order from her physician that she be checked for incontinence every two hours because her
bottom had deteriorated so badly.

®  Bettic developed a series of urinary tract infections for which the facility has offered no
explanation.

*  Another bed sore was allowed to develop on her right leg where her splint had rubbed the skin.

Beginning August 1998 and continuing into May 1999, I attempted to resolve these and other
concerns with the facility’s Executive Director and Director of Nursing Services. My inquiries and
requests for information were deflected, ignored, or answered in the most general or evasive terms. In
February 1999, the Exccutive Director had written me a letter indicating that I was “not and never will be
satisfied with the care provided” to my mother at Beverly Healthcare-Murrysville and then made clear that
the facility was willing to assist in finding “somewhere” else for my mother to go. What reasonable
person would have been satisfied with the “care” my mother had been suffering through? How many
broken bones are acceptable in less than 12 months time? These are some of the questions the Executive

Director and others at Beverly Enterprises have avoided answering,

Since T was unable to resolve concems about my mother’s care by contacting the Executive
Director or Director of Nursing Services, I reached out beyond the facility and contacted among others in
May 1999 the Pennsylvania Department of Health and Boyd Hendrickson, President and Chief Operating

Officer of Beverly Enterprises.

From Mr. Hendrickson I received a four sentence letter stating the ization would i ig

the situation, but to date I have heard nothing further. From the Pennsylvania Department of Health, and 1
want to commend them for taking an interest in Bettie's case, a surprise survey of the facility was done in
June 1999. From this survey a number of deficiencies were identified, including a finding that Beverly's

staff had not affirmatively investigated or developed interventions to resolve the concemns I addressed.

In response to the survey's findings, the facility’s administrators prepared a plan of correction for

each cited area. Not surprisingly, this plan was couched in terms stating that the preparation and/or

Page 2
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execution of the plan was in no way an admission or that the ions or citations were

factual. Further, it was clearly stated the plan of correction was prepared solely b it was required by

the provision of Federal and State laws.

While Beverly’s legal posturing is apparent in their plan of corrections, given what my mother
factually suffered through, I was and still am at a loss to see even a scintilla of concern expressed for

human dignity or injury in their response. My mother is 74 years old and does have certain medical

it 1 i

d to her y in a nursing home; however, Beverly's response ignores any

or ackmowled, that their actions or lack of actions contributed in any way to my mother’s

P

injuries. Bettie certainly did not injure herself and these injuries could have been prevented.

One of the outfalls of the survey was Beverly’s preparation of a Care Plan. It is an 18-page
document and on the surface it appears to be rather substantia! until you examine it closely and recognize
that a great deal of what the facility says it will do as a part of this plan is not routinely documented.
Therefore, based on the facility’s documentation, it will be difficult at best for any survey agency to verify
compliance to the care plan and even with a surprise insnection, agency representatives would largely be
limited to direct observation to validate that procedures — at least on the day they were present - are being

followed.

Rather than debate what the facility committed to do on paper, I think it would be fair to say that

a much better test of the facility’s integrity and i to improved would be what has

happened to my mother since the care plan was implemented in July/August 1999.

A little over a month later, on September 2, 1999, Bettie was admitted to the hospitai with
pneumonia, dehydration, and an impacted bowel. Her admission to the hospital came only after a family
member had stopped by the facility, recognized that Bettie was in distress, and then prompted Beverly’s
staff to respond. 1am not a medical professional but I can assure you that Bettie didn’t suddenly develop

pneumonia, or become dehydrated and impacted the day the family member visited.

Page 3
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There are a few other points members of this forum should know. First, the Murrysville facility
proudly displays a 1998 Quality Award from the American Health Care Association for providing quality
care to their residents. Apparently, broken legs are not recognized as a quality care issue. Second, in May
1999, the Group Vice President responsible for the Murrysville facility sent out a customer survey
encouraging responses so that the quality of care provided could be improved. Given the lack of response
to the concerns I addressed to the facility about the quality of care provided to my mother, I personally

found the Beverly survey to be disi Third, the E: ive Director of the facility [ have

referenced is pictured on the front cover of Beverly Enterprises’ 1998 Annual Report. Inside the front
cover is listed the mission, vision, and values of Beverly Enterprises; an Arkansas headquartered company.
1 think the events I have described today speak volumes about Beverly’s values of integrity, value, passion,

and commitrment.

I came here today to be Bettie's voice with the hope of bringing some meaning to what she has
endured and suffered through. I know that if the situation were reversed, my mother would be here today
for me, and so I could not do anything less for her. There is nothing that I, or anyone else, can say or do to
ciiange What Dcttis has swperienced. By sharing her story with you, I hope it prompts the members of this
forum to look hard, very hard, at how the care provided in nursing homes is monitored, regulated, and
enforced. With a new millenium nearly upon us and along with it millions of Baby Boomers posed to enter

their Golden Years, this country will be facing an insurmountable crisis in the care and treatment of our

elderly citizens if we don’t act re§ponsﬂ:ly now. Thank you.

Page 4
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Dr. ScaNLON. Thank you very much. Ms. Lenhart.

STATEMENT OF DEANNE LENHART, KANSAS ADVOCATES FOR
BETTER CARE, INC., LAWRENCE, KS

Ms. LENHART. I am here today representing Kansas Advocates
for Better Care, the only Statewide independent nonprofit organi-
zation in Kansas that advocates for better long-term care. I thank
the committee for giving me this opportunity to participate.

I want to start off by saying that I believe that the President’s
initiatives alerted the nursing home industry in Kansas that they
are under public scrutiny. One initiative, the unannounced inspec-
tion surveys at irregular times, provides some assurance to con-
sumers that the Government is concerned about the quality of care
during evening hours and on weekends.

Another initiative, the posting of information survey results on
the internet, provides consumers a source of information when
seeking a nursing home for placement of a loved one.

Other initiatives remain of concern to me. Specifically, I continue
to be concerned about, (1) an improved management information
system; (2) a national standard for minimum staffing hours of
nursing care per resident day; and (3) the prospect of terminating
funding to States that failed to adequately perform survey func-
tions.

Concerning the management information system, we consumers
need, one, information about the extent and nature of complaints
against a facility. We second need notification that a facility had
requested an informal dispute resolution; and third, we need an .
improved procedure for handling complaints. Consumers need in-
formation about complaints and IDRs because these items provide
background insight on the character of a long-term care provider,
and consumers who file complaints with the State long-term care
ombudsman and with the State departments that staff abuse and
neglect hot lines should be provided timely and adequate re-
sponses.

The following situation occurred in Kansas. November 4, 1998,
Tom Klammer of the Kansas City metropolitan area placed his fa-
ther in a nursing home. Later that month, he called Kansas Advo-
cates to discuss how to proceed with several complaints about the
nursing home in which his father had resided. After complaining
to the facility, without satisfactory resolution, he moved his father
to another home and filed a complaint with the Kansas Depart-
ment of Health and Environment Abuse and Neglect hot line and
with the Kansas long-term care ombudsman.

In March 1999, the State wrote him that they could not substan-
tiate any of the allegations. Unsatisfactory responses compelled:
him to call and/or write the Kansas Elder hot line, State legisla-
tors, and Kansas Congressional members. In May, he received a
full refund of charges for his father’s stay in the nursing home.

It took Mr. Klammer more than 6 months of unrelenting commu-
nications to obtain some satisfaction concerning his complaint
about his father’s care; however, very few people have the energy
and tenacity of Mr. Klammer. The burden of relentless communica-
tions should not be placed on the family. The procedures for report-
ing and investigating complaints must be improved.
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I have these improvements to suggest: first, require that within
1 week of filing, every complainant receive confirmation that their
complaint has been received, a case number, and a priority num-
ber, along with disclosure of the timeframe for the investigation.
Second, require that every complainant receive a written confirma-
tion of a completed investigation, along with pertinent details of
the investigation and the findings. Third, require that the inves-
tigation be thorough and include details of interviews with perti-
nent staff, residents, and family members.

Now concerning the nursing staff hours per resident day, we con-
sumers need a federally mandated minimum of staffing ratios that
fit the increased acuity of current nursing home residents, because
there is no consistency across the country. I am pleased that the
committee will soon hold a forum to discuss this issue.

Finally, concerning possible termination of funding to States that
fail to adequately perform survey functions, the nursing home ini-
tiatives have raised the bar for the expected performance of State
survey departments. We consumers hope that the Federal Govern-
ment will demonstrate its willingness to support this needed addi-
tional oversight, by increasing funds for State survey departments.

Thank you.

[The prepared statement of Deanne Lenhart follows:]
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United States Senate Special Committee On Aging
Thursday, September 23, 1999

Testimony Prepared by
Deanne Lenhart

My name is Deanne Lenhart and I am the Executive Director of Kansas Advocates for Better
Care. It is the only independent statewide non-profit organization in Kansas that advocates for
quality long-term care for adult care home residents. We were founded in 1975 and have a
membership base of more than 500 persons. I thank the Committee for giving me the

opportunity to participate in this forum.

I believe that the President's Initiatives alerted the nursing home industry that they are under
public scrutiny. One initiative, unannounced inspection surveys at irregular times, provides
some assurance to consumers that the government is cv:mccmed about the quality of care during
evening hours and on weekends. Another initiative, the posting of inspection survey results on
the Internet, provides consumers a valuable source of information when seeking a nursing home
for placement of a loved one. I trust that additional Internet information on nursing homes wiil

be available soon.

Other initiatives remain of concern to me. Specifically, [ continue to be concerned about:

(A) An improved management information system;

(B) A national standard for minimum staffing hours of nursing care per resident day;

(C) The prospect of terminating funding to states that fail to adequately perform survey functions

or fail to improve inadequate survey systems.

(A) Concerning the management information system - we (consumers) need (1) information

about the extent and nature of complaints against a facility, (2) notification that a facility had
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requested an informal dispute resolution (abbreviated as IDR), and (3) an improved
procedure for handling complaints. Consumers need information about complaints and
IDRs because these items provide background insight on the character of a long-term care
provider. And, consumers who file complaints with the State Long-term Care Ombudsmen
and with the State Departments that staff abuse and neglect hotlines should be provided

timely and adequate responses.

The following situation occurred in Kansas. November 4th of 1998, Tom Klammer, of the
Kansas City metropolitan area, placed his father in a nursing home. Later that month he called
Kansas Advocates to discuss how to proceed with several complaints about the nursing home in
which his father had resided. One complaint was that his father missed vital medications
because the nursing home allowed prescriptions to run out and failed to notify anyone. Mr.
Klammer found this out during a visit to his father. A second complaint was that his father was
told his room was to be in the new wing of the home. When his father moved in, they placed
him in an old wing and it was explained that the new wing was for private-pay residents; his
father was getting ready to apply for Medicaid. There were other complaints, such as the call
light that did not work. After complaining to the facility without satisfactory resolution, he
moved his father to another home and filed a complaint with the Kansas Department of Health
and Environment "abuse and neglect hotline” and with the Kansas Long-Term Care
Ombudsman. In March, 1999, the state wrote him that they could not substantiate any of his
allcgations. Unsatisfactory responses compelled him to call and/or write the Kansas Elder Law
Hotline, state legislators and Kansas congressional members. He also used a third party Internet
site for investors to post complaints. Early Spring he received a partial refund for his father's 13-
day stay. Rather than cash the check he continued to insist that the problem had not been
resolved. In May he received a full refund of charges for his father's stay in the nursing home.

The attached pages give more details about his ordeal.
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It took Mr. Klammer more than six months of unrelenting communications with numerous
nursing home corporate VIPs, state government employees, state legislators and Kansas
congressional members to obtain some satisfaction concerning his complaint about his father's
care. Other consumers in Kansas have called Kansas Advocates with complaints about poor
care. We provide them information and contact phone numbers within the system. However,
very few people have the energy and tenacity of Mr. Klammer. The burden of relentless
communications should not be placed on the family. The procedures for reporting and

investigating complaints must be improved.

I have some these small, incremental improvements to suggest:

(1) Require that will;in one week of filing, every complainant receive (a) confirmation that their
complaint has been received, (b) a case number, and (c) a priority number along v'vith.
disclosure of a time frame for the investigation.

(2) Require that every complainant receive written confirmation of a completed investigation,
along with pertinent details of the investigation such as dates, persons interviewed, and the
findings of the investigation.

(3) Require that the details of the investigation demonstrate thorough interviews with nursing

staff, residents, and family members.

These suggestions may seem insignificant but consumers tell us that some of their dissatisfaction
with the system is because of the lack of communication from the "abuse hotline" and from the
"ombudsman”. Consumers want to be acknowledged and kept informed of progress on their

filed complaints.



(B) Concemning nursing staff hours per resident day - We (consumers) need a federally-
mandated minimum of staffing ratios that fit the increased acuity of current nursing home
residents because there is no consistency across the country. 1 am pleased that the

Committee will soon hold a forum to discuss this issue.

(C) Concerning possible termination of funding to states that fail to adequately perform survey
functions - The nursing home initiatives have raised the bar for the expected performance of
state survey departments. Survey tasks that include more frequent surveys for poor
performing homes and thorough inspections for complaints of abuse and neglect require a
reasonable increase in funding. We (consumers) hope that the federal government will
demonstrate its willingness to support this needed additional oversight by increasing funds

for state survey departments.

Again, thank you for this opportunity to participate in the forum. I want to leave you with this
statement. We have a complex but workable system for provision of long-term care. Many of
those involved within this system - HCFA, nursing homes, state survey departments, consumer
advocate groups, residents - sincerely want good quality care for our country's frail adults. 1

believe that a better quality of long-term care can result from making these improvements,
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Abuse Hotline, ‘98 Report

The Kansas Department of
Health and Environment (KDHE)
has provided a summary of calls
to the toll-free Abuse Holline
during 1998. Of the calls received,
3,239 cases were investigated.
1,763 were coded 4s abusc, neglect
or exploitation of an adull care
home resident.  The remaining
cases were coded as complaints on
care issues.

For 1,386 of the 1,763 cascs
of abusc, neglect or exploitation,
nursing homes were allowed to
“selfanvestigale” the case and

port their findings to KDIIE.
On-sile investigations were made
by KDIIL in only 385 of 1,763
cases.  Those  investigations
resulled in 262 dificlencies cited
againsl nursing homes and 312
alleged perpulrators being
identificd.  Kansas Advocates
support on-site investigations by
KDIE for all cases coded as
sbuse, neglect or exploitation.

Throughout the 1990s, lhe
number of abuse, neglect or
exploitation cases investigated has
increased dramalically. In 1992,
there were 2,046 investligated
cases. On average, there have
been about 200 more cascs each
year between 1992 and 1998,

Kansas  Advocales  support
punishing perpetrators,
providing  information  and

training on prevention of such

imenl, and extending hotline
hours o cover cvenings and
weckends.

Member Feedback

Tom Klammer of Querland
Park, provided Kansas Advocales
extensive informalion about care/
neglect complaints he recently
voiced to an Overland Park
nursing facility, which is part of a
national chain. In addition to his
father’'s nol getting the room
promised, his father missed
sceveral days of medications
because the facility did not refill
the prescription.  Mr. Klammer
moved his falher to another
facility, but also attempted to get
apologics and a refund from the
first facility. Nothing seemed to
get  their  allention  unlil  he
happened to find an Inlernct site
about the nalional chain’s stock
market reports. 1le used that site
to state his concerns regarding the
care” provided.  After thal, Mr.
Kiammer  reccived  several
communications from the nalional
office and the local facilily.

He is still seeking to
resolve his complaint, bul believes
that his effort on the Internel
helped motivate the corporation
to take his concerns seriously.

He also called the toll-free
Elder Law llotline (scc page 3)
and received gencral advice about
how to proceed with his concerns,
and wilh his communications with
the nursing facility.

(NOTE: Mr. Klammer had initially
called KABC last fall for
information about homes for his
father. te has since become one
of our ncwesl members!)

Annual Meeting Reminder

Friday, March 26, 1999
Noon to 2:30 p.m.
Castle Tca Room

1307 Massachusetts, Lawrence

Mecting Agenda

« Annual Report

«  Election of Board Members

» Legislalive Updatc - Carelyn
Middendorf, RN

« Promoting Oral Ilcalth among
Elderly Kansans Program
Updale

« FIND Facility Reports
Dcmonslration,
Ravi Bhaskar, KDPS

« Volunicer Recognition

o 1999 Projects and KABC Future

e Luncheon Speaker - Ardie

Davis from Kansas Department
on Aging, “Effective Advocacy™

Luncheon Choice
Chicken Piccala over Rice or
Vegelarian Pasta
$8.00 per person.

Please RSVP on the form
provided on page 4, or call 785-
842-3088 no later than Friday,
March 19th.
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" Grant Awarded
by KDOA
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KABC received another
grant from the Kansas
Department on  Aging.
We plan to make at lcast
ten presentations  in
nursing facilities  on
“Compassionate Care for
Adult  Care  Home
Residents.” Targeted for
the training are facilitics
with deficiencies
concerning abuse, neglect
and exploitation issues.

All hcensed nursing
facilities in Kansas were
invited to participate.
Presentations are planned

1 in these cities: Arkansas

City, Atchison/Hiawatha,
Colwich / Mount Hope,
Ottawa, Tskalossa,

Chanule, Leavenworth and
Kansas City / Overland
Park.

We invile members to
order the 20-page booklet,
“Compassionate Care for

Adult Care Home
Residents.,” It contains
definitions of

compassionate care and
traits of those caregivers,
resident  rights, legal
definitions of  abuse,
neglect and exploitation, as
well as a lList of those
required to report abuse
and penalties for nol
reporting. Also included is

a toll-free  telephone
number for reporting
suspected  abuse  and

noeglect, and actual cascs
from KDHE files. Order by
mail or phone - $2.0C.

1998 KABC
Annual Report

Summary

Kansas Advocates
provided more services in
1998 than in 1997. Almost
300 requests for nursing
home information  were
processed. Nearly 750
persous reccived quarterly
newsletters.  Almost 300
nursing home staff reccived
training on preventing abuse
and ncglect or on preventing
malnutrition.

Kansas Advocates revised
and printed the popular
“Consumer’s Guide to
Kansas Adult Care Homes.”

The FIND  database
(Facility Information for
Nursing home Decisions),
funded by the Kansas Health

Foundaticn, was established.

| with the state against this facility. They let

‘| tumaround from earlier communications, he

Phillipsburg, St. Paul /

Member Feedback
by Tom Klammer
{n November 1998, 1 placed my father inan
Overland Park nursing home. Two weeks
later, we got him out, and | (iled a complaint

my father’s vital medications tun out and he
missed several doses.

In March, the state declared in a letter they
could not substantiale any of our allegations
after intervigwing me and my brother, as
weil a5 staff at the home. This was
discouraging, as they never talked with
either of us.

1 recently got a letter from a VP of the
home’s Corporate Owner. In a complete

promised to refund “all monies paid by you
to our ....center in Overland Park.” The
same day, | received 4 copy of a lelter Lhat &
state senator had writlen to KDHE asking

them to reopen thesr invistigation into our

complaints. A few days later the Kansas
Long-Term Care Ombudsman called me,
said the governor ashed himn to lock into my
father’s case and help me get it resolved.
Recently 1 have had phone conversations
with an aide to a US congressman, who is
looking into this matter. The nursing home
and the state are no longer ignoring the
problems my father had. I finally got
response from the company after pusting
information to thefr stockholders on the
lnternet, and writing to the CEO at their
national headquarters.

I have written to slecicd cfficials, and
KABC has given me a lot of good
information sbout whom to contact, such as
the Flder Law llotline, as well as moral
support. We all pay a lot of tax dallars and
many residents and caregivers pay huge
amounts of their own funds for quality care.
Corporations should not be allowed to tuke
the money and not provide the segvices.

(call in your feedback to KABC 500-525-1762)
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Kemper
Foundation
Awards Grant

KABC received a grant
from the William T.
Kemper Foundation of
Kansas City. This gift
allows KABC to provide
one copy of the
“Consumers Cuide o
Kansas  Adult Care
Homes” to each library,
senior center, arca agency
on aging and long-lerm

-| care unit within hospitals

in Xansas.

Now, anyonc wanling to
know how to evaluate the
quality of a4 nursing home
can read the 60-page
booklet at one of the
locations  in

Bronson

Legacy
Received

Ms. FElsie Bronson of
Topeka, who passed away
in Fcbruary of 1998, left
KADC a bequcst of $10,000.
Ms. Bronson’s generosity is
very much appreciated by
each of us involved with
KABC.

Her  thoughtful  gift
provides us with the funds
to conlinue  working
toward making necessary
improvements in the area
of long-lerm care.

With the guidance of Board
Member Lvie Curtis, KABC
hopes to make a “Leave a
Legacy” program available
for our supporlers.

KABC
Welcomes New
Board Member

The staff and Board
extend a warm welcome
to Fofe Curlis of Kansas
City, the newest member
of the Kansas Advocates
Board of Directors. She
fills a vacant position on
the Board.

Ms. Curlis is a Vice-
President with Bank of
America, and has been
involved with programs
for the aging and elderly
for many years.

She brings her experience,
caring and encrgy to our
board, and we look
forward to her perspective
on long-term care issues.

Kansas.

Tom Klammer Follow-up

In our June newsletler, we reported
member Tom Klammer's difficulties with
an Overland Park nursing home. His
father had not been recciving prescribed
medications  properly. After several
difficult months of discussion with the
L-T Care Ombudsman office, letters to
elected officials and posting information
to stockholders via the Internct, we are
pleased to report Mr. Klammer was
refunded (in May) all money paid to the
home. KABC commends Mr. Klammer
{or his initiative and persistence to follow
through with a difficull situation, and we
are pleascd thal he obtained good results
for his efforts.

Zongralulations fo...

Rita Martin, a long-time KABC member
from Leavenworth, was recently
recognized by the city for her volunteer
work at Medicalodge of Leavenworth.
Her husband has been a resident of the
nursing home for scveral years. Mrs.
Martin has given a great deal of time to
the other residents by calling Bingo
games several days a week. Mayor Ken
Bower presented the Nursing Home
Care Week Proclamation to Mrs. Martin
in. May to honor her ten years of
volunteer work. KABC congratulates
Mrs. Martin on the receipt of her award,
and thanks her for being there for other
residents of the home.
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Dr. ScANLON. Thank you very much.

Since we have one more panelist, if you have got questions, if you
would jot them down and pass them to the aisle, then we will be
able to move into the discussion period.

Elma Holder, please.

STATEMENT OF ELMA HOLDER, NATIONAL CITIZENS’
COALITION FOR NURSING HOME REFORM, WASHINGTON, DC

Ms. HOLDER. Good morning,

Our National Citizens Coalition is grateful for the continuing ef-
forts of this committee to advance the quality of care for residents
of nursing homes. Although we are here today to talk about the
status of current reform initiatives, it is vital that we acknowledge
those thousands of residents and their families who are suffering
today from neglect and abuse, receiving care that fails to meet na-
tional minimum standards.

Most progress in regulatory reform, however important, does not
answer the problems of today’s residents. I myself have had the
personal experience of monitoring two elderly friends’ care in a
Pennsylvania nursing home for the last year, visiting there as reg-
ularly as I could, mostly on weekends; and although the two resi-
dents—one who died just 2 weeks ago—are paying privately for
their care at over $5,000 a month, I assure you my visits have
shown me that they have not been receiving good care, including
not being given assistance at meals.

So the consumers’ sense of urgency for change is well founded
and grounded in the reality that regulatory change is often pain-
fully slow. Our organization has been working since 1975. We have
seen a lot of initiatives come and go. We applaud this committee
and especially Senator Grassley in its determination to hold the
Health Care Financing Administration and the nursing home in-
dustry accountable to the public. We also believe that HCFA staff,
as rushed and pressured as they are, for the most part have really
responded to this initiative enthusiastically and are working hard
to move it forward, regardless of the criticisms that they face.

The nursing home system’s entrenched and systemic problems do
not change overnight. Individual consumers and advocacy groups
across the country hold important knowledge about the failure of
the survey and enforcement systems and the resulting substandard
care, neglect, and abuse.

This forum offers an important opportunity. Consumers in all
States need regular occasions to speak out and be listened to care-
fully by people making decisions about changing the nursing home
system. We urge Congressional Senators and Representatives and
Government officials to hold similar meetings and hearings
throughout the country.

A stronger week-to-week oversight of HCFA activities is needed
to see that the initiatives do not slip and that implementation actu-
ally results in changes in nursing home conditions for residents.
Even though the Senate committee has provided valuable oversight
to hold HCFA accountable for its activities, NCCNHR believes that
more oversight is needed.

We offer the following recommendations which we think will
help: Mr. Scanlon spoke of monitoring progress. We need to achieve
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oversight and coordination on these and future initiatives. We rec-
ommend that HCFA employ a highly qualified person, experienced
in nursing home issues, to be a special adjunct to the HCFA ad-
ministrator. Although she has listened carefully to consumers, she
obviously has many more things to do than just nursing home re-
form and cannot listen to us all. A new high level point person
should work exclusively to oversee the initiatives and be available
to respond to the ideas and concerns of consumers.

The direct day-to-day experiences of family members such as we
have heard today should be solicited regularly and heard at the ad-
ministrator’s level in order to learn of the actual effect of the initia-
tives. A special task force should be appointed at the secretary’s
level, composed primarily of a qualified experienced research team
as well as representatives from the OIG, GAO, and the Justice De- -
partment and other skilled advocates who can help analyze what
1eﬁ‘e(it the initiatives are having on caregiving at the nursing home

evel.

Congress is urged to increase HCFA funding to support these ini-
tiatives. HCFA's regional offices are uneven in the way they over-
see regulatory and enforcement activities. A full study should be
conducted so that the effectiveness of the HCFA regional offices can
be fully determined and needed changes made to help assure that
implementation proceeds.

One of the obstacles to quick and effective enforcement efforts is
the informal dispute resolution process. This system was fought for
and won by the nursing home industry, but was opposed by the
consumers. Congress should call for a study of the IDR by the GAO
or the OIG, or both, to determine what explicit effect the IDR has
had on surveys and enforcements.

States must be given sufficient survey budgets to increase the
survey sample size. Surprise visits at evening time, nights, and
weekends should continue aggressively in the States. I was in a
meeting with about 90 nursing assistants in Baltimore, MD last
fall. At that meeting, one of the nursing assistants stood up and
said that the best three working days of her year were when the
survey team was in the facility. When the survey occurred, it was
consistent that the nursing home hired extra people to come into
work, so that made her work easier during those 3 days.

Complaint investigations by most State agencies are weak and
need more direct consumer information, as was said before me.
States must develop an active advisory group of residents, family
members, consumer advocates, and ombudsmen to assist them in
improving their complaint investigation systems. HCFA should do
the same at the national level.

Serious problems are found in nursing home chains and corpora-
tions. Consumers are waiting for HCFA to develop strong guide-
lines for how Stateés are to share information about corporations op-
erating nationwide. This information can be used for stronger en-
forcement.

HCFA should require facilities to post the working staﬁ' roster on
every shift so that families and residents will know who is there
to care for the residents. This can also be used to determine the
level of staffing on any given shift.
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HCFA should require Federal uniform cost reports for both Med-
icaid and Medicare with core elements and common definitions.
States would be able to add other elements as needed. This ap-
groach would allow HCFA providers and consumers to understand

ow money is spent and to compare the results with quality indica-
tors.

Since the 1980’'s, NCCNHR has advocated for HCFA to provide
facility ‘-ownership information for consumers. Consumers need spe-
cific contact information about individual and corporate owners so
that they can approach them to report serious care problems in fa-
cilities. This Wlﬂ) help with public accountability in a system in
which providers voluntarily sign a contract with the Government
that they will meet national minimum standards.

HCFA and Congress must find new ways to support and
strengthen the involvement of family members and citizen advo-
cates. This forum is such a step.

Finally, NCCNHR urges Congress and HCFA to recognize that
time and time again when family members, residents, ombudsmen,
advocates, workers, and others are asked what is the most serious
issue to tackle in nursing homes, staffing is the answer.

We thank you for being able to submit these comments today.

[The prepared statement of Elma L. Holder follows:]

62-416 00-3 |
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CONSUMERS ASSESS THE 1998-99 NURSING HOME INITIATIVE
SENATE SPECIAL COMMITTEE ON AGING
. September 23, 1999

The National Citizens' Coalition for Nursing Home Reform,
presented by Elma L. Holder, Founder.

The National Citizens' Coalition for Nursing Home Reform is grateful for the
continuing efforts of this Committee to advance quality of care for residents in nursing
homes. Although we are here today to talk about the progress of reforms, it is critical
that we acknowledge those thousands of residents and their families who are suffering
today from neglect and care that fails to meet national minimum standards. Most progress
in regulatory reform, however important, does not answer the problems of today’s
residents. The consumer sense of urgency for change is well-founded and grounded in the
reality that regulatory change is always painfully slow.

It has been NCCNHR’s privilege to present testimony, information and ideas to
many outstanding senators who have actively supported nursing home reform since
1978. We applaud Senator Grassley’s determination to hold the Health Care Financing
Administration and the nursing home industry accountable to the public.

Because we have monitored regulatory activities of the Health Care Financing
Administration for almost 25 years, we’ve seen a lot of initiatives come and go.
Regardless of serious questions still remaining about how successful the present Initiative
will be, we can say positively that we’ve never seen any initiative tackled by federal
regulatory staff with such enthusiasm, even in the face of a small staff, determined by
budget considerations. Although we have and will continue to be critical of some of
HCFA’s misguided activities, we have the utmost respect for the efforts of Nancy Ann
DeParle, HCFA Administrator, and many of her staff members. DeParle, unlike most

‘previous Administrators, has been exemplary in her outreach and willingness to listen
directly to consumer views.

NCCNHR and other consumer groups are usually critical of government agencies
because they move far too slowly. However, we have recognized since last summer that
some of the serious problems and questions raised about and by the Initiatives surfaced
because HCFA moved forward, sometimes beyond their control, too quickly. Soon after
the July 1998 hearing and the President’s Initiative was announced, important time
should have been set aside for direct discussion and planning by all interested parties
about what activities should be conducted that would make the fastest and most solid
difference for residents. The nursing home system is entrenched; systemic problems do
not change overnight.

NCCNHR's evatuation of the state of nursing home conditions and the 1998-99
Nursing Home Initiatives comes from several sources. Most importantly, we listen
carefully to hundreds of family members, residents, consumer advocates and nursing
home staff who have direct experience with both receiving and giving nursing home care.



We talk to state regulatory agencies and incorporate their reaction and ideas. And, we are
in regular contact with staff at the Health Care Financing Administration charged with
the responsibility of implementing and overseeing the Initiatives.

Although NCCNHR has strong questions about the future outcome of the
Initiatives, it is essential for everyone to acknowledge that it’s too soon to tell for sure
what lasting and widespread effect they will have on the actual care and services received
by residents. For this reason, the Health Care Financing Administration simply must
continue to apply extensive staff resources towards the Initiatives. HCFA also needs
much stronger coordination of the Initiatives and any future endeavors.

To achieve this oversight and coordination, NCCNHR recommends that a
highly-qualified person, experienced with nursing home issues, be appointed to serve as a
special adjunct to DeParle, working exclusively to oversee the Initiatives.

Furthermore, NCCNHR contends that stronger, week-to-week oversight of HCFA
activities is in order to see that this Initiative doesn’t slip and that implementation
actually results in changes in nursing home conditions. NCCNHR recommends the
appointment of a special task force at the Secretary’s level, composed primarily of a
qualified, experienced research team, as well as representatives from the Office of the
Inspector General (OIG), the General Accounting Office, (GAO), and the Justice
Department.

NCCNHR urges Congress to increase U.S. Dept. of Health and Human
Services/HCFA funding to support these oversight activities as well as current and
additional activities to strengthen enforcement.

veral er Enforcement js Still Critically Needed

A recent General Accounting Office report gives, yet again, a bleak picture of
nursing home life. The GAO reports that one-fourth of the nation’s nursing facilities
(approximately 17,000) continue to have deficiencies causing actual harm to residents or
placing them at risk of death or serious injury. This affects approximately 400,000
nursing home residents. If 40 percent of facilities continue to repeat their deficiencies,
this affects as many as 160,000 residents. These numbers are staggering, and would be
so even if there were far fewer residents affected. Based on direct day-to-day
confrontation of serious problems, consumers and ombudsmen would argue that these
numbers represent only the tip of the iceberg, because survey and enforcement programs
are so weak. (Additional Steps Needed to Strengthen Enforcemeni of Federal Quality
Standards, General Accounting Office, March, 1999)

The Nursing Home Initiatives must continue, but must be bolstered by even
stronger enforcement measures. Only then will we see the likelihood that protections and
quality care directives in the national law will actually be achieved.
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One of the most important pieces of the Initiative is still a mystery to consumers -
the Federal Monitoring System (FMS). HCFA has reportedly completed 41.12 percent of
805 projected oversight surveys. We understand that there are 9 workgroups completing
their tasks; however, consumers are eager to learn more detail about what HCFA is
finding in the states. Consumer groups and ombudsman programs frequently report on
the weakness of their state enforcement program. Even when serious deficiencies are
found, enforcement action is missing.

The Regional Offices of HCFA offer another source of complaint from state
agencies, surveyors, ombudsmen, and others. Although there are some good reports of
strong oversight and enforcement positions by regional offices (such as Region II based
in New York), many participants in and observers of the enforcement system find them
often ineffective and obstructive. They are definitely considered inconsistent, as are the
state agencies. NCCNHR recommends that a full study be conducted so that the
effectiveness of the regional offices can be fully determined and needed changes made.

If the state agency always imposed quick remedies, this would be a strong
deterrent to poor care in facilities. One of the impediments to this is the current Informal
Dispute Resolution (IDR) process which was fought for and won by the industry, despite
NCCNHR and other organized consumer protests. According to HCFA regulations, the
states must offer facilities an opportunity to dispute cited deficiencies upon the providers
receipt of the official survey report, HCFA-2567. If they request it, providers can refute
cited deficiencies after any survey.

We were certain the industry and its attorneys would urge facilities to dispute
deficiencies wholesale, and they have. If a provider is successful during the IDR process
the deficiency citation can be deleted and any enforcement action(s) can be rescinded. Of
course, residents, their families, and advocates are not allowed an opportunity to
participate in, or to challenge this dispute, although the provider can have legal
representation, which many do. Although a state may include ombudsman participation,
it is not required.

Residents remain without supportive representation. The IDR process illustrates
another reform needed in the enforcement system. NCCNHR recommends that
Congress call for a study of the IDR by the General Accounting Office or Inspector
General’s Office to determine what explicit effect it has had on enforcement.

Furthermore, consumers seriously question that nursing homes can continually tie
up enforcement proceedings through their numerous appeals. One of our consumer
groups, Advocates for Nursing Home Reform in Austin, Texas, asked us to relay the
proposal that nursing home provider appeals be limited. The serious shortage of
administrative judges to quickly process appeals also continues and should be resotved.

NCCNHR agrees with Toby Edelman of the National Senior Citizens Law Center
that the new draft of enforcement provisions in the State Operations Manual must be
supported and fully implemented so that the federal enforcement system will undergo




needed improvements. Chapter 7 of the SOM contains instructions for imposing
remedies on noncornpliant nursing homes and includes enforcement consequences on
States with inadequate survey performance. Though we are eager to get the regulations
completed, we must admit that receiving a copy of the SOM from HCFA three days
before the comments were due, last Friday, September 17, was disturbing. This blunder
typifies bureaucratic delay that consumers often must deal with.

The bottom line is this: We now have better regulations on the books for
aggressively pursuing enforcement in substandard facilities. Consumers are realistically
and rightfully asking why enforcement is the exception, rather than the rule?

Staggering Survey Schedules

‘The one change we hear about most is that states are beginning to make some
surprise visits during the night shifts and on weekends. We applaud this important
effort, although it will need .to be monitored carefully by HCFA. For example, I was
recently told by a local ombudsman that in one state the surveyors began the survey at

-4:00 in the afternoon and left the facility shortly after 5:00, counting that as their
“evening tour.” Also, consumers report that some states still view these initiatives as
“advisory” and are not staggering survey schedules.

Still, we are gratified to learn of Nelson Baugh’s good experience with his
facility’s survey in Georgia and reported this morning. We are also pleased to report
another example from one of our Louisiana members who gives high praise for such a
survey in her community. Mrs. Alan (Freddie) Pincus states in the attached copy of a
letter to Nancy Ann DeParle:

. From January 19, 1999, through the 25“‘, a local team of
surveyors plus two HCFA surveyors started an annual
survey that usually occurs in June. They worked some
evenings and through the weekend. ....they missed very
few of the egregious problems...

Ms. Pincus explained that this was a facility where the nurse call system had
worked only intermittently since 1990. Linens had been in short supply since 1992. She
had begun to think the “surveyors were blind.”

NCCNHR and its members agree with the Pincus sentiment: “I sincerely hope
this type of survey is not just a one-shot ray of hope for ibe residents.” Although this
survey change cannot be too popular with many state agency staff, it is essential for them
to conduct such surprise “untimely” surveys so that the industry will have additional
pressure to comply with standards ~ twenty-four hours a day, seven days a week. No
doubt, the most serious problem for residents is the lack of nursing staff available to give
care on.evenings, nights and weekend shifts. Regrettably, frail, disabled and ill residents
do not miraculously.get better when the evening or weekend shifts begin.
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Nursing assistants, particularly from unions such as the Service Employees
International Union, continue to report that nursing homes somehow seem to know
approximately when the survey is to be held. According to nursing assistants and family
members, it is not unusual for a facility to hire extra staff only for a spell of time close to
and during the survey. At a public meeting of union staff attended by NCCNHR in the
fall of 1998, one nursing assistant stated, “the best 3 days of my working year are when
the survey team is there, for I know that then we’ll have the extra staff needed to care for
all our residents.” She was cheered by other assistants in the room.

One of our members recommends that survey teams need to come from another
region where they do not know the management of the nursing home. In many areas, it is
certain that nursing home surveyors and facility administration do become cozy over the
years. Evidence of that fact is that so many surveyors retire or leave their jobs especially
to go to work for the nursing home industry. Conversely surveyors may come from the
industry.

C] e Size utrjti el ion and ure Sores

NCCNHR joins others in recommending that states be given sufficient survey
budgets to increase the survey sample size. Survey teams should also consistently use
valuable MDS information about residents to enhance their sampling process.

Sampling in the survey process is inevitable in a system with limited funding.
However, one of the most serious dangers in sampling is that a single resident being
gravely neglected and/or abused could be missed in the survey process. This is counter to
one of the greatest protections promised by the National Nursing Home Reform Law, that
“each resident,” is to receive quality care, quality of life, and maintenance of individual
rights. Dr. Andrew Kramer, University of Colorado, has testified to the importance of a
larger sample twice before this committee. Consumers agree.

It is especially important for surveyors to be well-trained and always highly-
motivated to identify those individual residents who may not be getting service. One of
the best methods for achieving this goal, is that surveyors be particularly attentive to
reports of day-to-day problems shared directly with them by residents, family members,
ombudsman staff and volunteers, and citizen advocates familiar with the facility.

laint Investigati

Although we support HCFA's directive to the states to investigate any complaint
alleging harm within 10 days, we understand that several states are resisting this measure
because of the lack of staff resources to carry it out. In fact, one HCFA regional
employee publicly stated at a Maryland State Nursing Home Task Force meeting, that
HCFA has “backed off” of this initiative and is not requiring states to implement it.

The timely investigation of complaints is essential. We must determine as soon
as possible how much an effective complaint investigation system actually costs, so that
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HCFA’s budgeting for the states will be sufficient and states can be held accountable.
HCFA is supposed to be reviewing current state practices as well as planning to give
funds to a private agency for a major resource project. In fact, work by NCCNHR is
included in one of the proposals before HCFA.

For years there have been widespread reports of the failure of state licensure
agencies to substantiate valid, serious complaints made by residents, family members,
ombudsmen and others. HCFA simply must take advantage of consumer information
about the dismal failure of most complaint investigation programs. For example, family
members from Virginia and Connecticut report serious complaints of abuse and neglect
that have been dismissed in the past year despite these Initiatives.

NCCNHR recommends that each state develop an active advisory group of
residents, family members, consumer advocates and ombudsmen to assist it in improving
its complaint investigation system. HCFA should do the same at the national level as
they develop State Operations Manual (SOM) instructions on how to determine
inadequate survey performance.

Private investigators working for nursing home lawyers are notoriously skillful at
finding serious problems based on family reports of poor care. HCFA and the states
should take greater advantage of such professionals by regularly involving them in
surveyor training.

If more complaints were handled quickly and thoroughly with necessary changes
made to resolve problems - giving consumers effective recourse for their grievances -
family members would have fewer reasons to pursue legal help.

We are heartened that HCFA will be funding the study of the states’ complaint
investigation programs; however, there is an abundance of information available that
should be utilized in immediate HCFA reforms. For example, the use of quality care
indicators in complaint investigation should prove useful to survey agencies as well as
ombudsmen, if the information is made available to them.

ose Civil Mone alties for “Each Instance”

NCCNHR, representing residents and consumers, has recently intervened in
litigation filed in federal court by the American Health Care Association against the U.S.
Dept. of Health and Human Services. AHCA challenges the per instance civil money
penalty rule arguing that HCFA did not have statutory authority to promulgate a rule.
Further, the industry challenges HCFA’s authority to establish this additional remedy
under any and all circumstances.

Surveyors report they are using this proposal, but only for serious violations, as
they were taught in training. NCCNHR recommends use of per instance CMPs for less
serious violations as a deterrent effect to continuing poor care. Advocates everywhere
ask, “How can enforcement happen if CMPs are not actually applied and collected?”




Performin, ing Home: i ome Chain:

We understand that the part of the State Operations Manual dealing with poor
performing chains is still under development and not included in the latest September
1999 draft. Consumers and ombudsmen are adamant that something must be done to
consistently identify serious problems and take action against corporate chains. A serious
problem facing families and advocates is that they have to contend with corporate
decision-makers sometimes many states removed from their communities.

NCCNHR supports the ability of HCFA to enhance oversight of poorty
performing facilities at the “G” level. The June 30, 1999, General Accounting Office
report (HCFA Initiatives Improve Care but will Require Commitment) gave ample
evidence that surveyor citations were well-written and accurate, and showed that in 98%
of their sample study, actual harm had occurred to one or more residents. HCFA should
implement the expansion of the definition of poor performing facilities to include “G”
level deficiencies that designate harm to one or more residents.

imin: kground Checl Wol dentification

Consumers have supported the initiative to require criminal background checks
for all nursing home workers.

NCCNHR has endorsed the Kohl-Stark Patient Abuse Prevention Act. As now
revised this proposed legislation would provide some due process for workers and also
protect nursing home staff from bearing the cost of such checks. A National Abuse
Registry, if implemented effectively and consistently, would address the issue of abusive
workers crossing state lines.

One long-term advocate, Marie Wisdom from Advocates for Nursing Home
Reform in Austin, Texas, recommends that every nursing home worker be required to
wear a name tag which includes their picture, name, and thumb prints. She notes that
government agencies, such as the IRS requires workers to wear them. Why not in nursing
homes so residents, families, ombudsmen and others would always know who they are
dealing with, whether the care is good or bad?

NCCNHR, the unions and others have been urging HCFA to require facilities to
post the working staff roster on every shift so that families and residents will know who
is there to care for them. This can also be used to determine the level of staffing on any
given shit. NCCNHR recommends that the Senate Special Committee support this
proposal.

Devi 2 )

According to our discussions with researchers assisting HCFA with this Initiative,
HCFA has not budgeted the necessary dollars to make sure that data systems are
developed in a way that will assure that a quality assurance system will really work.
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The MDS/QI System, a key to quality assurance, will also fail to support quality
assurance unless HCFA creates an accurate, reliable, integrated data system.

HCFA needs to collect and report on information and results of the Informal
Dispute Resolution system in each state; nursing home appeals and their results; and the
number of citations assessed and collected. It is also essential for HCFA to provide
information about the enhanced monitoring of special focus facilities, federal oversight
surveys, and state complaint investigation findings. What did they learn and how can the
information be applied to assure changes in the system?

Expenditures of public funds by industry should be more carefully monitored. A
key is maintaining the integrity of the Medicare/Medicaid cost reports. The advent of the
Prospective Payment System (PPS) threatens the very existence of cost reports for
Medicare because payment is predetermined. However, since there are no prescriptions
for how the money is spent under PPS, NCCNHR recommends the following:

Require mandatory federal uniform cost reports for both
Medicaid and Medicare with core elements and common
definitions. States would be able to add on other elements
as needed. This approach would allow HCFA, providers,
and consumers to understand how money is spent and

to compare the results with quality outcomes through

the Minimum Data Set/Quality Indicator system.

Survey Information Available on the Intemnet

.The provision of survey information through a HCFA webstic is a siariiig poiii,
particularly for uninformed consumers. Still, knowledgeable consumers know that the
survey information is only as good as the survey process and survey reports; therefore,
NCCNHR recommends that this warning be given to consumers in a message up front
in the survey report. Also, information is not put on the site in a timely manner,
especially if the new survey information is replacing a deficiency-free report. In response
to consumer complaint calls, NCCNHR regularly turns to the HCFA website to look at
the survey results, often finding that they are over a year old. States must post survey
information quickly after a survey, for we know that the quality of care can change
quickly and dramatically, especially because of high staff tumover and frequent staffing
changes. Nursing home care can be heavily affected, either to the good or the,bad, by a
change in any key member of the facility administration or a change in the number of
siaif.

1997 data contained in the 1999 American Health Care Association data book,
divulges the following staff turnover rates: Administration, 21%; Director of Nursing,
32.5%; R.N,, 50.6%; LPN, 51.3%; Certified Nursing Assistant, 93.3%; Department
Heads, 32.9%. (Source: Buck Consultants Survey of managerial, Supervisory and Staff
Positions in Nursing Homes, 1997.) An American Health Care Association staff member
stated that they expect the 1998 and 1999 tumover rates to increase.
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Since the 1980’s we have advocated for HCFA to provide facility ownership
information for consumers. Residents, their families, ombudsmen, advocates and others
need to have specific addresses and telephone numbers of owners, individual and
corporate, so that they can approach them to report serious care problems in facilities.

NCCNHR is pleased that HCFA will be conducting a pilot study using a
NCCNHR postcard model to obtain evaluative information from people who visit nursing
homes on a regular basis. Two states will provide residents, family members, staff, and
other visitors the chance to complete a postcard check-off list to return postage-free to a
designated agency. If this mechanism proves useful for consumers, it could provide
valuable information to help identify facilities that may need to be looked at more
closely. If adopted nationally, a system must be in place to support the use of this
information.

e Interventi ai

HCFA deployed considerable resources in this Campaign; however, some of the
staff assigned to this effort were virtually inexperienced in nursing home care issues.
NCCNHR contends that HCFA made its biggest mistake when it failed to call a group of
all concerned parties together to plan a strategy, before initiating its own hurried plans.
Time will tell whether or not the resources put into the new poster campaign will actually
yield results. NCCNHR has advised HCFA since the beginning that the posters could be
most valuable “out in the community.” People can learn about ways to detect and report
neglect and abuse before they use or visit a facility. We are still urging HCFA to use the
posters in other sites such as senior centers, area agencies on aging, libraries, adult day
care, hospice programs and public transport vehicles. It is our opinion that only good
facilities will helpfully display the new posters. They will want to know if neglect or
abuse is occurring. .

It is good that HCFA has made revisions and is re-issuing its video and new
written information to help consumers in their search for long term care. For sure, an
educational campaign is only one small part of a larger picture of needed reforms, but
these efforts are worthwhile.

HCFA is speaking the right words. Consumers can not quarrel with the motto
HCFA has adopted in its new public education materials. “Enforcement assures quality;
Education understands quality; and Empowerment demands quality.” Although many of
HCFA’s Abuse Prevention Campaign materials are under an evaluation period before
completion, they are useful and definitely reflect the public interest.

We know that this is the first time in history HCFA has actually attempted such a
public endeavor. The consumer video, graphically presents a rosie picture not seen in
most typical nursing homes, but it does state very strong language about HCFA’s new
stance to prevent, detect, and take action against abuse, It will be helpful, as accessible,
to new nursing home consumers, and, if nothing else, will provide a tool for consumers to
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help hold HCFA accountable for what it proudly and strongly claims it will not do:
HCFA claims it will no longer tolerate nursing home neglect and abuse.

One thing is certain, the Campaign has caught the attention of the industry. For
the first time, the for-profit industry has initiated a national game plan of its own against
neglect and abuse, mailing all its members a set of materials on abuse prevention training
developed and available years earlier by the Massachusetts industry association.
Regardless of the fact that the American Health Care Association took a route (foolish in
our opinion) of advising its members not to use the HCFA poster, the association has at
least been forced to respond publicly to what our membership believes to be serious,
widespread problems with abuse and neglect affecting thousands of residents. Industry
always appears to act on the assumption that its image precedes good care. Consumers
know that image follows good care.

the Qmbudsman and Advocacy Effo,

NCCNHR recommends that the Committee continue its efforts to reauthorize a
strengthened ombudsman program, another one of the Presidents’ Initiatives.

State and local ombudsmen are now being used by HCFA to provide input to the
public education campaign. HCFA and ombudsmen have held discussions on major
issues at the 1999 National State Long Term Care Ombudsman Training Conference.
The poster project includes ombudsmen in ten states collecting information on how the
posters are being utilized.

While ombudsmen, for the most part, want to carry out these responsibilities, it

- needs to be understood that every special project undertaken by an ombudsman takes
time away from their day-to-day work with residents. It is this regular contact with
residents that is essential to successful ombudsman efforts. The Presidential Initiative is
one of the simpler initiatives to implement because there is a national ombudsman
structure in place.

Three things are needed:

1) ‘Reauthorization of the Older Americans Act including the current ombudsman
language to continue the programs focus on resident and systemic advocacy; 2)
substantial funding so that ombudsman programs in every state can meet the Institute of
Medicine recommended requirements of one professional ombudsman per every 2,000
residents; and 3) a sirong Ombudsinan Resource Ceiter that is able to mcet ombudsman

- training, technical assistance and research needs.

NCCNHR calls on HCFA and Congress to find new ways to support and
. strengthen the involvement of family members and citizen advocates.



Malnutrition and dehydration are two of the many crucial and distressing issues in
nursing home care. NCCNHR recognized this when we began our own campaign against
malnutrition at our 1997 Annual Meeting with the keynote presentation made by Dr.
Jeanie Kayser-Jones, a nurse anthropologist at the University of California, San
Francisco. ’

-

It was during that meeting that NCCNHR successfully encouraged the Senate
Special Committee to organize a pivotal forum on this topic. Dr. Kayser-Jones provided
solid research findings that shows serious neglect of residents at mealtimes. This was
followed by an alarming hearing on the extent of malnutrition and dehydration in
California nursing homes — a discovery first made public by consumner advocate, Ila
Swan, who has assisted this Committee in previous work.

Undemnourishment remains a major, preventable problem; therefore, the work
done by the Nutrition Screening Initiative and the American Dietetic Association is
particularly valuable as a vehicle for public education. NCCNHR would like to see other
professional groups step forward and lead similar efforts on substantial nursing home
care issues. The complex problems in long-term care can best be identified with
leadership and involvement by experts in particular areas, like what happened regarding
nutrition. If caregivers work with HCFA from the beginning of program planning, they
are more likely to be predisposed to implementing solutions. HCFA, instead of
distributing the Nutrition Alerts is trying them out in ten states. The money for this could
be better spent on implementation and support for a product already endorsed by all
stakeholders.

This year, Dr. Kayser-Jones will return to the NCCNHR Annual Meeting to give
the keynote presentation on dehydration. Her message, once again, is that staffing,
especially the lack of it, is the root cause of this problem.

Since the issues of malnutrition and dehydration couple so directly with nursing
home staffing, it is noteworthy that the Senate Committee on Aging is willing to help
move this issue forward by hosting a forum on nursing home staffing during this year’s
NCCNHR annual meeting, November 3, 1999.

NCCNHR is pleased that the Administration heard consumer arguments against
legislation allowing nutrition/hydration assistants. While NCCNHR understands the
desire to take action to prevent malnutrition and dehydration, the lack of staff is a 24 hour
problem, not just a mealtime problem.

Time and time again, when family members, residents, ombudsmen, advocates,
workers and others are asked what is the most serious issue to tackle in nursing homes,
staffing is the answer.
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Dr. SCANLON. Thank you very much.

You can tell that the themes from everyone involve both powerful
messages of what are unacceptable and intolerable situations.
Some glimpse of progress is there but clearly this is a situation
where we cannot rest on the progress that has been made. We need
to think very strongly about how we are going to improve this situ-
ation even further.

I would like to address the first question to the three panelists
who had a relative in the nursing home and who have thus con-
nected in some respects to the system and the survey process. The
issue is how did you find out about this process; how hard was
that; and how different or alike do you feel relative to the other rel-
atives of nursing home residents in terms of the availability of in-
formation; and finally what would you recommend?

This is a big question. What would you recommend that we do
:;io mt})ke this an easier process for relatives of nursing home resi-

ents?

Mr. Suarez. OK. First of all, all I ever did was make a phone
call. I made one phone call to the licensing bureau, and a 4-day in-
vestigation resulted.

Dr. SCANLON. I guess the question is how did you know to call
the licensing bureau?

Mr. Suarez. OK. I knew someone in the Department of Aging.
I said what should I do, and he said call the ombudsperson in
Salisbury, MD, and I called the ombudsperson, and she said call
the Licensing Department. So we are talking about a matter of one
day, which brings me to the other question: How would I know if
I did not know somebody at the Department of Aging? It would
seem to me that maybe—{ am reaching here maybe—that the State
Department of Aging have all new residents who go into a nursing
home, and that list must be supplied by the nursing home, and a
packe;ll comes to them saying when you have a problem, here is who
you call.

It is like your magnet on your refrigerator. it is the quick and
dirty list, and that is what you don’t usually know, even though
when my father went to a nursing home, they said there is some-
body at the nursing home you could talk to. I had basically ex-
hausted conversations with those people and had become somewhat
of a nuisance.

So I guess really knowing who to call is important, and maybe
my case is unusual because there was, within 1 month, a 3- or 4-
day investigation.

Dr. SCANLON. Ms. Clayton.

Ms. CLAYTON. Well, my situation is a little bit similar, although
it has been ongoing for quite a few years. I have contacted the
State, and the State has come in and, you know, investigated com-
plaints. I have reported problems, and they have been included in
the complaint investigations on the next survey.

As far as family members knowing how to go about this, I do
think the family members have a right to know, and I don’t think
they are informed very well. There is always the sign somewhere
in most nursing homes of calling the 1-800 number for a hot line
for abuse and neglect in the State, and that is about it. And I think
there does need to be something, and I think his suggestion of ac-
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tually sending out to family members for new residents might be
a very good idea. I also think possibly even public service an-
nouncements, something like that, maybe newspaper, you know,
advertisements, anything, because we need that protection for the
residents, and the family members visiting are their eyes and ears.

Ms. LENHART. I don’t fit in that category, but I would like to re-
spond. When consumers call me, they usually already know about
the hot lines to the ombudsmen and to the abuse hot line, and usu-
ally they have already called those places and have unsatisfactory
responses, that is to say they don’t ever hear anything, and in some
cases they have no idea if an investigation ever occurs, because
they are unable to visit the nursing home at the time when it may
be occurring.

Most recently, though, I am getting calls from consumers who
are keeping a close watch on the nursing home; sometimes because
they are staff and are concerned about the number of nursing
hours that are provided per resident, and what they are telling me
now is that they do see the investigation happen. One or two sur-
veyors are there.for most of the day but they only talk to the ad-
ministrator, the. DON, and maybe one resident. Thus the investiga-
tion may occur, but it is not thorough. Then afterwards complain-

- ants don’t hear about the results except for a form letter that may
have one out of three boxes checked: substantiated.unknown or un-
clear results or not substantiated.

So they don’t get information to.allow them to follow up. What
I have been encouraging them to do now is to call and complain
again that there hasn’t been a thorough enough investigation.

Dr. ScaNLoN. OK. -Mr. Korber,. can you talk about your difficul-
ties in finding out who to talk to?

Mr. KorBER. OK. Yes, as Ms. Clayton had mentioned, at the
Beverly Enterprise Nursing Home, there is an 800 number that
has been posted for how to get a hold of somebody from the State
of Pennsylvania; however, that is about the extent of what is there,
and in the past, certainly as I had talked to different family mem-
bers who had reached out that way, the State of Pennsylvania,
tuhxitil fairly recently, had not been very responsive to those sorts of

ngs.

- People had been dissatisfied with the results, and one of the rea-
sons I hadn’t reached out to the State earlier is when my mother
was first admitted to the nursing home, the administration there
-had said, “Hey, if there. are problems, we would like you to work
with us directly. Don’t bring in outside third parties. Work with us.
We will try to resolve your issues.” And I believed in that and
worked with that for basically the last 8 years, and I am at where
I am at today, and when I reached out, I am glad to see that the
State of Pennsylvania has changed its approach to some of the
tl;ings here in terms of surveys and how -they respond to com-
plaints.

Dr. SCANLON. Now, a source of information is the HCFA website

" that ‘lists the results of surveys. Were you able to use that, infor-
mation. and even further, what do you think would be useful in
terms of changing the information that is on the website to make
it more useful? I guess, again, think about how you relate your ex-
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periences to that of the typical family member of a nursing home
in terms of awareness of the site HCFA.

Ms. CLAYTON. The HCFA website, as far as—I want to say this
about all of the websites right now that have to do—from an advo-
cates point of view that have to do with giving you information.
The information is generally old, behind, not detailed enough, and
when you stop and think that it is based on the latest survey re-
port, the problem is that so many of the things that go wrong in
the surveys are dropped, edited, so that the final survey that gets
there, you kind of wonder, well, gee, how many pages and what
was wrong in the first one and how many things happened to them
and how many things were dropped off.

You don’'t know how often, how many. It doesn’t tell you about
the complaints. It doesn’t tell you how many complaints in be-
tween. You know, define and revisit, it gets very complicated, and
the average person out there is under stress from their doctor, told
you have got to place this person in no time at all.

Now, a lot of us have computers, but there is a generation out
there that really doesn’t. How are they going to get this informa-
tion and decipher it and since it is incomplete and it is old. So I
think it is great to have it out there, but it needs to be out there
sooner, faster, better, and the world needs to be aware that it is
available.

I still think the print and the TV media, so on and so forth,
should be used to let people know.

Mr. SUAREZ. I wasn’t aware of the website, but, obviously, my fa-
ther had been tested at Johns Hopkins and been in a program be-
fore he went to a nursing home, and they said you are going to
have to be very, very, very aggressive in the nursing home to not
know about the website.

But my experiences are very similar to other residents in the
nursing home, and just to relate one quick story, my father’s room-
mate was a doctor who was at that facility, and his wife was very
aggressive and still experienced the same discomforts and problems
that my father did. So if the wife of a former doctor at the facility
was not listened to, it really—it indicates the depth of disregard of
patient complaints, and you have to go to a higher level.

Dr. ScaNLoON. I have a question for our two ombudsmen. It is
about your experience in working with resident counsels and other
volunteer advocates and whether they are able to solve problems
at the facility, or does it require someone with authority and the
potential to impose sanctions to correct problems within facilities.

Ms. MEYERS. I will go first. To answer the last part of your ques-
tion, truly, resolution depends entirely on the administrator, ad-
ministrative staff, on whether or not they want resolution, whether
or not they are willing to work with you. We provide our volunteers
with very specific tips and guidance about how to approach staff,
when to approach them, how to craft your complaint, being very
specific about your complaint, as descriptive as possible.

So it is a member oF our resident advocate group. We are very
specific on training them about how to approach the staff, but ulti-
mately whether it is families or whether it is the volunteers, it de-
pends on whether or not that administrator wants to work with
you, and if they don’t, if that is their choice, and you have done
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everything you can as far as trying to build that relationship and
make it work, if they don’t choose to be part of that process, then
you do need to go to the regulatory process; and we don’t very often
find resolution there either, but at least it is another avenue for us
to use.

Mr. MILLER. I would just simply reiterate that. A lot goes back
to how supportive the facility administration is with their resident
council. Unfortunately, I think it is a mixed bag out there at this
point.

Dr. SCANLON. Another question that follows up on this point is
whether the ombudsmen could benefit from having additional au-
thorities or powers that would facilitate their effectiveness. Any-
body else that wants to comment on this, please do as well.

W;)uld you like to take a stab at that? Did you plant this ques-
tion?

Ms. MEYERS. Funny you should mention that. What types of ad-
ditional controls?

Dr. ScaNLON. Powers or authorities that they might have to
carry out their functions. I mean essentially to give them leverage
in the negotiation process.

Ms. MEYERS. Well, in Iowa, we certainly have pretty good luck
as far as access to records and that kind of thing. Obviously, we
would love to have more access to the investigations that are done
by the regulatory agency. We. don’t have access to see how they
made their determinations, how they determined compliance or
noncompliance. So it leaves us kind of empty-handed because part
of our function is oversight or working with the regulatory agency,
but we don’t have any access to the information on how they con-
duct their business. So it is difficult for us from that standpeint to
be able to do much to intervene on that process.

As far as control, I mean, obviously we would love to have that
great, big, huge hammer that would force compliance, but I am not
- sure—you know I am just not sure other than to be able to man-
date that thou shalt do this. I don’t know that there is a hammer
big enough for that.

Mr. MILLER. I am not sure that it is a question of additional au-
thority. Part of it goes to what Debi had mentioned, the ability to
coordinate and get information from the survey agency and other
agencies that oversee nursing home care.

That is kind of one issue, but the other is how independent the
State ombudsman office gets to be and whether or not they can ac-
tually address some of the larger systems issues. When you are in
the system, it can oftentimes be difficult to criticize that system
from within, and so a lot of it has to do with where the State om-
budsman office is, I think, located and how much independence
they are given by their State unit on aging.

Ms. HOLDER. Dr. Scanlon.

Dr. SCANLON. Sure.

Ms. HOLDER. In the Institute of Medicine study that was done on
the ombudsman program, one of the major recommendations was
that there be a paid ombudsman for at least every 2,000 residents
in a facility, and I believe that should be supported by Congress
with funding. Although we say we have a nationwide ombudsman
program, we know that it varies in strength across the country,
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and we know that they can’t do all their work without people work-
ing to help train and monitor the volunteers. So certainly addi-
tional funding is very warranted.

Ms. CLAYTON. I am from Missouri, and I have actually taken the
ombudsman program training course. I am not an ombudsman, but
I took it. I was interested in taking it because I had heard that om-
budsmen were not allowed in Missouri to hot line instances, things
they saw in nursing homes. I took the course. I found out that is
true. As a matter of fact, I have the manual at home that says that
in it in about three different places. You are not to hot line. You
are not to call the State directly. You are, instead, to wait until you
get back and talk to your regional ombudsman person.

I am talking about the volunteers that work in nursing homes.
I think that they need to have that power when they see some-
thing. I don’t think it needs to be secondhand. I think we need to
get it to the State as quickly as possible. As I say, when you are
a resident, and you are sitting there wet, somebody needs to know
about it, and to negotiate and talk about it for a couple of days and
decide what to do, you are sitting there in pain, and it isn’t very
comfortable.

So I think they need to be—to have that opportunity, and as far
as aiways discussing and geing aver every single thing with their
regional coordinator and waiting and processing all that through,
I think that is a little bit of time that sometimes hurts the resi-
dents. So I would like to see that changed.

Dr. ScANLON. Ms. Holder raised the issue of resources, and it
comes up in a variety of contexts. We have a question about the
idea of targeting resources. Surveyors have suggested, that given
the constraints on them, could we target the surveys on core facili-
ties and put fewer resources into the best facilities. Would this im-
prove things overall?

Ms. HOLDER. Well, nursing homes are paid to do what they do.
I mean they get into the business and know what they are doing
when they get into it. So I think there should be a close look at
how nursing homes manage their money, how they spend them. As
you know, historically we have talked about the high cost of poor
care, and we know that because nursing homes understaff and do
not provide the services that are needed, particularly under Medic-
aid, that that means that people deteriorate and often even die un-
necessarily and prematurely because there is not good care.

The person who is not cared for who becomes dehydrated, has
pneumonia and these other conditions ends up in a hospital. Then
it costs the taxpayer more and more dollars because of that money.
Then the person goes back from the hospital, into the nursing
home, once again gets poor care. So the yo-yo back and forth from
the hospital.

There is a tremendous amount of money in the system that is
being spent very poorly and actually criminally in my mind that
needs to be looked at to find more resources.

Dr. SCANLON. I think that also, I mean, deals with ancther ques-
tion which is the question whether Medicaid—we feel Medicaid
needs to pay more for nursing home care in order to assure quality,
and I guess all of your experiences in that regard are relevant.



78

Ms. CLAYTON. I don't know. The money they are spending now
on it doesn’t seem to indicate, according to all the noncompliance
nursing homes around the country and the lawsuits and the hor-
rendous stories in the newspapers and so on, that they are getting
it now. Why can’t—I mean any increased dollars should be tied ab-
solutely directly, verifiably to direct care staff increase and to the
quality of care issues that should be monitorable by the MDS com-
puter information that is submitted by the nursing home, and I
think that needs to be reviewed and reviewed on a no longer than
a 6-month basis.

I mean, if you aren’t doing well in your last State survey, and
if your number of decubitus ulcers are increasing, and your resi-
dents’ abilities are decreasing, and you have urinary tract infec-
tions, and so on and so forth, I don’t think you should get more
money. As a matter of fact, I think they should be penalized the
opposite direction so that the additional funds are available for the

- few nursing homes that might be willing to actually improve their
care.

Dr. ScaNLON. Well, has anybody from the financial side seen sit-
uations where you feel that there just are not enough resources to
support adequate care?

Ms. HOLDER. Dr. Scanlon, I just would say that although we talk
a lot about poor nursing homes, and they are widespread across the
country, we know there are good nursing homes which do operate
under the Medicaid dollar and do provide good services. I think
consumers are very reluctant to ask for more money for an indus-
try which is responding to patient needs so poorly.

Dr. ScaNLON. OK.

Ms. MEYERS. I think in Iowa we have one of the lowest Medicaid
reimbursement rates in the State. So that is used by the industry
as an indicator that the Medicaid rate must be raised, but we also
have some of the lowest costs in the country, and we also have
some of the lowest acuity rates in the country. So the message that
we are carrying into session this time around and that we are .real-
ly preaching big is that no matter what your funding mechanism
or your reimbursement strategy, if there isn’t a component in it
that is strictly based on quality and on performance, then you are
just continuing to throw your money into the same pool.

We have had over a 40 percent increase in our Medicaid rate
over the past 5 years in Iowa, and I can’t say that there is going
to be anybody in that State that is going to step forward and say
that the quality of care and the quality of life in our facilities has
improved that kind of a corresponding amount. We have a mecha-
nism in our Medicaid reimbursement structure right now that
could be budget neutral that could provide an incentive to those fa-
cilities that are good performances and a disincentive to those who
are poor performers.

So, again, our message is whatever reimbursement strategy you
want to entail, and we strongly support any kind of additional
funding for our elderly in the State, be it community based or a fa-
cility, whatever mechanism you put in place, there has got to be
some kind of a performance measure in place so that we can reim-
burse at least part on performance.
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Mr. MILLER. There seems to be, a theory in the provider industry
that the higher the reimbursement, the higher the quality of care.
I think from some of the stories we have heard here today and the
analysis that we have done in Virginia you just can’t é‘;‘aw that
conclusion.

You can get f'ust as poor quality care in a facility where you are
paying privately at four or five thousand dollars a month as you
can in a facility that has all Medicaid reimbursed care. To some ex-
tent resources impact quality but not to point that I think the in-
dustry in this country would like us to believe. It just doesn’t work
that way.

Ms. MEYERS. What we have said is that the industry will always
complain about the four Rs—I mean about the three Rs: reimburse-
ment, regulation, and reporters. And I think they will always com-
plain about those issues.

Dr. SCANLON. OK. One of the parts of the initiative has been de-
scribed today. We have potentially raised the bar for both nursing
homes and for State survey agencies. Toby, I think you probably
have got the most familiarity with the relationship between the
Federal Government and the States and the contract that they
have for doing the surveys.

Federal surveys are used to assess the State surveyor’s perform-
ance. The guestion is what ig your view in terms of the effective-
ness of those look behind surveys either currently or in the future
in terms of being able to measure surveyor performance so that we
can hold state agencies accountable.

Ms. EDELMAN. That is a hard question to answer. I think we
have heard from advocates in New York that when the regional of-
fice took a strong stand about noncompliance in facilities and start-
ed imposing remedies directly, it has made a difference in New
York. I’io'he gtate is turning around to some extent, but I think the
big issue is not just writing down deficiencies—because we seem to
be very fixated on that ag if having deficiency is the end of the line,
and it is only a point that if something happens as a result—and
I think what the GAO report talked about in July 1998, having 99
percent of facilities with deficiencies given a chance to correct,
means that the system doesn’t work.

The Federal and State relationship I think is something that
HCFA is trying to work on because there is not very much connec-
tion. The central office doesn’t even have any control over what the
regional office is doing. They seem to be scattered in how they over-
see State performance. Some seem very knowledgeable. Some seem
to do nothing at all. I mean, one regional office told me at one point
that when they looked at how their predecessors handled their
look-behind authority, they saw that the Federal surveyors went
just to their immediate geographic area, not to the entire State,
which is, you know, preposterous as a way of doing any kind of
oversight.

So I think that is an area that really needs a lot of attention and
hasn’t had very much attention at all.

- Dr. SCANLON. Anybody else?

Another thing that has come up a number of times in your state-
ments was the issue of staffing and the idea that we need some
minimum staffing levels, and while it is an intuitively appealing
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idea, there are questions of how we go about doing—developing
these standards well and then ensuring that they are complied
with, and in part because we have a significant diversity of nursing
.homes, that they are all not.dealing with the residents having the
same kinds of needs, and so that.is an aspect of this. So.that is
open to anyone that would like to comment.

Ms. HOLDER. I think that is a cop out. Certainly every nursing
home has people of varying different degrees of needs, but the fact
is there.are a lot of people who live in those facilities who have tre-
mendous needs, and we have heard stories this morning where peo-
ple don’t get even basic needs met. There is no question in the con-
sumer’s mind that there has to be more staff, and we know that
just bodies aren’t everything.

I mean, we are not dumb. We know that workers need good
training. It takes good supervision. It takes good motivation, every-
thing it takes in any human endeavor. But the bodies have to be
there first. I think that certainly NCCNHR’s proposed staffing

. -standard is a place to start, and in fact work has started. There
are about 30 &ates that are looking at minimum staffing stand-
ards, at least looking at the issue and talking about it obviously for
the first time.

We see very small progress. It is a small step, but it is more than
we have seen in the past. So I think that people in Congress have
to listen, and HCFA has to listen. We are waiting for the Abt

-study, as you know, the Abt study on staffing standards. Everybody

is using that study as.an excuse not to do anything. The Abt study
has to be completed. Hopefully it will come out soon. It should have
been last spring, but now maybe it will be this spring.
- The fact that this Senate committee is having a forum on staffing
at our annual meeting this year is significant. So people are start-
ing to listen, but they have to listen carefully to what consumers
are saying, not what the industry is saying, about staffing.

Dr. ScANLON. Could you briefly.describe your proposal?

.Ms. HOLDER. .Sarah Burger, who is here, could describe that for
you in terms of the numbers. I am poor on numbers on the spot.
We do have a minimum staffing standard.

Sarah, .can you? Talk about putting on the spot.

Dr._SCANLON. Just in general terms. Would you mind coming to
a microphone?

Ms. Burger. The basic building block is for direct care staff, that
is those who are-doing the work with each resident, and that would
be CNAs, for.the most part, although it could also be RNs and
LPNs if they happen to be doing that kind of work, which is rare.
‘That is a ratio of 1 to 5 during the day, 1 to 10 in the evening,
1 to 15 at night. And I have to tell you we have lots of criticism,
particularly about the 1 to 10 in the evening, because that, too, is
a very busy, busy time, and it has often been suggested that that
ought to be nearer to daytime.

. One other issue, as long as we have mentioned it today, is the
issue of who is there to feed residents, Dr. Jeanie Kaysen-Jones’
work at the University of California who presented at a forum be-
fore Senator Grassley. She has recommended that there be—for
those who need complete assistance to eat, a ratio of 1 to 2 or 3.
So that is an additional piece which has to be in place.
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Ms. CLAYTON. I would like to say that not only do I totally sup-
port NCCNHR’s staffing, I would love to see it in all nursing homes
in the country, but I also think that needs to be considered as a
minimum. And many homes do have residents with more acute
needs, and the States still need to be able to—if they can document
the things involved in quality of care, they still need to be able to
cite for under staffing even if a nursing home has the minimum
number.

In other words, that is just a minimum. If you have got sicker
people and your facility needs more people, you should not be able
to get by with just having that minimum number and, again, add-
ing on for people who need assistance in feeding because feeding
is so critical. That is what bedsores, all your pro%lems come from,
part of it, skin breakdown, nutrition, and it is so critical, as well
as choking and so on, that staff needs to be added in this too.

Mr. SUAREZ. Here is the other thing I noticed, because I deal
with staffing in the real world in education. There is extremely
high turnover in the staff. The turnover—because I felt like I could
train the staff myself because I was there so much, if they would
just stay, but the turnover was incredible. When I led the
ombudsperson, she said she had had several complaints about the
turnover, and now whether the turnover is a supervisory problem
or a salary problem, whatever, but in the Alzheimer’s unit, I dealt
with extremely high turnover, and these are the people who actu-
ally need the most specific care because they are so idiosyncratic
in their issues.

So I don’t know where that comes in in terms of is there a trigger
that would show up in reports, whether there it was turnover
;slsue, and, you know, you are going to have the other issues there

80.

Ms. CLAYTON. I think better pay and more training for the aides
might help that. A few more benefits will cut down on turnover and
therefore help the residents,

Ms. HOLDER. Also, in my written testimony, I have figures about
the turnover rates in nursing home staff all the way from the ad-
ministrator to the DON to other people. It is alarmingly high for
every sector of the nursing home. So even if you had a stable staff
of nursing assistants, you would still have a lot of problem with
staffing if there is other key staff turn over, all the time.

Ms. MEYERS. We did the—there is an agency or organization in
the State that is comprised of certified nurse aides. It is their rep-
resentative organization, and they did a survey this year and
talked about turnover and asked them why and that sort of thing,
and of course money is an issue, but the real issue that kept going
through all the results and through everything else is the support,
the attitude of the administrator, the DON, their supervisor. It is
how they treat their staff, and that is not something that you need
money to do. It is giving them—doing support groups, working out
flexible scheduling to accommodate day care, stuff that the facility
itself could do to manage that turnover.

I know that we talk about the need for additional staff as a mon-
etary issue, but, again, I look back to the facilities and say the
CNAs themselves are saying we need support. We need encourage-
ment, just a pat on the back, the simple kinds of things that we
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all—you know, that we all look for in our job, and I can tell you
1.was a CNA years ago. I don’t remember the day I got a rate in-
crease, but I do remember the day the administrator knew my
name and told me that a family had said something positive about
me, and that is the kind of stuff that they are looking for, just like
all the rest of us, and if you have a facility where the administra-
tive staff doesn’t do that kind of thing, you are going to have turn-
over of your CNAs, and you are also going to have poor quality of

care, I am sure. :

Ms. EDELMAN. I think there are things that—I am sorry.

Mr. KorBER. Go ahead.

Ms. EDELMAN. I think there are things that HCFA could do
about this right now. The new protocol that went into effect Jul
1st, the new survey protocol, has a special section on nurse sta.ﬂl:
ing, but that is only used if somebody decides there is a problem
with nurse staffing.

I think they should use that in every single survey. Evaluate the
staffing because it is such an issue that everybody recognizes
should be a definite part of every single survey, and HCFA should
-give guidance to State survey agencies to use directed plan of cor-
rection, one of the authorized remedies to say if the survey team
finds there is not adequate staffing, give -a plan of correction that
requires the facility to hire staff.

I mean, I think the tools are there if there was some will and
direction to use them. Not that it shouldn’t be better, and we
shouldn’t have minimums, but we have things that we could do
even now. We don’t have to keep waiting for this report that is
going to come out sometime.

Dr. ScaNLON. This is a question that deals with a specific in-
stance, but it also raises the larger issues in terms of the coordina-
tion between ombudsmen and advocates and survey agencies. The
question is: A few months ago, a resident of a nursing home in Vir-
ginia sent a written complaint to the State licensing -agency com-
- plaining that there was no one available to remove her from the
toilet for over 2 hours. The home’s recent survey did not even inter-
view the complainant nor has the complaint been. responded to in
any way. The State agency did not even pull the staff records for
the day in question to investigate. :

Even though this complaint went to the State agency, the issue
here is that ombudsmen and advocates have information about the
case that surveyors could use before the survey begins.

Anybody?

Mr. MILLER. I guess since it was in Virginia, I will try to respond
to that, although I certainly can’t respond for the survey agency.
I think it is a case in point of the one-way flow of information
which sometimes happens. You don't hear anything back.

Oftentimes local ombudsmen have complained to me that they
have gone into a nursing home, verified a complaint issue, tried to
effect a resolution, and have sent this information on to the Health
Department for their follow up. Unfortunately it might be many
months later before they ever show up. By then the people that
were providing the care are gone, and it is difficult to put the
record back together to find out what happened. So the follow up
is not as effective.
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In talking with the survey agency director, it is simply a matter
of resources. They may think that if an ombudsman has been in
a facility, and attempted to address the complaint there is less of
a need for them to do an immediate follow up, which is not always
the case because there may need to be a larger corrective action.
We may have fixed it for one resident, but that same problem may
also be impacting, dozens of other residents, and that is where we
need the State survey agency to investigate and take action.

Without being overly critical of our survey agency, there is to
some extent a one-way flow of information at this point in terms
of information going to them but information not coming back.

Ms. CLAYTON. That is why I had said about the more in-depth,
was because currently both in the complaint information manual
and the survey manual they are supposed to, the surveyors, review
the history of the facility and information about the residents and
the MDSs and so on before they pick their statistical grouping,
their sampling of residents plus a couple of extras in case a few
people have died. They then show up.

That sampling is not enough. There needs to be more. They need
to spend longer. They need to put more time and effort into going
through the books and the records and so on and so forth. The sur-
vey just has to be more in-depth, and the complaint investigations
have to be more prompt and far more in-depth and a greater num-
fl‘)e:th of staff and so and always photographing and so on and so
orth.

Mr. MILLER. If I could just add a couple of points to that, in Vir-
ginia we find out about the survey process in the afternoon of the
first day the surveyors are there. So it is often difficult for local
ombudsmen to then participate in the survey process or to get to
the facility and talk with the residents they have talked with or
contact families to say the survey agency is onsite, you know, this
is your opportunity to go and speak with them.

And so it has to do with advance notice, and I have an exampie
just this week where a resident called me on Tuesday morning and
had a complaint, and then, finally, on Tuesday afternoon, I real-
ized, well, the survey agency was literally at the facility right at
that point. Had I had some advance notice that they were going
there, I could have told this particular family member that that op-
portunity was going to be available, and unfortunately this family
member lived quite a distance from the nursing facility where her
mother was.

Dr. SCANLON. There has been discussion or reports lately in the
media about an issue of putting in hidden cameras to monitor the
care that residents receive, and it has been discussed in terms of
both the benefits that may ensue as well as some of the issues with
respect to privacy and residents’ rights that are also involved.

I would ask any of the panelists if they would like to comment
on these ideas which have led, in a number of States, to legislative
proposals. We have instances where the cameras are being used.

Ms. CLAYTON. I think the opposition, the strongest that I heard
was, what, September 12, just a couple of days ago. It was the
American Health Care Association’s concern over the residents’ pri-
vacy and so on.
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I, too, am dealing with the Beverly facility. I am not saying—I
have dealt with quite a few, but it seems to me like nursing homes
are suddenly very concerned about something that I walk up and
down halls all the time and see, curtains open and naked people
and so on and so forth in there all the time. So somehow that
doesn’t—these films would be taken by the legal representative by
the family of the resident. They would be limited to that resident’s
rooml, to that one resident, and they would only be viewed by those

eople.
P Ipcan’t imagine the situation wouldn’t be bad before a family
would be willing to do this and would investigate. It is a rather ex-

ensive proposition, so I don’t think very many people are going to
ge doing it. If you are not doing something wrong, I don’t think you
mind too much having pictures taken.

‘Mr. KORBER. Let me echo that because I can tell you in the 10
years my mother has been in a nursing home, I have probably seen
several hundred people that have been through that facility, and
there are people that sit in the hallways naked. There are people
that you can walk down the hallway and see just about anything
you would want to see. So the issue of privacy 1s a cop out, I think
that is the term | have heard.

Ms. HOLDER. Certainly, every family member who wants to have
a camera should be able to have them. I mean that should be an
individual right that should be worked out with the facility.

I have an impression of what you would see. If the cameras are
on 24 hours a day, probably the best of what people could see and
truly monitor would be that there would not be much care going
on at all in a lot of those rooms. That would be probably just as
important to see the neglect as well as any abuse.

Ms. EDELMAN. I think the problem with it—I mean I agree with
Elma that if people want to go it, and it is also the resident’s con-
cern, it is OK, but, I mean, to what end? People can’t watch a cam-

.era 24 hours a day, and if things are done—I mean I think it is
putting the burden on families to say you are responsible for mon-
itoring care because none of our public systems work.

So 1t is a useful thing. It might help. It might get some informa-

. tion, but we can’t have all of our hope as having this as the answer
for people, because I think it just puts the responsibility on them
instead of.saying the {Jublic agencies or the facility have respon-
sibility. So I am troubled by this, and I don’t think it necessarily
is going to do what people think.

This hatfpened a couple of years ago in Texas where the family
videotaped what was 'I%oing on in the room and you could watch it.
It was on television. The aide threw the resident, spoke very sharp-
ly to her. This was shown to the State agency, and the State agen-
cy said, well, we don’t think it was the facility’s fault. It was the
individual aide. So nothing happened. Even having it documented
didn’t lead to any kind of public response.

So this is not the panacea if people are hoping it is a panacea.

Dr. ScANLON. The general tenor of everything that we have dis-
cussed is, of course, that we need to do more. Yet there have been
reports and stories that in some respects the system is somewhat
too vigilant in that it actually facilitates small violations. Some of
these reports relate to these facilities being on a termination track,
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so that they may ultimately be barred from Medicare and Medicaid
because they have a D-level deficiency.

The question would be—Toby, again since you know this process,
I will ask you to start. Could you comment on that, as well as per-
haps for the audience’s sake describe what a D-level deficiency is?

Ms. EDELMAN. D is supposed to be isolated, no harm.

I don’t think we can say the system is too vigilant. I mean, I
can't imagine how that term could be used with respect to the
nursing home enforcement system. I think the problem that is
going on with the terminations is that the Federal Government
was trying to say it was going to take a strong stand when there
were deficiencies, and if deficiencies were not completely elimi-
nated, if there was anythm% at the D level or above—so anything
more than substantial compliance—after 180 days, then the facility
would be terminated.

I think termination really is a terrible thing in most situations
for the residents and their families. These cases are very devastat-
ing. I think the problem is that there is no enforcement that goes
on during that 6-month period. The typical cases have the same
pattern where the survey team comes in; sees serious deficiency,
sometimes immediate jeopardy, but serious problems; writes down
deficiencies; goes back repeatedly, four, five times during this 6-
month period; and the facility, to some extent, comes into compli-
ance.

But then the 6-month period ends, and the State says we are ter-
minating you, and then the facility goes to court and says we are
representing our residents. Transfer trauma, this is really terrible
to hurt our residents, how can you do this. And the entire atmos-
phere changes, and families that have been calling for help and
change then get very angry with the Government, and justifiably,
for terminating the facility.

So I think to me what the reform law was supposed to do in the
enforcement part was have a response quickly when the problem
was identiﬁes so that the problems were ﬁxed'y for the people right
away and the facility maintained compliance, and if that had hap-
pened, and if the deficiencies would be taken seriously from the be-
ginning and responded to, we wouldn’t %:)t to this 6-month period.

Ms. CLAYTON. They worry so much about a D. My father’s was
a G, isolated, actual harm. The three Category One penalties that
could have been imposed of course included denial of Medicare,
Medicaid payments, the denial of payments, and $50 to $3,000 a
day, I believe, penalties.

one of those were imposed. They chose instead to pick one from
the Category Two. They had a, I believe, about a half hour’s worth
of in-service training again on how to appropriately use a shower
chair. That was it. So it is a lot more than the little alphabet there.

Ms. EDELMAN. But 1 think, Dr. Scanlon, the GAO report said
that certainly the G-level deficiencies, when that report was issued
at the hearing in June and you testified that 98 percent of the defi-
ciencies you agreed with, that they were very serious problems,
they were harm; and when Senator Grassley asked you. about the
discrepancies among States, that some States cited a lot and some
States cited few, your response was that the GAO hadn’t found any
more disagreement with facilities that cited a lot, which led the

62-416 00 -4
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GAO to conclude, if anything, that States were much too tolerant
and should be citing more deficiencies, probably at a higher level.

So I don’t think that the deficiencies are generally nit-picking
things, although, I mean, we have all seen some stupid deficiencies,
but basically they are citing very serious issues and nothing hap-
pens, and that is the concern.

Dr. ScANLON. That is correct. We looked at a random sample of
G-level deficiencies. In analyzing them we found that they really
were serious cases of actual harm to residents.

The issue, I think, is what kind of a sanction is then imposed?
As you pointed out at the very beginning of your response, it is the
180 days of being out of compliance that is actually what triggers
the termination track as opposed to the specific level of an ingivid-
ual deficiency. We have a very different picture here than just say-
ing it is a D-level deficiency.

Ms. EDELMAN. But it does make the survey agency look some-
what foolish to be terminating a facility and moving hundreds of

eople to places that may be worse and may be far away and fami-
ies can’t visit when the deficiencies are considered so trivial even
to the State agency, although some of those things are probably not
trivial at all. We would call them harm.

I mean, this deficiency that the Nevada survey team found for
staffing, the inadequate staffing in the midnight survey that I
started with, they cited that as F, which is widespread but not
harm. I don’t see how that could be a no-harm deficiency if there
is not enough staff and people are suffering bad consequences. .

So there is a lot of gaming that goes on with the coding of these
deficiencies, and I think States want to call them low-level defi-
ciencies so they don’t have to take more action. I mean, not that
they don’t want to, but the entire system is focused on making it
very difficult for States to take action. .

There is informal dispute resolution which the providers can use.
There is no opportunity for families to say we told you about all
these problems, where is the deficiency. The whole system is only
to remove deficiencies; to respond to the provider that is complain-
ing about it. ; :

Ms. HOLDER. Mr. Scanlon, I think that one of the most important
studies that could happen, and is supposed to happen, is the study
of complaint investigation and what happens to complaints. I think
consumers could argue, just as the industry argues that licensure
agencies are too vigilant, that all these complaints that are in the
system—hundreds around the country—don’t turn into deficiencies
at all. I think that this study is going to be one of the most help-
ful—if they really look at what happens. .

I know that even in the court systems now you find attorneys
who are obtaining major victories over things that happen to resi-
dents. They are able to find harm that actually happened but a de-
ficiency was never cited. At one time a family member may have
})een qgtisﬁed with a deficiency finding and correction, rather than
awsuit.

Ms. EDELMAN. Well, I think Elma is absolutely right about that.
I got a call from a granddaughter whose grandmother was given
her roommate’s medication. It was a drug that she was very aller-
gic to, and she had a terrible reaction and was sent to the hospital,
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and the granddaughter thought her grandmother never really re-
covered from it.

The nurse who gave the wrong medication wrote an incident re-
port. She said, I gave this woman her roommate’s medication. She
wrote on incident report. The granddaughter filed a complaint, and
it came back not substantiated.

I mean, there was an incident report with an admission, and the
State said that this was not a substantiated complaint, and the
granddaughter was going to appeal it and then got so frustrated
that she decided to pursue a tort case because she just felt what
Elma has said, that, you know, she is not getting any satisfaction
out of the regulatory system. It is not providing protection to her.
She thought she would just sue. She was so angry about how she
had been treated, how her grandmother had been treated espe-
cially, but you know, the system had not responded to this com-
plaint which was obviously true.

Dr. ScaNLON. Let me ask one last question, and I direct it pri-
marily to the family members but also to the rest of the panel.
What is the message that you would want to come away from here
for other family members in terms of what to lock for in a facility
gvhen they have a family member that is going to become a resi-

l\"\*

Mr. SUAREZ. Well, I think what I menitioned before, that vou
would be told by some agency when you come in the things you
should check for for your relatives, your family members, the dehy-
dration, check the logs in the nursing home—which I had to be ag-
gressive about—when something was—when you were there, and
they said we have ordered this and it doesn’t happen until three
or 4 days later, and this was a constant thing in my situation. .

Now, amazingly, this was all recorded. If it hadn’t been recorded,
they would never had been able to catch it, but, you know, you
were there, you saw the logs, you also ask to see the feeding charts
every day as to what percent of intake there was, and that is why
I decided to hire a caregiver.

But, I mean, somehow that checklist has got to get to the fami-
lies of the new admissions into the nursing homes, and I am just
not sure that the materials I received from the nursing home real-
ly—either they were too voluminous, or they just didn’t point it out,
and so there has to be some way to point you to look for those
things so that you can be very specific in your complaints either
to the nursing home or to the om‘l))idsman, because the specificity
of my complaints supposedly is what led to some pretty stiff, you
know, penalties here in this case. .

Ms. CLAYTON. 1 guess mine would be to family members is not
only to look out for your family member, which you are going to
have to do, but apathy. I mean care about what is going on for the
other family members, care about it as far as legislation. If you
have a certificate of need situation in your State which limits com-

tition and building other nursing homes in your area, care. You
]‘;flow, contact your legislators. That is the only way that they are
going to know that people out there are actually going to care.

Be more expectant of good care. Particii)ate and be far, far and
more selective in where you put your family members than I think
many people are. Some people are in situations like I am. They are
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in small areas where you don’t have choice, but where you do, use
it. Check everything out. Go at odd hours, and then just hope, be-
cause it is in the hands of other people and the State and the com-
mittee and a lot of other people, and after that, that is about all
you can do, but hope.

Mr. KORBER. I think some of it has already been said. You have
to educate people when they have a family member in a nursing
home as to what they can do for that person, things that they
should check, try to provide people access to information; but I
guess the thing I look at and would say to people is don’t be afraid
to ask questions and don’t be afraid that if you complain that your
family member is suddenly not going to get treated properly.

I can tell you some of the families that I am associated with at
the nursing home my mother is in, that is their single biggest fear:
if I raise a question, if I ask too many questions, if I complain,
what is going to happen to mom or dad or my aunt, and that is
something that I have talked to people about. And I have shared
with them, hey, I have written letters. I have made phone calls,
and a lot of them are just terribly, terribly afraid of what is going
to happen.

So I think it is information. It is communication, and it is trying
to take the fear out of what will happen if you do.

Ms. HOLDER. I would just try to find a facility—if you are lucky
enough to have some choice—that has an obviously aggressive
vocal family council that clearly is listened to and can bring up
problems, and there is evidence that the family council has had
~ success. So it is not just ask if they have one. You have to have
some real information and maybe even a visit with that family
council to see if they are just paper tigers for the facility.

But I think that is certainly something that we are hoping will
occur, that more aggressive family councils start to operate in nurs-
ing homes. .

Dr. ScaNLON. I want to thank you all, very much. Senator Grass-
ley, unfortunately, is not going to be able to return. Life in the Sen-
ate, produces so many conflicts in schedules, and this is very un-
derstandable. He sends his regrets, though it certainly indicates
nothing about his commitment to this issue.

I think we all recognize the committee’s role in shedding light on
this important question and in continuing to keep our focus on
that. I know that out of today’s session, that for GAO, I think we
have emerged with a number of studies that we have to think
about doing, and it is certainly consistent with the fact that we be-
lieve that we are going to continue working on this issue on a con-
tinuous basis, knowing that that is important to contribute to cor-
recting the situation that exists today.

So I want to thank all the panelists again and all the members
of the audience for their very sort of insightful questions and all
the insightful comments that have come from the panel. Thank you
again. :

[Whereupon, at 12:02 p.m., the forum was adjourned.]
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Chairman Grassley, Senator Breaux and members of the Committee, good
morning. I am Martha Mohler, a Senior Policy Analyst at The National
Committee to Preserve Social Security and Medicare. The National
Committee, is a nationwide grassroots senior advocacy and educational
organization with some five million members and supporters. We
appreciate this opportunity to testify about nursing home consumer

concerns.

National Committee members have spouses, relatives, neighbors, and other
friends in nursing homes. We recognize that any family may, at some time,
need to seek nursing home care for a loved one. Years of providing home
care for a very dependent person bring many families to a point where they
lack energy and resources to continue (especially when round-the clock care
is needed). Many dependent people have no willing family to provide or

oversee home care.

Safe nursing homes are very much needed. It is essential that these facilities

provide excellent preventive, supportive care.

HCFA solicited consumer concerns as part of the President’s Initiative to
improve nursing home care. But, curiously, the HCFA reports to Senator
Grassley do not emphasize that staffing was a frequently cited consumer

concern. Staffing was identified as a priority concern by consumer
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consumer representatives meeting with Administrator DeParle, in
HCFA conference calls with consumer group representatives, in HCFA
meetings to discuss abuse prevention, in HCFA meetings soliciting
consumer comments on new survey protocols, and in meetings where
HCFA asked for advice about information consumers want or need to

help them select a nursing home.

Consumers expt-ect' and ﬁ—eed prof-essional nursing care in nursing
homes, and they quickly see the risks inherent in understaffing.
Nursing home populations include people in stages of recovery from
acute illness or surgery, people dependent on skilled support.
Chronic illness and diminished functional capacities can make both
long-terfn and short-term residents subject to changing health status. A
Good nursing care is supportive care that emphasizes comfort,
restoration and/or maintenance of function and prevention of
avoidable injury ggd complications. Residentis may require assistance
with any or all the basic activities of daily living. Many residents
have chronic illnesses or disorders t_hat require medication and
treatments at regular intervals. Cognitive impairment, mental and
emotional problems are common among nursing home residents and
caregivers need special understanding, patience and communication

skills to help them. Delicate balance of physiologic systems can be
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upset by a variety of occurrences that alter health status. Changes in

a resident’s health status must be promptly observed and addressed.

Providing good nursing care consistently for many people in a
congregate setting is a constant challenge of teamwork, coordination
and professional judgment. Registered Nurses (RNs) are licensed to
plan nursing care, supervise, evaluate, administer'and participate in
direct care. RNs are legally accountable for the quality of care they
delegate to Licensed Practical Nurses (LPNs) and Nursing Assistants
(NAs). Unfortunately, responsible nursing delegation does not always
happen in many nursing homes. Resident care is often relegated to
minimally trained staff who are given impossible workloads and little
or no professional nursing support, training and supervision. This
summer a Georgia ombudsman described conditions that remind us
of the kinds of staffing problems we hear about from across the
country: “... In our area in northwest Georgia, we continually verify
reports that nursing homes are operating with only one nursing assistant to
care for as many as 30 or 40 patients. ... And, at times especially on night
shifts, weekends, and holidays, it is commonly verified that nursing homes
leave only one nursing assistant to care for as many as 50 or 60 patients,
many of whom require total care. This means that during these times,
helpless patients are left lying without food or water in their own boldily

wastes without any attention. We walk thru the halls during these times
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and hear patients begging for something to eat or drink or to be gotten up
out of filthy beds they have been forced to lie in for hours. We hear
constant complaints from concerned visitors who witness meals left in
rooms of incapacitated residents and then brought out by rushed employees
and thrown away untouched. Some of these patients who may see the meal
is there but cannot reach it or set it up due to physical infirmities. As a
result of this kind of ongoing neglect, critical medical needs are neglected
and patients develop painful and debilitating conditions such as bedsores to
the muscle or bone and painful contractures of the joints, conditions that

can often be avoided with just simple basic nourishment and care.”

Throughout the past three decades, while nursing expertise and '
medical knowledge was expanding in the United States, poor care at
“nursing facilities” was still continually reported. Archives of the
Senate Special Committee on Aging and reports of the Institute of
that poorly qualified staff and inadequate
numbers of direct care staff were repeatedly cited as a cause of poor

care.

When staffing is inadequate, corners are cut and care is missed. In
urgent situations professional judgment should determine the
ordering of priorities. Residents who frequently lack basic care suffer

discomfort and avoidable complications. They lose continence when
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they are not regularly assisted with toileting. They get malnourished
when they are not given adequate assistance with meals. They get
bowel impactions and altered blood chemistries when they do not get
adequate assistance with fluid intake. They lose muscle tone and
mobility when they are not regularly assisted with exercise. They
develop pressure sores when they are not frequently repositioned and
given skin care. They become acutely ill when signs of infection,
cardiovascular or respiratory problems and drug reactions are not
quickly noted and addressed. They become depressed when they
have no meaningful activities, when they must endure unrelieved
pain or discomfort, or when they become isolated from contact with
relatives and friends. Isolation from others is abetted by lack of
assistance with personal hygiene and grooming and care of their
clothes. Residents are injured in struggling to help themselves when
no one responds to their calls for help. They are at risk of mental and
physical harm when chemical and physical restraints are used as

substitutes for supportive care.

Without competent professional coordination of care, all nursing
home residents are at risk of poor care. Without enough people to
hear and see what is going on, frail disabled people are vulnerable to

exploitation, neglect and outright abuse.
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WHAT SHOULD BE DONE?
A strong minimum nursing service staff standard is needed for direct

care nursing staff that requires reimbursement for and provision of
sraff in proportion to the number of residents being served, and
professional nurse direction and participation in the delivery of care
at every hour of the day and night.

The current federal requirement of “sufficient nursing services”
needs to be made more precise. At least forty states have added more
specific minimum requirements, at one time or another, but these
have often been too minimal to assure the capacity to deliver basic

good care.

Surveyors need to focus on the adequacy of staffing to determine that
facilities are taking appropriate precautions to assure their capacity to
provide good care at all hours. They need reference to reasonable
minimum standards for number and distribution of staff around the
clock and a methodology for determining additional staff needs. An
experience of Nursing Home Monitors Inc. illustrates the need for a
strong federal staffing standard. Their complaints of poor care were
validated, but the alleged underlying inadequacy of staffing could not
be validated by the state because the facility met the very minimal

state requirement. [Details are attached.]
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We recommend Congress take several actions:

1) Eliminate the provisions that allow waivers to the current federal
licensed nurse requirement. In the case of Medicaid certified
facilities, these waivers could allow facilities to operate with no
licensed nurses.

2) Initiate a minimum-staffing standard advocated by the National
Citizens Coalition for Nursing Home Reform and a methodology to
determine additional staff needed to meet the care needs of any given
nursing home population.

3) Require that protections of federal law extend to all residents of a
nursing home that is, in any part, certified for Medicare or Medicaid
participation. Hospital certification requirements for Medicare or
Medicaid participation apply to care of all patients, regardless of
payment source, and history has shown that protections of nursing
home certification are needed for all residents. Private pay residents
need just as much help and they are very vulnerable to poor care and
exploitation.

4) Require that facilities post the resident census and nursing service
staffing for each unit each day, so residents and families know who is
on duty, who is in charge, and the ratio of staff to residents. ‘
5) Require that facility annual staffing reports be stated in terms of

qualifications and number of staff on duty for each hour of the day,



as was required prior to 1992. [The prior form is attached as well as
an alternative form suggested by a number of organizations.]

6) Disclose facility staffing to the public to assist consumers in
comparing and choosing facilities.

7) The current HCFA OBRA '90 mandated staffing study needs to be
redesigned. The current effort does not appear to be a practical
approach to determining either the need for or the design of a safe
staffing standard. Expert nurse administrators who are recognized for
delivering excellent care should directly guide the design of the study;
and existing validated nurse staffing methodologies should be

evaluated.

ACCOUNTABILITY THROUGH STANDARDS
Direct care must get first priority in the use of nursing home

revenues. Minimum staffing requirements are a way to explicitly

(o)
D

dicate funding to direct care, as the price of doing business with
Medicare and Medicaid. The minimum must be substantial enough
to enable delivery of basic care for each resident at all hours of the
day and night, if a provider should decide to staff only to the

minimum.

The staffing requirement should be simple enough for families,

residents, ombudsmen and staff to observe its implementation. This
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monitoring is needed, because annual inspections, alone, afford too

little protection.

Although provider institutions and state budget officers voice
thoughtful concerns about cost and availability of personnel, we
respectfully note that these are problems to be solved, not treated as
insurmouﬁtable barriers to providing good care. Set an appropriate
policy for enabling good care and then find the resources to
implement it. Current uses of nursing home funds by providers
should be carefully evaluated before estimating the need for

additional public funding.

The Georgia ombudsman noted, “...in our area almost 90% of nursing
home services are paid for by federal and state Medicaid funds. This year
Medicaid in Georgia increased the nursing home budget by over 70 million
dollars. Yet efforts to have even a portion of these funds earmarked for
direct care failed. Therefore, we do not expect to see any of these funds
trickle down directly to the patients. ... Please help us address this critical

issue.”
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STATEMENT OF CINDY WADE

My name is Cindy Wade and 1 am one of 17 regional coordinators of
Long-Term Care Ombudsman services for a 15 county area in northwest
Georgla. Our program serves the resldents of 39 nursing homes and 89
personal care homes in northwest Georgia. In the facilities in our service area
there are a total of approximately 5400 resldents. Many of these residents are
totally Incapadtated éither physically, or mentally, or both and many have no
family or friends fo fook out for them. Consequently, these Individuals are

isolated and totally vulnerable and-are at great risk of abuse, noglect, and

Our program receives an extremely high number of complaints agalnst
facilities as well as a high number of requests for other types of services. Last
year our proéram served 1908 individuals, 757 of these complaints were opcened
as ongolng cases, with the remalning 1151 being served by information and
referral services. Our caseloads are very high and we need mdre staff, and more
volunteers, to enable us adequately and timely to respond to the high number
of individuals requesting our services. We also need more staff to do regular
outreach and monitoring of those patients who are too Incapacitated and without
anyone to contact us in their behalf. There are still many residents and thelr
families who have never heard of the Ombudsman Program. More ongoing
outreach and individual advocacy Is desperately needed on behalf of these most

Inflrm residents.
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Ombudsman and other Title VII protection and advocacy programs also
need to be strengthened for the frail and Incapacitated elderly and disabled who
recelve long-term care services In their own homes. Georgia’s Medicald Program
should be commended for Increasing long-term care options to enable many to
avold belng: placed unnecessarily in a narsing home and instead allow them to
recelve needed services at home. Greater advocacy is needed to ensure that
state and federal funds pouring into these contracted services are used for the
services intended. Also, advocacy programs help ensure that all avallable options
and services are explained to the patlents so that they are fully informed about
th'e programs and services avallable to them.

. Finally, I would like to bring to your attention a crisis currently
happening In most of the nursing homes in my state of Georgia, as well as from
what I am told, also all around the country. This crisis is that nursing hom;s are
operating without sufficient staff to care for the patlents and because of this lack
of care givers nursing home patients are belng severely neglected.

In our area in northwest Georgia, we continually verify rveports that
nursing homes are operating with only one nursing assistant to care for as many
as 30 or 40 patien_ts. And, at timgs especially on night shifts, weekends, and
holidays, it is commonly verifled that nursing homes leave only one nursing
assistant to care for as many as 50 or 60 patients, many of whoin require total
care. This means that during these times, helpless patients are left lylng without
food or water In their own bodily wastes without any attention. We walk thru

the halls during these times and hear patients begging for something to eat or
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drink or to be gotten up out of filthy beds they have been forced to Iie In for
hours. We hear constant complaints from concerned visitors who witness meals
(eft In the rooms of incapacitated residents and then brought out by rushed
employees and thrown away untouched. Some of these are patients who may
not, due to-mental Incapacity even know the meals are there. Others, may see
the meal Is there but cannot reach it or set it up due to physical Infirmities. As
a result of ¢his kind of ongoing neglect, critical medical needs are neglected and
patients develop painfal and debilitating conditions such as bedsores to the
musde or bone and painful contractures of the joints, condltions that can often
be avolded with just simple basic noarishment and care.

In Georgia, the Ombudsman Program has tried everything to draw
attention ¢o this fssue. We have gone to legislators, state agency officials, and
industry representatives without any success. We have had large public hearings
and sent petitions of thousands in our state outraged about this problem. Yet :
nothing has been done and if anything the problem is now worse. Industry
officials openly admit they are short staffed and continue to operate that way.
This is a nearfy 50 billion dollar industry in our country and [n our area almost
0% of nursing home services are paid for by federal and state Madicaid funde,
This year Medicaid in Georgla increased the nursing home budget by over 70 -
million dollars. Yet efforts to have even a portion of these fands earmarked for
direct patient care failed. Therefore, we do not expect to see any of these funds
trickde down directly to the patients.

I believe the public has a right to demand chat the basic needs of patients
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are not neglected. We want more than just baﬁc care for these patients. We
want enough qualified staff to ensure patlents recelve a high quality of care. But,
as we strive for this lovel of quality nwsing home care, Congress and the public
should demand that the nursing home Indusary is no longer allowed to continue
these practices that are resultipx In the ongoing neglect of the patients” most
basic needs. Please help us address this critical Issue. Thank you for allowing

me to speak to you today.
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6111 Vollmer Lane, Godjrey, filinois 62035 * Phone/Fax: (518) 466-3410

...dedicated to protecting
nursing home residents.

Re: Staffing -

“Even when it was determined that 100% of the sample was not
getting its basic needs met, there was no citaticn for Lack of Staff
because the facility met the Illinois minimum staffing standard.

Inspectors are discouraged from citing for Lack of Staff using the
federal guidelines when needs go unmet because the citations do
not stand up in court. At appeal hearings the industry’s argument is
that: “All the staff in the world is not sufficient if they are not
doing their job” And the game goes on.

There is a desperate need for an adequate federal minimum staffing
standard that is verifiabie and enivrceabic™.

Violette King, president Nursing Home Monitors

(Complaint #9741260 Docket No. NH 97-G267 St. Paul’s Home, Belleville liinois)
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Nursing Home Monitors

6111 Vollmer Lane, Godfrey, lllinois 62035 + Phone/Fax: (618} 466-3410

...dedicated to protecting i . July 20,1999
nursing home residents. > .

| ALJ'S FINAL ORDER AND DISCUSSION OF COMPLAINANT'S APPEAL OF

. INVALID UNDERSTAFFING DETERMINATION :
Docket No. NH 97-G267

GOALS:

¢ To compel the state to issue more staffing citations based on the federal standard in
order to eliminate the nursing homes’ constant defense rhat the State finds their
staffing adequate. B

¢ To show how difficult it is to get understaffing citations using the federal standard
even if 100% of the sample is not getting its needs met.

¢ To stress the need for a federal minimum staffing standard.

in lllincis we have the right to appesl the State's invafid determinations of allegations filed in-
complaints against nursing homes. ,

We use the appeal system in order to get the State to conduct better investigations.
Inspectors know that they may have to defend their methods and findings under oath at a
hearing brought about by the complainant.

The system is not perfect. The Administrative Law Judges are State employees and the final
determinations are made by the Director of the IL Dept. of Pubiic Health! Even though we
lose many more cases than we win, it has proven to be a very useful tool for advocacy.

In this complaint investigation ali our allegations were found to be vaid except the allegation
of understaffing which was determined to be /nvalid. Because 6 of § residents in the sample
did not have their needs met and the State failed to prove that they had interviewed family
and residents regarding the adequacy of staffing, we filed an appeai.

This facility was woefuily understaffed but still met lilinois’ weak minimum staffing
requirements. If a stronger minimum staffing standard were in place they would easily have
been cited for understaffing. it Is, the inspectors are ed not to cite on the federal
standa, use jt cannot be at the facilitles’ a ! hearings. .

The judge who heard this case is the brightest of all the ALJ's we have dealt with but even
with compelling evidence she was not able to reverse the invalid staffing determination. The
-argument by the State’s attomey that “all the staff in the world-is not sufficient if they are not

doing their job” was more compeliing.
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DEPARTMENT OF PUBLIC HEAL TH
STATE OF ILLINO!S

IN RE COMPLAINT NO. 9741260

(St. Pau!’s Home) Docket No. NH 97-G267

FINAL ORDER

The Administrative Law Judge has filed with the Illinois Department of Public Health the
report of all of her acts and doings together with her recommendations in this matter. The
Director of the 1llinois Department of Public Health has delegated to the undersigned the
authority to review the record herein and issue a final order. The undersigned, after careful
review and consideration of the entire record, adopts the entire rezord of these proceedings,
including the findings of fact, conclusions of law, and recommendations of the Administrative
Law Judge's report attached to this Order.

Based on the record of the above-referenced proceedings and of the adopted findings and
report of the Administrative Law Judge herein, the foltowing is hereby ordered:

1. The findings and determinations of Complaint No. 9741260 are affirmed.

2 This order is a final administrative decision within rhe provisions of the Nursing
Home Care Act and the Administrative Review Law. Any petition for judicial
review of this decision shall be filed not later than fifteen days after receipt of this

decision.
Vi,

William A. Bell, Deputy Director
Office of Health Care Regulation
{1linois Department of Public Heaith

1}\ (W‘
Dated this ! 3 dayof // , 1999.
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DEPARTMENT OF PUBLIC HEALTH

STATE OF ILLINOIS

)

)
IN RE COMPLAINT NO. 9741260 ) Docket No. NH 97-G267
(St. Paul’s Home) ) ALJ Roma Barksdale Larson

) presiding

)

)

ADMINISTRATIVE LAW JUDGE'S REPORT AND RECOMMENDATION

On April 22, 1997, Violette King wrote a letter to William Bell, Deputy Director of the
fllinois Department of Public Heatth concerning St. Paul’s Home of Belleville, Hlinois and
requesting an investigation. The Department investigated Mrs. King's complaint and issued
violations to the nursing home as a result of its investigation of the complaint. In a letter dated
October 7, 1997, Mrs. King requested a hearing to contest the portions of her complaint that were
classified as invalid by the Department.

A prehearing conference was held on November 3,-1997. During that conference, Scott
Albenisen, the Department’s staff counsel, agreed to provide some further information requested
by Mrs. King in addition to the standard discovery he had previously produced. At a telephone
status conference held November 17, 1997, Mrs. King indicated (hat her concems had not been
fully addressed and the parties agreed on a hearing date.

A hearing was held February 6, 1998 in the offices of the lilinois Department of Public
Health 1n Springfield, Illinois. Scott Aibertsen appeared on behalf of the Department. The
Complainant Violette King represented herself.

Mrs. King's basic contention was that the Department had done an inadequate job of
evaluating the evidence it gathered in its investigation of the complaint. Although the Department
found most of her allegations as characterized by the complaint intake division “valid” and had
issued violations as a result of the investigation, the Department had determined the “lack of
staff” ailegation to be “invalid.”

The Department determined that the facility met the minimum staffing requirements set
out in the state regulations. Mrs. King's position was that the Department should also censider
whether the federal requirement regarding staffing had been met. The federal regulation at issue
is 42 CFR 483.30(a)(1)(2), which requires that a facility have “sufficient staff to provide services
to attain or maintain the highest practicable physical, mental, and psycho-social well-being of
each resident as determined by resident assessments and individuai plans of care.”
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Mirs. King relied on certain findings in the Department’s investigative file to support her
contentions, including the time passage before one resident’s broken arm was fitted for a cast and
the fact that six of six sampled residents were found in need of personal care.

For the Department's case in chief, Mr. Albertsen proffered porticns of the file prepared
by the surveyors who had performed the investigation. Department Exhibit 3 consists of 30 pages
showing the materials gathered and calculations performed as pant of the staffing review
conducted during and after the survey. Department Exhibit 2 was oroffered to refute Mrs, King's
contention (7r. p. 13) that residents had not been interviewed.

Findings of Fact

Based on all of the evidence, including the testimony of witnesses and admitted exhibits,
and having considered the credibility of the witnesses and argumeats of counsel and the
complainant, | find the following facts proven by a preponderance of the evidence:

1. The Department investigated Complaint No. 9741260 and issued both state and federal
violations as a result,

2. Although the evidence suggested areas of possible improvement in surveys in general, it did
not show the investigation of this complaint to be inadequate or the determinations reached as a
result improper.,

Discussion

The issue in this case is whether the the lilinois Department of Public Health properly
investigated and detennined the allegations of Complaint No. 974 1260.

The Nursing Home Care Act states that “a complainant who is dissatisfied with the
determination or investigation by the Department may request a hearing. . .”. 210 ILCS 45/3-702.
77 tll. Admin. Code 100.6(d) spells out exactly what may be contested at such a hearing: *. . .the
adequacy of the Department’s investigation and its determination as to whether the complaint
was valid, invalid, or undetermined and also the Department’s determination as to whether to
issue any violation as a result of said determination.” The burden of proof is on the complainant
and the standard of proof is preponderance of the evidence. 77 111. Admin. Code 100.6(g).

Mrs. King offered a coinpéiling arguinent that mere numbers are not always sufficient to
determine if a facility is adequately staffed. The counter argument offered by Mr. Albertsen that
all the staff in the world is not sufficient if they are not doing their job is also strong. The
violations that the Department issued to the facility as a result of this investigation were focused
on the quality of the services being provided (or not provided) to the residents. Achieving and
maintaining a high quality standard of care is both the mandate of the Department and the
mission of advocates such as Mrs. King. It is inevitable that there will be disagreements as to
how best to reach such a goal.
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From the evidence before me, | cannot say that the Deparmment did not properly
investigate and determine the overall situation it found at this facility. With respect to whether
residents were interviewed, the preponderance of the evidence does not support the Depariment’s
position. A mere check in a box on 4 form does not prove that interviews were done. The
evidence did not prove that they were not done; it was merely inconclusive. Mrs. King's
argument that interviews of both residents and family members are critical to a full picture of
conditions in a facility is again compelling, and the Department recognizes that importance in its
guidelines for investigations. Such interviews should be conducted.

- While the evidence presented was not sufficient to prove an inadecuate investigation or
improper determination in this particular instance, it is noted that the general concerns and
specific issues raised by Mrs. King in this case provide instructive insights and reinforcement of
what the goals of investigations are.

Conclusions of Law

Based on the Findings of Fact and the Discussion, I conclude, as a matter of law, that the
Department’s investigation and determination of Complaint No. 9741260 was proper.

RNec ded Declsi

{ recommend that the Director affirm the Department’s determination of Complaint No.
974126.

, ) '/}“ i o
Dated this_/ 57{ day of June, 1999. e [z,..../é,,ﬂ-,(’/ At dn
Roma Barksdale Larson
Chief Administrative Law Judge
[llinois Department of Public Health
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DEPARTMENT OF PUBLIC HEALTH
STATE OF {L.LINOIS

IN RE COMPLAINT NO. 9741260,

(St Pacl’s Home) Docket e, NH 97-G267

o

PRQOF OF SERVICE

The undersigned cenifies that a true and correct copy of the attuchad Finai Order was sent by
certifted mail in a sealed envelope, postage prepaid 1o

Ms. Violette King
6111 Volhmer Lane
Godlrey, 1. 62035

That szid document wys deposited in the United States Post Office at Spriagfield, lllinois, on the
2/ 2E. dayof v s , 1999,
4

&
Lo Jnrkloibe b, 3nan
Roma Barksdale Larson Ser
Chief Administrative Law Judge
cc: | Scott Albertsen

Betty Driscoll
Qualily Assurance
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Matrix of Direct Care Nursing Hours

3 Facility Name: Date: Dates Reported in this Swff Hours Chart:__ o
g Toul Ceusus for This Week: _ Number of Nursing Units;
; MONDAY TUBSDAY WEDNESDAY THURSDAY FRIDAY SATURDAY SUNDAY
i Rit]clelo|r|L]{c|c|ofr|L]c|clolr|L]c|clo|r|L]{c{clOo|R[L|{C|C[OJR|LEC]C|O
] nip|n|mMlT|N]P|N|IM|TIN|PIN{M|T|N|P|{N|M{T|N|[P|N[MIT|NIP|IN|M|T|N[PINIM|T
: N|A|A{H N|A|A|H N|AJA|H N{A|AlH N|A|AJH N|AJA[|H NlA]JAlH
3 7AM
i 3PM
| 3PM
11p
| 11p
| TAM
| O -
| Instructions:

‘ This matrix is to be filled out by the Director of Nursing 10 report direct care nursing staff hours for the work week which concluded prior w the start of
the survey. Example: If the survey beging on Tuesday, March 27, then ihe Director of Nursing reports ihie direct care uursing siaff hours for the week
santing on Sunday, March 19, wnd cuding on Ssturday, March 25. An ive week cab be rep ) at the surveyor’s discretion.

‘ Direct care is defined as not only “hands-on® care but also the planning, supervision and direction of that care, as well as documentation thereof.  For each
1 - e . day, eater the number of direci care nursing staff bours workel in each of the cight hour periods tisted. I facility shifts do not correspond to the time

| periods listed on the matria, divide the hours between time periuds tw show time worked i cach period.  Include only thuse nursing staff hours in which

; nursing saff are providing dircci care (0 residents.  Director of Nursing, Assistant Direvtor of Nursing, etc. time may be reported only o the cxeent that

‘ these persuns are providing direct care w fucilicy residents. .

Key to Abbreviations:

‘ RN - Registered Nurses, not including the Director of Nursing in facilities of 60 or more beds and RNs with adminisirative duties only.
‘ LPN - Licensed Practical Nurse and Livensed Vocutiomal Nurse: w including time devoted 10 dutics other thin divect resident cure.
\ CNA - Certificd Nurse Aide: lours of centitied individuals unly. (sce HCFA 671 fur a complete definion of this pusition)

| CMA - Mudication Aide, include bows of certificd medication aide. (this position is son iceognized in every state)

% OTH - Oshier Diecut Cave Nursing Statt, including nurse aides in teaining. Do nocimclude volumeer hours,
|
|

ot1
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