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WORKING AMERICANS: EQUALITY AT ANY AGE

THURSDAY, JUNE 19, 1986

U.S. SENATE,
SpeciaL COMMITTEE ON AGING,
Washington, DC.

The committee convened, pursuant to notice, at 9:37 a.m., in
room SD-106, Hon. John Heinz (chairman) presiding.

Present: Senators Heinz, Grassley, Pressler, Chiles, Burdick,
Glenn, Nickles, Hawkins, Warner, and Wilson.

Staff present: Stephen R. McConnell, staff director; Robin L.
Kropf, chief clerk; Terri Kay Parker, general counsel; Brian W.
Lindberg, professional staff; Isabelle Claxton, communications di-
rector; Sara White, assistant communications director; Diane
Lifsey, minority staff director; Jane Jeter, minority professional
staff; Kimberly Kasberg, hearing clerk; Diane Linskey, staff assist-
ant; and Elaine Blatt, intern.

OPENING STATEMENT BY SENATOR JOHN HEINZ, CHAIRMAN

Chairman Heinz. The committee will come to order.

Ladies and gentlemen, good morning. We welcome you to this
hearing of the Senate Special Committee on Aging.

We are here today to address a Federal policy that really goes
against the grain of our free enterprise system and undercuts the
fundamental tenets of civil rights in this country. I am talking
about the current Federal law permitting forced retirement of
American workers solely on the basis of age.

Mandatory retirement at age 70, which is the law in this country
today—or at least, it is permitted today under the law—like dis-
crimination based upon race, religion or sex, contradicts the well-
established principles of freedom of choice and job opportunity
based on individual ability. But for at least 51 percent of the Na-
tion's work force, mandatory retirement looms as an ominous
shadow at the end of their careers.

Congress enacted the Age Discrimination in Employment Act,
ADEA, to prohibit arbitrary age discrimination on the job and to
promote employment based on ability rather than age. While the
intent of the law is sound, it flounders on the provision which ends
those Federal protections at age 70.

Today we are going to hear firsthand of the severe psychological
and financial impact of forced retirement on thousands of human
beings. This arbitrary policy will soon silence the strings of a con-
cert violist and close the schoolbooks of a dedicated teacher, to
name two.
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Without public support under The Older Americans Act, the age
70 provision would have sentenced a productive, willing worker to
years of financial hardship and social isolation.

Too often, early retirement, whether encouraged by an employer
or by the lure of golf courses or exotic cruises, becomes a night-
mare of unpaid bills and unfulfilled hours. The poverty rate among
seniors who do not work is three times that of those who do. Social
Security benefits for an average couple come to something less
than $10,000 a year, and too many individuals over age 65 have no
pension, no savings, or no insurance to supplement those Social Se-
curity benefits.

We will also hear from expert witnesses that the myth of the
older worker as a less productive, less able, less reliable employee
is just that: a myth. A recent survey of 400 businesses by the
American Association of Retired Persons underscores a growing
recognition that, in fact, older workers are productive, committed
to quality, and invaluable for their knowledge and experience.
Ninety percent of those surveyed stated that clder workers are cost
effective.

An overwhelming majority of Americans in a recent Louis
Harris survey agreed that “nobody should be forced to retire be-
cause of age if be wants to continue working and is still able to do
a good job.”

Well, with both public opinion and many employers solidly in
support of full job equality at all ages, I think it is time for Con-
gress to act, and I think the burden is on Congress to act.

The Government will do more than remedy an unethical dilem-
ma by changing the law. Official cost estimates show that eliminat-
ing mandatory retirement would result in savings of $30 million to
Social Security and Medicare in 1991 and $100 million per year by
the year 2020.

Last May, I introduced S. 1054, the Age Discrimination in Em-
ployment Amendments of 1985, to remove the maximum age limi-
tation for employees covered by the ADEA. Similar legislation has
been introduced by our first witness, Representative Claude
Pepper, in the House of Representatives.

Elimination of mandatory retirement will not end age discrimi-
nation, but it will guarantee individual freedom of choice.

Historically, President Reagan and the administration have sup-
ported legislation to abolish mandatory retirement and eliminate
the age cap for all personnel actions except hiring and promotion.

The Department of Labor, unfortunately, declined our invitation
to testify today. I spoke personally with Secretary Brock. He had to
be out of the country with a conflict. It does suggest to me, howev-
er, that the Department and the administration’s position has not
changed on their exceptions on hiring and promotion. I hope it will
change, nonetheless, because I think that that position is not defen-
sible, and I do hope and trust that they will reevaluate it in the
light of today’s hearing.

Let me just say in conclusion that there are other barriers to em-
loyment as we grow older that are not necessarily related to the
aw. Some are the negative attitudes of employers—some employ-

ers, at any rate—and that is not going to be easily legislated away.
What is needed is education of employers, the development of cre-
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ative second career and retraining programs, and once and for all,
our best efforts to flatten the barriers blocking older workers from
remaining vigorous and productive members of this Nation’s econo-
my. That is a job for all Americans, not just for the Congress.

Before I proceed any further, I would like to call on Senator
Grassley for any opening statement he may have.

STATEMENT BY SENATOR CHARLES E. GRASSLEY

Senator GrassLEy. First of all, Mr. Chairman, as a cosponsor of
S. 1054, I commend you for holding this hearing. The real issue in
regard to mandatory retirement is whether or not we are going to
consider older Americans as individuals or whether we are going to
consider them as part of a group. I believe strongly that people
ought to be looked at as individuals.

We ought not to judge people, in the workplace or anywhere else,
on the basis of whether they are black or white, male or female,
old or young. That is why I reject the idea that just because some-
one has arrived at a certain age, he or she ought to be turned out
to pasture.

There is more than enough empirical evidence to demonstrate

that old age does not necessarily mean a decline in competence in
the workplace. That myth, of course, has been exploded a long time
ago, and it is time for the law of the land to conform to that reali-
ty.
In the vast majority of jobs, older workers can compete, and they
can compete on an equal basis with younger workers. Rather than
choosing some arbitrary age where we say the law against age dis-
crimination in the workplace no longer applies, what we ought to
do is say that if a person can do a job, he has a right to continue to
do that job for as long as he wants to.

There are also compelling public policy reasons for eliminating
mandatory retirement, and for encouraging people to remain in the
workplace longer; if they desire to, they ought to have the freedom
to keep working.

Demographers tell us that the population of the United States is
growing older. We all agree with that. That is also true in the
workforce, where the baby boom cohort is growing older, where the
number of younger people entering the workforce is declining.

It would seem that if we want to maintain a sufficient workforce,
we will need to change public policies that discourage people from
working beyond what we have considered to be normal retirement
age. And of course, it goes without saying that the longer a person
works, the less the strain on Social Security and private pensions.

Finally, individuals may need to work because their economic sit-
uations dictate that they need the income from a job. And I feel
that S. 1054, goes in the direction not only of being fair and giving
people the freedoms that everybody else has, but it also solves a lot
of social and economic problems that I foresee on the horizon in
this country.

Thank you, Mr. Chairman.

Chairman Heinz. The committee follows the “garly bird rule”,
and the Chair believes that Senator Burdick was here first al.
though the Chair himself was not here much before 9:30. So the
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Chair apologizes if he has made any error, but he thinks that Sena-
tor Burdick and then Senator Pressler and then Senator Chiles ar-
rived, in that order.

Senator Burdick.

STATEMENT BY SENATOR QUENTIN N. BURDICK

Senator Burpick. Thank you, Mr. Chairman.

1 am pleased that the Special Committee on Aging is investigat-
ing age equality for older Americans on the job.

I have to say the timing for this particular hearing is perfect. In
fact, I am just one of more than a million Americans over 70 still
in the work force. There has been a dramatic decrease in the past
20 years in the number of workers over the age of 65. The manda-
tory retirement rule is a big reason for that decline.

Since all workers not employed by the Federal Government must
retire at age 70, this rule prohibits older Americans from earning
their own livelihood and removes dedicated, enthusiastic employees
from the work force.

Why should an individual who is productive, efficient, reliable at
70 be forced to retire overnight? There is no good reason. Older
workers stay on the job longer than younger workers. They are
cost effective, productive and knowledgeable. An arbitrary retire-
ment age is a violation of basic human and civil rights. Discrimina-
tion should not occur at any age. A person is fit for retirement
when job duties can no longer be performed, not when that person
reaches his or her 70th birthday.

Medical evidence suggests mandatory retirement can damage
physical, emotional and psychological health; it may shorten life-
span. A distinct majority of Americans disapprove of a mandatory
retirement age.

Eliminating this rule would add about 200,000 people to our work
force. More workers contribute to a stronger gross national prod-
uct, and more money is contributed to the Sccial Security Program.

Our country was built on the right of self-determination, and this
right must be preserved. The motto of the Age Discrimination in
Employment Act is: “To promote individuals based on ability, not
on age.” It is a concern of mine that our laws comport with this
motto.
to(Ii am looking forward to hearing from our panel of witnesses

ay.

Thank you, Mr. Chairman.

Chairman Heinz. Senator Burdick, thank you very much,

Senator Pressler.

STATEMENT BY SENATOR LARRY PRESSLER

Senator PressLER. Thank you, Mr. Chairman.

I think this is a very appropriate hearing on the Age Discrimina-
tion in Employment Act, and I want to thank the committee staff
for the fine background report they have prepared on mandatory
retirement issues.

The so-called “graying of America” has already begun. However,
the critical years when the “baby boomers” begin retirement still
lie ahead of us.
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With the current low birth rates, the number of younger employ-
ees will not be enough for our work force, very frankly. Therefore, -
I think it is very timely that we are examining the current status
of mandatory retirement practices. :

I also believe that amending the Age Discrimination in Employ-
ment Act may help to ease this transition to a more mature work
force and prohibit discrimination.

In my State of South Dakota, over 13.5 percent of our population
are senior citizens. Many of these individuals want to continue to
work well after they reach mandatory retirement age. It is my
view that if they choose to do so, and if they are performing well,
they should have that option.

I might also say that South Dakotans live longer than most of
the rest of the Nation, particularly South Dakota women. I do not
know why that is, but maybe the chairman can explain it.

In closing, I would like to say that age discrimination is certainly
something that we want to wipe out in America. However, it is im-
portant that we take a more indepth look at what is developing on
mandatory retirement issues, because there are important argu-
ments to be heard on both sides.

Also, Mr. Chairman, due to the fact that all four of my commit-
tees are meeting this morning, at this hour, and I have a markup
on product liability, I would ask that I be allowed to submit ques-
tions to our witnesses for the record, if I believe it to be necessary.

Chairman Heinz. Without objection, so ordered.

Senator Pressler, I would only make one observation, and that is
that with the popularity that you have in the State of South
Dakota, there is no doubt in my mind that you will be in the
Senate as long as you want, and perhaps as you approach your
more mature years, you will be able to give us firsthand the rea-
sons why South Dakotans are outliving all the rest of us. Some of
us may be in retirement by then—and it will be mandatory.

Senator PrEssLEr. 1 may take early retirement. 1 am talking
about people who choose to continue to work.

Senator Burbpick. There is a little question about that. After all,
there is North Dakota too, you know.

Senator PressLER. North Dakotans live quite a while, too.

Chairman HEeinz. I sense quite a debate in the offing, so I am
going to recognize Senator Chiles.

STATEMENT BY SENATOR LAWTON CHILES

Senator CHILES. It might well be that what is happening in the
Dakotas is what happens in my State, Mr. Chairman, that those
people that are living longer in the North are moving South. That
gives the South an advantage.

Mr. Chairman, I do not think you could have a more timely sub-
Ject for the Aging Committee to be working on than looking at this
bill that would remove these age discrimination barriers.

I can remember well when this committee first began to look at
this subject, or maybe we had looked before that, but in the seven-
ties. At that time, our focus was based more on the fact that it was
unfair to these older workers, that we ought to be doing something
for them, and that we ought to be allowing them to stay in the
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work force if they were able and wanted to do so. At that time,
there was a great deal of resistance.

But it was interesting that in the hearings that we held there
were some very interesting studies that sort of dismissed the myths
that were out there. Myths indicating that older workers could not
learn new skills; that older workers were more prone to be sick or
absent from their work, and that older workers did not produce the
quality of work of iounger workers.

All of those myths were blown away by numerous employee wit-
nesses who came in to testify. In many, many areas of work that
older workers could and were trained and retrained for, they had a
higher rate of productivity. Many times, they were allowed flexible
work schedules. We found their productivity tended to be higher
pegsause of the experience they had, and their desire to keep those
jobs.

So we blew those myths away, but still, you were doing this for
the worker not the employer. That is now changing.

We are now considering this subject for the goos of this country.
We have to make this change. Not just for the older worker; we
have to make this change for the country. The demographics are so
clear. If you look at the number of 9- and 10- and 11-year-olds that
are out there, and we know that those are the people who are
going to be 19 and 20 and 21 and entering the work force in 10
years—and the numbers are simply not there.

As we go into this next century, we have to make a change. The
administration needs to know that. Everyone else needs to know
that. And certainly, this committee can help in bringing light on
that subject.

This country normally responds only when there is an emergen-
cy. That is just something that is part of what happens, I guess, in
a democracy. We tend to respond pretty well when there is an
emergency. When we had an energy crisis, we began to respond in
conserving energy and finding additional sources of energy and
trying to take all kinds of steps to solve the problem. We did not
take those steps until the crisis came upon us, and we are now dis-
mantling them piece by piece, I hate to say, because it now appears
that we do not have a crisis.

We are going into a crisis period now, we have to do something
about allowing our graying work force to stay with us, determining
how we are going to train and retrain them, determining how we
are going to set up flexible work schedules or other things that ac-
commodate being able to use that work force. And we should be
doing it a little bit ahead of the curve; we would be so much better
off to do so.

Mr. Chairman, I very seldom question your judgment on any-
thing, but I would think that if you were bringing in an outside
witness to speak on this subject, you would want to bring in some-
one who perhaps was an older person himself, perhaps by virtue of
his age, would ge able to speak to this committee on this issue.

Instead, I see that you have brought in someone who I am de-
lighted to see come from my State, but who is not recognized at all
because of his age; he is recognized because of his energy, recog-
nized because of his determination, recognized because of his wit
and his skill—but not his age.
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So I do not want to fault you for that, because I think he will be
a good witness for us, in spite of the fact that he is a little bit new
on the block.

But we are delighted to have him here today.

[The prepared statement of Senator Chiles follows:]

Thank you Mr. Chairman. I think that is important that the committee has
chosen to hold this hearing on the issue of age discrimination. The fastest growing
segment of my State’s population is, hands down, the 60 plus group. Some peopie try
to cast that in a negative light, or see it as a liability for Florida. But I haven't seen
it that way. I believe that competent investigation would show that to the extent
there have been problems, those problems have been caused by the way our society
hals chesen to deal with a “greying workforce” not by the “greying workers” them-
selves.

All of us can cite examples, back in our States, of programs, both in the public
and private sectors, that reflect the coming changes in the workforce. So far, these
individual success stories have been the exception rather than the rule. But as the
numbers change, so I expect will the practices. This may not be happening as fast as
we would like, but the trends are there.

This whole problem of how our workforce is being deali with by industry and
commerce, reminds me of the way we have dealt with the “energy crisis”. As long
as we had an abundant supply of cheap energy in this country, and even in the
world, we didn’t deal realistically with conservation and the best use of our natural
resources. But when the supply ran short, we came up with more energy efficient
ways to deal with needs and demands. That shortage produced massive changes in
our whole society.

Mr. Chairman, we are, I believe, about to go through that same kind of experience
with another “natural resource”, our workforce. You don't have to be terribly per-
ceptive to figure it out! If you look at the census data from 1980, it is clear that just
as we experience a great shortage of oil in the 1970’s, we are going to experience a
great shortage of young workers late in this decade.

The census data show that the eight, nine, ten, and eleven year olds who wil] be
the eighteen, nineteen, twenty, and twenty-one year olds in the 1990 census are just
not there. We have been at a negative replacement ratio for Some years now and
while there seems to be some change taking place in that area, change will come
slowly. We no longer have a seemingly limitless supply of young workers. The hand-
v;lriting is on the wall! I just wonder if we are going to do a better job of reading it
this time!

Here in Congress, we are fond of comparing our country’s capability to that of the
Russians. Perhaps we should take some lessons from them in thig crucial area. For
while I don't believe that they have developed “State of the art” methods of dealing
with this problem, they have certainly done a better job than we have. That was not
a matter of choice. They too experienced a great shortage of young workers. When
they came out of World War 1I, they had lost a tremendous percentage of their
young people. But they did something we still haven't achieved, they developed the
concept of “differential use of manpower". Simply put, that means matching up the
skills, experience, and physical capabilities of the worker to different available jobs.

use we have always had a bountiful supply of young capable workers, we have
never faced up to that task. | believe that if we are smart, we will now get on with
taking the steps to accomplish that Jjob.

For this to K:ppen in & manner that will produce the maximum results in terms
of our Nation's productivity, it will take leadership from the administration, the
Conﬁress, industry, and organized labor. I am ready to move in that direction. The
clock is running.” We need to get on with making the necessary changes in the
system to accommodate the demographic changes that are alreadyriere. I think that
this hearing is a good step forward. I commend the chairman for convening it, and I
look forward to having the testimony of our witnesses.

Chairman HEiNz. Senator Chiles, that could not serve as a more
fitting introduction to our first witness. I cannot resist noting that
I had the pleasure, the luxury, and the privilege, of serving in the
House witﬁ Claude Pepper. He and I served together from the be-
ginning of the House Select Committee on Aging—which I think I
can claim at least part fatherhood for having established; C.W.
“Bill” Young and I offered the amendment in 1974 that created
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that, and Congressman and Senator Pepper—because he has been
both—and I served on the Health and Long-Term Care Subcommit-
tee. He chaired that committee; I was his ranking minority
member. And he has become a household word, and I have gone on
to the Senate, where they said in my departing the House and
going to the Senate improved the intelligence of both bodies.

It is a delight to welcome my good friend and your constituent,
and the most knowledgeable man I know in this entire area, Con-
gressman Claude Pepper.

Claude.

STATEMENT OF THE HONORABLE CLAUDE PEPPER, MEMBER OF
CONGRESS, STATE OF FLORIDA

Mr. Pepper. Thank you very much, Mr. Chairman and members
of the committee, especially for your very kind words of introduc-
tion and comment. I'm pleased to see my distinguished colleague
Mr. Chiles, with whom I have enjoyed a warm friendship for a long
time and whose leadership in this cause is very meaningful to us in
Florida. As you know, you and Senator Grassley and I served on
the Select Committee on Aging together in the House, and Senator
Burdick has been a dear friend and coworker of mine in this area
for a long time. Also, Senator Pressler has come into large promi-
nence in this field himself.

I am particularly grateful to you for the privilege of being here,
and I want to commend this committee for having this hearing. 1
think we are on the verge of moving legislation into the stage of
enactment in this area.

In the House, my bill, H.R. 4154, which is the counterpart of
your bill, last evening was the subject of consideration by the sub-
committee headed by Representative Martinez of California. He
has discharged his subcommittee for the consideration of that bill,
and it now goes to the full committee. And the full committee, or
at least its chairman, Representative Hawkins of California, has
promised me that he intends to report the bill out next week. So
we hope if you do not act sooner, we can send you a comparable
bill over here from the House next week.

Our bill like yours relates only to the removal of the cap. And 1
am glad, Mr. Chairman, that you and your colleagues have put it
in the category of civil rights—the right of people to keep on work-
ing, earning a living and contributing to their country, and contrib-
uting to their own support as an alternative to the necessity of
some kind of public support. I am glad you have put it into the cat-
egory of an important civil right.

We already have on the statute books, of course, as you know,
legislation forbidding discrimination with respect to employment
on account of sex or race. You do not complain because you say
that just because a woman is a woman, she is entitled to work,
which might be in the occupancy of a job that somebody else might
like to have. You give the woman and you give the racial minority
the right to work, because it is an essential part of one’s life and it
makes a significant contribution to the country.

So what we are doing is simply making age irrelevant in respect
to the right to keep a job or to get a job.



9

For example, we know very well, as George Bernard Shaw said,
that some people are old at 17, and some are young at 70. Nature
varies in respect to the individual, in relation to that individual’s
activity and capacity, mental and physical alertness. And for any
government or any society to establish an irrefutable presumption
of incompetency—solely on the basis of age—that is what it
amounts to—mandatory retirement is an irrefutable presumption
of incompetency—is unfair and should be illegal. People who are
mandatorily retired are not incompetent, and at least they should
not be the victims of mandatory retirement unless they are incom-
petent.

We are not, of course, in any way interfering with discharge or
mandatory retirement of people for cause, for lack of competency,
lack of responsibility, lack of punctuality, and the like; we simply
say that without reason--because that is what it amounts to—if
you have a mandatory retirement policy so that you irrefutably
presume incompetency on the part of an older person, it is an in-
stance where, without reason, you are discharging the person from
the opportunity to make his or her livelihood and to contribute to
his or her country.

You remember very well in 1978 when we legislated on the sub-
Jject. At that time, if you worked for the Federal Government, you
could be mandatorily retired at 70, no matter how competent you
were, how faithful, how loyal, how punctual. Your employer could
say, ‘“You are 70. Out.”

;1\;[9? Why? Am I not doing all right? Am I not responsible, punc-
tu ‘”

“You are 70.”

“And when did that get to be a crime? You mean that you are
Jjust going to discharge me because I am 70? The Lord has blessed
me with good health and the ability to do my job, and they say I
am doing it well.”

Well, of course, we know that that was a situation that we would
not tolerate, so we changed the law. Today, if you are working for
the Federal Government, except in a few cases—and we should
minimize those—except in a few professions, you can be as old as
Methuselah was supposed to have been, and they cannot mandator-
ily retire you just on account of age. And we moved over into the
non-Federal field and of course fixed that retirement age at 70 in-
stead of 65, as it has been. We said you cannot mandatorily retire a
private worker, except in a few instances, who is below 70 years of
age.

Now we are simply saying age is not going to be a relevant factor
in the employment of an individual. Judge the individual by his or
ﬁle{r competency, ability, strength, vitality, and durability, and the

e.

Senator CurLes. Mr. Chairman, I do not want to interrupt the
witness, but again, I want him to stay narrowly on the truth. He is
using the word “we” changed the law. I think he was primarily re-
sponsible in 1978 for changing that law. Some of us had to go
along, but I think it more should have been “I” changed the law
rather than “we” changed the law.

I think he is being a little charitable there.

Mr. PeppER. I thank the Senator.
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You know, in addition to what I have said, I am finding a new
dynamism on the part of older people. May I tell you of two or
three experiences I had not long ago.

One evening I was in New York, participating in an Internation-
al Conference on Aging, and our host in New York gave us a lovely
dinner. It was my privilege to sit by one of the prominent bankers
of New York at the dinner. We had a very pleasant conversation. A
couple of weeks after that, I had a telephone call from this gentle-
man. He said he would like to come down and see me. I just
thought he wanted to ask me to do something maybe, and I said,
“Certainly, come along.”

I met him, and I said, “Mr. So-and-So, I am glad to see you. Is
there anything I can do for you?”

b He’ ’said, “You will be surprised and maybe shocked at why I am
ere. :

“Well,” I said, “I will be glad to hear you.”

He said, “You know, I am retiring from my bank very soon. I
fﬁp’? to ask you what you thought I should do with the rest of my

e.

Now, that was a man who had achieved what we would call emi-
nent success. But he felt that he had yet a lot to do to make his life
complete.

Shortly after that, I was with a couple down in Miami, and I
thought this man was a young man, even much younger than he
appeared to be. And I told him this story that I have just recited.

e turned to me and said, “You know, that is just about my
case, too. I just retired as vice president at Chrysler Motor Co.”
That was another man who had achieved what we would call emi-
nent success, and he was not satisfied. He wanted to do a lot more,
while the Lord had given him the strength in life to do it.

I was at a reception here in Washington not long ago, and I got
to talking to a man. He said, “I have five factories in Virginia. 1
wish I had time to tell you about my aging program, my program
for the employment of the elderly.”

Well, somebody interrupted, and I did not get to hear the rest of
the story.

A few days ago a friend of mine with whom I play golf occasion-
ally, who heads a big plant down in Texas, came by to see me, and
he said, “You know, I know you are interested in the subject of the
elderly. I want to tell you what I am doing. In the first place, I am
going to send you some literature to show you the number of my
older people who are staying with me, right on up as long as they
want to.”

And then he said, “I am fixing to build another factory, and I am
not going to employ anybody but the elderly. They will work 4
g(l){ul:g a day, have good vacation periods and opportunities and the

e.

So, I find more and more economic leaders of our country recog-
nizing the right of people to keep on working and to keep on
making a contribution.

As you have already said, and we know, when I was born in
1900, only 5 percent of the people were over 65 years of age. Now,
11 percent; and in less than 50 years, we know there will be almost
20 percent.
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There was a poll not long age by Lou Harris, and he reported
that 9 out of 10 of the American people said there ought not to be
mandatory retirement on account of age.

And then, John Kenneth Galbraith of Harvard wrote a magnifi-
cent article in 1985. I received about 1,000 letters commending that
article against mandatory retirement by Dr. Galbraith, a great
economist.}

So I think that the time has come for us now to declare the na-
tional policy that we are putting age in the same category as sex
and race—irrelevant in respect to getting or keeping a Jjob. I think
that will send a message to the world that will indicate that we are
constantly implementing and perfecting our democracy, expanding
the enjoyment of civil and human rights for our people, a good ex-
ample for the rest of the world.

Thank you very much, Mr. Chairman.

Chairman HeNz. Chairman Pepper, thank you very much. We
all know the leadership that you have given, not just to the House,
!k)gt to all of us. Many of us, as I mentioned earlier, trained at your

ee.

I have just one or two questions for you. I would be hardput to
disagree with a thing that you said. But one issue that will be
raised, I am sure, by some of the people who do not favor the exact
kind of legislation you and I have introduced, is whether or not age
discrimination in employment is an increasing problem for senior
citizens.

A lot of people say we have made a lot of progress against dis-
crimination; people are less discriminated against today than they
were 20 or 40 years ago. That is probably true, but there is stiil
plenty of racism and still too much discrimination based on ethnic-
ity, and there is still, I would say, the legal appendixes, like the
laws on the books, that we are trying to eliminate.

In terms of senior citizens, are they finding it worse, or is it
easier?

Mr. PEpPER. Senator, I think you have put your hand on a sensi-
tive subject. We have had before our committee numerous wit-
nesses who have told about instances where there has been dis-
crimination on account of age—mandatory retirement without Jjus-
tifiable reason to do so.

The elderly people especially, now that there are more of them
who want to be more active than they were in the past, they do not
want to run into this impediment of mandatory retirement, which
can be used, as you know, by clever employers in a way to deny
them the right to make a living. And in connection with that, 1
think we should open up, we could well provide maybe by statute,
that every institution of educational character which receives.Fed-
eral aid should allow elderly people without cost to them to go to
school there, to take courses, either increasing their skills or giving
them another skill that would enable them to turn to another ac.
tivity. Naturally, if somebody just turned a bolt for 20 years or 40
years, they might not want to keep on doing that. But they could
well learn to turn something else maybe. And we should offer them

! See appendix, p. 125.
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the opportunity to develop a skill that they possess so they can do
a little better, or turn to a new vocation, because they have ac-
quired a new skill.

But you are right; it is a great impediment to the elderly if we do
not clarify the national policy that you cannot discriminate on the
irrelevant basis of age in respect to the vital opportunity for elder-
ly people to make a living.

Chairman HEeinz. Claude, thank you.

Senator Burdick, do you have any questions for Mr. Pepper?

Senator Burpick. Mr. Chairman, I would like to tell my old
friend how glad I am to see him here today. You are exhibit No. 1
to the case. You have proved your ability, and you have asserted
that right for everybody.

Where would we be today if our jurists had to retire at age 70?

Where would Britain be in the Battle of Britain without Winston
Churchill?

We need the Winston Churchills, we need the Claude Peppers.
We need their brains, we need their input.

I want to thank you very much for your testimony here today.

Mr. Pepper. May I just say thank you, Senator, you are so right.

May I just say one other word? We have had advances, requests,
on the part of Members of the House that they be permitted to
offer amendments to our bill. And we have persuaded the chair-
man of the subcommittee to discharge his subcommittee so that
there will be no amendments. And the chairman of the House Edu-
cation and Labor Committee has said he will not bring the bill out
if it is subjected to amendment.

So, we are proposing a clean bill. We will deal with the subject of
exemptions later. There are subjects that should be considered in
the field of exemptions, but some of them more, some of them less.
But we are hoping that we can keep it a clean bill, and we will just
declare it a national policy that you cannot discriminate on ac-
count of age against somebody who is vital of mind and body and
capable of rendering continuing great services to the country.

Chairman HeiNz. Congressman Pepper, Chairman Pepper, Sena-
tor Pepper, Judge Pepper—all of them apply to you—we are deeply
grateful to you for your leadership on this and so many issues.

Thank you very much.

Mr. PEPPER. Senator, I want to compliment you on all that you
have done. It is a privilege to work with you.

Thank you.

Chairman Heinz. Thank you.

[The prepared statement of Representative Pepper follows:]
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'GOOD MORNING. 1S A PLEASURE TO BE HERE BEFORE THE SENATE SPECIAL
COMMITTEE ON AGING AND TS DISTINGUISHED CHAIRMAN, SENATOR JOHN HEINZ, TO
DISCUSS THE {SSUE OF MANDATORY RETIREMENT.

MANDATORY RETIREMENT IS5, FIRST AND FOREMOST, A CIVIL RIGHTS ISSUE. TO OUTLAW
MANDATORY RETIREMENT WOULD BE TO GUARANTEE THE RIGHT TO WORK AND MAKE A
LIVING IN AN HONORABLE WAY IN A FREE COUNTRY, AND TO ALLOW ECONOMIC REWARD TO
THOSE WHO WANT TO WORK TO PROVIDE FOR THEIR OWN SECURITY AND SUSTENANCE.

WE DON'T ALLOW ANYBODY TO BE DENIED THE RIGHT TO MAKE A LIVING BECAUSE OF
SEX, AS WE USED TO. WE DON'T ALLOW ANYBODY TO BE DENIED THE RIGHT TO MAKE A
LIVING BECAUSE OF RACE, AS WE USED TO. WE HAVE SEEN THE IRRELEVANCE OF THESE TWO
CHARACTERISTICS TO THE EMPLOYABILITY OF AN INDIVIDUAL. IT IS TIME WE RECOGNIZE
THE IRRELEVANCE OF AGE AS A DETERMINANT OF COMPETENCE, VIGOR AND RELIABILITY.

ANCTHER FACTOR IS INVOLVED. THERE MAVE BEEN MAJOR DEMOGRAPHIC CHANGES
THIS CENTURY.

IN 1900, ONL Y 5 PERCENT OF POPUL ATION WAS OVER 65. NOW || PERCENT ARE IN THAT
CATEGORY. IN LESS THAN 50 YEARS, ALMOST 20 PERCENT OF THE AMERICAN POPULATION
WILL BE OVER 65 YEARS OF AGE.

INTERESTINGLY, THE FASTEST CROWING SEGMENT OF THC POPULATION IN THIS
COUNTRY IS THE GROUP 85 AND OVER, OF WHICH | AM A MEMBER. TODAY IT IS NOTHING TO
SEE PEOPLE FUNCTIONING WELL IN THEIR NINETIES. THE HOUSE AGING COMMITTEE HAD A
HEARING A FEW YEARS AGO WHICH FEATURED 7 WITNESSES 100 YEARS OF AGE AND OVER. A
LADY OF {00 WAS THE YOUNGEST. A FORMER RAILROAD LOCOMOTIVE FIREMAN, 112, WAS
THE OLDEST. THEY WERE LUCID AND DELIGHTFUL, WITH MANY STORIES TO TELL.

ALL EVIDENCE SHOWS THAT AMERICANS ARE LIVING TO "A RIPE OLD AGE." ARE WE
GOING TO HAVE TO PROVIDE MORE SUPPORT FOR THESE OLDER PEOPLE? OR CAN WE
SOMEHOW ENABLE OLDER INDIVIDUALS TO SUPPORT THEMSELVES WHEN THEY ARE ABLE TO
DO SO AND WISH TO DO S0? THAT, AND THE FACT THAT THE RIGHT TO WORK 15 A
FUNDAMENTAL RIGHT OF ALL AMERICANS, IS BASICALLY WHAT TODAY'S HEARING IS ABOUT.

YOU MAY RECALL THAT, BEFORE 1978, EMPLOYEES OF THE GOVERNMENT OF THE
UNITED STATES, NO MATTER HOW HEALTHY AND TALENTED, HOW CONSCIENTIOUS AND
RESPONSIBLE, COULD BE RETIRED AT THE AGE OF 70. WELL, WHAT HAD THAT INDIVIDUAL
DONE WRONG? HE OR SHE WAS FORTUNATE ENOUGH TO LIVE TO THE AGE OF 70, AND YET
THE LAW SAID THAT YOU COWULD BE AND SHOULD BE MANDATORILY RETIRED AFTER
REACHING THAT MILESTONE.

IN 1978, WE CHANGED ALL THAT. TODAY, IF YOU ARE ABLE TO PERFORM YOUR
FEDERAL GOVERNMENT JOB UP TO STANDARDS, YOU CANNOT 8 MANDATORILY RETIRED
BECAUSE YOU HAVE REACHED THE AGE OF 70. THIS WAS A RESOUNDING VICTORY FOR
FEDERAL EMPLOYEES. NOW WE WANT TO MOVE A STEP FURTHER. .

AFTER REMOVING THE CAP FOR THOSE WORKING FOR THE U.S. GOVERNMENT, WE WANT
TO TAKE THE RETIREMENT AGE CAP OFF THOSE WORKING IN PRIVATE ENTERPRISE. THAT IS
WHAT MY BILL, H.R. 4154, AIMS TO DO.

NOT EVERY OLDER AMERICAN WANTS TO CONTINUE WORKING BE YOND THE AGE OF 20,
BUT, AS THE MAIL RECEIVED BY MY SUBCOMMITTEE REVEALS, MANY DO. DEPARTMENT OF
LABOR EXPERTS SAY THAT, IF H.R. 4156 WERE 10 PASS, 195,000 PEOPLE WOULD PROBASLY 8E
ADDED TO OUR WORKFORCE BY THE YEAR 2000. THIS WOULD BRING SAVINGS OVER 43
MILLION IN INCREASED REVENUE FROM THEIR EARNINGS.
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THERE 1S STRONG SUPPORT FOR ELIMINATING MANDATORY RET IREMENT IN THE PUBLIC
DOMAIN OF OPINION, A HARRIS POLL CONDUCTED IN 138] REVEALED THAT 9 OUT OF 10
AMERICANS OPPOSED MANDATORY RETIREMENT ON ACCOUNT OF AGE.

IN 1985, THE DISTINGUISHED ECONOMIST, JOHN KENNETH GALBRAITH, WROTE AN
ARTICLE ON MANDATORY RETIREMENT IN PARADE MAGAZINE. OUR SUBCOMMITIEE GOT
SOME 1,000 LETTERS IN RESPONSE TO THAT ARTICLE, MOST .OF THEM SUPPORTING THE
gggLCEPT AIRED THERE, THAT MANDATORY RETIREMENT ON ACCOUNT OF AGE SHOULD BE

ISHED.

EVERY NOW AND THEN, PEOPLE WILL ARGUE THAT BY ABOLISHING MANDATORY
RETIREMENT, WE WILL BAR THE BENEFIT OF PROMOTION TO YOUNGER WORKERS. | ASKED
MY STAFF TO INVESTIGATE THAT CHARGE. 1 AM TOLD THAT COMPETENILY UNDERTAKEN
STUDIES SHOW THAT, EVEN AT THE HIGHEST LEVEL, THE DELAY WOULD NOT BE BEYOND
HALF A YEAR TO YOUNGER WORKERS, IF YOU ALLOW THE OLDER WORKERS TO REMAIN
EM.ZLOYED. AND, AMONG LOWER-LEVEL WORKERS, THE DELAY WOULD NOT BE OVER 5 TO 10
WEEKS.

| MENTIONED THE MANY LETTERS RECEIVED IN RESPONSE TO JOHN KENNETH
CALBRAITHS FINE ARTICLE. | WOULD LIKE TO SHARE SOME STATEMENTS FROM THOSE
LETTERS:

.. A CALIFORNIA RESIDENT WROTE, ™I MYSELF AM 88 YEARS OLD AND AM S5TiLL
WORKING 2 DAYS A WEEK AT MY TRADE AS SHOE SALESMAN, WHICH | STARTED 5§
YEARS AGO AND STILL LIKE iT. THERE SHOULD BE NO AGE LIMIT IN THIS MATTER.
DO SOMETHING ABOUT IT, CLAUDE."

.- IN ANOTHER LETIER, A 65-YEAR-OLD WISCONSIN MAN FACING FORCED RETIREMENT
WROTE, ™ HAVE NO QUARREL WITH THOSE WHO WISH TO RETIRE AT 65, OR EVEN
EARLIER If THEY SO DESIRE. HOWEVER, | STRONGLY FEEL THOSE LIKE MYSELF
SHOULD HAVE NOT ONLY THE LEGAL OPPORTUNITY, BUT ALSO SOME INCENTIVE TO
CONTINUE ACTIVE EMPLOYMENT AS LONG AS WE DESIRE."

_  ANOTHER ELDERLY WOMAN WROTE, "OUR MIND AND BODY WORK TOGETHER IN
MIRACULOUS WAYS AND IF WE CUT OFF THE ACTIVITIES OF ONE, WE CURTAIL THE
OTHER."

_  AND ONE RESPONDENT WROTE SIMPLY, "WHEN A MAN RETIRES, HE EXPIRES.™

YOU WOULD THINK THAT, IN THIS GREAT COUNTRY WHICH PRIDES ITSELF ON FREEDOM,
THERE NEVER WOULD HAVE BEEN SUCH A DOCTRINE, AT LEAST ADMITTED WITHIN .THE
BOUNDS OF LEGALITY, TO TELL PEOPLE THAT BECAUSE THEY HAVE REACHED AN
ARBITRARY AGE, BECAUSE THE LORD HAS BEEN GOOD 70 THEM AND THEY HAVE REACHED
A CREDITABLE OLD AGE, THEY HAVE TO QUIT WORK.

THIS IS A VERY SERIOUS MATTER. | BELIEVE THAT THERE iS5 GOING TO BE A
RENAISSANCE OF SORTS AMONG THE RETIRED PEOPLE OF THIS COUNTRY, WHO WANT TO
CONTINUE CONTRIBUTING TO SOCIETY. THEY DONT WANT 7O BE CAST OFF AND DENIED THE
OPPORTUNITY TO KEEP MAKING SUCH CONTRIBUTIONS AS THEY WANT.

WOULD WE TAKE AWAY A JOB FROM A GUALIFIED BLACK PERSON 50 WE COULD GIVE 1T
TO A WHITE PERSON? NO — iT IS ILLEGAL ANDIT IS MORALLY WRONG. WOULD WE TAKE
AWAY A JOB FROM A GUALIFIED WOMAN SO WE COULD GIVE IT TO A MAN? NO —1IT IS
ILLEGAL AND IT IS MORALLY WRONG. 50 HOW IS IT POSSIBLE THAT WE ARE STILL DENYING
EMPLOYMENT OPPORTUNITIES TO OLDER AMERICANS ONLY BECAUSE THEY REACH THE AGE
OF 707 1T IS IMPERATIVE THAT WE PUT A STOP TO THIS. ATTAINING THE AGE OF 70 SHOULD
BE CAUSE FOR CELEBRATION, NOT THE TIME FOR A PAT ON THE BACK AND A GOLD WATCH,
AND A REQUEST TO STEP ASIDE.

WE ARE DEADLY SERIOUS ABOUT THIS COMPELLING NEED. THE HONORABLE CHAIRMAN
OF THE HOUSE COMMITTEE ON EDUCATION AND LABOR, MY COOD FRIEND, GUS HAWKINS, IS
COMMITTED TO BRINGING THIS 155UE AND MY BILL BEFORE THAT COMMITTEE. OUR BILL HAS
THE COSPONSORSHIP OF ALMOST EVERY INFLUENTIAL MEMBER OF CONGRESS IN THE AGING
AND LABOR FIELDS. WE HAVE EVERY REASON TO BELIEVE THAT THE BitL Wilt RECEIVE
FAVORABLE REVIEW FROM THE EDUCATION AND LABOR COMMITTEE.

| COMMEND THE SENATE AGING COMMITTEE FOR HOLDING THIS IMPORTANT HEARING
AND | LOOK FORWARD TO WORKING TOGETHER TOWARD TO HELP AMERICAS OLDER
WORKERS. AGEISM IS AS ODIOUS AS RACISM AND SEXISM. AGE DISCRIMINATION MUST BE
ABOLISHED, AND MANDATORY RETIREMENT ELIMINATED. THANK YOU VERY MUCH.

[ XX XE]
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necessary thot 4 continue 10 eore. uniil oge 78, | began 10 exrn my living ot 36
ord muat continue 10 16 1o hove enough money dor the rest of my life
exporaas. It would relleve ma greatiy if | covlo know thot ) dide't have to
KT Ier work aften forced cetiremant In 1984 from 1he University of Texcs
‘whate | new work,*

~ ™ have no quorrsl with these who wish 10 tatlre 01 63, of swen eariter If They so
Cusire. Howwver, | 1trongly leel those like mysslf should farva not oaly 1he tegal
mnmn 7o But Bl same incentive te continue active smployment ol 1ong 6
Tive ot 18 © Geywar~oid maon from Neench, Wisconsin.

Retlr

« A man (rom Polaa Verdes Estates, Calltornia, 1016 61 the piscsure he dwtived
trom werk, ®| am 69 years 610 ond | hove o poad Job o3 On ceroRpaCe enginmer
whicr | enjoy. | belleve | am making o weful conteibution 10 ou society. |
dor't want 1o retlre ot 70.5

= An B2-ymr-cld woman whria b 0 WiGi6! secretary for twh Neew Y ork City
women wiites, "Mt Calbmllh s 1ight « 0 parson shoukd not shap working o
iong a5 God glve Nim or har good hoolth 1T doas keap one yourg 10 Neve
something 19 $*

e A Moyenrol¢ mon from Lompec, Callfornio, relotes 1he ditlerent rales werk
ploys in pecplets lives, ond the volve of b meaningful voketion ™ om o bk year
old Ironwarkes thot has witered numerous physical Injuties over the past 25
years but | must endure 2} more years 10 quality for my unlors pension ang
social sacueity. By contrest, on acquainionce of mine 1 on B0 racr old engineer
who wos Inroed 1o becve Nis 1o 15 years ogo, Another company wos walting in
the wings 10 tup his reservoir of expesbence ard he 1y 31l very atlively worklng
Tor tham. 1f ha were lorced 10 shut down his Mind even now, Much les ot 85, i1
would be his deorh warrant.®

~  Another Calliomic resident welzes, *| think the goueranant snould condidar Iris
(she Gelbrolth articlah | myswil om B8 yeors pid ond am stlil werking 2 days of
my 11068 01 shoe solewmian, which e1orted 55 years ago and s1lliiike It. There
shauld e no age Hmit in this matier.® Than o perscnal messeps to Congresamon
Peppac, "Do scenathing obont I1, Clowde! ™

Jhe P L.

0nts

«  "Our mind end dody work together In mirecuious wayt ond |f we cut off the
activiies of one, we curicil the othet,® contriduiee o §7-racer-old Lowlsiang
oo

- One raoondent contribuled ¢ Shcrt phrose pached o ith meoning "When o mon
retiran e saplren®

A Jleyemroid Oregon woman 101d 1he maving stary of her grandmother, whe
was forcad 1o ratire ot ope k5. By the u. of 75. she hod undergone extensive
mom-m tor o ten-yeus Illmu lor icions con find ne physical
rondoaughter fad m had she not been oait aside
Trem 11w rvecem of prmcumy 1m0 o vevwaered ile o€ {nlaurs, wouid have hod
euch 10 otfer her worina®
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THE IMPACT OF UNCASPING THE ADEA
On olger workern
the Age Dlerimistion In Employment Act LANDEA} wondd addd
oppromimotety workers sge 70 and over 15 the 78 midtion workers {aged 40.70)
now cowerad by Hw Act. Ths would be 8 Ihves parcent ircrecss in We mumber of
indivieuls protected agninst oge discrimination in emplcyment,

Ol cowsa, not oll parsens when the low wondd pwrmit 10 enter or remoln in the
O

werkferce would chooss 1o do so. o Labar statlstics,
mandorory retiremant wauid result 1n 195,100 mare older men in Ihe kabor Torce by the
*nd of the Cecode Almest hall (90,300) would be in the 68-70 ege Group.. Thes,

aliminating mondoteey ratlrement has on effect an workers who hove not ot rocchud the
compuinory retirement age

On 1™e egonarnpy

increating the Labor force participation rotes of oléer workers would hove o
baneficlal effact on the econonty, Social Secwity and gover, t revanuas. According
10 0 1985 study by Morcer-Maitinger, on actuarial firm, eximotely S800 million i
genercted In sovings tor every SO,000 clder workars retelred In the workforce It
lollows, then, that ovw 33 blllion in revarwe wewld ba pained by the eliminction of
mandotery relirement.

On busineany .
Tre Labor Depariment's studies Leciicate thet business adopted quite sasily 1o the
1978 ADEA [{ the v et cge from £S5 10

0. Thase some erudies conchade that ge!
whuld have no grecter tnpact on people remaining i the workfercs than valding the oge
1670, Mors urngactontly, mony smpioyers bellevs costs ore bower for older workers, Ona
third of aidar workers in lorger firms have empioyers who believe coats wili decragey I
older workars remaun on the job.

O mingyities

The L cbar Department 1ound that the rise in parmizaidie mowiatory retireiment age
10 70 resdtnd ko onlp negligible efiects on women, minrites and youth, and that
ceolishing mondatory retitemen? woulc hove 8 Similarly Minimal Wvpact.  According to
tha Laboy Depertmant, *The estimated additkonal number of comparcbie apevh’ warkers
e priential competisas for lase than one-quartar of e percent of all fuli-time
workers sgus 16+19; besa thon enedal? of one parcent of all full-tieme dlack workers opes
16-5%1 ond areund one-tenth of ane percent of oit full-thrse femals workers oges 16.43.4

On opgortuniiies for promnathmy

Again, the Labor Departmant st adies refule the icea that cn increased member of
aioer workers would signlficantly daloy promotiors for younger workera.. One Tty
repaets 1hat ¢ 1en percant increass in the kaor force participatian ravas of men age &3
liwice the prejected impact of sllminating mondatory retirwment] wowld dalgy, on
ovarogn, promotions ot the highest sonks by coly one-holl yaar, whils at Ine lower ranks
individwnl prormotions would be retorded by approsimalely five 10 teh waeks, Thaae are
insigriticont ettects, eapecislly when wighes ogoiret the harmicl consaquences of
dorced retirernent based on ege.

SUMMARY

Undar current low, mondatory retirement policies apply 10 more tham holf of
Americo's elder tubot force. Pubilc opinioh & clearly eppasad fe ch policlasy 12 States
Nove alrendy ebalished o sigerkfi of

Americon have na y 0ge, 0N there s prowing tiporilson
hooor! InWmuvathmN«lulhwm

Mordatosy retirement hat been shown 1o hove Survastoting aftacts on individucls
mental end phraicol haalth, 0wl ells severs sconcenic fats (or Mmony cider peopie who
covet alferd 0 wouid increcie the iabor
Porce by 195,000 by the year 2000, wonld e redad tevenut 1o the ULS. Treawry ond 1o
Secial Security, windd net odveriely cifect tuainess, ond wauld create no significent
o0ditienal Nardship tar yeunges warkers, women or mincr Ithes.

"

Mony wxper1s coraides The ramovel of tHe upper oge limlt of 10 fram the A o
most elfecthve way to mlh’v: Mmondolary rutirement.  This aXhon, which :M ;

o malntan thalr indepesdence ord dionity,
Evidence tram mony sources paints ta the nesd 1o ect reitily 15 erodicete the re ke
ventiges of oge Dles In the workpiota,  Just <8 roce ord Mex e no Indicoters ol
mvux or wrployetliity, 20 should ope never be wed a1 & determinat of one’s

12
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APPBOIX
(EWCRESOUN PEPPER'S BILL TO ELIMDUR NODKTOR RETTENENT

"E="H.R.4154

h‘ﬁl’w-#ud 1902 s ramess thn
asimen agn Buinen sypiaside 0 mplogess who e -le
wosh A, end o Ay purpmen

IN THE BOUERE OF REFRESENTATIVEE

which veo roiurved 1 the Onunictes oo Révsasien aod Labue:

A BILL
To wneed e Age Dissriminasion s Rinployeens Ass of 1087
o remove Che mazimmzs sge Gmisation spyliceble o sav
ployess who o7 protecied under 4uch Act, wad for other
Rpose.

Ba it ensesed by the Seoats axd Houm of Baprosenie-
tiowe of the Unilod S20i00 of dworion in Comgross assrmbled,
AECRION 1, BNOKT TITLE.

This Awt may be eitad a2 the *Age Discrianaion is-
Emplayment Aswadriexte of 19067,

SXC. 2 ANENDRENTS YO ACY.

12) Covnacs Unpas Guour Haarrs Proo—Bub-
mullduﬂh‘dmmmhlw
playmas Ant of 1987 (89 USC. SI2EXLI. w added ¥y
wction 116s) of the Taz Ryaizy end Flaca) Borpesaibiity
Act of 1903, 's amended by suiking oat “throwgh 89" esch
piaes i appesry nod inserting in Sew therecd “or older”.

By TeCINCas Asmrsames.—-Subsestion (g) of the
Age Discriminasion s Exrpleysoeck Acs of 1067, 02 added by
sacticn BOSTLICH) of the Oldes Arterieans Act Amendments of
1904, it amanded by siriking ot “gIY* and bmening i
Bon thereel “DXL"
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() Bauovar, 07 Masiwow Aoa Lonestou. —-See-
dee 1% of the Age Discrimisacics I Employmest st of
1D (30 [1.8.0. 831) is acomwied—

(1) lo sobesction (s) by wrtking eul ‘St lesw thas
srensy pears of age”, nnd
@) b eobescticn (1) by wriking o Dt wot
weventy posrs of age,”.
#BC. 3. EFYRCTIVE DAYE AND APPLACATION OF AMEMD-
L

Tt As a3l e coeadmests made by secticn 3 of this
Act shell taks offecs o Jacwary 1, 1087, axsept thas wish
napect (o a1y employss whe s suiect 10 o eollective-des
gulzing agroncesd-—

) which b s ellsat w0 Juae 30, 1988,
03] which torcaizates slter Janvesy 1, 1987,
) say provision of whish was encered ioto by o

Ibr orgusisution (s defined by section SIANA) of the

Foir labor Biandards Ao ‘'of 1588 (9 UB.Q

BOMAXAD, axd

H4) wich sontaim aty proviscs that would b m-
porseded by such amendmaents, bus kv the eperstion of

Wiy asation,
wch caeninests shall net apply uutil the Wrmisacicn of

weh ealleotive Marguiing agresmece cr Jassary 1, 1960,
whichever coours Bret.
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Chairman HeiNz. By unanimous consent, I ask that the written
statement of Senator Jeff Bingaman be included in the record at
this point.

[The prepared statement of Senator Bingaman follows:]

PREPARED STATEMENT OF SENATOR JEFF BINCAMAN

Mr. Cuairman. I wish to commend you and the ranking minority member, Sena-
tor John Glenn, for holding this hearing today. It is an excellent opportunity to air
some of the issues and problems surrounding the Nation's mandatory retirement
policy.

Despite federal legislation to prohibit most forms of age discrimination in the
workplace, discrimination based upon age is still a serious problem. Furthermore,
older workers encounter many cbstacles; 1) negative stereotypes about aging and
productivity; 2) job demands and schedule constraints inconsistent with the skills
and needs of older workers; and, 3) policies, such as early retirement incentives and
discontinued pension credits, that blunt the desire to remain in the labor force.

Today’s hearing focuses on the effect of lifting the age-70 cap now contained in
the Age Discrimination in Employment Act [ADEA). Enacted in 1967, ADEA origi-
nated from Congress’ determination that age discrimination, like discrimination
based upon race, religion, sex, or national origin, is inherently contrary to the prin-
ciple of individual merit. Specifically, the ADEA was enacted “to promote employ-
ment of older persons based on their ability rather than age; to prohibit arbitrary
age discrimination in employment; and to help employers and workers find ways of
meeting problems arising from the impact of age on employment.”

The objectives of the ADEA are certainly worthy. However, its statutory policy
permits forced retirement and other forms of age discrimination for persons age 70
and above. The policy acts as an obstacle for those 1.2 million Americans in the
labor force over the age of 70 who want to continue to work—either for reasons of
economic necessity or for personal self-fulfillment. Many other older Americans who
would like to work beyond the age of 70 are forced to retire.

In my state of New Mexico age discrimination is banned for all classes of employ-
ees including those employed by the state, local governments, and private businegs.

Compelling civil rights and economic arguments exist for eliminating forced re-
tirement. According to a recent Department of Labor study, abolishment of the
mandatory retirement age would not have a significant adverse impact on other seg-
ments of the labor force such as women, minorities, and youth. Allowing older
people 10 remain in the work force will ease the pressures on our retirement income
programs. According to recent figures from the Social Security Administration, the
elimination of mandatory retirement would save the OASDI trust fund $0.7 billion
annually by the year 2000 and %4 billion by 20620,

Elimination of mandatory retirement will reinforce our recognition of the value of
the older worker’s skills, knowledge, and ability. It will also allow older workers to
decide whether they want to confinue to work or retire. I think we should allow
that freedom of choice.

Thank you Mr. Chairman.

Chairman HEINz. Our next panel consists of four witnesses;
would they please come forward? Victor Steigerwald of Pittsburgh,
PA; Selomon Levine of Bridgeport, CT; Wolfgang Granat of Phila-
delphia, PA; and Dr. Vincent Gallagher of Grumman Corp., Beth-
page, NY.

I would like to invite Mr. Steigerwald, who comes from my own
home tovmn of Pittsburgh, and who is also listed first on the witness
list, to be our first witness on this panel.

Mr. Steigerwald, we welcome you to the committee. We thank
you for coming down, and we look forward to listening to what you
have to say.

STATEMENT OF VICTOR STEIGERWALD, PITTSBURGH, PA

Mr. STEIGERWALD. Mr. Chairman, ladies and gentlemen, my
name is Vic Steigerwald. I am 78 years young. I was raised on the
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north side of Pittsburgh, PA, commonly called the garden spot of
the world.

I lost my arm at the age of 6, but frankly, that was 67 years ago,
and I cannot ever remember having two.

Last year, I lost my job on age alone. I went to my bosses. They
tried to go higher, but they could not get past this law.

So here I am. And they are saying to me, “Oh, you are getting
old now. It is about time you retire.” The first thing that enters
your mind, you get a little angry.

T have been on this job so many years. I am still doing a good job.
And you go and you ask your bosses. They went to bat for you.
They want to keep you. But they cannot beat city hall.

So for about 6 months, I was depressed. The devil would jump up
once in a while and say, “Why don’t you strike back?”

Well, that is not always too good.

I am a guest here of Senator Heinz and was asked to come to
Washington to testify of my own personal experiences. Let me ask
you a question. How old is old? Some people are old at 40 and 50.
Other people are still productive in their 70’s and 80’s. So there-
fore, that proves to you that age is only chronological.

I had to rely on my Social Security check—no income other than
that. I do not get a pension. Se you are waiting for the 3rd of the
month to get your check. This month, you rob Peter to pay Paul;
next month, you rob Paul to pay Peter. That is what it is like
living under Social Security.

My family doctor tells me anybody that keeps active—and he is
speaking of anybody—who is normally in good health, that person
is getting the therapy that you need, and it can possibly add 5
years to your life. And I firmly believe that.

In 15 States, mandatory retirement for the public sector employ-
ee is illegal, and at least seven bills have been introduced in Con-
gress here to do something about this. At present, Senator Heinz is
working on this bill, and I feel it will pass.

Workers 70 and older are allowed to keep their jobs in some
cases, as long as they can pass the evaluations that the others have
to pass.

Now I am working again. I feel like a first class citizen. I am
working through the Area Agency on Aging. And my boss is here
with me today to give me some moral support. This is a group of
people 55 years old or older who meet four times a year, quarterly
meetings, to discuss their problems. And if you were at one of these
meetings, you would say, “Oh, these people, they are misfits. Who
wants them? Who can help these people?”

Let me tell you something. My boss and immediate superior,
Doris Beech, can solve that problem very easily. She has a way
with these people, makes them feel good and keeps them happy. 1
really do not know how she is able to do this.

Now, I do not make a lot of money on this job. Probably a lot of
them would turn their noses up at this job. But I am on Social Se-
curity, and I get $559 a month, and on this little job, I only clear
$250. But without this job, I would not be able to drive a car, pay
Blue Cross/Blue Shield, or meet any of my bills. With this job, I
am able to pay these bills.
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The secret of a full life to me is to be needed, wanted, respected,
and in some cases, to be loved. Without these ingredients, you
really have nothing in life to live for. It is like slow suicide. That is
a terrible word to use, but that is how you vegetate and how you
feel. It is slow suicide.

There are more than 1 million workers, as I understand, in this
country who are still in our work force, and many of them are fi-
nancially able to retire, but keep on working for the fulfillment
that it gives them. In my case, I work out of necessity. I have been
asked, “How long are you going to work?’ I do not know. I will
leave that in God’s hands. But I will work as long as I can, because
this job mentally and physically is good for me.

This working out of necessity, there are an awful lot of people.
We would have to get welfare, stand in line for free butter and
cheese. These people do not want to do that. These are proud
people. They want to work and be a part of this country.

Now, I would like to say this. The President of the United States,
many Senators and Congressmen, not to mention other men in
high positions in the Government, and until yesterday, nearly all
the Supreme Court was over 70 years of age. Now, if I can accept
the laws that they legislate and pay my taxes, why can’t you
accept me.

I know my job is not as complex as some other Jjobs are—world
events, domestic affairs—I realize that. But would you believe it?
That little job I have is as important to me as some of the Jjobs that
you have. No social position, but you do not need social position
around friends.

Chairman HEeinNz. Sometimes these jobs up here do not mean
social position, either.

Mr. STEIGERWALD. What’s that?

Chairman Heinz. I am afraid that these Jjobs up here do not
mean social position; it depends on whether you do them well or
not, and sometimes that does not even help.

Mr. SteiGERwALD. That is right.

I am happy with this job, menial as it may seem. This type of a
Jjob, everybody would not do. A lot of people that I work with do
not like this job. But to me, I am doing a good job as a Ranger at
North Park Golf Course, and in the wintertime, I am doing a good
Jjob looking after 700 pair of skates.

OK. I have carried the ball now as far as I can on Senate bill
1054. Mr. Chairman, it is up to you and your committee to take
that ball and carry it and come home with a good solution.

The CHAIRMAN. Mr. Steigerwald, thank you very, very much.

[The prepared statement of Mr. Steigerwald follows:]
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Mr. Chairmen

Ladies and Gentlemen

My pame is Vic Steigerwald, I am 73 years young, was born and raised in Pitisburgn,
Pa., commonly known as the Garden Spot of the world. Lost my arm at the age of mix
and frankly can't even remember having two.

A & guest of Senator Heinz end was asked to come to Washington to testlfy of oy
personal experience with forced retirement and how it affects you.

How old is old. Age to me is chronological., Some people are old at 40 and 50,

but other people-are productive in thelr seventies and eighties. I belong to the
latter. The President of the United States, zeny Senators, Congressmen and nearly
the entire Supreme.Clourt are over seventy. Would i{ not be a shame to lose all

these nice pecple. If I can accept the laws that they put into legislation, pay

my taxes, why can't they accept me. Of course I know that their jobs are more
important than mine, but my Job is all I have and ii is important to me.

1 have had the experience of sltting at home, doing nothing, waiting for the 3rd of
the month for my Social Security check. I was not able to make it stretch far enough.
Frankly doing nothing is slow suicide.

My family doctor tells me that working and being active can add five years to my life.
Ey the turn of the century, people will be living to 90 and 100. What are we going

to do with all these people?
In 15 states mandatory retirement for public sector employees is lllegal and at

least seven bills have been introduced in Congress ‘m cutlax the practice on the
national level., Senator Heinz has introduced ong. In Pennsylvanis, mandatory
retirezent is neither required nor illegal.

Workers age 70 and older can keep their jobs as long as they pass the same eévalua-
tions that other employees must have.

Now I feel like a first class citizen paying my taxes and bills and feel like
someone, I am only allowed twenty hours a week which amounts to $250,00 a month

plus my Social Security which keeps me afloat.
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Before, I was 2 self exmployed person and worked seven days & week. Received nc
pension. Was not included in Soclal Security wntil 1950, Many people are ahle to
Plan their retirement, but ny generation had little opportunities. We were products
of the Depresslon days and earmed very little money to bulld up our Social Security,
Some families I know live on $400.0C a month. I worked on a Food Bank as a volinteer
for two years and during that time intexviewed nearly 300 people. & family of four
was allowed an income of $10,000 a ysar and during that time I never met one who
was anyvhere near that income, We gave them 70 1bs of food per month to tide them
ovex.
At present I am employed by the Adult Services Area Agency on Aging as a Ranger at
North Park Colf Course in the Swmer and as & skate repairmen at the Ice Skating
rink in the Winter. If I did not have this job I could not afford to drive a car
or pay oy Blus Cross and Blue Shield. I am happy with this job, menjal as it may
be, because it fills my wanis and gives me my human dignity. I am happy to Bay
that T az still the head of my family of & children, 8 grandchildren and 3 great
grandchildren. Would like to live long snough to be the 5th generation like ny
fathsr and mother.
I intend {0 work as iong as I am ahle. Will ne the Tirst to know when I can't. wWith
the help of Cod and a good left arm we will get the Job done.
Now it is your turn tc carry the ball on Senate Bill 1054. I feel you can resolve
it.

Thank you for your patience and God Eless you.



28

Chairman HEeiNz. Before I recognize our next witness, I would
like to recognize Senator Don Nickles of Oklahoma.
Senator Nickles.

STATEMENT BY SENATOR DON NICKLES

Senator NickLes. Senator Heinz and Mr. Chairman, thank you
very much. I compliment you on the hearing today and look for-
ward to hearing from some of the experts and panelists.

1 will also mention that I think myself and probably everybody
else on the committee face a lot of difficulties. We have got four
committees meeting at the same time, and so I can only be here for
a few moments, but I do look forward to hearing at least the thrust
of what most of the statements are today.

So thank you.

Chairman HEINzZ. Senator Nickles, thank you very much.

I might add that Senator Nickles serves, as does Senator Grass-
ley on the Committee on Labor and Human Resources, which is the
legislative committee of jurisdiction, and Senator Nickles, in par-
ti?ular, is a very important member of that committee on this leg-
islation.

So Senator Nickles, I am delighted that you are here.

Senator NickLes. Thank you.

Chairman HEeinz. I know of all the committee hearings that are
scheduled today, and I apologize to all members that this is, for
many of you, one out of four committees that you must attend.

Our next witness is Mr. Solomon Levine from Bridgeport, CT.

Mr. Levine.

STATEMENT OF SOLOMON LEVINE, TEACHER AND MEMBER OF
AARP, BRIDGEPORT, CT

Mr. LEVINE. Mr. Chairman and members of this committee, I am
Solomon Levine, a teacher for the past 30 years in the Fairfield, CT
School System.

Thank you for this opportunity to speak on behalf of the Ameri-
can Association of Retired Persons. I am proud to be a member of
the American Association of Retired Persons, which, with approxi-
mately 22 million Americans over the age of 50, is the largest
membership organization in the country.

AARP counts among is members about 6 million persons who
work. Every one of them should be allowed to work for as long as
he or she individually can make a valuable contribution to their
job and to society. :

This coming Monday, I will teach my last American history and
world geography classes. In describing America’s founding and de-
velopment to eighth graders, I try to instill in them the sense of
fairness and equal opportunity that this country is based on—that
people have to be judged for what they are as individuals, not by
what others perceive them to be because they belong to a certain
“group”. I teach them that this country has struggled through
many difficult times to achieve these goals.

Because I am a good teacher, I believe that my students by the
end of my classes, understand and appreciate these ideals. But my
students also know that I am being retired against my will. It is
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hard for me to explain to them when they ask me—and they do
ask me—why these principles do not apply to me.

I began teaching in 1956 at the age of 40, after receiving degrees
from Temple University and the University of Bridgeport. I
became a teacher because I enjoyed it more than anything else I
had done. I never regretted my decision. Teaching has been excit-
ing and inspirational for me. I have devoted myself to making it
the same for my students.

My students and their parents tell me I succeed. I have worked
to make myself a better teacher, both by educating myself—I have
continued my own education by getting a master’s degree and addi-
tional teaching certificates from the University of Bridgeport and
by taking a special interest in the lives of my students. I am active
ir; t};eir extracurricular activities and speak with their parents reg-
ularly.

Teaching for me is not just a job, but a commitment. My stu-
dents are part of my family. For example, to celebrate this trip to
Washington, DC, my students made a party and gave me a gift in-
scribed with their best wishes and affection.

When I first found out that my contract was not going to be re-
newed, I petitioned the Fairfield Board of Education for a waiver to
allow me to teach 1 more year. They said they did not want to set a
precedent of having older teachers. They did not say I was not a
good teacher anymore. They could not. My students and their par-
ents would not let them say that. Furthermore, I have not been
evaluated by the school board for over 5 years.

When the school board said no, I thought I had no choice but to
resign. However, I found out that there are at least 19 public
school teachers over the age of 70 now teaching in Connecticut. I
spoke to the local office of the State Department of Human Rights
and Opportunities. They are investigating my case to see if State
law prohibits this kind of discrimination.

I know that Federal law does not protect me. I think it should.
Even if I am lucky and it turns out that Connecticut law will allow
me to continue working, what happens to the same kind of teacher
in a State without such a law?

I also agree with AARP that changing the Federal law to protect
all persons who wish to and are able to work beyond age 70 must
not come at the cost of weakening that law in other areas.

The Age Discrimination in Employment Act is the best tool we
have for ensuring that people are not forced out of or denied a job
Jjust because of someone else’s absurd ideas about the competency
of older workers.

For example, the sections of the Federal law that allow for jury
trials and special damages are important tools in making sure that
older workers’ rights are protected. And the coverage of that law
must not be denied to any group of employees, regardless of their
;x:cupation. These are just some of the important features of the
aw.

If I have to retire, I will make more money from my pension,
Social Security, and part-time job than I do as a full-time teacher.
But I do not want to retire. I want to teach.

Thank you for your time and for allowing me this opportunity to
speak to you.

Chairman HEinz. Mr. Levine, thank you very much.

[The prepared Statement of Mr. Levine follows:]

©63-039 0 - 86 - 2
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STATEMENT OF SOLOMON LEVINE ON BEHALF OF
THE AMERICAN ASSOCIATION OF RETIRED PERSONS
ON THE ELIMINATION OF MANDATORY REITREMENT BASED ON AGE
before the United States Senate
Special Committee on Aging

June 12, 1986

MR. CHAIRMAN AND MEMBERS OF THIS COMMITTEE:

I AM SOLOMON LEVINE, A TEACHER FOR THE PAST 30 YEARS IN THE
FAIRFIELD, CONNECTICUT SCHOOL SYSTEM. THANK YOU FOR THIS OPPORTUNITY
TO SPEAK ON BEHALF OF THE AMERICAN ASSOCIATION OF RETIRED PERSONS. I
AM PROUD TO BE A MEMBER OF THE AMERICAN ASSOCIATION OF RETIRED PERSONS
WHICH, WITH APPROXIMATELY 22 MILLION AMERICANS OVER THE AGE OF 50, IS
THE LARGEST MEMBERSHIP ORGANIZATION IN THE COUNTRY. AARP COUNTS AMONG
ITS MEMBERS ABOUT 6 MILLION PERSONS WHO WORK. EVERY ONE OF THEM

SHOULD BE ALLOWED TO WORK FOR AS LONG AS HE OR SHE INDIVIDUALLY CAN
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MAKE A VALUABLE CONTRIBUTION TO THEIR JOB AND TO SOCIETY.

THIS COMING MONDAY I WILL TEACH MY LAST AMERICAN HISTORY AND
WORLD GEOGRAPHY CLASSES., IN DESCRIBING AMERICA'S FOUNDING AND
DEVELOPMENT TO EIGHTH GRADERS, I TRY TO INSTILL IN THEM THE SENSE OF
FAIRNESS AND EQUAL OPPORTUNITY THAT THIS COUNTRY IS BASED ON - THAT
PEOPLE HAVE TO BE JUDGED FOR WHAT THEY ARE AS INDIVIDUALS, NCT BY WHAT
OTHERS PERCEIVE THEM TC BE BECAUSE THEY BELONG TO A CERTAIN °GROUP."

T TEACH THEM THAT THIS COUNTRY HAS STRUGGLED THROUGH MANY DIFFCULT

TIMES TO ACHIEVE THESE GOALS.

RECAUSE I AM A GOOD TEACHER, I BELIEVE THAT MY STUDENTS, BY THE
END OF MY CLASSES, UNDERSTAND AND APPRECIATE THESE IDEALS. BUT MY
STUDENTS ALSO KNOW THAT I AM BEING RETIRED AGAINST MY WILL. IT'S HARD
FOR ME TO EXPLAIN TO THEM, WHEN THEY ASK ME - AND THEY DO ASK ME - WHY

THESE PRINCIPLES DON'T APPLY TC ME.

1 BEGAN TEACHING IN 1956 AT THE AGE OF 40, AFTER RECEIVING
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DEGREES FROM TEMPLE UNIVERSITY AND THE UNIVERSITY OF BRIDGEPORT. I
BECAME A TEACHER BECAUSE I ENJOYED IT MORE THAN ANYTHING ELSE I RAD
DONE. I'VE NEVER REGRETTED MY DECISION. TEACHING HAS BEEN EXCITING
AND INSPIRATIONAL FOR ME, 1I'VE DEVOTED MYSELF TO MAKING IT THE SAME
FOR MY STUDENTS. MY STUDENTS AND THEIR PARENTS TELL ME I SUCCEED.
I'VE WORKED TO MARE MYSELF A BETTER TEACHER BOTH BY EDUCATING MYSELF -
I'VE CONTINUED MY OWN EDUCATION BY GETTING A MASTERS DEGREE AND
ADDITIONAL TEACHING CERTIFICATES FROM THE UNIVERSTIY OF BRIDGEPORT -
AND BY TAKING A SPECIAL INTEREST IN THE LIVES OF MY STUDENTS.

I'M ACTIVE IN THEIR EXTRACURRICULAR ACTIVITES AND SPEAK WITH THEIR

PARENTS REGULARLY.

TEACHING FOR ME IS NOT JUST A JOB BUT A COMMITMENT., MY
STUDENTS ARE PART OF MY FAMILY. FOR EXAMPLE, TO CELEBRATE THIS TRIP
TO WASHINGTON, MY STUDENTS MADE A PARTY AND GAVE ME & GIFT INSCRIBED

WITH THEIR WISHES AND AFFECTION.

WHEN I FIRST FOUND OUT THAT MY CONTRACT WAS NOT GOING TO BE
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RENEWED, I PETITIONED THE FAIRFIELD BOARD OF EDUCATION FOR A WAIVER TO
ALLOW ME TO TEACH ONE MORE YEAR. THEY SAID THEY DIDN'T WANT TC SET A
"PRECEDENT" OF HAVING OLDER TEACHERS. THEY DIDN'T SAY I WASN'T A GOOD
TEACHER ANYMORE. THEY COULDN'T: MY STUDENTS AND THEIR PARENTS
WOULDN'T LET THEM SAY THAT., FURTHERMORE, I HAVEN'T BEEN EVAULATED BY

THE SCHOOL BOARD FOR OVER FIVE YEARS.

WHEN THE SCROOL EOARD SRID NO, I THOUGHT I HAD NO CHOICE BUT TQ
RESIGN. HOWEVER, I FOUND OUT THAT THERE ARE AT LEAST 19 PUBLIC SCHOOL
TEACHERS OVER THE AGE OF 70 NOW TEACHING IN CONNECTICUT. AND, I SPOKE
TO THE LOCAL OFFICE OF THE STATE DEPARTMENT OF HUMAN RIGHTS AND
OPPORTUNITIES. THEY ARE INVEST!GATINQ MY CASE TO SEE IF STATE LAW

PROHIBITS THIS KIND OF DISCRIMINATION.

I KNOW THAT FEDERAL LAW DOESN'T PROTECT ME. I THINK IT SHOULD.
EVEN IF I'M LUCKY AND IT TURNS OUT THAT CONNECTICUT LAW WILL ALLOW ME

TO CONTINUE WORKING, WHAT HAPPENS TC THE SAME KIND OF TEACHER IN A

STATE WITHOUT SUCH A LAW?
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I ALSO AGREE WITH A.A.R.P. THAT CHANGING THE FEDERAL LAW TO
PROTECT ALL PERSONS WHO WISH TO AND ARE ABLE TO WORK BEYOND AGE 70
MUST NOT COME AT THE COST OF WEAKENING THAT LAW IN OTHER ARREAS. THE
AGE DISCRIMIANTION IN EMPLOYMENT ACT 1S THE BEST TOOL WE HAVE FOR
INSURING THAT PEOPLE ARE NOT FORCED OUT OF OR DENIED A JOB JUST
BECAUSE OF SOMEONE ELSE'S ABSURD IDEARS ABOUT THE COMPETENCY OF OLDER
WORKERS. FOR EXAMPLE, THE SECTIONS OF THE FEDERAL LAW THAT ALLOW FOR
JURY TRIALS AND SPECIAL DAMAGES ARE IMPORTANT TOCLS IN MAKING SURE
THAT OLDER WORKERS RIGHTS ARE PROTECTED. AND, THE COVERAGE OF THAT
LAW MUST NOT BE DENIED TO ANY GROUP OF EMPLOYEES, REGARDLESS OF THEIR

OCCUPATION. THESE ARE JUST SOME OF THE IMPORTANT FEATURES OF THE LAW.

IF I BAVE TO RETIRE, I'LL MAKE MORE MONEY FROM MY PENSION, SOCIAL
SECURITY AND A PART-TIME JOB THAN I DO AS A PULL-TIME TEACHER. BUT I

DON'T WANT TO RETIRE.

I WANT TO BE A TEACHER,

THANX YOU VERY MUCH FOR YOUR TIME AND FOR GIVING ME THIS

OPPORTUNITY TO SPEAK TO YOU.
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SOLOMON LEVINE
125 Bancroft Avence
Bridgeport, Connecticut 06604
{203) 576-9129 (h}

EMPLOYMENT FPairfield Board of Education, September 1956 - Present

Teacher, Grade 7: World Geography: Study of Contipents (cccupations,
climate, resources, raw materials, agriculture,
industries, regions, problems and cities).

-

Teacher, Grade 8: U.5. History: ®A New World to Discover® -- Spain
and Prance in the New World; English Colonies;
American Revolution; The Constitution; The Civil
war; American Factories and FParms; America in World
war I and IXI; An Age of Science and Technology,

EDUCATION Temple University, 1940, B.S., Advertising

University of Bridgeport, 1955, B.S., Accounting

University of Bridgeport, 1956, M.S.

University of Bridgeport, 1969, Sixth Year Teaching

Certificate

University of Bridgeport, 1970, Seventh Year Teaching

Certificate

PROFESSIONAL ORGANIZATIONS: Pairfield Education Association
Connecticut Education Association
National Education Association

Robbies: Reading, cycling, traveling and gardening

pate of Birth: September 21, 1916
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FAIRFIELD CITIZEN-NEWS, Wadnesday, May 14, 1366

K ditorial

Little regard shown for teacher’s 30 years of work

There's no doubt thet the Fairfield
Bousrd of Education would have ta
audrens some serious questions befure
granting an exception to allow a
teacher past Lthe inandutory
Tetirement age to cenlinue working tor
anolher ycar.

With dechining  enroliments und
schoul consulidation plans, ihe board is.
faced with the prospect of Lring
teachery who also want {0 continue
teaching and are much younger than
the inandatory retireinent age,

In vddition, the schuol hoard must
1ecognive that uider teachitrs put inore
finsncial strain on the schuol systcmn
bucaue they must be paid higher
saluries (han those who are younger
pnd less experienced.

B there are some considerations
that inixht weigh an the other side, and
those cuasiderations scem tahave been
two casually brushed sside by mem-
bers of the Board of Education in a
case recently.

‘The man In question, Tomlinson
Midulle School teacher Sol Levine, is a
30-year veieran of the local school

system. lis Fairficld

P significant itment and
dedication: to the town and its studeins,
Butit appears heis being ponrly tepad
fur his lungt years of service.

With their eyus seeminply  fixed
sulely on the poeketbiook - 10 the ex-
clusinn of bhunian fuctors — Loard
members did st even see it during a
recent macelingd o raise a molion to
vote on levine's exemplion  plea,
According tu Claire Fray, school boaed
C‘lilif’lllilll, S0 CONCETN Was UK
pressed about establishing a precedent
tor postpnning retircmients when the
schoot system is involved in cutting
bitck on thie nuniber of teachers.

Meanwhile, school officinls have it
even hinted ul questions regarding
levine's alility to teach.

Although the womediale econamic
factor was considered, possibly
overiooked were some long-ferm of.
fects that wouldn't show up on the
bulance sheet. But those effects are
significaat, noncetheless.

Ofticials at all levels of government
and education are concerned about the

years in

A notable part

of South Chicago

lnrating  heeance  adminisirators

problem of attracting high-quality
people to the teaching profession. Low
teachur pay ecredes some of the
problem an this regord, but alse v
cuncern for prospective teachers is the
pureeption of their professionul status:
how they are lreated by their eme
pluyers and rezardedt by the putdic,

A professinnal might be willing la
accept relatively tow pay lor an
otherwise rewarding job — but not low
esteem

‘The board's sction ki the Levine case
Rives rise to questions about its regard
for its nwst vatuubie employees. It
strungly sugguests that 30 years of
service to the Fuirfield Public School
Systemn contitics one ta litlle more than
a buck-of-the-hand ; that whes it comes
down lo a decision on money versus
bwnanity, the grecnbacks cany more
weight,

That may nol be an  accurate
pssessment. But even if that's only a
perception created by luck of sufficient
explanation. the fallout will not be good
for either the teaching profession or
the community

F etters

The issue of hov 0 vltain gond:
teuchers also comes ‘o Lear on this:
case in u differert wvay, and e
sugipests thero s e cancern for’
maney than peoplt are provpted,
to ask why 3 scheal System sholdd
dispense with an x; atly valuable
resviree in the foret . a dedicated und
experienced older teachier when state
and national report Qust younper
and less-expenenc © teachers might
not beas good. i

Aftler all, the s
procedure for prar
mandatory retire ent so  school
systems could 1.  advantage of;
important resourci. and gualified
people could cuntinue their
professions.

From our vantat.« puint, we cunnnt
dectare thut the )uecfield Board of
Fducaticon should — or should n —
grant Levine's plea for an excepuion.
But the way it looks 1 us, the request
from this 30-year viieran is deserving
af a bit more consicvration and con
cern than the schoo! uoard has shown
uptonow.

!

itablishrd &
5 exgeplions tol

Rethink

teacher retirement

This letter is tn uige you and lh[

other embers o' the Board o
Fducation to acl :speedily to co
solidate the high scicols,

My concern is for 1.y son and othe;
St b o bt

—

LE



June 15, 1986

To ¥hom It May Concern,

1 em very concernmed about some disturding news
which recently came to my attention, It deels with the release of ocse of the
best teachers in the country, Sol Levine. Mr. Levine is approaching the 70 yez
old plateau and is being given his unconditional release from the Fairfield
Public School System, He does not want to retire but is being forced to
by 2 town, not state, law,

Mr, Levine is not just a teacher, dbut alsc a friend.
I have never met 2 man who takes such pride in his students, his work,
and himself, in that order. Eecausc Levine shows his great faith in his
students, they seem to perform better. For example, my son had Wr. Levine
for seventh grade Social Studies, My son was not the biggest history buff
and had not done too well in his previous years. Fut Mr. Levine and his
caring style of teaching helped my .sen get "A's¥ {he entire year. IZverycone
loves r, Levine because he always has a sunny dispesjtion, which is alss
a great aid for one to have to be a teacher. An amiable teacher mzkes
children strive to work harder and I'm sure that I can prove this by
checking the grades ¢f present and former students of Levine,

The Fairfield Board of Education would be making
a big mistake to let such a person go. Finally, the Board of E4 always
seems to stress that the education of our children comes first no matter
what, 1 feel that that is a bunch of bologna because all they want tc do
is get rid of the higher-paid, experienced staff and hire rookies fresh out
of college who will work for §19,300,

Tt

Sincerely,

Mrs. Catherine A, Romanello
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Chairman HEeinz. It is now my pleasure to introduce another
constituent, Mr. Wolfgang Granat, who has a unique occupation
which he performs—I have heard personally—very well.

Mr. Granat.

STATEMENT OF J. WOLFGANG GRANAT, PHILADELPHIA, PA,
VIOLIST, PHILADELPHIA ORCHESTRA

Mr. GRANAT. Thank you, Mr. Chairman and members of the Spe-.
cial Committee on Aging.

Some months ago, a colleague of mine who lives in New Jersey
called our attention about the fact that you, Mr. Heinz, were pre-
paring a bill, or sponsoring a bill, to abolish compulsory retire-
ment. And there was a lot of enthusiastic talk that everybody who
lives in Pennsylvania should write. And while a lot of talk and a
lot of excitement there was, in the end, who wrote? I wrote to you,
and I am very happy to have done so, and I thank you all for
giving me the opportunity to share my views with you.

Mr. Chairman and members of the Special Committee on Aging,
mandatory retirement is a discriminatory, unjust and cruel proce-
dure against men and women of all professions and areas of work
who do top quality work, having experience and maturity regard-
less of age. Their contribution to society is an undiminished asset,
physically and mentally. Cutting them off suddenly from circula-
tion and participation has caused suffering, anguish, sickness, and
even premature death.

Therefore, mandatory retirement has to be outlawed nationwide.

In my field of music, great artists have been cut off from per-
forming. Our legendary principal flutist, William Kincaid, forced to
retire at 65, died within the year. Our former contrabassoonist,
Ferdinand Del’Negro just died at age 89, still teaching until the
end. Our former assistant principal vicla, Leonard Mogill, a fine
player and teacher, and a former cellist, Harry Gorodetzer, both re-
tired at 70, and are still going strong.

Not long ago, Jascha Simkins, former first violinist, retired at 65,
then playing in Florida, died at age 94. About 1 year ago, he was
still active, playing his violin with astounding dexterity, Paganini
Caprices, and anything else most difficult.

The only people universally allowed to perform into their nine-
ties, until death, are conductors, concert pianists like Vladimir
Horowitz, Claudio Arrau, Mieczyslaw Horszowski, 94, who just per-
formed at Rittenhaus Square in Philadelphia the Mozart B Minor
Piano Concerto; and concert violinists like the indominable Nathan
Milstein.

The other remarkable exceptions to mandatory retirement have
always been the Boston and Chicago Symphonies of the “Big Five”,
which never had it. Recently, by New York State law, the New
York Philharmonic joined the ranks of abolishing compulsory re-
tirement. In fact, when we recently played in Orchestra Hall in
Chicago during our 50th anniversary North American tour for 4
weeks, an 83-year-old violinist, Joseph Faerber, was retiring with
great honors in the press from the Chicago Symphony.
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I have here as proof a whole page of the Chicago Tribune about
how this man was honored in his retirement at age 83. This paper
is at your disposal if you want it.

Chairman Heinz. Thank you very much, and without objection,
it will be made a part of our hearing record.

[The paper referred to follows:]
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Mr. GranarT. Certainly, the great and world-famous Philadelphia
Orchestra should enjoy the same rights and privileges, and so
should every human being, physically and mentally capable.

There will always be a few who wish to retire early. They should
be able to do so at full pension after 25 years of service.

Our retirement age used to be 65; then was augmented to 67, and
finally, was fixed at 70. Abolishing mandatory retirement is cer-
tainly the wish of all mature members of the Philadelphia Orches-
tra who still constitute the majority.

For the retirees, Medicare is drastically cut, and IRA’s will most
probably be taxed.

In my own case, I will have after this season, three more seasons
to go. I cannot imagine myself not playing anymore, because I still
play with the same kind of enthusiasm and dedication and a young
heart as I always did.

Abolishing mandatory retirement would significantly reduce the
financial burden of Social Security and the different pension funds.

Thank you all very much for giving me the opportunity to ex-
press my views.

Chairman HeiNz. Mr. Granat, thank you very much. I will have
a very special question for you when it comes time for questions
and answers to the panel.

[The prepared statement of Mr. Granat follows:]
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April 27, 1986

The Honorable Mr. John Heinz
Senator {(Penna.

277 Russell Senate 0ffice Building
Washington, D.C. 20510

Dear Senator Relnz:

If my sources are trustworthy, all the older colleagues and I
myself in the greax Philadelphia Orchestra, have heard about a bill
you are sponsoring with the cbject to abolish compulscery retirement
nationwide. Needless to say, we are fiercely in favor of this
goal. Creative artists and members of all other profesaions do not
lose their dexterity at a certain age. In our field, there are
fine musicians performing in their prime way up into the late
eighties. Proof of this are the Boston Symphony and the Chicago
Symphony Orchestra, which never had a compulsory retiremeat age.
Lately, the New York Philharmonic has joined them, as it became New
York Svate Law. Our retirement age at the momeant is 70 years.

When our late legendary Principal Flutist, Dr. William Kincaid had
tc retire, about 26 years ago, iv killed him within a year. He was
still in his glory at 65, the retirement age of that bygone era.
There were many others. I cannot imagine myself stopping to play
at 70. My performance is still as youthful, enthusisstic and
dedicatved as ever; no dead wood here.

So, we mature members of the Philadelphia Orchestra with all
our valuable experience ask you emphatically to puv all your
influence, conviction and eloguence into the balance in favor of
abolishing compulsory retirement once and for all.

¥We all are deeply gratveful to you for any effors you will not
fail to spare te¢ secure the victory of our dearest goal.

I remein respectfully
yours sincerely,

J. ¥Wolfgang Granav

{over)
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June 11th, 1986

Dear Miss Parker:

According vo our long distance conversation, I will be glad to
cite the salient points of abolishing msndarory retirement.

Mandatory retirement is an unjust and cruel procedure ageinst
mea and women of all professions and areas of work, who d¢ top
quality work regardless of age. Their contribution T0 soclety is
an undisinished asset, physicelly and mentally. Cutsing them off
suddenly from ¢irculation and participation has caused suffering,
enguish, sickness and even premature death.

In my field of music, great artists have been cut off fronm
perforning. Our legendary Principal Plutist, Williem Kincaid,
forced to retire av 65, died within the year. Our former
contrabassoonist, Ferdinand Del'Negro just died at age 89, still
teacning till the end. Our former Assistaat Principal Viola,
Leon.rd Mogill, a fine player and zeacher, and a former celliss,
HBarry Zorodetzer, both retired as 70, are still golng strong. Nosg
long ago, a retvired firss violinist, Joshua Simkins, retired at 65,
then playing in Florida, passed eway at 94. About one year ago, he
was still active, playing his violin with astounding dexseriuy,
Paganini Caprices and anything; you name {t. The only people
universally allowed to perform into the 90th or until death, are
conductors, concert pianists like Viedimir Horowitz, Claudio Arrau,
Mieczyslaw Horszowski {94!!!) and concert violinists like the
indomivable Nathan Milstein. Besides vhem, there is another
remarkable exception: The Boston Symphony and the Chicago Symphony
never had mandatory retvirement. Recently the New York Philharmonic
joined their ranks, mendatory retirement being abolished by New
York State Law. In fact, when we recently performed in Orchestra
Hall, Chicago, during our 50th anniversary North American Tour of 4
weeks, an 83 year old violinist, Joseph Ferber, of the Chicago
Sy2phony was retiring with great honors in the press. Certainly
the great and world-famous Philadelphia Orchestra, "one of the big
5%, should enjoy the sanme righss and privileges! And so should
every human being, physically and mentally capable! OQur retirement
ags used 1o be 65; then was augmented 1o 67 and stands now at 70.

I am reesscnedbly certain, my senior colleagues feel the same along
these lines.

In concluding, there is an important point: Abolishing
mandatory retirement would significantly lighten the financial
burden ¢of Social Securisy.

Best regards,
respectfully yours,

J. Wolfgang Granat
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Chairman Heinz. Dr. Gallagher.

STATEMENT OF VINCENT J. GALLAGHER, M.D., CORPORATE
MEDICAL DIRECTOR, GRUMMAN CORP., BETHPAGE, NY

Dr. GaLLAGHER. Mr. Chairman and members of the committee, 1
am pleased to have the opportunity to testify before the Special
Committee on Aging regarding older workers and mandatory re-
tirement.

My background lies in the area of occupational medicine. I am
the corporate medical director and chairman of the Environmental
Planning and Control Program of the Grumman Corp. in Bethpage,

"NY. My responsibilities include direction of the occupational-relat-
ed disease program, illness services, and the tropical disease and
immunization program for Grumman’s 32,000 employees world-
wide. I have held my current position for a year and a half, and
have served Grumman for the previous 11 years in a similar role.

At the Grumman Corp. I have been exposed to an unusually
large number of older workers. The Grumman corporate family has
one of the lowest turnover rates in the industry; 62 percent of the
Grumman work force is age 40 or older, compared to the 39 per-
cent which is the national average.

Effective January 1, 1985, Grumman entirely eliminated its man-
datory retirement age.

Medically, unless an employee has a physical or psychologic im-
pairment, we see no appreciable differences according to age. In
our company, older workers significantly improve the quality of
our products. For example, each year we award those individuals
who have through new ideas and creative approaches saved the
corporation substantial amounts of money. The recipients of these
awards are generally the older workers.

In our plants, experienced machinists are really considered
craftsmen. Their abilities and workmanship are not school-learned,
but gained through their experiences in the workplace. We f'ust
cannot go out and replace an experienced family member. Older
workers provide some of our best quality control.

We believe that the older employee must be looked upon as an
individual. There are two drifts in retirement—one toward early
retirement and those who wish to continue to work.

The capability of the older worker may be slightly different due
to lessening of muscle tone, diminution of visual acuity, lessening
of stamina, or the onset of a chronic progressive illness. But within
a large corporation, there is a degree of flexibility to accommodate
those who have some amount of impairment.

If it is too heavy to lift by oneself, one hopefully gets help wheth-
er they are age 30 or 65.

I feel occupational physicians and medical personnel have a posi-
tive attitude toward the older employee. Medical departments of
corporations most commonly come into contact with the older em-
ployee when they report an industrial illness or accident or become
ill at work. We try to do a bit more.

"~ As the years progress, the Grumman Medical Department comes

into contact with the older employee not only as initially men-
tioned, but in a whole host of ways.
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Each Grumman employee has a confidential medical chart. It is
the role of the occtgational physician to sensitize management
toward a realistic, individualized job performance for older employ-
ees,

For workers with physical impairments, flexibility in personnel

management is the key. In order to obtain the flexibility, the occu-

pational physician, the employee, and the supervisor will sit in a
counseling session, working out what should be reasonably expect-
ed of the individual in their job performance. This is oftentimes
much easier than it sounds because the older employee is usually
cross-trained in a variety of jobs, some less strenuous than others.

In cooperation with management, supervision, job opportunity
personnel, and medical, a job is usually found where the afflicted
older worker can be reasonably expected to perform.

At Grumman, as in many large corporations, a variety of physi-
cal and biologic surveillance programs are in place. They range
from executive physicals, test pilots, mobile equipment operators,
Interstate Commerce Commission vehicle operators, respiratory
hazard certification, and technical representatives who support the
Armed Forces. Due to the nature of the programs, the Grumman
Medical Department has an opportunity to come into close contact
with the older employee. It not only gives us an opportunity to do
what is required, but further allows us to assist, guide, and counsel
our employees on their lifestyle-induced and naturally occurring
medical problems.

Hopefully, by being committed to our employees through a varie-
ty of surveillance and educational programs, we will have an
impact on the three most commonly occurring diseases at Grum-
man: hypertension, diabetes, and heart disease.

When medical problems arise, the medical department will con-
sult with an employee and their s use, frankly discussing their
medical problems. ’I%:e Grumman pﬁ(;rsicians do not make individ-
uals’ decisions, but offer viable options, one of which may be retire-
ment. Those individuals who are between decisions as to whether
or not to retire are given the option of the Phased Retirement Pro-
gram. This allows them a diminished flexible work schedule within
a particular program management, which reduces the psychologi-
cal stress of their decision. This allows the individual the time to
come to the proper conclusion.

Mr. Chairman, as you can tell, I am not a believer in mandatory
retirement. Individuals should be given the opportunity to take
early retirement and perhaps start a second career. Conversely, as
long as the individual can &s a reasonable job in the position they

hold, they should be allowed to continue to work until retirement

plans are finalized.

I have witnessed many examples of older workers who have less
lost time due to workers’ compensation illness and accident than
younger workers. Their absentee rate is no worse than younger
workers. They are more productive because of their increased
knowledge and skill.

At one time, Grumman was refitting some amphibians in Stuart,
FL, and we had a contract pilot, a retired Grummanite, ferrying
tge amphibians from countries in South America. He was age 72 at
the time.
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One of the foremost aerospace stress analysis persons was fully
functional at age 70. Another is one of our more popular drivers,
retired at age 70, who is now a very active golfer.

It is not unusual to find Grumman employees who are entering
their 30th, 40th, and a few entering their 50th year of service.

In summary, I am not in favor of a mandatory retirement age,
but I am in favor of individualized judgments. The older worker re-
mains productive with the knowledge and skill only obtained in
their lifetime of work.

The other employee knows how to make the production system
work, to produce or obtain the product. In Grumman, with a
healthy management attitude, the older worker continues to be
part of the environment of belonging, caring, and sharing.

With these attitudes, age discrimination cannot find a foothold.
The pride of workmanship is one that is held in esteem by all ages
of the Grumman family. The illness that occurs in older life can be
flexibly accommodated with the multifaceted manufacturing corpo-
ration.

Retirement is that phase of life when we enter upon a new un-
dertaking. Even upon retirement, through the Grumman retirees
glubsl, there continues to be interest in what goes on within the
amily.

The end result is that Grummanites who take retirement retire
to something, not away from the job.

Thank you very much.

Chairman Heinz. Dr. Gallagher, thank you very much.

[The prepared statement of Dr. Gallagher follows:]
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Vincent J. Gallagher, M.D.
Corporate Medical Directer
Grummen Corporation

Mr. Chairman and Members of the Conmivtee:

I am pleased to have the opportunity 1o testify before the
Special Committee on Aging regarding older workers and mandatory
retirement.

My background lies in the area of oc¢cupational medicine. I am
the Corporate Medical Director and Chairman of the Environmental
Planning and Control Program ¢of Grumman Corporation in Bethpage,
New York. My responsibilities include direction of the
occupation related disease program, illness services, and the
tropical disease and immunization programs for Grumman's 32,000
employees worldwide. I have held by curreat position for 1 and 1/2
years and served Grumman for the previous 11 years in a similar
role.

T the Grumman Corporation I have been exposed to an unusually
large number of older workers. The Grumman Corporation "fapily"
has one of the lowest turnover rates in the industry, sixvy~two
percent of the Grumman work force s age forty (40) or older
compared to thirty nine percent for the National Average {DOL
Employment and Earnings, March 1985). Effective Jenuary 1, 1985
Grumman eantvirely climinated it's pandatory retirement age.

Medically, unless an employee has a physical or paychologic
impairment, we see no appreciable differences according 10 age. 1n
our company older workers significantly improve the quality of our
products. Por example, each year we award those individuals who
have through new ideas and creative approaches saved the
corporatvion substantial amounts of money. The recipients of thesge
ewards are generally older workers. In our plants, experienced
machinists should really be considered craftamen. Their abilities
and workmanship were not school learned, but gained through their
experiences in the workplace. We can't just £0 out and replace an
experienced family member. Older workers provide some of ocur best
qualisy control.

We believe that the older employee must be looked upon as an
individuel. There are two drifts in retirement - one towards
earlier retirement and those who wish 10 continue vo work. The
capability of the older worker zay be slightly different due to
lessening of musele tone, diminution of visual acuity, lessening of
s8tanina or the onsetv of a chronic progressive i{llness. But within
a large corporatvion there is a degree of flexibility to accommodate
those who have some asmount of impairment. If it is too heavy 10
1ift by one self, one hopefully gets help whether they are age
thirty or sixty five!
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1 feel occupational physicians and medical personnel have a
positive attitude vowards the older employee. Medical depariments
of corporations most commonly come into coniact with the older
employee when they report an industrial illness or accident, or
become ill at work. ¥e wry vc do a Dbit more.

As the years progress the Grumman Medical Department comes
into contact with the older employee nov only as initially
mentioned, but in a whole host of ways. Bach Grumman employee has
a confidential medical chart. It is the role of the occupational
physician i sensitize management towards a realistic
individuallzed job performance for older employees. For workers
with physical impairments, flexibility in personnel management is
the key. In order 10 obtain the flexibilizy, the occupational
physician, the employee and the supervisor will sit in a counseling
session, working out what can be reasonably expected of the
individual in their job performance. This is often vimes much
easier than it sounds because the older employee is usually cross-
trained in a variety of jobs, some less strenuous than others. In
cooperation with management, supervision, job opportunity
personnel, and medical, a job is usually found where the afflicted
older worker can be reasonably expected to perform.

At Grumman, as in many large corperaticns, a variety of
physical and biologic surveillance programs are in place. They
range from executive physicals, vest pilots, mebile equipment
operators, Interstate Commerce Commission vehicle operasors,
respiratory hazard certvificasion, and technical representatives who
support the Armed Forces. Due 10 the nature of the programns the
Grumman Medical Department has an opportunity to come into close
contact with the older employee. It not only gives us an
opportunity to do what is reguired, but further allows us vo
essist, guide and counscl our employees on Their 1ife style induced
and naturally occurring medical prcblems. Hopefully by bdeing
committed To our employees through a variety of surveillance and
educavional programs, we will have an impact on the three most
commonly occurring diseases at Grumman - hypertension, diabetes,
and heart disease.

When medical problems arise, the Medical Department will
consult with an employee and their spouse, frankly discussing their
medical problems. The Grumman physicians 4o nos make the
individualt's decision but offer viable options, one of which may be
retvirement. Those individuals who are between decisions as 10
whether or not o retire are given the option of the "Phaged
Retirement Program". This allows them a diminished flexible work
schedule within a particular pregran management, which reduces the
psychological stress on their decision. This allows the individual
the time to come to the proper coenclusion.

Mr. Chairman, as you can vell, I am not a believer in
mandatory retirement. Individuals should be given the opportunitvy
to take early retirement and perhaps siart a second career.
Conversely, as long as the individual can do a reasonable job in
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the position they hold, they should be allowed to continue 1o work
until retirement plans are finaligzed.

I have witnessed pany examples of older weorkers who have less
lost time due to workera' compensation illness and accidenta than
younger workers. Their absentee rate 18 no worse than younger
workers. They are more productive because of their increased
knowledge and skill. At one time Grumman was refitting some
amphibians in Stwart, Plorida and we had & contract pilot, a
retired Grumpanite, ferrying the asphibians from c¢ountries in South
Americe. He was age 72 at the time. One of the foremost aerospace
8iress analysis persons was fully functional ag age 70. Another is
one of ocur most popular drivers retired at age 70, who is now a
very actvive golfer. It is not unusual to find Grumman employees
who are entering their 30th, 40th and a few entering their 50th
year of service.

In summsry, I am not in favor of a mandatory retiremeat age,
but I am in favor of individualized judgements. The older worker
remains productive with the knowledge and skill only obtained in
their lifetime of work. The older employee knows how to make the
production "systvem" work, to produce or obtain the preduct. In
Grumman, with a healthy management astivude, the older worker
continues 10 be part of the environment of belonging, caring and
sharing. W¥ith these attitudes age discrimination cannot find a
foot hold. The "Pride of Workmanship" is one held in esteenm by all
ages of the Grumman "family". The illness that occurs in older
life can ve flexibly accommodated within a mulvifaceted
manufacvuring corporation. Retvirement is that phase of 1ife when
we enver upon a new uander taking. Even upon revirement, through
the Grumman Retirees Clubs, there continues t0 be interest on whasz
goes on within the "family".

The end result is that Grummanites who take retirement, revire
to something, not away from the job.
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Chairman HEeiNz. I have a number of questions for each of you,
but I do want to make one announcement, and that is that one of
our witnesses on this panel, Mickey Rooney, is unable to be here.
He actually got on the plane in Los Angeles to come out here yes-
terday, but there was a mechanical problem with the engine after
takeoff. The plane had to go back, and he was unable to resume his
travel to be here. He would have been quite an interesting witness
to have. So I will just make that announcement for people in the
audience and for the witnesses who did not understand what had
happened.

[The prepared statement of Mickey Rooney follows:]
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MICKEY ROONEY ADDRESS
to the

U.5. Senate Special Committee on Aging

Mr. Chairman, distinguished members of the committee, I'm
delighted to have been asked to speak in these hallowed halls.

I've been asked to speak regarding how I feel about age
discrimination. Might I remind this august body that it is no
sin to grow old. It is no sin to gain more experience in life
through age, for after all age is nothing but experience and some
of us are more experienced than others,

Bill 1054 is an attempt to dissolve what is an ertificial
cap, allowing an employer to decide that a person on ocbtaining
the age of seventy (70) must step down, step aside, push a
button, pull the plug on his own creativity, his own
individuality and freedom of choice.

1 am 66 years of age and the good Lord above has given me the
opportunity of going through the infiltration course of life,
with all its ups and its downs, its highs and its lows, its
sadness and its joy. He has allowed myself, and all of you, and
indeed all this great nation, to be survivors., I'm &6 years of
age and 1 have no plans nor 8o ! see a light in any tunnel saying
retirement for Mickey Rooney. Nor should any such sign be
impesed upon me, merely because someone thinks that because of my
2ge my usefulness or my creativity has declined. I've often said
1'1l vork as long as the public wants me and so far I've been
through four publics.

If the current law were extended, instead of being amended,
many members of this Senate, many members of the House, ¢f the
Supreme Court and even our great President might have to step
down. Their vast experience would count for nothing. And should
this be the case with every day workers? Let people be judged on
their own individual merits. Should we have said to Arthur
Fiedler when he reached the age of seventy, "Mr. Fiedler, I'm
sorry it's time to stop." Depriving ourselves of such great
talent, or should we have said the same to Picasso, Einstein,
Stravinsky, or Edison. Angd if ve go back even further should we
have required Benjamin Franklin to stop everything he did for our
new nation after he had reached seventy?

I believe, without any doubt, that everyone of us in life has
an innate feeling, a spiritual feeling, it you will, of when he
should get off, when he should take his bow and leave with
dignity and respect. But there should never be, and 1 hope that
this Senate, a small part of which I am honored to address this
dey, will never bring to pass or entertain any legislation, which
Stops the creative incentive of any human being, which keeps them
from doing their most fertile and creative work,

For if there were such legislation I should not at age 66 be
able to begin a new play, nor entertain thoughts of taking it to
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Broadway, nor would I be here today. We do not need to defend
our age, nor our creativity, we need only fear our right to
continue to use them at our discretion.

In conclusion, I would like to leave you with this thought:
We in America should never stop being what we are best; we should
never stop starting up and finishing the job the way we want to
do it: individually.

Thank you.
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Chairman HeiNz. Mr. Steigerwald, you testified that your job is
quite important to you in terms of your income. How much do you
get frﬁ‘;m Social Security, and how much do you get from your job per
month?

Chairman HeiNz.

Mr. SteiceErwaLDp. Well, I get $559 a month from Social Security,
and I am only allowed to work on this job 4 days a week, or 20
hours a week, and I clear after taxes about $250; added to my $559,
it just keeps me afloat.

Chairman HEiNz. So you get about one-third of your income from
your job.

Mr. StercERwALD. Right.

Chairman HeiNz. Now, you purchase your own health insurance,
some additional health insurance, and you also have a car.

Mr. STEIGERWALD. Yes.

Chairman HeiNz. Would you be able to have both of those if you
did not have a job?

Mr. SteiGERWALD. No way, no way. Our agency is able to give
me, since I have been working for them, $80 every 3 months to
keep up my Blue Cross and Blue Shield. Otherwise, I would be
paying $116 every 3 months.

Chairman HEeinz. Now, you were in one sense very fortunate.
You lost your job. You were able to get back an almost identical
Job through title V of the Older Americans Act.

Mr. SteiGERWALD. Right.

Chairman HeiNz. And as a matter of fact, I know that Doris
Beech, who is from the Allegheny County Area Agency on Aging,
is here in the audience today.

Mr. SteicERwALD. That is right, and she does a very good job.

Chairman Heinz. And I gather she gave you a big boost in help-
ing you regain your job under title V.

Mr. SteiGERWALD. That is right.

Chairman HEINz. Let me ask you, you were fortunate, but do you
think other workers who lose their jobs at age 70 are usually as
fortunate as you?

Mr. STEIGERWALD. No; certainly not.

Chairman HeiNz. What do you think happens to them?

Mr. STeIGERWALD. I know some that just lie around, vegetating.
As a matter of fact, two fellows, good friends of mine, they are
eventually going to be alcoholics. They go up to the saloon two or
three times a day; nothing else to do, so they go up there. And it is
a shame, because you can get a liking for that kind of stuff. And I
have been telling them that that is the way they are going to turn
out, but they will not listen to me, you know.

Chairman HEeINz. You mentioned that you have got four chil-
dren, eight grandchildren, three great-grandchildren, and you prob-
ably have a few more coming along here and there.

Mr. SteicERWALD. That is right.

Chairman Heinz. And that you are the head of your family.

Mr. SteiGeErRwALD. That is right. I am the head of that family.
There are four children, eight grandchildren, and three great-
grandchildren.

Chairman HEinz. Do you think you would still be the head of the
family if you were not working, if you did not have a job?
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Mr. StEiGERWALD. I do not think I would feel very good; probably
depressed. I was depressed for a while.

.might add that we are having our 55th high school reunion this
coming June 28, and we intend to have these as long as some of us
are around. So that gives you an idea of looking forward.

Chairman Heinz. I think it will be, judging from appearances
here today, a real wing-ding.

Mr. STEIGERWALD. Yes.

Chairman Heinz. Let me ask Mr. Granat at this point, you have
been with the Philadelphia Orchestra quite some time.

Mr. GrRaNAT. This is my 30th season.

Chairman Heinz. Thirtieth.

Now, if you were suddenly to become the music director of a new
orchestra, and you were responsible for choosing the players in
that orchestra, would you choose people who had just graduated
with the highest possible marks from the Juilliard School, who had
just won the competition for pianist or violinist—in other words, if
you were able to, would you take a team of nothing but immediate
first-round draft picks—something that the Philadelphia team did
not do yesterday in the draft; they traded away all their first-round
draft picks; Pittsburgh does not have an NBA team anymore, or
even an ABA team—or, would vou get some plaarers who had expe-
rience playing, or would you try and have a mix?

What would you do?

1Mr}. GRANAT. Senator, if you mean creating a new ensemble, com-
pletely——

Chairman HEinz. That is what I mean. Would you have a team
of rookies?

Mr. GRANAT. I would choose as the bulk of it experienced and
mature players, and for some positions, youn% and gifted players,
because the young and gifted players have all the technical profi-
ciencies, but they lack experience, tradition, ensemble playing.
They are all educated when they leave the great music schools to
be soloists and are so individualistic that they have a hard time at
first to mold into the big whole which is a symphony, or should be
a sgrmphony orchestra, or even a chamber orchestra.

ut I would certainly choose a certain segment of young people,
of gifted people, but the bulk of it should be experienced players
who have played with great conductors in the past.

Chairman Hrinz. Now, you mentioned in your testimony the
“Big 5” symyhonies, and coming from Pittsburgh, we always hope
to be in the “Big 5,” but we have to usually expand the category, 1
think, to include the “Top 6” for us to be in that. But the “Big b,”
as 1 recollect, include Boston, New York, Philadelphia, Chicago,
and Los Angeles—is Los Angeles one of them——

Mr. GrRaNAT. No, no. Cleveland.

Chairman HEeiNz. Cleveland. And you say that now, three—Chi-
cago, New York, and Boston—three of the “Big 5” have eliminated
mandatory retirement.

Mr. GRANAT. Boston and Chicago never had any compulsory re-
tirement, and now New York, the New York Philharmonic, abol-
ished mandatory retirement by New York State law.

Chairman HEINz. And so only two now of the “Big 5” will have
mandatory retirement—Philadelphia and Cleveland—is that right?
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Mr. Granar. Only two of the “Big 5”. But you know, the “Big 5"
is a little bit narrowing down, because we really have more fine or-
chestras than just the “Big 5”.

Chairman HeiNz. We in Pittsburgh know that. [Laughter.]

Mr. GranaTt. Yes. Pittsburgh had a very fine conductor in his
day, and we remember him very well. We remember him with
great love and admiration—the late William Steinberg. He was one
of the finest. And when he just made it to Boston, he was just too
sick to be able to enjoy it. But he made Pittsburgh really one of the
firstclass orchestras.

Chairman HEINz. But I wanted to be clear for the record that
thﬁre are many other good orchestras, Los Angeles and many
others——

Mr. GranaT. San Francisco, and the Minnesota Orchestra——

Chairman Heinz. Senator Glenn of Ohio is here, and he is de-
lighted to know that Cleveland is in the top five, and I do not want
to start a parochial argument.

Could I ask you another question? Could you play for us a brief
selection so we can all enjoy it?

Mr. GranarT. I will be happy to. I have not warmed up, but that
does not matter.

Chairman Heinz. Why don’t you get ready, and I will just ask
Dr. Gallagher one or two questions. Coul you get your viola
ready?

Mr. GRANAT. Yes, I will.

Chairman Heinz. Dr. Gallagher, you present some extremely val-
uable testimony, and I was fascinated by the way you handle your
older workers when they actually begin to have some difficulties

use of ailments that we often associate with age.

When it is necessary to move an older worker into a less de-
n(liandi;xg position, using your methodology, how do they usually
adjust?

Dr. GALLAGHER. They generally adjust very well, because often
they may be moved out of one category of job to a less strenuous
job, but usually within the same area, so they are not losing their
identity from the area that they work in.

For instance, in the machine shop, they may not be able to do
maintenance on the machines anymore, but they certainly can
work in the tool crib with the equipment that they are familiar
with already. So they are still working within the same area and
can still identify with that area.

So we do not really find it a big problem.

Chairman HeiNz. Do you think that the policy that Grumman
has is a profitable policy? Do you think that your policy is more
profitable, or as profitable, as simply cutting people off right at age
70, as the law allows?

Dr. GALLAGHER. T would say so. We had, within the 11 years 1
have been there, two voluntary retirement programs, and most of
those people who voluntarily retired, only 11 percent of those who
were eligible took the retirement program, to show that people still
do want to work.

I would venture to say about 9 percent of those who took volun-
tary retirement are working for us as job shoppers, because we
needed the skills that they had to bring back.
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Chairman Heinz. Let me ask Mr Levine, Mr. Levine are you a
better teacher today than you were 20 or 30 years ago?

Mr. LEvINE. Mr. Senator, yes, I am a better teacher.

Chairman Hginz. Are your students better off today than they
were 20 or 30 years ago?

Mr. LevINE. Yes, sir; they are better off today because I am more
knowledgeable, because of my experience in going to college, ad-
vancing myself in degrees.

Chairman Heinz. Now, you are looking just for a l-year waiver,
which does not seem at all unreasonable. I would be a little afraid
of you if you were my teacher. You seem to be very competent and
very knowledgeable. I am afraid you might grade me quite accu-
rately on any test that you gave me regarding geography. You
remind me of many of the teachers I had, who apparently did not
do too bad a job, in spite of the fact that I always thought that they
were quite formidable, and you appear formidable.

But let me ask you this. Are there many other teachers like you
who would like to work a year or two longer? Do you know of
others?

Mr. LeviNE. I do not know, Mr. Senator, because I am about the
oldest one in my system. The other teachers are much younger,
since I started at the age of 40. And it is very difficult also to com-
municate with the teachers. I believe they are afraid to speak to
me, not because I believe that they disagree, but if they do, I
wonder how the reaction is going to be once they become 70, and
they would like a mandatory age, which remains to be seen.

Chairman Heinz. You said sornething very interesting in your
testimony, namely, that you could make more money being retired,
with a part-time job, than you can with a full-time job.

Mr. LrvVINE. Yes, sir.

Chairman HeiNz. So why do you want to make less money?

Mr. Levine. I have been in this business, I would say, as a profes-
sional, for 30 years, and every year seems to be getting better, Mr.
Senator. As I explained, I love and I enjoy not only the students,
but also my profession, and I find it most challenging and envigor-
ating going to work each day and teaching the students. They help
me to feel young—not 70 or getting older-—no way.

Chairman Heinz. I would like now to ask Mr. Granat if he would
comply with my earlier request and perhaps play for us a brief se-
lection, even though he has not warmed up.

Mr. Granat, may I introduce you to Senator Glenn, of Ohio.

Senator GLENN. How are you? I am very glad to see you. I am
sorry I could not be here for the whole session this morning, but I
will be glad to have you play for us.

Mr. GRANAT. Thank you. Please allow me—I am sorry I will have
my back to you.

Chairman Hzinz. Please proceed. :

Mr. GRaNAT. Ladies and gentlemen, I will play for you the sara-
bande of the 4th Suite by Johann Sebastian Bach.

EMr. Granat proceeds.]

Applause.]

Chairman Heinz. I am tempted to ask for an encore, but that
would be unfair.
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Thank you very much, Mr. Granat. That was absolutely beauti-
ful, and T think we all not only enjoyed it, but admired seeing a
master violist play. Thank you so mucg. )

Mr. GRanAT. You are welcome.

Chairman HEeiNz. It is now my privilege to introduce another
lover of music, Senator John Glenn.

STATEMENT BY SENATOR JOHN GLENN

Senator GLENN. Thank you, Mr. Chairman, very much.

Mr. Granat, you play like you are not a day over 39; how about
that. [Laughter.] :

Chairman Heinz. He plays a little better than Jack Benny, too.

Senator GLENN. Yes, that is right. But I do not think you could
have gotten that experience at 39, and that is all the more reason
for the hearing that we are having here today.

I would ask that my more lengthy opening statement be included
in the record, Mr. Chairman.

Chairman Heinz. Without objection, so ordered.

[The prepared statement of Senator Glenn follows:]

PREPARED STATEMENT OF SENATOR JOHN GLENN

As the senior Democratic member of the Senate Special Commitiee on Aging, I
am pleased that the Committee is helding today's hearing, “Working Americans:
Equality at Any Age.” As an original cosponsor of S. 1054, which would prohibit
mandatory retirement based solely on age, I look forward to today’s testimony.

It may not come as a surprise o anyone that the President—at age T5—supports
an end to agebased retirement policies. President Reagan often gives “private
sector initiatives” high praise. In tiois case, it is well deserved. Even in the absence
of federal legislation, almest half of all larger companies have voluntarily eliminat-
ed mandatory retirement practices. In addition, a number of states have eliminated
them as well.

I believe that imposing any mandatory retirement age on our citizens is wrong. It
robs us of many important contributions. If history has shown us anything it is that
those who have the experiences of life have much to contribute. For instances:

Grandma Moses started painting in oils when she was 78.

_IOBenjamin Disraeli became Prime Minister of England for the second time at age

Frank Lloyd Wright designed the Guggenheim in his 90’s.

Mandatory retirement is wrong and unfair and unwise. Senior citizens are one of
our greatest resources, and it makes sense that we should eliminate policies which
prevent them from contributing to our society.

I recently learned that a good friend of mine was mandatorily retired from his
law firm at age 70. And he was a partner in the firm. That friend is Sargtent Shriv-
er. We all know of the contributions Sarge has made to this country, particularly
through the Peace Corps.

When the Peace Corps was created in the early 1960s, its focus was on young and
caring Americans performing public service. Today, more and more, we hear stories
of our nation’s senior citizens geing abroad to make their contributions through
service to those in need.

The Age Discrimination in Employment Act (ADEA), enacted during the 1560s,
acknowledges that discrimination on the basis of age is as unfair and upjust as dis-
crimination based on race, sex or national origin.asriginally, the Act only included
those “older workers” aged 40 to 65. It was amended in 1978, to include “older
workers” aged 40 to 70, and the age-70 cap was removed for federal employees.

Today, through 8. 10954, we are proposing to lift the age limit for all employees.
At a time when increasing numbers of older Americans are healthier, better educat-
ed and living longer, this propesal makes sense and represents the next logical step
toward protecting older workers’ rights.

At a time when the demographics of our population and labor force are changing
very dramatically, we must plan appropriately to meet our future. The number of
younger workers will peak in about four years and begin declining. We will need
more middle-aged and older workers in order to maintain economic productivity and
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growth, and to strengthen our economy. At a time when the Social Security Admin-
istration projects that ending mandatory age-based retirement will bolster the
Social Security System, it makes sense that we should lift ADEA’s cap. If we want
to be a humane society and not allow blatant discrimination against our senior citi-
zens, now is the time to eliminate mandatory retirement.

Today, more than a million Americans aged 70 and over participate in our work
force. Some work for reasons of self-fulfillment; others for reasons of economic secu-
rity. Federal law now denies these people the same guarantees of equai_o_pportuni:{
in employment that other Americans enjoy. Employment opportunities for all
Americans must be based upon who they are and what they can do, not on when
they were born.

Older Americans have given much and have much to give. They have built our
nation into what it is today. In my mind, that is an accomplishment of which they
can be proud and that all Americans should appreciate. If older Americans are will-
ing to share their knowledge and continue to be productive in the work force, we
should welcome them and take advantage of their experience—just as we should
an¥ other valuable natural resource. To waste this resource is as unwise as it is
uniairr.

1 ook forward to today’s testimony.

Senator GLENN. I am sorry that we did have other hearings
scheduled at the same time this morning, hearings that I had to be
at, and so I regrettably got here very late, and 1 cannot stay very
long. But that is one of the problems here on Capitol Hill.

Let me say briefly, though, that I believe that imposing ang man-
datory retirement age on our citizens is wrong. It robs us of many
important contributions, and if history has shown us anything it is
that those who have the experiences of life have much to contrib-
ute.

For instance, Grandma Moses started painting in oils when she
was 78; Disraeli became Prime Minister of England for the second
gi?gogt age 70; Frank Lloyd Wright designed the Guggenheim in

8.

Mandatory retirement is wrong and unfair and unwise. Senijor
citizens are one of our greatest resources, and it makes sense that
we should eliminate policies which prevent them from contributing
to our society.

In addition to that—just looking at it from a demographic stand-
point for our country—we know that at a time when the demo-
graphics of our population and labor force are changing very dra-
matically, we must plan to meet our future. And one of the things
that this committee prides itself on is trying to foresee the future,
trying to project out what is going to happen, and trying to take
action which will prevent disagreeable things happening. We try
and make sure that we foresee things into the next decade, or into
the next couple of decades.

The facts are that the number of younger workers will peak in
about 4 years and begin declining. We will need more middle-aged
and older workers in order to maintain economic productivity and
growth and really, to strengthen our whole economy. So at a time
when the Social Security Administration projects that ending man-
datory age-based retirement will bolster the Social Security system,
it makes sense that we should lift ADEA’s cap.

We want to be a humane society and not allow blatant discrimi-
nation against our senior citizens, and now is the time to eliminate
mandatory retirement.

That is the reason for this hearing, and I compliment our distin-
guished chairman for calling this hearing, and I am sorry that I
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cannot be here for the whole hearing, Mr. Chairman. We do have
conflicting demands.

Chairman HEeiNz. Thank you, Senator Glenn. I want to thank
you for a very fine statement. I think the record should note that
you have been in the forefront with such people as Claude Pepper,
who would agree with you and me and our witnesses here today,
and I want to point out that Senator Glenn is the principal cospon-
sor of S. 1054, the Heinz-Glenn bill, which is the bill that would
eliminate mandatory retirement.

Senator GLENN. Thank you. And I appreciate all of you being
here this morning.

Thank you, Mr. Chairman.

Chairman HEeiNz. Senator Glenn, thank you very much.

Mr. Levine, do you have a comment?

Mr. LEVINE. Mr. Chairman, for the record, since Senator Dodd
has been unable to be here at this hearing, I would like to have
inserted the AARP’s and my thanks for his recent vote in the
Labor Committee against the proposed general counsel for the
EEOC. This was very important to us.

And listening to you and the rest of the distinguished Senators,
and these gentlemen, I am returning to Connecticut today with a
message of a great deal of confidence.

Thank you very, very much.

Chairman HEiNz. I want to thank all of our witnesses. We have
one more panel. I appreciate the distances you have all come—two
from Pennsylvania, one from Connecticut, and one from New York.
So I thank you all and appreciate the time, effort and trouble you
have taken, but most of all, what I appreciate is your excellent tes-
timony to the committee here this morning.

Thank you very much. See you in North Park, Mr. Steigerwald.

Chairman HEiNz. Our last panel consists of Mr. Mark de Ber-
nardo, representing the U.S. Chamber of Commerce, in Washing-
ton, DC, and Mr. Raymond C. Fay, who is an attorney with the
office of Haley, Bader & Potts, also in Washington, DC.

Gentlemen, please take your seats. I am going to ask Mr. de Ber-
nardo to testify first.

Mr. de Bernardo, welcome, and please proceed.

STATEMENT OF MARK A. DE BERNARDO, LABOR LAW MANAGER,
U.S. CHAMBER OF COMMERCE, WASHINGTON, DC

Mr. pE BERNARDO. Thank you, Mr. Chairman.

I am Mark A. de Bernardo, manager of labor law and special
council for domestic policy at the U.S. Chamber of Commerce. 1
serve as committee executive of the Chamber’s Labor Relations
Council and am active in the labor sections of the American Bar
Association and the District of Columbia Bar.

The chamber appreciates this opportunity to express its views on
the Age Discrimination in Employment Act in general and in par-
ticular, its support for maintaining the age 70 mandatory retire-
ment cap and its opposition to the ADEA’s liquidated damage and
jury trial provisions.

While the chamber recognizes and appreciates the substantial
contributions, experience and loyalty of our country’s most senior
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workers, it also recognizes the need for consistent, definite, and ra-
tional human resource plannixgg and pension policies.

The Chamber believes that S. 1054, by lifting the age 70 manda-
tory retirement level now available to employers under Federal
law, would disrupt unnecessarily personnel and pension practices
and ultimately hurt employers and employees.

It is necessary and appropriate that employers and employees
have a structure to deal with the sensitive but inevitable issue of
retirement.

Under current law, employers have the option of implementing a
mandatory retirement policy at age 70 for most workers. Simply to
remove this option and thereby vitiate the consensus regarding
maximum retirement age in our society, particularly without
changes in the jury trial and liquidated damages areas, would sub-
vert this necessary retirement structure, prove disruptive and
costly to our society, and insert a great deal of uncertainty into em-
ployers’ personnel and pension programs.

At this point, for the sake of brevity, since the hearing has been
fairly long, what I would like to do is to summarize some of the
points that we have in terms of our testimony.

Chairman Heinz. Without objection, so ordered.

Mr. e Bernarno. Obviously, it is more extensive in the written
statement.

But to lift the age 70 cap, requiring employers to retain older
workers indefinitely or show just cause for dismissal would have, in
our estimation, numerous negative ramifications.

One of those is that it would subject older workers to more rigor-
ous performance evaluations and would force employers to keep
book on its most senior and most valued employees, treat the same
way a valued employee of 75 that you would a recently hired em-
ployee of 25, and it would force employers to perform these evalua-
tions and dismissals, which can be much more traumatic than a
dignified retirement at a set age.

It would also accelerate the dismissal of some older workers.
Under current law, employers sometimes do carry older workers
with diminished skills in anticipation of a date-certain retirement
at 70. If no date-certain retirement is available to employers, they
may be inclined to accelerate that dismissal process, and in fact,
this could shorten the careers of many older workers, in contraven-
tion of the purposes of this bill.

We also feel it would disrupt current personnel and pension prac-
tices and planning. It would contradict the retirement provisions of
many long-term collective-bargaining agreements. It would disad-
vantage promotional opportunities for younger employees. It could,
in fact, frustrate affirmative action programs and exacerbate the
already higher unemployment rate of minorities and women. It
could increase substantially the number of age discrimination
suits—a major concern of ours.

It would, in fact, have implications in terms of the work force in
terms of reduced productivity; it would eliminate the useful psycho-
logical function of mandatory retirement policies that they do
gerve in some respects. It could have ramifications on job safety
and health and ultimately would cost jobs by delaying turnover in
the creation of new job opportunities through the ripple effect.



65

Again, these are concerns that the business community has with
the lifting of that age 70 mandatory retirement cap.

I do wish to make a comment with regard to the need to make
ADEA consistent with other equal employment laws by eliminating
Jjury trials and liquidated damages.

dJury trials have tended to create extraordinarily large verdicts.
The deep-pocket assumptions of juries inevitably increase the risk
of windfall verdicts when an elderly employee faces a large corpo-
ration in court.

Such verdicts encourage the filing of claims. The possibility for
double-back pay, unlikely to be available under conciliation, dis-
courages out-of-court settlements and increase legal costs and
thereby blocks our court calendars.

We feel that the jury trial and liquidated damages provisions do
not enhance employment opportunities for the elderly on their
merits. However, an ADEA plaintiff's right to a jury trial and lig-
uidated damages does have the effect of filling our courts with
more and longer litigation; is less likely to be meritorious, less
likely to be settled, and more likely to be appealed.

In conclusion, we feel that the age 70 mandatory retirement cap
makes sense, is fair to employers and employees, is evenhanded,
allows for a dignified retirement at a set age, permits the business
community to implement sound, predictable and consistent person-
nel and pension programs.

For these reasons, the age 70 mandatory retirement cap of the
ADEA should be retained. The chamber respectfully urges the
Sexlxggzrs on this committee and the Senate as a whole to oppose

However, should Congress amend the ADEA in order to make it
consistent with title VII and all other antidiscrimination laws, the
chamber believes that Congress should eliminate the ADEA’s jury
trial and liquidated damages provisions. Such changes in the law
not only would be consistent, but also would be equitable for em-
ployers and employees alike.

I appreciate this opportunity to appear before you today.

[The prepared statement of Mr. de Bernardo follows:]
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I. STATEMENT OF INTEREST

1 am Mark A. de Bernpardo, HManager of Labor Law and Special Counsel for
Dozmestic Policy at the U.S. Chamber of Commerce. I serve as Committee
Executive of the Chamber's Labor Relations Council and am active in the labor
sections of the American Bar Association and the District of Columbia Bar.

The Chamber appreciates this opportunity to express itg views on the
Age Discrimination in Employment Act (“ADEA" or "the Act”), 29 U.S.C. 631 et
3eq., in general, and, in particular, its support for zaintainiog the age 70
mandatory retirement cap and its opposition to the ADEA's liquidated damage

and jury trial provisiouns.

The Chamber, on behalf of its approximately 180,000 members, has a
strong interest in the ADEA, 1ts enforcement and adminigtration, and any
amendments that Congress may consider to this seminal ¢qual employment law.
¥hile the Chamber recognizes and appreciates the substantial contributions,
experience, and loyalty of our country's most senior workers, it also
recogaizes the need for consistent, definite, and ratfonal human resource
planning and pension policies. The Chamber beli{eves that S. 1054 — by
1ifting the age 70 mandatory retirement level now available to egployers under
federal laew -~ would disrupt unnecessarily personnel and pension practices

and, ultimately, hurt employers and employees.
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Therefore, the Chamber must oppose S. 1054 and 1ts House companion
bill, H.R. 4154,

I1. RETENTION OF THE AGE 70 RETIREMENT CAP IS SOUND PUBLIC POLICY

It is necessary and appropriate that employers —~ and employees —— have
a structure to deal with the sensitive but {nevitable issue of retirement.
Under current law, employers have the option of implementing a mandatory
rectirement policy at age 70 for most workers. Simply to remove this option
and, thereby, vitiate the consensus regarding maxipum retirement age in our
society — particularly without changes in the jury trial aad liquidated
damsge areas of ADEA — would subvegt this necegsary retirement structure,
prove disruptive and costly to our goclety, and ingert a great deal of

uncertainty into empleyers' personnel and pension programs.

It is appropriaste for employers to have the option of implementing
even-handed retirement procedures applicable to all employees at a reasonable
retirement age. Seventy 1s such & retirement age. Employecs cbviously would
continue to have the option of retiricg eariier — as most do -— but employers
would retain the ability to maintain fair, systematic, and cost-effective
retirement policies and programs.

fo 11ft the age 70 cap, requiriog employers to retain older workers
indefinitely or show just cause for dismissal, would:

(1) Subject clder workers to rigorous performance

evaluatiors, often difficulr for employer and enployee
alike, in asticipation of dismisssl. Employers would
need to be able to defend againat ADEA claims of age
discrimination. To require legal justification for such
dismissals — rather than permitting a fixed retirement
age — would force employers to treat & valued long-tern
employee of 75 the same as a receatly hired employee of

25. Such evalustions and dismissals would be far less

degirable than a dignified retirement &t a set age.
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Accelerate dismigsal of older workers. Under curreat

law, employers sometimes “carry” older workers with
diminished skills im anticipation of a date—certain
retirement at 70. If no date-certain retirement is
avallable, and the employer knows that he or she must
show just cause whenever the older employee is dismissed,
virtually no incentive exigts to retain the 67- or
68-year—old employee who has cessed to be sufficiently
productive but chooses to work indefinitely. Faced with
the prospect of carrylog an unproductive employee for an
additional 15 years, instead of two or three, the
employer may have no cholce but to dismiss -— rather than
carry — older workers with diminished skills. Thus,
1ifting the cap may, in fact, shorten the careera of many
older workers, in contravention of the intentions of the

proponents of S. 1054.

Disrupt current personnel and pension practices and

planning throughout our economy. Compaules' personmel
and pension planning would be thrown into disarray; exact
formulas and timetables would be substituted by
guesswork; and recruitment, trainisg, and promotion plans

would be complicated.

Contradict the retirement provisions of many long-term

collective bargainiog agreements and, thereby, require

protracted and disruptive renegotiation by the union and
management in areas already fully resolved and bargaired
for in good faith. Despite Section 3 of S. 1054, s
provision that delays the bill's effective date to
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accommodate the provisions of soze labor contracts,

S. 1054 would create conflicts with many labor

contracts. Many collective bargaising agreements are
longer than the three years the bill assumes or, in fact,
have no set expiration date. Such labor contracts would
have to be recpened gimply to deal with the retirement
ramtfications of S. 1054, despite the facts that (1) such
provisions freely were bargained for in the give-and-take
of labor-management relations with concessions being
granted by one or both sides im order to fashion the
current retirement policy and (2) reopeaninmg such
contracts to renegotiation may permit disputes im other
areas to arise and, thereby, further the possibility of

labor unrest.

Disadvantage promotional opportunities for yousger

employees. Elimlinating the mandatory retirement age of
70 would frustrate employers' efforts to retain valued,
but less senior employees who, with no predictable
opportunities for promoticns may feel obliged to seek
employment elsewhere. Failure te be assured of openings
at predictable intervals alsc can impede efforts te

recruit prospective employees.

Frustrate affirmative action programs and exacerbate the

already higher usemployment rate of minorities and
women. Reteation of large numbers of older workers,
particularly at the management level which, in some
sndustries, is disproportionately white and male, would
hinder hiring and promotional opportunities for
aminorities and women — for whom entrance to these jobs
in large numbers has been more recent. With reduced
turnover io the work force, there would be a
corresponding cutback in affirmative action programs,



71

_5-

(7) Increase substantially the pumber of age discriaination

(€:)

suits in our already overcrowded courts. Protracted jury
trial litigation i3 expeunsive, time~consuning, and
subject to abuge. Lifting the cap expands the number of
potential plgintiffs with ADEA claims, and the threat of
such litigation DAy cause employers — even those
employers totally convinced of their own position on the
serits — to settle out of court. ADEA clains, which
already have increased dramatically in receat years,
would be likely to increase even further {f the
retirement cap were romoved because of an igcrease f{u the
number of potential plaintiffs and because of the
expected response of some employers to increase

disnissals for cause.

Reduce productivity. To the extent employers are

discouraged from retiring employees whose performance is
deteriorating, productivity is clearly undermined.
Businesses need the flextbility to manage effectively and
to be as productive as possible, particularly in light of
the strong challenge from forelgn competition and the
recent recession in our country, which left many
industries financially troubled. Faced with the prospect
of costly and protracted court battles and the bandicap
in such legal efforts of plaintiffs being able to obtain
Jury trisls god liquidated damages, wmany ezployers siaply
may surrender. Rather than coafront unsproductive
enployees, many employers may tolerate such lack of
productivity to the ultimate detriment of the company ,
its shareholders, its customers and its employees at
large.
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{3) Eliminate the useful psychbological function of mandatory

retirement policies. Ome of the advantages of 8 single

tetiremant sge {s that it permits every worker to accept

retirement without feelings of discrimipation. With a

mandatory retirement sge, busipesses do not have to tell

sozme exployees that they can continue to work while

telling thelr coworkers that they must go. Uander a set

retirement policy, all workers would retire at the same

age with dignity, pride, and the sense that their many

years of gervice truly are appreciated.

(10) Ispair on-the-job safety and health. Older people may

suffer diminished physical and mental capacity, thereby

becoming a threat to their own health and safety and

that of their coworkers and the public if their careers

are extended excessively. Lapses of memory, diminished

hearing, reduced mobility and agility, and deteriorating

vision are among the common characteristics of old age

that can jeopardize older workers' ability to maintain

safe and healthful work procedures or unnecessarily

create l1ife-threatening situstiouns im the workplace.

{11} Cost jobs. By delaying turnover and the creatiom of nev
job opportunities through the “ripple” effect, 1ifting

the age 70 retirement cap ultimately would cost jobs.

I1X. THE NRED TO MAKE THE ADEA CONSISTENT WITH OTHER EQUAL EMPLOYMENT LAWS

BY ELIMINATING JURY TRIALS AND LIQUIDATED DAMAGES.

The ADEA {s a hybrid law, reflecting the influences of both Title VII
of the Civil Rights Act of 1964, 42 U.S5.C. 2000(e) et seq. (“Title VII"), and
che Fair Labor Srandards Act, 2% U.S.C. 201 et seq. (the "FLSA"). The
objectives of the ADEA, elimination of discriminstion froz the workplace,

parallel Title VII,
after the FLSA.

However, the enforcement techanism of the ADEA is modeled
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In fact, from its passage in 1967 until g reorganization implemented by
the Carter Administration in 1979, enforcement authority for the ADEA and the
FL5SA resided with the Secretary of Labor. In 1979, the ADFA enforcement
authority was shifted to the Equal Employment Opportunity Commisaicn (the
"EEOC™).

When the ADEA and the FLSA were administered at the Department of
Labor, there was at least some logic for having the same enforcement
mechanism. However, once the enforcement of the ADFA was transferred to the
EECC, the same logic that supported the transfer supported —— and continues to
support — the revision of the enforcement procedures.

The purpose of the FLSA is to enable plaintiffs to recover through a
monetary judgment the wages that they were underpald. Conversely, the purpose
of an antidigserimination statute i{s to abate discriminatory employment
practices and to provide equitable relief. Yet, by adhering to a FLSA jury
trdal and liquidated damage legal mechanism, the ADFA differs from all other

antidiscrimination statutes.

The Chamber believes that what is appropriate as an individual's remedy
for discrimination bgsed on race, sex, or national origim also is appropriate

ag a remedy for discrimination based on age.

Jury trials have tended to create extraordinarily large verdicts.
Three employees of a California department store were awarded $1,297,000 by a
jury in 1981, The "deep pocket™ sgsumptions of juries inevitably increase the
risk of windfall verdicts when an elderly employee faces a large corporation

in court.

Such verdicts encourage the filing of clalms. The possibility for
double back pay, unlikely to be available under conciliation, discourages
out-of —court settlements and, thereby blocks court calendars and forces higher

legal expenses.
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There is ve justification for providing double damages for ADEA
verdicts when thay are unavailable in otber employment discrimination cases.
Similarly, there 1s no justification for jury trials under ADEA when Title VII
has been enforced effectively for more than 20 years without jury-trial
1{tigation.

Furthermore, ADEA jury trials and liquidsted damages in situations when
multiple claims are filed or bifurcated Title VII trials conducted with
separate proceedings on liability and damage Issues are unnecessarily

expensive, duplicative, and burdensome to the court systems.

The ADEA is now a vehicle for large —— and oftentimes umdeserved —-—
recoveries by plaintiffs. The purpose of the lav remains as valld as it ever
was. However, the enforcement of the law, largely because of the jury trial
and liquidated damages provisions, has become decidedly inequitable to
employers. The hope for lerge ewards in a context where juries tend to have a
bias in favor of the plaintiffs has spurred misuse of the ADEA. It should not
be considered an opportunity for aged employees to bemefit unjustifisgbly; it
should be considered a law equitable to both employees and employers and
conaistent In its application with other civil rights statutes.

The ADEA's jury trial and liquidated damages provisions do pot enhance
employment opportunities for the elderly on their merits. However, az ADEA
plaintiff's right to 8 jury trial and liquidated damages does have the effect
of fi1lling our courts with sore and longer litigation that is less 1ikely to
be meritorious, less likely to be settled, and more likely to be appealed.

Equity can be accomplished only through elimigation under ADFA of jury
trials and liquidated damages and retentfon of the age 70 retirement cap.

The Chamber algo supports other appropriate changes in the ADEA:
(1) federal preemption of state age discrimination laws, (2) codification of
the current regulatory exemption for “bonafide employee bepefit plana,” and
(3) broadening of the exemption for policymaking executives. {Congress
receatly moved in the opposite direction by adopting & narrowing amendment to
the Older Agericams Act of 1984, which was enacted in October 1984.)
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If Congress considers amending the ADEA, the Chamber believes that it
is appropriate that each of these proposed changes be considered carefully and

adopted.

Iv. THE LIABILITY CRISIS RAMIPICATIONS OF LIFTING THE RETIREMENT AGE CAP.

Lifting the age 70 retirement cap would have significant ramiffcations
on our country's current battle to limir runavay liabilities. In our
increasingly litigious society, we face an already substantial 11ablity
crisis. S. 1054 would expand appreciably the liabilitles of employers by
broadening the spectrum of potential plaiatiffs. This is eapecially
troublesome given the availability of higher recoveries based on liquidated
damages and the tendency for juries to base decisions in this area on thelir
own emotiounal responses to plaintiffs' gitustions rather tham a reasonmed,
dispassionate view of whether a viclation of the law has been committed.

Congress should weigh carefully any legislative action that would
contribute to —— rather thas limit — our nation's liability crisis.

v. CONCLUSION

The age 70 mandatory retirement cap makes sense — it is fair to
employers and employees, allows for a dignified retirement at a set age, and
permits the business community to implement sound, predictable, and consistent
persounel and pension programs. For these reasons, the age 70 mandatory
retirement cap of the ADEA should be retaimed, and the Chamber respectfully
urges the Senators oo the Special Coumittee on Aging and the Sepate as a whole
to oppose S. 1054, The Age Discrimination in Employment Amendments of 1985.

However, Congress should amend the ADEA in order tro make it consistent
with Title VII and ail other antidiscrimination laws by eliminating the ADEA's
Jury trial apd liquidated damages proviasions. Such changes in the law not
only would be consistent but also would be equitable for employers and

employees alike.
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The Chamber of Commerce of the Unired Srares 18 the world's
largest federation of busipess companies and associaticss and
is8 the priscipal spokesman for the American buainess
community. It represents approximately 180,000 busicesses
plus several thousacd organizations, such as local/state
chambers of commerce and trade/profeseional associations.

More than 91 percent of the Cbamber's zmembers are small
busioess firms with fewer than 100 esployees, 57 percent with
fewer thap 10 employees. Yet, virtually all of the naticn's
largest coppanies are also active zembers. We are
particularly cogoizant of the problems of smaller businesses,
as well as {sasues facing the business community at large.

Besides representing a cross section of the American business
community in terms of number of employees, the Chamber
represents a wide management spectrum by type of business and
location. Each ma jor classification of American
buginess——manufacturing, retailing, services, construction,
wholesaling, and finance-—numbers more than 12,000 cesmbers.
Yer no one group comstitutes as much as 29 percest of che
total membership. Further, the Chasber has substantial
membership fa all 50 states.

The Chamber's intersational reach is substantial as well. It
believes that global ianterdependence provides an opportunity,
ot a threat. In additiomn to the 56 American Chambers of
Commerce Abroad, an increasing number of members are engaged
in the export acd import of both goods and services and have
cagoing investnent activities. The Chamber favers
strengthensd inrersatiossl competitiveness and opposes
artificial U.S. and foreign barriers to International
business.

Positions on national issuea are developed by a cross section
of its members serving on committees, subcozmittees and task
forces. Currently, some 1,800 business people participate in
this process.
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Chairman HEINz. Mr. de Bernardo, I will have some more ques-
tions for you later, but your testimony strikes me as really in
;fnnazing conflict with the stories of four people we have just heard

Tom.

We heard from one gentleman who says his ability to work past
age 70 allows him to earn a third of his income, keeps him off of
welfare, allows him to buy health insurance and maintain a car,
keeps him the proud head of the family.

Another is a teacher who simply wants to work 1 additional year
in gpite of the fact he would earn less money retired than working,
because he enjoys teaching and because he apparently does an ex-
cellent job, and the parents and students would really like to have
him around for another year.

We heard from a third individual who is an accomplished concert
violist, whose music you yourself must have enjoyed, and he cited
all the other people in his profession, in the other symphony or-
chestras, where people substantially older than 70 are performing,
and he cited the example of some of his former colleagues, one of
whom céxsed within a year after having been mandatorily discharged
at age 65.

And finally, we heard from the Grumman Corp., that finds that
their policy of not having mandatory retirement is not only more
kumane, but as much or more profitable than other policies.

How can you sit there and say, as you did just a second ago, that
mandatory retirement at age 70 is “humane’?

Mr. pE BerNArpo. Well, T do not question that older workers do
contribute very much to the business community——

Chairman Heinz. That is not the issue. The issue is how can you
say, given what you have just heard, that a mandatory require-
n}lxeng that workers retire is “humane’? What is “humane” about
that?

Mr. pe BerNarpo. Well, I think it can be very difficult for older
workers who have diminished skills—the passing of time, the aging
process takes its toll—to be forced out of the workplace, where you
discriminate between some and others and you say, some must go
and some can stay. That is the type of thing that, yes, I think can
be psychologically debilitating to workers when you have to cut
those hairs and force some people out and keep other people and
draw the line.

Some employees, if there were no mandatory retirement age
option available to employers, could in fact insist on staying for-
ever. And in fact, employers would be faced with the very difficult
situation that, yes, can be very traumatic for all concerned.

I do not doubt that there is trauma involved even in age 70 re-
tirement age, but it is my experience that most employers—the
Grumman situation independent of this, which I think is a very
laudable situation—but most employers, and certainly we deal with
an awful lot, and this policy is very well-reasoned—we have gone
through our committee’s process on this, we have gone through our
board of directors—they feel that, no, the age 70 retirement level is
not arbitrary, that in fact it is a consensus age, that it makes
sense, and that in fact, overall it is best for the majority of employ-
ees,
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Chairman HEinz. Let me just say, I do not know who has the
consensus on it. But by every poll, 90 percent of the American
people, 9 out of 10, disagree with that so-called consensus.

Isn’t this consensus coming from just a small group of people
who do not want to inconvenience themselves by having to change
their habits?

Mr. pE Bernarpo. Well, no. I would say that the consensus
come? {é'om the consensus of the business community itself. Nine
out of 10——

Chairman HEINZ. So the business community is right and 90 per-
cent of the American people are wrong?

Mr. pE BErNARDO. No, that is not necessarily what I am saying.

Chairman HeiNz. How is that different from——

Mr. pE BErNARrRDO. Well, I think that there are other issues once
you go below the surface. And superficially, I think that yes, this is
a very—

Chairman HEINz. Let us try one other thing. You may disagree
with the characterization that 90 percent of the people agree with
this committee, and frankly blocking what is the President’s policy,
not just simply something 1 favor.

Let me just ask you this. What proportion of employers, since
you have got this consensus among employers, what proportion of
employers have abandoned mandatory retirement at age 707

Mr. DE BErRNARDO. Well, T know it is a proportion that is increas-
ing because of activity at the State level. Certainly, there are 20
different States that have taken action in this area.

Chairman Heinz. I am talking about employers. Do you know
what the proportion is?

Mr. pE BerNaARrDO. Well, yes; employers’ hands are forced in
those respects.

Chairman HeiNz. What proportion?

Mr. de BErNARDO. I do not have an answer for that.

Chairman Heinz. I have an answer—50 percent. One-half. So
this socalled consensus that you represent represents only half of
all the employers and is antitietical to the desires and wishes of 90
percent of the American people. And we live in a democracy.

Mr. pE BErNARDO. My point, Mr. Chairman, was that so many of
those employers, their hand was forced; for many of those employ-
ers, it was State action that forced them to abandon the mandato
retirement level. And in fact, again, I was impressed with the testi-
mony of the witnesses that came in earlier; I was impressed with
their skills. I have no question, for example, that Mr. Levine is a
very capable teacher who can continue to teach——

Chairman HEinz. Is that going to change the mind of the Cham-
ber of Commerce?

Mr. pE BERNARDO. Again, we adopt policies through a set formu-
la. When I say it is a consensus, I am confident it is a consensus,
because we go through our Labor Relations Council, through its
parent committee, and in fact to our board of directors. And we
have revisited this subject just recently, and it is the will of those
who are representative of the business community, a very strong
cross-section of the business community, virtually everi State, vir-
tually every type of industry, bi%1 and small. And yes, their consen-
sus—and I am comfortable with this—the consensus of chamber
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members is in fact in favor of maintaining that age 70 retirement
cap.

Chairman Heinz. Mr. Fay, excuse me for interrupting the order
of the panel. Please proceed with your testimony.

I will have some more questions on some matters of statistical
fact for both of you in a minute.

Go ahead, please.

STATEMENT OF RAYMOND FAY, ATTORNEY, LAW OFFICES OF
HALEY, BADER & POTTS, WASHINGTON, DC

Mr. Fay. Thank you, Mr. Chairman.

Mr. Chairman and members of the committee, I will present only
a few of my remarks orally and ask that my full prepared state-
ment be included in the record.

Chairman Heinz. Without objection.

Mr. FAy. My name is Raymond Fay. I am pleased to testify in
favor of strengthening the Age Discrimination in Employment Act
by removing the age 70 limitation and to testify against weakening
the ADEA in other respects.

I 'am an age discrimination lawyer in private practice here in
Washington, DC, predominantly but not exclusively representing
plaintiffs,

Age discrimination in employment has been called by our courts

a tragic waste of human resources.” It is no less a waste of human
resources to discriminate against a productive 70-year-old employee
than it is to discriminate against someone who is 50 or 60 years of
age.
The right to seek and maintain employment in an environment
free from age discrimination justly has also been declared by our
courts to be a “civil right.” As such, it should be treated no less
favorably than other civil rights, without artificial limitations on
the ADEA’s coverage.

There is no valid argument against removing the ADEA’s age
cap.

First, society’s experience and the results of surveys such as the
one you, Mr. Chairman, have referred to—the 1985 survey for
AARP—have shattered the myths about lack of productivity and
adaptability of older workers.

Second, the alleged need to plan around a chronological end
point of employment is dispelled by the continuing trend toward
early retirement across a broad range of ages. Why does an em-
ployer need to plan for an individual’s retirement at age 70 when
the same individual may choose to retire at any time over the pre-
vious 15-year period without any planning on the employer’s part?

Third, the age cap is not justified by the patronizing notion that
some employers “carry” unsuitable employees to age 70 and then
gracefully retire them. If there is truly a basis for dismissing for
cause an employee over age 70, an employer has the same tools
under the ADEA to deal with the problem as it does with a 60-
year-old. Certainly, this stereotypical argument is no reason for
gas'%inAg thousands of productive workers from the protection of the

i
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In considering the removal of the age cap in private employment
under the ADEA, Congress should resist the entreaties of some seg-
ments of the business community to weaken the ADEA in other re-
spects. I refer particularly to the plea of the U.S. Chamber of Com-
merce to eliminate the ADEA’s provisions for jury trials and liqui-
dated, or double, damages.

There are many reasons why these important provisions should
be preserved. Here, however, I would like to focus on the chamber’s
contention that these provisions give an unfair advantage to ADEA
plaintiffs.

Perhaps most misleading is the notion that plaintiffs have an
unfair advantage in ADEA cases because of the jury trial provi-
sion. In fact, the opposite is true. Defendants win the lion’s share of
all decided ADEA cases, and the right to a jury trial does not shift
that balance.

With the aid of computerized legal research, we searched for
ADEA cases decided since 1978 and found 383 cases in which there
was a final resolution by court action—that is, either the plaintiff
or defendant ultimately won in court, either in the district court or
on appeal.

The results show that the defendant wins the vast majority of
these cases. Of the 383 cases in which the search turned up a
winner or loser, defendant won 284, or 74.2 percent of the cases. In
the 200 of those cases which were finally resolved before a trial,
defendant did even better, winning 189, or 94.5 percent of them, on
motions that occurred before trial.

Among the remainder of the cases which went to trial and were
recorded in the search as having been finally resolved, the results
;v;re more evenly divided, but the defendant still won a slight

ge.

In that latter category, plaintiffs fared better in cases tried
before a jury, but not overwhelmingly so. We found 89 such jury
cases in the search; the plaintiff won 53 cases, almost 60 percent,
and the defendant won about 40 percent.

In summary, if you are a defendant, you have a three in four
chance of winning in court in an ADEA case. A little more than
one-half of the cases are won or lost before trial, and the defendant
wins virtually all of these. Of the cases which go to trial, it is basi-
cally a 50-50 proposition, but with a 60-40 edge in plaintiff's favor
in jury cases.

Finally, the chamber’s criticism of the ADEA’s liquidated dam-
ages provision is as unfounded as its criticism of jury trials. In the
area of liquidated damages, the tilt is clearly in favor of defendant,
since the Supreme Court’s January 1985 decision in TWA v. Thur-
ston. A computerized search showed 15 appellate cases in 1985 and
1986 where the court reached a final decision on that liquidated
damages issue. In only 2 of the 15 cases were liquidated damages
awarded to plaintiff and upheld.

[The prepared statement of Mr. Fay follows:]
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TESTIMONY
OF
RAYMOND C. PAY
BEFORE THE
SPECIAL COMMITTEE ON AGING
UNITED STATES SENATE
JUNE 19, 1986

Mr. Chairman and Members of the Committee:

My name is Raymond Fay. | am pleased to testify in favor of
strengthening the Age Discrimination in Employment Act (ADEA) by removing the
age 70 limitation, and ageinst weakening the ADEA in other respects. I ama
lawyer in private practice with the law firm of Haley, Bader & Potts in
Washington, D.C. Along with our firm’s resident partner in Chicago, Alan Serwer,
I direct the firm's employment discrimination law practice. This practice is
primarily in age discrimination cases, predominantly but not exclusively on

plaintiff's side.

Age discrimination in employment has been called a "tragic waste of

human resourees."f/ It is no less a waste of human resources to discriminate
against a productive 70-year old employee than it is to discriminate against

someone 50 or 60 years of age.

The right to seek and maintain employment in an environment free

from age discrimination justly has been declared to be 8 "civil right."z/ As such,

E/ Christie v. Marston, 551 F.2d 1080, 1084 (7th Cir. 1977), quoting 113 Cong.
Rec. 34745 (1967) (comments of Rep. Eilberg).

E/ Kennedy v. Whitehurst, 690 F.24d 951, 953 (D.C. Cir. 1982).
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it should be treated the same as other civil rights, without artificial limitations on
3/

the ADEA's coverage. The iate Senator Javits stated it well:

It has always seemed unjustifiable to me to
permit employees to be forced into retirement
solely because they have reached an arbitrarily
established age. Mandatory retirement at any
specific age fails to take account of differential
aging and the effects of aging on different
skills. It could waste well-developed abilities and
mature judgment which can be of great benefit
to society . ...

L] * -

Raising the mandatory retirement age gives
employees greater freedom to determine whether
to retire or continue working. Every day of delay
and every exemption from coverage means the
denial of the expanded freedom of choice. I for
one think our workers deserve the right to decide
for themselves when they want to retire.

Besides being more fully protective of the basic rights the ADEA was
designed to protect, removal of the ADEA age cap is in accord with other

legislative and societal developments. In 1978, Congress lifted the ege cap in the

ADFA with respect to federal government employment. Recently, Congress
4/

removed the age cap or health insurance coverage protection under the ADEA.
Approximately one-third of the states have no age cap in their age discrimination
laws. According to a 1985 survey conducted for the American Association of
Retired Persons, almost one-half of the companies surveyed support elimination of

mandatory retirement, and only 24% of those surveyed have s mandatory

E/ S. Rep. No. 95-493, 95th Cong., 1st Sess. 31, 33 (1977) (additional views of Sen.
Javits). .

4/ p.L. 99-272, Section 9201(b), __Stat. __.
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retirement poliey.f/ Elimination of mandatory retirement is also favored by the

vast majority of the population as a whole, according to USA Today's 1985 survey.

There is no magic about the age of 70 which precludes a worker from
being able to do his or her job. The presence of well over one-half million
employees in the U.S. workforce over age 65 is evidence of that. Gerontologists
for years have spoken of the 60-75 year age group as the "young-old." As reported
by Dr. Nathan Shock:f/

In some variables, individual 80-year old subjects

may perform as well as the average 50-year old

+ «+. Because of the high degree of specificity

of aging among different subjects and among

different organ systems, chronological age itself

is not a very reliable predictor of performance in

individual adults.
The current Director of the National Institute of Aging of the Nationsl Institutes
of Health, T. Frankiin Williams, M.D., recently reported to the Congress that,
because of "continued edvances in both mediecal technology and research in aging,
we have considerably more knowledge and understanding of health and functional
ability beyond the age of 60 now than we did even & few years ago." Dr. Williams
stated that in studies among healthy persons who have received the benefit of
modern medical technology te screen out disease conditions, overall "functioning

may be well maintained at least to age 80 and gquite possibly longer." Even for the

job of commercial airline pilot, Dr. Williams concluded that "age is not a rational

E/ Yankelovich, Skelly and White, Inc., "Workers Over 50: Old Myths, New
Realties,” pp. 17-18.

&/ Shock, N., Normal Human Aging: The Baltimore Longitudinal Study of Aging,

National Institutes of Health Publication No. §4-2450 {Nov. 1984), p. 207.
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nor reliable criterion for determining whether or not a pilot's medical and
functional condition are such that he/she should be permitted to continue in

service."z/

There is no valid argument against removing the ADEA's age cap.
First, experience and the results of surveys such as the 1985 survey for AARP
have shattered the myths about lack of productivity and adaptability of older
workers. Second, the alleged need to "plan" around a chronological endpoint of
employment is dispelled by the continuing trend toward early retirement across &
broad age range. Why does an employer need to "plan" for en individual's
retirement at age 70 when the same individual may choose to retire at anytime
over the previous 15-year period without any “planning” on the employer's part?
Third, the age cap is not justified by the patronizing notion that some employers
“earry” unsuitable employees to age 70 and then gracefully retire them. If there
is truly a basis for dismissing for cause an employee over age 70, an employer has
the same tools under the ADEA o deal with the problem as it does witha SOI—year
old. Certuinly, this stereotypical argument is no reason for barring thousands of

productive workers from the protection of the ADEA.

In considering removal of the ADEA age cap in private employment,
Congress should resist the entreaties of some segmeats of the business community
to weaken the ADEA in other respects. I refer particularly to the baseless ery of
the U.S. Chamber of Commerce to eliminate the ADEA's provisions for jury trials

and liquidated {double) damages.

z/ “Age Diserimination and the FAA Age 60 Rule,” Hearing Before the House
Seiect Comm. on Aging, 99th Cong., 1st Sess. 11-12 (1985).



85

-5-

Even before enactment of the 1378 ADEA amendments which
clarified the right to a trial by jury in an ADEA case on "any issue of fact," 29
U.S5.C. § 626{(c)(2), the Supreme Court had ruled that a piaintiff is entitled to &
jury trial in ADEA actions for lost wages. Lorillard v. Pons, 434 U.S. 575 {1978).
The Supreme Court did not reach the question of whether a jury trial in an ADEA
is required by the U.S. Constitution, as the Fourth Circuit had so decided. 549
F.2d 850 (1977). So even if Congress were 1o teke the unnecessary and ill-advised
step to delete jury trials from the ADEA, a jury trial in ADEA cases still may be

mandated on constitutional grounds.

The more fundamental question is: why tamper with a legislative
scheme that Congress arrived at after careful deliberation and with purposeful
compromise in adopting the Fair Labor Standard Act's remedial scheme? Why
tamper with a legislative scheme that has worked well in almost twenty years of
practice? Indeed, it has worked much more successfully for employers than

employees, as shown below.

The Chember has unfairly charged that ADEA jury trials "have tended
to create extraordinarily large verdicts.” As an example, the Chamber has cited

Cancellier v. Federated Department Stores, 6§72 F.2d 1312 (Sth Cir. 1982), cert.

denied, 459 U.S. 859. Yet, that case reveals that the ADEA portion of the verdict
represented only pigintiffs' actual losses in wages and benefits, plus liquidated

damages asuthorized by the statute.

The damages svailable under ADEA are limited to iost wages and
associated amounts owing. Almost every court has rejected the award of punitive

damages in ADEA cases. Almost all federal courts of appeals have precluded the
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simulteneous award of liquidated damages and prejudgment interest in an ADEA
case. If a jury makes a large award not based on the evidence, it can and should
be overturned or reduced. That is the rule of law in any civil case. Why the furor

over applying the same centuries-old principle under the ADEA?

The Chamber has raised & most preposterous hypothetical example in
opposition to ADEA jury trials. It says that an employer is feced with a Hobson's
choice when there are two equally qualified employees who are candidates for
layoff -- a white male over 40 and a woman or minority under 40. It says that the
employer really has no choice but to retain the white male, bécausc the ADEA
provides for jury trials and liquidated damages. | know of no cese in which an
employer defended a layoff decision on the basis of assertedly being caught
between the Scylla of ADEA and the Charybdis of Title VII in this manner. Even
if such a situation did come up, it would be hard to envision an employer not
contending that the better performer was retained. In real life, however, a wise
employer under the strain of an economic cutback would make the decision by
drawing up a list of legitimate job-related criteria and weighing the respective
merits of the two employees -- not by {retting over an imaginary damages tab two

or three years down the line.

The Chamber also has stated that the ADEA's provisions for jury
trials and liquidated damages "tie up the courts.” In truth, the courts are "tied up"
for reasons beyond anyone's control, but certainly not because an ADEA plaintiff
has a right to a jury trial. In our experience, if there is any one factor that ties up
the courts in ADEA cases more than others, it is discovery disputes. Since the

defendant typically has possession of more relevant documentation and
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information than plaintiff, it is more often than not defendant's resistance to
discovery that ties up the courts. Sanctions sgainst the offending party and its

attorneys are the cure for that, not elimination of the right to a jury trial.

Perhaps most misleading is the notion that plaintiffs have an unfair
advantage over defendants in ADEA cases because of the jury trial provision. In
fact, the copposite is true. Defendants win the lion's share of all decided ADEA

cases, and the right to a jury trial does not shift the balance.

With the aid of computerized legal research, we searched for ADEA
cases decided since 1978 in which there was a final resolution by court action,
that is, where either plaintiff or defendant ultimately won in court. Some were
ultimately won or lost in the district, or trial, court; some were ultimately won on
appeal. We found 383 such cases in all. The results of the search are set forth in

summary form in Appendix A.

The results show that the defendant wins the vast mejority of these
cases. Of the 383 cases in which the search turned up a winner or loser, defendant

won 284, or 74.2% of the cases. Plaintiff won 99, or 25.8%.

In the cases which were finally resolved before trial, defendant did
even better. 200 cases, or slightly more than haif (52.1%) fall into this category.
Of those 200 cases, defendant won 189 of them -- or 94.5% -- on motions to
dismiss or motions for summary judgment. Plaintiff won 11 on summary judgment

motions (5.5%).

Among cases which went to trial and were recorded in the search as

having been finally resolved, the results were more evenly divided, with defendant
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winning only a slight edge. 183 esses were in this category. Plaintiff won 50

{49.2%) and defendant won 33 (50.8%).

Plaintiffs fared better in cases tried before 8 jury, but not
overwhelmingly so. The search turned up 83 jury ceses (see Section ILB. of
Appendix A). There were more jury cases in the total cases surveyed, but search
limitetions end expense precluded more detailed inquiry. [ have no reason to
believe that a more detailed inquiry would have substantially altered the
percentages, however. Of the 89 jury cases, plaintiff won 53 (59.6%) and
defendant won 36 (40.4%). As a footnote, I should mention that most of these
cases were not actually concluded by a jury verdict. 74 of the 83 jury cases
(B3.1%) were not finally decided until appeal. By contrast, of the 200 final

decisions before trial, 139 (69.5%) were resolved finally in the district court.

In summary, if you are a defendant, you have a 3 in 4 chance of
winning in court in an ADEA ease. A little more than one-half of the cases are
won or lost before trial, and defendant wins virtually all of these. Of the cases
which go to trial, it's basieslly a 50-50 proposition, but with a 60-40 edge In

plaintiff's favor in jury esases.

The Chamber's criticism of the ADEA's liquidated damages provision
is as unfounded as its criticism of jury trials. In the sres of liquidated damages,
the tilt is clearly in favor of defendant since the Supreme Court's January 1985
decision in TWA v. Thurston, 105 S.Ct. 613. A computerized search showed 15
appellate cases in 1985 and 1986 where the court reached a final decision on the
liquidated damages issue. In only 2 of the 15 cases were liquidated damages

awarded to plaintiff and upheld.
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APPENDIX A
0
TESTIMONY OF RAYMOND C. FAY

Computerized Search Of ADEA
Cases in Which A Fina! Resclution
Was Reached, 1978-June 15, 1986

Summary: Totel number of cases in which a final resolution
wgs reached -- 383

Won by defendant —- 284 ({74.2%)
Won by plaintiff — 89 (25.8%)

Fina! resolution prior to trial — 200 cases

Won by defendant -- 189 {94.5%)
Won by plaintiff -- 11 (5.5%)

Final resolution of cases tried -- 183 cases

Won by defendant -- 93 (50.8%)
Won by plaintiff -- 90 (49.2%)

Final Resolution of jury cases {Section II.B., below)
-- 89 cases

Won by defendant -- 36 (40.4%)
Won by plaintiff -- 53 (55.6%)

I. Camses In Which A Final Resolution Was Reached Prior To Tris}

Plaintiff Defendant
A. Motions to Dismiss
1. District Court
a. Defendant's inotion granted 42

2. On Appeal

a. Defendant's Motion granted

below, affirmed 4
b. Defendant’s Motion denied

below, reversed 1
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Plaintiff Defendant
B.  Motions for Summary Judgment
1. Distriet Court
a. Plaintiff's motion granted 8
b. Defendant's motion granted 83
2. On Appeal
a. Plaintiff's motion granted
below, affirmed 1
b. Plaintiff's motion denied
below, reversed 2
e¢. Defendant's motion granted
below, affirmed 53
TOTALS 11 189
iI. Cases Tried In Which A Final Resolution Was Reached
A. Motions for a New trial and/or Motions
for Judgment Notwithstanding the Verdict
(INOV)
1. Distriet Court
a. Defendant's motion denied 13
b. Defendant's JNOV motion
granted 3
c. Plaintiff's motion denied 5
2. On Appeasl
a. Defendant's JNOV motion granted
below, affirmed 1
b. Defendant's JNOV motion denied
below, reversed 1
B.  Jury Verdict or Judgment {excluding
eases in I. and II.A. above)
1. District Court
a. For pisintiff {10 of these
cases designated by search
as jury cases) 20
b. For defendant (5 desighated
28

as jury)
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On Appeal

a. For plaintiff below, affirmed
(27 designated as jury)

b. For defendant below, reversed
{16 designated as jury)

¢. For defendant below, affirmed
{15 designated as jury)

d. For plaintiff below, reversed
(16 designated as jury)

TOTALS
GRAND TOTALS

34
21

Defendant
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Chairman HEeinz. Mr. Fay, does that complete your testimony?

Mr. FAy. That completes my oral testimony, yes, sir.

Chairman HEeiNz. Very well. I found your statistics on the suc-
cess of defendants, as you mentioned, quite in contrast to Mr. de
Bernardo’s testimony.

Mr. de Bernardo, what do you say to those statistics that the de-
fendants usually do quite well?

Mr. pE BErNARDO. | think that is accurate. I think defendants do
quite well. I think that is a comment in terms of the merit of many
of the claims that are filed under the Age Discrimination in Em-
ployment Act.

Now, there are other statistics as well, statistics the chamber has
testified in regards to in the past, and I think there is quite a cata-
log of cases in which there have been very, very sizable jury
awards, many of which have been reversed on appeal. And at any
rate, we feel the fact that the Age Discrimination in Employment
Act is inconsistent to all other antidiscrimination laws in both of
these respects, I think, does create problems.

I think that inconsistency with all the other laws that are en-
forced by the EEQOC; it is certainly inconsistent with title VII, the
fact that title VII has been in existence for more than 20 years and
never had a jury trial provision. That liquidated damages provi-
sion, one thing that it does create, it does create, we believe, as we
point out in our testimony, the filing of more marginal cases, be-
cause there is the possibility of recoveries that are going to be
much more sizable, and in fact, if you want to take a look at other
statistics, not statistics found on a search of some computer, but
statistics provided by the Government, by the EEOC itself, you will
find that in fact, the settlement rate in ADEA cases as opposed to
title VII cases is just over 50 percent in title VIL. So it is almost
twice as much that it would be settled out of court on EEOC cases
under title VII than they would be under age discrimination in
cases.

Now, why is that that they are less likely to settle? Because of
the possibility of liquidated damages and the prospect of a jury
trial being more favorable to the plaintiff.

Chairman HEeiNz. Mr. Fay, do you want to respond to that? He is
saying that all these cases are settled because of jury trials——

r. Fay. He is saying that an ADEA case is less likely to be set-
tled because of the provision for liquidated damages. But when par-
ties settle a case, they compromise their controversy. There is usu-
ally no public record as to why the case was settled. By the same
token, when a defendant refuses to settle a case with a plaintiff, we
do not know why the case is going to go to trial. The flip side of
this, of course, is that, because of the growing number of age dis-
crimination cases, there are potentialﬁf more age discrimination
violations which are being uncovered. But there is no way to know
one way or the other when you settle a case why the case was set-
tled. It is a private matter between the two parties. They settle
their case so that their controversy will not be aired in public.

Mr. pE BErNARDO. Well, nonetheless, I would say that there is a
huge discrepancy in the settlement rate of ADEA cases vis-a-vis
title VII cases. That is a fact. That is a fact provided by the EEQC,
Government statistics. And furthermore, the statistics provided by
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Mr. Fay in regards to the defendants winning cases, I think, sug-,
gest the fact that there-are more cases that are brought to trial
under the Age Discrimination in Employment Act which are of
marginal merit. That is what it suggests to me. j

Chairman HeINz. Mr. de Bernardo, Mr. Fay states that the right
to seek and maintain employment in an environment free from age
discrimination justly has been declared a civil right and that the
Age Discrimination in Employment Act should be frée of artificial
limitations on coverage.

Now, you have given us a whole raft of reasons why you do not
like all that. What is the most important one?

Mr. pe Bernarpo. The most important reason why the cap
should be maintained?

Chairman HEiNz. No; why his maintenance that being free from
age discrimination in employment is a civil right and should not be
limited; why is that notion incorrect? .

Mr. pE BernNArDo. Well, the purposes of our antidiscrimination
laws and all other antidiscrimination laws are to eradicate discrim-
ination in the workplace. I think that is appropriate. And in fact,
the remedies that are available are make-whole remedies.

Now, when the ADEA was passed, historically put in perspective,
it was given to the Secretary of Labor for enforcement. And the en-
forcement mechanism which was adopted was one that was similar
to the Fair Labor Standards Act. The focus of that is not make-
whole remedies. The purpose of that is to provide for monetary
damages—— '

Chairman Heinz. I am not asking for a legalistic argument. I am
asking a question of values.

Mr. pE BErNARDO. OK.

Chairman HEeinz. Is being free from discrimination because of
age a civil right or not, or is it something else?

Mr. pE BErNARDO. I would say yes, it is a civil right. I think it is
appropriate.

Chairman HEeinz. It is a civil right. Now, should we constrain
civil rights? Should we say that it is not all right to discriminate
on the basis of religion unless someone is a Moslem, that it is not
all right to discriminate on the basis of color unless someone is
green, that it is not all right to discriminate on the basis of age
unless someone is age 70 or over; what is the difference?

Mr. pE BErNARDO. Well, there is a difference in that I think that
although civil rights are obviously extremely important to all of us
and should be safeguarded, that there does come a time when there
is a balancing of the equities involved in all parties concerned. And
as we have tried to point out in our testimony, we feel that the age
70 mandatory retirement cap that is available on an optional level
to employers is not in fact arbitrary and it is appropriate, it is well-
reasoned, and makes sense.

Chairman Heinz. Do you think that older workers can compete
equally in the job market when they are forced to retire at age 70?

Mr. pE Bernarpo. I would think not.

Chairman HEiNz. Mr. Fay, it has been stated that lifting the age .
70 cap, removing it, will deny employers the opportunity to recruit
young talent,

63-039 0 - 86 - 4
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Do you believe that companies curtentlg; without mandatory re-
tirement, and all companies after lifting the cap, will face that ob-
stacle to success? .

Mr. Fay. No, sir, because otherwise companies that have volun-
tarily abandoned mandatory retirement policies would have re-
turned to the prior practice. The AARP survey shows that 75 per-
cent of the comgani&s surveyed had no mandatory retirement prac-
tice, and half of the surveyed companies were in favor of eliminat-
ing all mandatory retirement. I do not think it is correct, as was
implied here, to state that all of those abandoned mandatory retire-
ment because some State law forced them to. A lot of these compa-
nies abandoned mandatory retirement because they found it was
sound business practice.

Chairman Heinz. Which companies come most readily to mind in
that categox:lz}.‘i

Mr. Fav. The survey that I am referring to was anonymous.

Chairman Heinz. Now, I know that one of the arguments against
eliminating mandatory retirement is that it will particularly
impact companies that need more younger, technically trained
people, con;fanies that are in the research and high-technology
area—it is alleged. Well, three companies that are certainly in that
category—indeed, they are among the three largest—IBM, Polar-
oid, and as we heard a moment ago, Grumman—those are not
“glouches” when it comes to high-technology. They need young
people coming into those companies with the best brains and with
the best ideas, because they are research-based companies, and
thgz have voluntarily eliminated mandatory retirement.

r. de Bernardo, what do you have to say to that?

Mr. pe BerNarDO. Well, you know, mandatory retirement level
is, of course, somewhat of a misnomer. It is not mandatory. It is
optional for employers to implement that policy if they feel that it
fits their own program or is necessary to their own program.

I think it is fine for companies to have that flexibility and if in
fact their pension and personnel practices permit this, that is fine.

But I would like to stress that—not the poll that was done by
AARP of employers, in which there is much less of a direct nexus
between P than there would be from the chamber of com-
merce or the National Association of Manufacturers, but we have
polled our members, and we have gone out, and so has the NAM,
and we have not arrived at this position lightly.

Frankly, 1 share concerns, concerns that you have and many
others, that our position is the right one. We wanted to really delve
in and see what the business community felt about this. And I am
convinced, and I am here to convey to you that I am convinced,
and that in fact, we have looked at this very carefully, that we
have in fact polled members, that we have in fact gone through our
committee process and our board of directors, and we are confident
that, yes, the business community feels that this is appropriate,
that the ADEA remains unchanged in regards to the retirement

cap.

Rir. Fay. Senator, just so there is no misunderstanding here, the
AARP survey was in fact an independent survey conducted by the
consulting firm of Yankelovitz, Skelley, and White; it was not done
in-house at AARP.
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Chairman Heinz., One last question, Mr. de Bernardo. Do you
contend, does the chamber contend, that removing the age 70 cap
would cost younger workers jobs?

Mr. pE BErRNARDO. Well, it prevents the creation of new job op-
portunities. I think that is pretty obvious. The extent that you do
not have that turnover at that age and those jobs being vacated,
and of course, there are not those jobs to be filied once again. But
of course, when you have retirements, particularly among——

Chairman HEiNz. Do you have any statistics to show that where
people have been retired at age 70 because of the cap, that their
Jobs have been filled by new entrants into the work force?

Mr. pE BeErNARDO. No, that is not an area where we have or
where it will be feasible to keep statistics. I think it is-——

Chairman Heinz. Well, you just said, though, you just testified
before a congressional committee, that that is the way it is. Are
you testifying without any factual basis?

Mr. pE Bernarpo. No. I would say that some things, we can stip-
ulate or make assumptions about. I think it is safe to assume that
Mr. Levine’s eighth grade class will need a teacher. I think it is
sz;fe to assume that the Philadelphia Orchestra will need a viola
player.

Chairman Heinz. Yes, but Mr. Granat testified that the Philadel-
phia Orchestra would probably look around most of the time and
hire an experienced violist.

Mr. Fay, do you have any light to shed on this issue?

Mr. Fav. The amount of attrition through early retirements,
simple departures, terminations for cause and other reasons, is
much, much greater than the small percentage of people who are
forced to retire at age 70, or if the law passed, would be allowed to
stay on. So to look at this tiny, tiny segment of the work force and
say that they are the cause is not an accurate assumption.

Second, it is very, very unlikely that a seasoned employee who
has been there for many years, whether in a high management po-
sition or in a production job, is going to be replaced immediately,
one for one, by a new hire. That is just not the way it works.

Mr. pE BErNARDO. No, but the way it does work, particularly the
more senior positions, is that you have people that you have been
grooming for those positions—you have valued employees that you
are trying to retain, that you make promises that yes, we have in
mind that in 2 years or in 3 years or in 18 months, you are going to
be ready for this spot. There is the training process that is involved
because the employer does not want to skip a beat in terms of pro-
ductivity and efficiency, and there is the ripple effect.

Very often, again, now, we are talking about more senior posi-
tions, but to the extent that the position is created in management
or in upper management, you may have two or three or four or five
promotions which occur. Very often, they do occur from within.

Chairman HEiNz. So what you are saying——

Mr. pe BerNARrDO. So eventually, you are going to hire one
person to come in at somewhere along the ladder to fill that job
that has been empty.

Chairman HEINz. So what you are saying is that for the conven-
ience of the top managers of a handful of large corporations, we
should force someone who works for the Allegheny County Park
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system to retire; we should force a concert violist to retire; we
should force a schoolteacher to retire, because it makes it easier for
t}ﬁe'people in the corporate suites to play their game of musical
chairs.

Mr. pe BerNARDO. No, that is not at all what I am saying.

Chairman HEiNz. That is what you just said. I am characterizing
it harshly because I think it deserves to be characterized harshly.

What do you think you just said?

Mr. pE Bernarpo. Well, respectfully, Mr. Chairman, I do not
think that is what I said.

Chairman HEeINz. Well, this is what you said. What you said was
that by requiring people at the top to move out, there is a ripple
effect, and it allows the people who have been told, “You are going
to get promoted in 2 or 8 years,” to move up, and you do not lose
them via some headhunter someplace else. That may be true. It
may be a legitimate concern for the people in the executive suites.

And I do not doubt that all the committees that you work with
or serve on are composed of upwardly mobile top management
types from all over the United States; and they are setting policy
for schoolteachers and musicians and workers.

Does that seem right to you?

Mr. pE BERNARDO. Well, our position seems right to me, if that is
the question. Respectfully, I have to say it is not a matter of con-
Xenience. It is one factor. The question was does it cost jobs. Yes, it

oes.

Chairman HEINz. Mr. de Bernardo, I understand your position.
You are here, representing a position of the chamber, and I know
that you have to represent it faithfully. I do not know whether or
not it really represents how you feel, and by you, I really do mean
the chamber. You have made that position clear.

Let me just ask you one last question. The President of the
United States supports removing the cap on age 70 in terms of re-
tirement. The chamber is opposed to the President of the United
States, Ronald Reagan, on that issue. Is that right?

Mr. pE BErNARDO. That is correct.

Chairman Heinz. OK. Thank you very much.

Mr. pe BerNarDO. Thank you, Senator.

Chairman HEInz. Mr. Fay, thank you.

Gentlemen, I appreciate your time.

Mr. Fay. Thank you, Mr. Chairman.

{Whereupon, at 11:50 a.m., the committee was adjourned.]



APPENDIX

MATERIAL RELATED TO HEARING

Ites I

WORKING ANERICARS: EQUALITY AT ANY AGE

A Staff Report

Special Coemittee on Aging
United States Senate
John Heing. Chairman

June 19, 1986

97



98

PREPACE

The report herein eddresses a federal policy that goes against
the grain of our free enterprise system and undercuie a fundamental
tenet of civil rights -- the Age Discrimination in Employment Act
that permite forced retirement of American workers solely on the
basia of age.

Mandatory retirement at age 70, like discriminetion based upon
race, religion or mex, contradicts the well-established principles
of freedom of choice and of job opportunity based on individual -
ability. But for at least half of the Nation's workers, mandatory
retirement looms as an ominous shadow at the end of thelir careers.

¥e found that numerous national surveys show that mandatory
retirement is nearly aniversally opposed by the Americen public.

We found thet forced retirement results in the loss of income
and status for older workers, the loss of experience and skille for
the workforce, end in economic loss to the Nation as a whole from
the loss of productivity end diminished contributions to retirement
systems.

Despite the economic and sccial costs, the law persists and
conddbnes the very practice of discrimination it wes intended to
eliminate. In turn, age discrimination appears to be cn the rise.
Since 1971, there has been a 100 percent increase in age
discrimination charges.

¥hile half of corporate America has erased mandatory
retirement from the rule books —- and 13 states have ebolished an
gpper age limit for protection from age discrimination -- the rise
ir the number of ADEA charges attests that much more must be done
before clder workers are provided fair opportunities in employment
end retirement.

Last May, I introduced S. 1054, the "Age Diacriminetion in
Employment Amendments of 1985," to remove the age TO "cap.”
Similer legisletion hes been introduced by Rep. Claude Pepper {D-
FL) in the House. Elimination of mandatory retirement will not end
age discrimination, but it will guarantee individual freedom of
choice.

JOBEN HEINZ
Chairman
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WORKING AMERICARS: EQUALITY AT ANY AGE?

Staff Report
Senate Special Committee on Aginmg
John Heingz, Chairman

BEXECUTIVE SUMMARY

BACKGROURD:

Enacted to rid the workplace of asge bias in 1968, the Age
Discrimination in Employment Act (ADEA? spawns the most clear-cut
forn of age discrimination by allowing forced retirement after age
76. The law permitting employers to use years over achievement as
e baeis for retirement flies in the face of widespread pudblic
approval to assure equality at any age.

Age discrimination charges represent the fastest growing
category of claims filed with the Equal Epployment Opportunity
Commission in recent years. In 1985, there were 16,784 age-related
charges filed, up 11.8 percent from 1984. Since 1971, there has
bteen a 100 percent increase in age discrimination charges.

While half of corporate America has erased mandatory
retirement from the rule books -- and 13 states have abolished an
uprer age limlt for protection from age discrimination —— the rise
in the number of ADEA charges attests that much more must be done
before older workers are provided fair opportunities in employment
and retirement.

Numerous obstacles. rooted in age discrimination serve to
hinder older worker employment in thie gociety:

e negative stereotypes about aging and productivity;

¢ job demands inconsistent with the needs of older workers;

e policies, such as early retirement, encouraging early
withdrawal from the workforce.

Demographic trends suggest that the issue of age
discrimination will become increasingly critical as the workforce
grays. Increases in life expectancy, coupled with the aging of the
baby boom generation, will lead to a Nation 50 years from now in
which one in five Americans will be retired. 4t the seme tinme,
declining numbers of younger people entering the labor force
threaten labor shortages for the future.

WEAT ARE TOE COSTG OF AGE DISCRIMIBATIORT

Unemployment is a particularly serious preblem for those older
preople who have to work. Older workers who have lost their jobs
have more difficulty in finding a new job and stay out of work
longer than younger persons. The unemployed between ages 55 and 64
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had an average of 26.2 weeks of unemployment in 1984, compared to
16 weeks for workers age 20 to 24. Often older workers become
"discouraged workers" and drop out of the unemployment statistics,
forced into early, involuntary retirement.

Besides economic hardship, studies show that forced retirement
can have a deterimental effect on a person's physical, emotionsl,
and psychological health.

VHY HASE'? MARDATORY RETIREMENY EEEE ABOLISHED?

The abolishment of mandatory retirement rules enjoys neerly
aniversal support from the American public according to many
national sarveys. Nevertheless, the upper age limit for ADEA
protections remains at 70.

Those who argue for the status quo claim that mandatory
retirement preserves the dignity of older worker who are no longer
capable of performing their jobs and who would otherwise be singled
out for discharge. Senator Heinz asnd other proponents of
abolishing mendatory retirement maintain that dignity is best
preserved by granting American workers the freedom of choice about
when to retire as & basic civil right. A person ehould be judged
on s8bility and not on age since age is not & measure of fitness for
a job.

Opponents alsc claim that moving out clder workers makes room
for younger workers who don‘t have the income potential of retirees
receiving pensions and Social Security. In fact, older workers do
not compete with younger workers for jobs since they usually hold
positions requiring higher levels of experience.

Porced retirement results in the loss of income and status for
older workers, the loss of experience and skills for the workforcs,
and in economic loss to the Nation as a whole from the loss of
productivity and contributions to retirement systems.

Other issues vhich pley a part in the mandatory retirement
debate hinge on changes propoeed to technical provisions in current
law, whether special exemptions should be included for university
professors and police and firefighters, and if ADBA protections for
hiring and promoction should be retained if the cap is lifted.

STAFPF RECOMMERDATIONRS:

On May 2, 1985, Senator Heingz introduced the "Age
Discrimination in Employment Amendments of 1985" (S. 1054) to
remove the maximum age limit of 70 for employees covered under
ADEA. Il the "cap"” were 1ilted, the Departwent of Labor estimates
that an additional 200,000 workers would participate in the labor
force —~ or a five percent increase in workers age 65 and over.
The Being bill does not grant any exemptions for special groups,
such as public sefety officers or academicians, nor does it make
any other changes in current law beyond elimination of the cap-
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STAPP REPORT ON MAEDATORY REFIRIMER?

I. INTRODUCTION -

Numerous obstacles to older worker employment exist in our
aociety. These include: (1) negative stereotypes aboug aging
and productivity; (2) job demands and schedule constrainta which
are inconsistent with the skills and needs of older workers; and
(3) policies which make it undesirable to remain in the labor
force, such ae early retirement incentives and discontinued
pension credits. Several of these have their roots in age
discriminatvion.

Today, ege discrimination in employment is widespread.
There i{s no agreement on the exact nature of the problem, nor is
there a consensus on how to solve 1. Pew, however, disagree
thetl the problexz is real and that it affects the lives of
millions of Americans. Despite Federal legislation to ban most
forms of age discrimination from the workplace, most Americans
believe that age discrimination remains a serious problem.

The most clearcut form of age discrimination is mandatory
revirement rules. In 1978, the Age Discriminavion in Employment
Act was amended 1o eliminate mandatory retirement for npearly all
Pederal workere and to increase to 70 the age at vhich non-
Pederal workers could be forcidly retired. According to 8 racent
Depariment of Labor study, 5! percent of the Ration's work foree
faced an arbitrary mandatory retiremens age in 1980, usually age
70. Mandavtory retirement rules are subsiding, buv they persist
for a variety of reasons. Many employers perceive older workers
a8 a group vo be 1ll-suited for cervain jobs because of declining
mental and physical capacisy, an inability to learn, a lack of
creativity, and inflexibility. Vast smounts of ressearch on the
abilities of older workers, however, conaiatently refute these
employer-held stereotypes.

Currently, there are 1.1 million Americans age 70 and over
in our vork force. Many of these people want to continue working
-- 8ometimes for reasons of self-fulfillment, but more often for
reasons of economic necessity. Federal law now deprives these -
people of the same guarantees of equal opportunity in employment
that other citizens enjoy. They are deprived of this protection
not on the basie of who they are and what they can do, but aclely
on the basis of their age. This is the rankest forz of
discrimination. Age, like race, sex, religion, and national
origin, is a protected category under Pederal statutes.
Eliminating age bias in the workplace is coneistent with a
tradition in America of struggle againgt arbitrary policies which
discriminaste against individuals because of their basic beliefs
or their personal characteristics. Age discrimination is unfair
and we should rid our society of itv. The issus is one of basic
civil and human rights.



102

In addivion to the compelling civil rights arguments for the
elimination of forced retirementy, there are sound economic
arguments for iacreasing the labor force partvicipavion rates
among older workers. Age discrimination is not only a threat to
the well-being of older individuals, but it also undermines the
econcmic stability of the KNation's retirement income systems and,
to & lesser extvent, the larger economy as well. Age
discrimination reduces the work efforts of older people,
encourages premasure labor force withdrawal, and increases the
1oad on an already burdened Social Security system and on private
pensions. Without adegquate solutions to the problems of age
discrimination and without incentives to encourage more older
workers to remain employed longer, the Ravion could be facing a
serious economic as well as social crisis in the future.

Mandatory retirement remains an unnecessary aad unjustified
obstacle tvo older workers and is an abridgement of their right to
remain contributors to the American economy. Elimination of
mandatory retirement will not end age discrimination, but it will
give older workers something the Founding Pathers placed the
highest value on: Individual citvizen choice. It will give them
the right 16 continud to work if they want to and the freedom of
choice to decide when they want to resire.

II. THE AGE DISCRIMINATION IN EMPLOYMERT ACT

Ip order to encourage equal employment opportunjities for
older persons, Congress enacted the Age Discrimination in
BEmployment Act {ADEA) in 1967, which became effective on June 12,
1968 (Public Law 90-202). Specifically, the ADEA was enacted "to
promote employment of older persons based on their ability rather
than age; %o prohibit arbitrary age discrimination in employment;
and ve help employers and workera fiand ways of meeting problems
arising from the impact of age on employment.™ The act currently
prohibits employment discrimination against persons aged 40 to
70. These limits were chosen to focus coverage on workers
eapecially likely to experience job discrimination because of
their age. The upper age limit was originslly set at 695 because
it was the common retirement age in U.S. industry and the normal
eligibility age for full Social Security benefits. The act
specifies that actlons otherwise deemed unlawful may be permitvted
if they are based upon the following consideration:

Where age is a bona fide occupational gualification {BFOQ)
reasonably necessary t¢ normal operations of a particular
busineas;

Where the differentiatvion is based on reasonable factors
other than age:

To observe the terms of a bona fide sealority system or a
tona fide employee benefit plan such as a retirement,

pension, or insurance plan, with the qualification that no
seniority aystem or benefit plan may require or permit the
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involuntary retirement of any individual who is covered by
the ADEA; and

Where an employee is discharged for good cause.

In addition, an executive or high-ranking, policymaking
employee in the private sector eantitled to annual private
retirement benefits of at least $44,000 could be compulsorily
retired at age 65, simply because of age. This is known as the
"executive exemption"” and 1t was designed to allow turnover at
the top levels of the organization. While it has strong suppors
among business leaders, recent evidence shows that it is used
only infrequently by a small number of employers.

The Equel Employment Opportunity Commission (EEOC), which
enforces laws prohibiting discrimination, has reported a2 100
percent increase in age-relatved claims since 1971. 1In 1985,
there vere 16,784 age discrimination charges filed, up 11.8
percent from 1984. During 1985, the Commission filed 96 lawsuits
under the Age Discrimination in Buployment Act -— an increase of
almost 50 percent over the 67 actions filed in 1984. This ia the
largest number of ADEA lawsuits fi1led by the Pederal Governmeat
in any one-year period since the ADEA was enacted in 1967, and
surpasses the prior record of 89 lawsuits filed in FY 1981.

It appears thet age discrimination complaints will only
continue to rise. The recession caused employers to search for
eagy ways to reduce thelr peyrolls and to bring in younger, less
expensive workers. In firme where younger workers were already
laid off, further reductions had to come from older workers.
Plant closings have alsoc resulted in large numbers of displaced
oldaer vorkers. In additvion, companies anxious to accomodate the
baby-boom generation will come under increasing pressure to find
vacancies for them.

III. EMPLOYER PRACTICES AND PUBLIC ATTITUDE

A. Employer Practice

The precise number of workers subject to mandatvory
revirement on the basie of their age is not knowa. According to
the U.S. Department of Labor, ian 1980, about half the U.3. labor
force worked in organigetions having mandatory retirement age of
70, while the remainder faced no mendatory retirement. (PFinal
Report to Congress on Age Discrimination in Employment Act
Studies, U.S. Department of Labor, 1982}.

A recent survey of 114 firms by tvhe Bureau of National
Affairs found that over cne-third (36%) have = mandatory
retirement age and large firms are more likely 1o have mandator
retirement policies than small firms (414 and 31%, reapectively).
Only 6% of responding firzis encourage older workers 1o work
beyond retirement age and only 2% retrain their older workers.
Twenty four percent of the companies responding to an AARP survey
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had mandatory retirement policies - and these, t00, were more
prevalent among large firms. Pinally, the most recent new
beneficiary survey taken by the Social Securisy Administration
shows that 12% of recipients lost their jobs and 5% were
compulsorily revired.

B. Public Atsitudes

There is nearly unanimous support for the full elimination
¢f mandatvory retirement. 4 survey of the general population by
Louls Harris and Associates for the National Council on Aging
found that close to 90 percent of those interviewed agreed with
the statcment, "Nobody should be forced 1o resire because of age
if he wants %0 continue working and is 3%ill able to do a good
job." Only 37 percent agreed that "Older people should retire
when they can %o give younger people more of a chance on the
job."™ A survey released in January 1985 by USA Today showed thasz
70 percent of Americans disapprove of mandatory retirement.

Close to half of companies responding vo an AARP survey support
the abolishment ¢f mandatory retirement, with amaller firams
showing greater support for the concept. The nearly unanimous
oppesivion to mandatory retirement policies by the American
public is one indicator of the strong seantiment against arbitrary
age bias in employment.

Organizations for the aged and others in favor of
eliminaving mandatory retirement argue that judging a person's
qualification for a job solely on the basis of age, without
regard to fitness for a job, is inequitable and thai
chronological age alone is a poor predictor of abilivy to perform
a job. Other arguments for eliminating mandatory retirement
include: (1) Older workers discriminated against may lose
income; {2} the loss of status associated with the losa of a job
may result in the deterioration of meantal and physical health for
the older person; (3} the losa of skills and experience from the
work force due to mandatory retirement results in a loss to our
Navion's productivity and gross national product (GNP); and (4)
allowing workers To stay on their job longer helps the financial
status of the Social Security and other retirement systems
because payment of full retirement benefits is deferred until a
later age and continued contributions will flow intc these
programs.

Employers and others in favor of retaining mandatory
retirement note that older persons, as a group, may be less well
sulted for some jobs than younger workers because declining
physical and mental capacity are found in greater proportion
among older persons and because they do not learn new skills as
easily as younger persons. Other arguments against eliminating
mandatory retirement include: (1) Mandatory retirement preserves
the dignity of the clder worker who i3 no longer capable of
performing his or her job adequately, and who would otherwise be
singled out for discharge in a personally damaging proceeding;
{2) mandasory revirement provides a predictable situation



105

allowing both management and employees to plan for the future;
(3) older workers can oftea retire with Social Securivy or other
retirement .income, .making jobs and promotions available to
younger workers who do not have other income poiential; and (4)
by opeaning up jobs; mandatory retiremeant also provides more
.opportunities to women and minorities who are under-represented
in certain occupazions.

The Reagan administration's support for legialation to
abolish mandatory retirement has been inconsisient. In April
1982, the President endorsed the elimination of mandatory
retirement,. saying, "¥When 1% comes 1o retirement, the criterion
should:be fitness .for work, not year of birth. - We know that many
individuals have :valuable contributions to make well beyond 70
years of age and they should have the opportunity to do so if
they desire.” Soon after thav statement was made, however,
administration officials testified in hearings that the
administration supports legislation that will end mandatory
retirement and eliminate the age 70 cap for all pereonnel
actions, except hiring and promotion. The only rationale given
vas that when individuala are hired or promoted t¢ new
responsibility, companies frequenily make inveetwents in them
vhich they expect to be amortized over a longer period of time
than may be possible with an older worker.

IV. DEMOGRAPHIC AND EMPLOYMENT TRENDS

Demographic trends indicaie thaz age discrimination issues
will become increasingly importani. The first tvrend is the
greater life expeciancy at birth in ouwr Nation. During the 20th
century, the average life expectancy im this couniry hes moved
from under 50 t0 over 70. This longevity will iest the economy’s
capacity to use the added lador potential. The second great
trend is the eging of the enormous cohort of 76.4 willion peraons
born beiween 1946 and 1964. The critical years of the baby
boomers retiremeant will start about 2010. By 2030, there will be
over 50 million retirees, twice today's 65-and-over population.
Where one ia eight Americans are elderly today, the ratio in 50
years will be about one in six.

A third demographic tread is emerging. 1In about five years
or s8¢, the number of young people eniering the lador force will
drop from the yearly average of about 3 uillion entrants during
the late 1970's to about 1.3 million a year. This is because the
badby-boom generation has been ensconced in the Job market for
some years, and a lover birth rate has resulted in a declining
number of future workers. ’

Bxperis predict that the low birth rates that started two
decades ago could produce low unemployment rates and even labor
shortages for some time to c¢ome. According to expert
sources, the wholeasale and retvall trade and service indusiriss
employ 60 percent of all older workers, and 70 percent of the
overall projected increase in employment through 1990 is expected

63-039 0 - 86 - 5
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to occur in professional and vechaical, clerical, and service
occupations. The decline in the younger labor force may produce
demand for entry-level positions which might be filled, not by
young workers, but by older workera, especially women, who need
or want to return %0 work.

Despite these trends, employment and retirement policies in
the United States have been directed toward encouraging early
retirement. For example, Social Security was developed during
the Great Depression, in parti, to ease a sufficient number of
older workers outv of the labor force to make room for younger
workers. Similarly, nine out of ten private pension plans offer
financial incentives for early retirement. When these programs
are combined with employer administered mandatory retlirement
policies, a highly competitive work force, and rapidly changing
technologies, it is not surprising thai few .older perscns remain
employed after their 65th birsthday.

The statistice on older worker employment are startling.
According to the Bureau of Labor Standards, the labor force
participation of older men has been dropping dramatically during
the last 30 years. Almost half of all men age 65 and over worked
in 1950. By 1984, less than a sixth {16.3%) were working. In
contrast, the labor force participation of older women has held
relatively steady. About 10 perceant of women age 65 and over
worked outside the home in 1950. By 1984, the percenvege had
dropped %o only 7.5 percent. It is widely held that more elderly
vomen are in the labor force because their economic stasus is
lower than men's. Three-quariers of all new Social Security
beneficiaries each year retire well before their 65th Birthday,
and most begin colleciing benefits at age 63. A July 1985
General Accounting Office (GAO) study found that almost half of
the individuals who receive private pensions start receiving then
by age 62 and almosy 60 percent start receiving them defore
reaching 65.

The future economic security of older Amerlicans is
jeopardized by early labor force withdrawal. Those who do not
work are three times more likely toc fall below the poveriy level.
Earlisr retirement also contributes to the financlal etrein on
Social Security and private pension plans. While the number of
people getting maximum social security benefits is increasing,
most retirees get less than the maximum. Census Bureau date for
1985 shows that of the 26 million people aged §5 and over in that
year, over 17 million had an annusl income of less than $10,000
from all sources. The average annual socisl security benefit
paid to a couple is $9,768.0C, less than $4,000.00 abaove the
official poverty level income for an elderly couple. Only
8lightly more than half of Americans currently in_the work force
are covered by a private pension plan and most people 65 and over
do not have aubstantial holdinge in savings, stocks, insurance
policiss and bonds.
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Serious shortages of skilled labor may -develop in.certain
industries unless the early retirement trend is reversed. It
eppears, hovwever, that labor demand is not yet sufficient to
satisfy older persons' current employment needs. Pilling labdbor
shortages vith older workers vould improve the econmomic status of
.older. adults and their families, and increase economic growth.

¥. OLDER WORKER PRODUCEIVITY

The emergence of discriminatory employmens practices for
older.workers can be traced to-the late 1800's in the United
States. There.is some evidence that in the late 1800's, negative

-attitudes about the capaciiies and productivity of the aged were
-already common throughout the Ration. The developments of
retirement as a social pattern .in indusiry may have served to
enhance and legitimize employmens diserimination practices
deapite early evidence that older workers were capable,

- conaclentious, and productive employees.

- More recently, itwo nationwide surveys by Louis Harris &
Associates —- one in 1975, the other ir 1981 —-— found nearly
- 1dentical results; 8 out of 10 Americans believe that "most
-employers discriminate against older people and make it difficult
for them to find work." The percepsion of widespread age
discrimination held by the public is shared by a majorivy of
:business leaders. .Most employers bdelieve age discrimination
- exists, according to a 198! nationwide survey of 552 employera
- conducted by . William M. Hercer, Inc. The following key points
summarige the aurvaey's findings:

. 61 percent -of employers believe older workers today are
discrininated against in the employment marketplace;

22 percent.claim 1t is unlikely thas, without the present
legal consiraints, the company would hire .someone over age
50 for a position other than senior sanagement;

. 20 percent-admit that older workers (other than senior
executives) have less of an opportunity for promotions or
training; and

12 perceat admiz that older vworkers' pay raises are not as
large as those of .younger workers in the same category.

The pervasive belief that all abilities decline with age has
‘fostered the myih that older workers are not as efficient as
younger workars. This myth has no basis in fact. ¥While it is
¢lear that we have not yet succeeded in changing the attitude
that older workers hinder management efforts to improve
productivity, there is growing recognition of the value of older
workers.

A study by Weldmen and Avolic, published in the Pebruary
1985 1ssue of the Journal of Applied Paychology, revealed litile
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support for the "somewhat widespread belief that job performance
declines with ege.” The researchers found a strong correlation
between performance improvementis and increasing age, especlally
in objective measures of productivity. They found that "although
chronological age may be a convenient weans for estimating
performance potential, it falls short in accounting for the wide
range of individual differences in job performance for pecple atv
various ages.” Using chronological age as a bona fide
occupational qualification for euployment decision making, they
sald, is most likely a mistake from a legal, ethical, and
organizational effectiveness perespective.

Employers' attitudes may be changing to more accurately
reflect reality. Employers report that older workers stay on the
job longer than younger workers. They are also perceived to
offer experience, reliabilivy and loyalty. An AARP survey of 400
businesses in 1985 revealed that, in general, older workers are
perceived very positively, and that they are particularly valued
for their experience, knowledge, work habits and atiitudes. The
survey showed that, contrary to popular belief, employers give
older workers their highest marks for productiviiy, as well as
for attendance, commitment to quality and sazvisfactory work
performance. A surprising 90#% believe that older workers are
cost-effective and the overvhelming majority believe that the
cost of older workers is justified when their value to the
company is considered.

Corporate age discrimination can result in loss of valuable
experience, mature judgment, and priceless job know-how.
Attitudes toward older workers are changing, but eae the rise in
the number of ADBA charges filed attests, much more sust be done
to provide fair opportunities in employment and retirement for
older workers.

VI. ECONOMIC AND SOCIAL COSTS OF AGE DISCRIMINATION

A. Economic Costs

According to & 1986 report of the Natvional Commission for
Employment Policy, several million older workers suffered severe
labor market problems (low income and unemployment or
underemployment) in 1980. Unemployment is a particularly serious
problen for those elderly persons who have to work for economic
reasons or who desire to stay active. In 1984, the unemployment
rate for the slderly was 3.3 percent. Of Americans age 60 and
over, 315,000 were our of work in 1984; 97,000 of these vere age
65 or over. These numbers are not large compared t0 younger age
groups, but because duravion of unemployment 18 loager among
older workers and discoursged older workers are not included in
these statistics, the official unemployment ratve is not an
accurate indicasor of the seriousness of the problem.

Older workers who have lost their jobs have more difficulty
in obtaining other jobs and stay out of work longer than younger
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persons. In fact, persons age 55 to 64 have the longest spalls
of unemployment of any group in the couantry. Unemployed
individuals aged 55 to 64 had an average of 26.2 weels of
unagploymenz in 1984, as compared to 16 weeks for workars age 20
to 24.

According to the Bureau of Labor Standards, because an older
worker is-likely to be unemployed for a 1onger period than a
younger -employee, he or she is also more likely to exhaust
available unemployment insurance benafiis, thereby suffering
economic hardships. Additionally, the Employment and Training
‘Repory of the President (1978) states that the problems of older
unemployed workers are worsened by the fact that many pergons
"over forty-flve may still have significant financial cbligations.

Discouraged workers are those who report that they want a
job but are not looking because they belleve that  they cannotx
find one. There is evidence that the longer periods of
unenployment experienced by older workers often lead to aearly,
involuntary revirement.as. they quit searching for employment and

- become "discouraged™ workers. Older workers disproportionately
experience .labor market discouragement. FPor men age 65 and over,
the annual average lovel of discouraged workers is almost as
large as the number of unemployed. The Bureaun of labor
Statistvica reports that the. prospecis of an older male vorker
finding work are 80 low that he is three times more 1likely to
%ecg:e-discouraged and withdraw from the work force than younger
wor rs.

¥riting for the May 1983 Monthly Iabor Review, Rones, an
‘economist with the Division of Emplogment and Unemployment
Analysis, Bureau of. Labor Standards, states that when older
people are asked what are the reasons you are not looking for
work, older- people predominanily cite personal reasons. in fiandiag
& job — .particularly that employers think that they are ®3oo
0ld." Ronee believes that this may reflecv a realisiic
-perception of the lack of acceptable job opportunities for
persons age 65 and older who want 10 work. Pinally, when older
workers are fortunate enough to find work, they generally face a
cut in earnings in a nev job and suffer a decline 1in status
compared vo their previous employment. Pollowing retiremens,
‘many people experience financial difficultries bocause of
decreased income which often accompanies retirement, difficulty
in finding reemployment, longer life spans, erosion of fixed
pensions by inflation, and reduced private pension benefiis as a
result of forced retirement.

B. Soe¢ial Costs

Medical evidence suggests that mandatory retirement can have
a detrimental effect on a person's physical, emotional, and
psychological health. It may even effect his or her 1life span.
According to the American Association of Retired Persons, people
¥ho revire unwillingly don*t fare so well —- 30% of the country's
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revirees are believed vo suffer sericus adjustment problems.
Paychologistas report that older workers face wrenching
peychological stress -—- their hopes are shattered, they are
depressed and frustrated.

According 10 & atudy in the British Medical Journal {Richard
Smith, November 1985), suicide rates are higher among the
unemployed than among the employed and there is good evidence
that unemploymeatr causes deterioration in mentval health.

Further, the mental health of most people suffers durling perlods
of unemployment and continues 7o deteriorate as the time without
work continues.

One court has even recognized the harsh psychological
effects of age discrimination as "a cruel blow to the dignity and
gself-respect of one who has devoted his life %o productive work,
and can take a dramatic toll." Rogers v. Exxoa, 404 F. Supp. 324
(p. ¥.J. 1975), rev'd 550 F.2d 8%% (3d Cir. 1977), CERT. DENIED,
434 U.8. 1022 (1978). .

VII. LEGISLATIOR TO ELIMINATE AGE DISCRIMINATION

On May 2, 1985, Senator Heinz introduced 5. 1054, the "“ige
Discrimination in Employment Amendments of 1985," to remove the
maximum age limitation {age 70) for employees covered by the
ADEA. According to the Department of labor, projections lndicate
that the complete elimination of mandatory reviremeat would
result in an additlonal increase in lador force participazion of
approximately 200,000 workers. This represents an additional
five percent increase in workers ege 65 and over. Thus,
elimination of mandatory retirement age, while helpful to
thousands of individual older persons who wish to remain
employed, will have only a marginal impact on the overall labor
force noc greater than the impact of raisifg the mandatory
retiresent age from 65 to 70. According to the House Select
Committee on Aging, uncapping the ADEA would add approximately
840,000 workers age 70 and over to vhe 28 million workers {aged
40 to T0) now coveraed by the Acv. This would be a three percent
increase in the number of individuals protected agalinst age
discrimination in employment.

It has been argued in the past that eliminating mandatvory
retirement entirely would unfairly preveat younger pecple from
moving up the job ladder. A DOL szudy has shown, however, that
abolishing mandatory retirement would not result in displacing
vomen and members of raclal minoritvies. The Labor Department
found that the rise in permissible mandatory retirement age to 70
resulted in only negligible effects on women, minoritvies, and
youth, and that ebolishing mandatory retirement would have a
similarly minimal impact. The Labor Department studies also
refute the ides that an increased number of older workers would
significantly delay promotions for younger workers. One sTudy
reported by the House Select Committee on Aging states that a ten
percent increase in the labor force participation rates of men
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age 65 and over vould delay, on average, promotions at the
—bighest ranks by only one-half year, while at the lower ranks
individual promotions would be retarded by approximately five to
ten weeks. Similerly, simulations conducted by The Urban-
Institute suggest that the fear that eliminating the mandatory
rétirement age alvogether would seriously affect job
opportunities for younger workers is unfounded.

There.is little evidence thai a glut of .oclder workers is
holding back younger ones. The percentage: of older Americans who
c¢hoose to continue working continues to decline. Government
evetissvics for November 1985 show that only 11 percent over 65
are 8uill working. Renowned economist, John Kenneth Galbraith
has aaid that we should not "accept the common argument that
retirement is necessary to make room for younger newcomers; there
is no fixed 1imit on the number of employable men and women in
the economy. Also, one Court rejected as discriminatory the
rationale of "creating advancement opportunities for younger
people.”™ 1In Bradley v. Vance, the court stated: “However, an
interest in recruft%ng and promoting younger people solely
because of thelr youth ia inherently discrimigstory and canno
provide a legitimate basis for the statutory scheme.® :

VIII. _ISSUES SURROUNDING MANDATORY RETIREMENT

The key political issues in the debate over mandatory
retirement have little to do with the merits of the ilgsue.
Instead, the debate hinges prigarily on five related concerns:
Each of these is discussed below.

1. .Jury Trials

Section 7 of the ADEA incorporated the enforcement schems
used in employee actions sgainst privatve employers under the Fair
Labor Standards Act (FLSA). 1In Lorillard v. Ponas, the Supreme
Couri found that the incorporaiion of the PLSA schene into
Section 7 indicated that the FL3IA right to trial by jury should
algo be incorporated in the ADEA. The Lorillard holding was
codified in 1978 when Section 7{c) was amended %o provide
expreasly for jury trials in actions brought under that section.
Thus, the 1978 amendments expressly coanfer a right o0 a jury
trial and the legislative hiastory indicates that it was viewed as
an important incentive for voluntary compliance.

Many. employers argue that the right of an aggrieved worker
to have a wrial by jury of his peers should be taken away,
allegedly because juries are too sympathetic to older workers.
The Labor Policy Association has said that a Judgment for or
agalinst the plaintiff should be. based upon & reasoned,
dispassionate view of whether a violation was committed under the
law as written. Companies say that too often such judgments are
instead based on a jury's emotional response to a plaintiff's
sivuavion. Companies also feel that the right to a Jury triel
does little, 1if anything, to promote the effective employment of
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older people -- but simply provides windfall benefits to those
who bring suis.

There is no clear-cut evidence that juries are more
aympathetic to aggrieved older workers than are judges. A recent
atudy by Barbara PFosberg, in which 239 ADEA cases were analyzed,
indicates that jury verdicts show no bias voward plaintiffs. And
a 1984 analysis of age cases by Shuster aand Miller revealed that
employers have been victorious in 63% of the ADEA actions and
that plaintiffs have seen their pre-1979 ratze of success {(33%)
only slightly improved since 1979 -- limiting the impact of the
1978 jury trial amendment. There is also the imporzant
protection for the employer of judgment notwithstanding the
verdict, whereby a Jjury award can be reversed upon appeal.
Without jury trials, plaintiffs in age discrimination cases would
be severely disadvantaged and the enforcement mechanism of the
act would be greatly undermined.

In contrast to the FLSA, there is no right to trial by jury
in cases arising under Title VII of the Civil Righte Act, which
prohibits discrimination on the basis of race, cclor, sex,
religion, or national origin. Employers argue that age
diseriminacion cases should not be treated differeantly. Supreme
Court Justice Brennan found this argument unpersuasive, saying
"the Court has previously sald that, despite ilmporsant
similarities between Title VII and the ADEA, 1t is the remedial
and precedural provisions of the two laws shat are crucial and
there we find significant differences."

2. Liguidatved Damages

Under the ADEA, a prevailing plaintiff is entitled %o
liquidated damages in cases of willful violations. The
l1iquidated damages provision of the ADEA imposes doubdble liability
(usually backpay) to provide en effective deterrent to willful
violations. Liguidated demages decrease and deser future
violations by encouraging employers %o enforce the Act, since
they may thiank twice if double damages loom ahead.

In practice, courts limiv the amount of liquidated damages
awarded 1o benefits specified in the ADEA and they generally do
not allow additional amounts for punitive damages, pain and
suffering, or damages for emotional distress. Thus, liquidaved
damages are important because judges are reluctant to order job
reinstatement or monetary avards beyond the date of the dec¢ision,
even though the plaintiff may continue to experience problems
securing appropriate employment. The availability of double
damages alss encourages conciliation because it shifts some of
the bargaining power from the.employer to the esployee and may
make employers more willing to settle. As employers try to
achieve the most cost-effective solution %o minimize thelir
losses, the spur to conciliavion may be strengthened rather than
impaired by the ligquidated danages provision.
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Ia the past, howsver, employers have supported proposals to
eliminate liquidated .damage avards under the ADEA. Employers
feel that make-vhole relief ie adequate regardless of the nature
of the.discrimination. In addition, many companies have
suggested that the availability.of.liquidatsed damages has
discouraged settlements, hindering the informal resolution of
such suits.

According vo the Labor Policy Association, the standard of
‘willfulnese is sc low that liquidated damages are routinely
avarded in ADEA litigation. It should be noted, however, .that a
ruling by the Supreme Court in Transworld Airlines, Inc. v.
Thurevon in January 1985, rejected lower comrt ITnterpretations
that a violation 18 willful if the employer - knew that the ADBA
-was "in the plcture,”™ and held that a violation is "willful® if
"the -employer either knew or showed reckleas disregard for the
matter of whether 1%s conduct was prohibited by the ADEA." The
‘action by the Supreme Court in adoptiing this single standard
allows all courts to follow a uniform guideline in deciding ADEA
liquidated demages claims. This standard provides protection for
etployers against the arbitrary imposition of liquidaied damages.
At the same time, i% encourages employers to know about the ADEA
and to try to discover whether their actions will violate the Act
before they take the actions.

3. Acadenmic Exemprtion

Enployesa of collages and universities came under the
proteciions against age discrimination in esployment by way of
“the 1974 ‘amendments to the ADBA. During conaideration of the
1978 amendments, however, the question aromse: what would the
effect of raising the age 1imit from 65 to 70 ysars would have
updn tenure agreements between schools and ¢olleges and their
teachers? After much negotiatvicn, Congress decided t0 exempt
tenured faculiy members from the extended protection of age T0
until July- 1, 1982. Prior to that date, tenured faculty could be
refused employment, diacharged, or forced to be retired after
reaching age 65. the temporary exclusion incorporated in the
1978 act applied only 10 faculty members employed under a tenure
syeten.

- There are aumerous arguments both. in favor of and in
opposition to providing a similar or longer exemption if the age
78 cap 18 1ifted. In fact, this has become an imsue of much
debate within the educational community. According to testimony
bafore the Jenate labor and Human Resources Committae, faculty
and higher education adminigirators are generally in agreemeat in

'8eoking a permanent exemption for any uncapping of the
sandatory retirement age for tenured faculty. The American
Poderation of Teachers (APT), which represents sore college
. faculty members than any other national organisation, and
reportedly the Eational Education Asscoliation (NBA), oppose such
exemptions for faculty. The Department of labor recommends a
temporary exemption for faculty &t age 70, if the age cap is
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1ifted for others, to allow Colleges and universities time to
evaluate revirement trends. Some of the debate regarding the
academic exempvion follows.

It has been argued thatv in order to properly evaluate the
legitimacy of an academic exempticn from mandateory retirement
laws, one must grapple with the principal question: should tshe
uniqueness of the tTenure system earn it special treatment under
the law? And is thare sufficient evidence that the mandatory
retirement of tenured faculty serves the national interest to the
extend that we should allow the relinquishmeni of individual
rights of employment?

There is not a great deal of controversy whether the tenure
system is different from many other employment situations. It is
unique 4in that after & probationary period and acceptance into a
tenure positzion, there is 8 great deal of security and
independance, and some would argue that faculty will enjoy & good
income upon reviremenr. Tenure protects academic freedom by
prohibitiang disnissals except under specific conditions. MNany
administrators suggest that without a defined end toc this
employment, through the tvenure contract and by way of the
mandatory retirement age, educational institutiona would, for a
number of reasons, be forced 1o end the tenure system and these
protections tvo academic freedom and excellencs.

The claim has been made that without mandatory retirement atv
age 70, institutiona of higher education will not be able to
continue o bring in "fresh blood" or inmtellectual surge needed
to maintain excellence. It ia argued that planning for the
institution and its faculsy needs would be undermsined by the
increase in othervwise retirsed faculty vhich would occur if the
age 70 cap were to be 1lifted. In other words, the older faculty
members would prohibit the institution from hiring younger
teachers who, with thelr current state of knowledge, are better
equipped to serve the nseds of the school. Further, the
argument has been made that allowing older faculty %o teach or
regearch past the age of 70 denles the already limited number of
poesitions from women and minorities.

Does the continued employment of older faculty really erode
the vitality of the academic enterprise? There are several
important flaws in the above viewpoinis. To begin, there is not
sufficient data to prove that the abilities and contridbutions of
older faculty decline with age. Faculty are not less valuable to
academics simply because they have reached the age of 65 or 70,
In fact, the implication that younger faculiy are more productive
than older faculty was well reputed by the landmark study of the
products of scholars, sciantists and mathematicians, and of those
in the fine arts. The study was published in the Journal of
Gerontology in 1966 by Wayne Dennis, and in essence, found that
productive work can continue into one's T0's and beyond. And in
many cases productivity is greater in one's 70'a than ia one's
20's.



115

In addizion, Allean D. Calvian, Ph.D. of the University of San
Prancisco has written about the numerocus occasions he has '
witnessad vhere outsfanding faculiy members wers forced to retire
-8gainst their will. Such actions can lsad to a loss of important
leadership in the academic mevting, and can have negative impact
on studente who logse their advisors and mentors. Porced
retirement can also have a significant impact on the atmosphere
ia the. educational environment.

Are older faculty a bad risk because of their health? Ia a
paper published by the Association of the Bar of the City of Rew
York, Oscar Ruebhausen writes: “At some point in the aging
process, impaired functioning becomes so great & risk that 1t is
reagsonable for aa employer to be unwilling to agsume 1%; and
usreasonable for soclety to ineiet that employers de subjected vo
ix.® Yet, almost in the same breath, the author concedes that
chronological age tells us very little about the performance
capability of particular individuals who may be quite capabdle
of .performing 1in the acadenic community simply because our
genoral knowledge tells us that older adults exgerience sore
health related prodlems than younger persons? onnon gense, the
wany examples of healthy older Americans, and the value we place
- on individusl rights, tell us the answer is no.

¥ith regard to those who hypothesige that older faculty keep
sinorities and women from acquiring faculty positions, there is
litvle proof. In fact, statistical information gathered at
8tanford University and analyszed in & paper by Allen Calvin
suggesis that even with mandatory retirement and initiatives to
- hire more minoritlies and vomen, there was only a slight change in
the percentage of minority and women faculty on the tenured irack
and -holding tenured faculty positiona, but thers is no definitive
1ink %o keeping older faculiy ezployed.

Those in opposition to lifting the mandatory retirement cap
for faculty often believe that performance appraisals are not a
better criterioa for ernding service than age. It is suggested
-that .relying on the evalnation of individual faculty performance
to determine the fate of older faculty leaves oui.the needs of
the depariment, iastizution, -and she students. Ironically, the
use of appraisals instead of mandatory retvirement was labeled as
age discrimination by one exempiion supporter.

Those opposed to the use of evaluation techniques for
faculty alsoc testified that the durden.of proof would de too
heavily placed on the institution to establish a lack of
capacity. Purther, it is argued that it would bde extremely
d1fficult to identify and quantify the needed data. In addition
%0 haing unpleasant, such a task is considered. by some to be too
vime consuming and expensive for the institution.

On the other hand, there are alac those who bellieve that
-evaluation and appraisals are such an ingrained element of
academic institutions that their use with regard to contiaued
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employment would not be devastatving. In fact, some universitles
have proposed subjecting tenured faculty %o periodic review
regardless of age.

In conclusion, there are numerous financial, political, aand
institutional ressons to support an exempiion from the 1ifting of
the mandatory retirement age 70 cap for tenured faculty. There
are also scund arguments against treating faculsy differently
than other individuasls who simply want %o work until they are
ready vo retire. There are those who will maintaein that a
sensible system must iry Lo meet the general concerns and the
normal situations rather than the variations, and thay
institutional goals are more important than individual need. The
question remains: is the tenure system 80 unique that socliety
should overlook itvs discrimination against older workers?

4. State and Local Police and Pirefighters

As earlier noted, the ADEA allows an exception against age
discrimination in the workplace where "age 1is a bona fide
occupational qualificaiion reasonably neceseary to the normal
operation of & particular businesa, or where the differentliation
18 based on reasonable factors other than age." The bona fide
occupational qualification {BPOQ) defense haa been most
successful ian cases that iavolve public safety. In genereal,
courts have allowed maximuz hiring ages and mandatory retirement
ages fer bus drivers and airline piloss, and, on occaaslon, police
officers and firefighters because the safety of the public was at
stake. In general, courts have upheld age as a BFOQ wvhen
employers were able to demonstrate that all or nearly all workers
beyond a specified age could not perform safely of effectively,
or that individual testing of workers was elther lmpractical or
insufficiently developed. As a result, individual testing
policles and procedures to replace age restriction policies in
pudlic safety occupatiions have receantly gained atteation. The
courts, however, have beer inconsistent end the lack of clear
judicial guidance has prompied calls for reforn.

The issue of whether public safety officers should be
treated like other employees under the ADEA also gained attention
after the Supreme Court, on March 2, 1983, in EEOC v. Wyoming,
determined that the State's game wardens were covered by the
ADEA. Many states and localities have mandatory reiirement age
policiea below age 70 for public safetvy officers and are
concerned about the impact this decision will have. As & result,
legislation has been introduced to exempt public aafety officers
from some or all of the ADBA provisions.

Supperteras of such legislavion argue that the mental and
physical demands, and safety considerations for the pudblic, the
individual, and coworkers who depend on each other ia emergency
situations, warrant mandetory retirement ages below 70 for these
state and local workers. Sponsors of the legislation believe
that it would be difficult to establish that a lower mandatory
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retirement age for public safeiy officers is a BPOQ under the
ADEA because of conflicsing court decisions; and even if
posaible, would require costly and time consuming litigation.
They queation the feasibility of individual employee evaluations,
and some have sighted the difficuliy involved in adniniasvering
the tests bacause of technologicel limitations concerning what
human characteristics can be reliably evaluated, the equivocal
nature of test results, and economic ¢osts.

Those opposed to exempting safety officers from the ADEA
note that age affects each individual differently, and they say
there are tests that can be used to meagura the effects of age on
individuals, including those that measure general fitness,
cardiovascular condivion, and reaction time. They cite research
on the performance of older law enforcement officers and -
firefighters which supperts the the conclusion that jobd
performance does notv invariably decline with age and research
shove that there are accurate and economical ways to test
physical fitness and predict levels of performance for public
safety occupation. All that the ADBA requires 1s that the
employer make individualized assessmentas where it is possible and
practical to 40 s80. The only fair way to determine who is
physically qualified to pérform police and fire work is to tesst
ability and fitness.

Mandavory retiremeat and hiring age limita for publiec safety
vorkers are repugnant to the letter and spirit of the ADEA, which
vas enacted to "promoie employment of older persons based on
thelir ability rether than age"™ and to "prohibit arbitrary age
discrimination in employment.™ It was Congress' intention that
age ghould not be used as the principal determinant of an
individual's ability to perform a job, but that this
devermination, to the greatest extent feasible, should be made on
an individual basis. Maximum hiring age limitations and
mandatory retirement ages conflict with this intent because they
are based on notions of age-based incapacity and do not consider
an individual’s potential or job performance.

5. Hiring and Promotion

Age discrimination, whevher it is in promotion, whether iy
is hiring, or whether it ie in retirement, is & violation of an
individual's civil rights, and it 18 8 principle that should de
fully reflected by law. Legislation introduced by Senator Heinz
would 1ifv the age 70 cap with regard to forced retirement and
all other iterms and conditions of employment., No distinction is
made betveen the people alraeady amployed and the people seelking
employment and seeking promotion.

In contrast, the Administration supports 1ifting of the age
70 cap with respect to discharge, but not with respect to hiring
and promotion decisions. The Administration has taken this
position, in part, because it believes that when individuals are
hired or promsted to new responsidility, companies very



118

frequently make investments.in them which zhey expect to be
amortized over a longer period of time.. Employers also.fear aa
{ncrease in age blas lavsuiis 1f the age 70 cap were lifsed wich
respect to hiring and promotion.

Although it is reascnable to believe that persons hired
. at-younger ages will work.longer and therefore be a detter
investment, this economic consideration cannot be the basls for
the .age discrimination. It should also be made clear that
‘businesses. can always dismiss elderly workeras who are incapable
of performing a particular Job. According to DOL, only 3 1/2
percent of all the complainte filed at EBOC concerned hiring and
promotion. ' The vast majority of complaints were for other
personnel actions such as discharge and retiremeat. Thus, iv
appears that older workers withsiand many forms of ago-based
“employment .diacrimination - bringing suit only in cases of
separation. Employers need not, therefore, fear significaat
in¢reases in age claims. :

Finally, a strong argument can be made that Congress would
violate the equal protection component of the Fifih amendment duse
process clause if it enacted the legislation that 'd1d not cover
hiring and promotions. In -essence, such legislation would creatve
two classes of persons who are age 70 and over —- one composed
of those who are currently employed and are nov seeking new ¥ork,
.and the other composed of those who are seeking new work
(regardless of whether they are currently employed or
unemployed). Individuals in the former group would be protected
againoi age-baged employment discrimination; individuals in the
latter group who are seeking new positlons or promotions would
not be protected by the provisions of the ADBA. Ko logical
principle forms the baais for the classification -- Congress
vould apparently arbitrarily choose to presume that vorkers who
are over. a particular age are competent as long as they are
-employed in a particular job, but incompetent 1f they seek
promotion to a higher position.or seek employment with & nev
epployer and the classification doss nov rationally further the
purposes which the ADEA was enacted t0.serve -- “io promote
employment of older persons based on:thelr ability rather than

age."

A March 1985 report by the Hatvional Commission for
Employment Policy showed that "older job seskers were
considerably leas likely to receive job referrals than younger
job seokers,” due to diseimilar treatment and the lack of
appropriate employment opportunities. There 18 no good reason
that age discrimination should continue for Americans over 70 vho
-are looking for work or for s promoiion, and end only for those
who have & jnb and who don't care to advance. This is
particularly sc vhere Congress found that older workers are
“disadvantaged in their efforis to retain employment and
especially to regain employment when displaced from jobs."

IX. STATE LAWS
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During the past decade, the United States has moved closer
tovard nationvide eliminavion of mandatory retirement. In
addition vo the Pederal role in banning mandatory retiremens
through the ADEA, many etates have acted to end this form of age
discrimination, elther by way of specified mandatory retirement
provisions or general age discrimination laws. Many states have
alloved exemptions similar to those found within the Pederal law.
It should be noted that the supremacy clause of the Constitusion,
article 6, clause 2, has beea interpreted to allow PFederal
preexption when state mandatory retirement laws conflict with the
1978 amendmentis to the Pederal age discrimination law.

A report titled "The Btatus of State Mandatory Retirement
Lavs," written by Sharon Lawrence of the Ratvional Conference of
State Legislatures (NCSL) in December 1985, provides insight on
the degree to which siates have acted vo end mandatory
retirement. It 1s apparent that virtually all states ban
mandatory retirement through age 70 for at least one class of
workers {1.e., siate government, local govarament, private
gsecior). In fact, thirteen states exceed Pederal standards by
eliminaving forced retirement at any age. These states include:
California, Florida, Georgia, Hawali, Iowa, Maine, Massachusetts,
Montana, New Hampahire, New Jersey, New York, Tennessee, and
¥Wisconain. All of these states except Georgia, Iowa and
Tennessee apply their ban on all classes of employees ~- state
government, local government and private sector employees.

According to the NCSL report, another thirteen states have
enacted prohibitions against age discrisination for at least one
of the employee groups. These gtates include: Alaska, Arizona,
Arkansas, Connecticut, Delaware, Maryland, Michigan, Nevada, New
Mexico, Rorth Carolina, North Dakota, Ohio, and Vernmont.
Unfortunately, these gtatutes do not provide a clear-cut ban on
mandatory retirement. The laws refer to no age ceiling, however,
and could be interpreted as eliminating mandatory retirement for
any age. Six of the states in this category cover a ban on all
clagsses of employees: Alaska, Revada, Nev Mexico, Norsh
Carolina, North Dakota and Yermont.

Seventeen states parallel Pederal law by banning age .
dis¢rimination until an individual reaches the age of 70, and one
state (Wost Virginia) ends i1ts age dlscrimination at age 65.
Interestingly enough, 14 states still retain the suthority to
require their own employees and some local government employees
to~retire at age 70. The level of flexibility with regard to
application of these laws varies from siate to state. For
example, year-to-year extensions, some allowed for geveral years
up to another specified age, are common practice. There are six
atateg with no exceptions vo their age 70 retirement policy, and
tvo states (Indiane and Wyoming) that call for retirement. prior
%0 age 70, 60, and 65 respectively. In Iowa and Missouri, local
government employeea are subject %o local decisions regarding
mandatory retirement.
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The attached Chart 1 lists each state and its siasus wish
‘regard .10 mandatory reiiremeant and age discriminaction laws as of
December 1985.

X. CORCLUSION

.Rliminating mandatory retirement will signal our recognition
of the value of older workers in the workplace and our intention
to eliminate all barriers to their full participation. 4s we
make progress in knocking down dbarriers, ve must vigorously guard
againat proposals that wvould weaken the enforcement mechaanisms of
the ADEA and which would seriously erode its protections and
.undermine its purposes. Other barriers, such as the negative
. attitudes of some employers toward older workers, are not easily
legislated away. We need to educate employers to see older

reons as the valuable resources that they are and to encourage
them to develop second career aad retraining programs, job
..gharing, and pari-time and flexitime work schedules.



State

Alabama
Alaska
Arizona
Arkansas
California
Colorado
Connecticut
Delaware
Florida
Gegrgia
Hawat i

idaho
I1¥1inots
Indiana

lowa

Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippt
Missourt
Montana
Nebraska
Nevada

New Hampshire
Rew Jersey
New Mexico
New York
North Carolina
North Dakota
Chio

Ok 1ahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota
Tennessee
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Chart 1

Mandatory Retirement/Age Discrimination Laws
Affecting State Government Employees

Age Age Mandatory
Mandatory Discrimination Discrimination Retirement
Retirement Banned Banned (various
Banned {no age Yimit} {age 70 limit) ages)
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X
X

Ko
Law
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Age Age Mandatory
Mandatory  Discrimination Discrimination Retirement
Retfrement - Banned -Banned {vartous No
State . _ Banned {no age limit) (age 70 limit}) ages) lLaw
Texas X
Utah X
Yermont X
Yirginia X
Washington X
West Virginia X
Wisconsin X
Wyoming }H
Total 13 6 S 22 -

Chart prepared by the
National Conference of State Legislatures
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Item 2

JOKrN KENNETH GALBRAITH
HARVARD UNIVERSITY
CAMBRIDGE. MASSACHUSETTS

June 4, 1986

Senator John Heinz

United States Senate
Chairman

Special Commdttee on Aging
Washington, DC 20510

Dear Senator Heinz,

I very much applaud your infitiative. It is high
time that the question of retirement was based on the
individual case rather than on broad formulae that
exempt administrative officials from the need for discussim
and negotiation. Unfortunately, however, I simply can't be
with you on June 19th. I've had to set that time aside for
sowe urgent book deadlines. T am truly sorry. If I can be
helpful in any other fashion, do let me know. Meanwhile,
I am enclosing a plece which I wrote on this subject some
moiths ago, -

Yours fai :hfukly. )

g

4

PR F
/ 3
¥
An Galbraith

o &
JKG:ath b’

Enclosure -- "Work, Retirement and Aging: The Distant Prospect”
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WORK, RETIREMENT AND AGING: THE DISTANT PROSPECT

John Kenneth Galbraith

There are scmeé notable advantapes in any adventure into long-range
for-ecasting, and, it must be said, these have been rather fully expleited in
our time. Given .an elapse of twenty-five years before the foreccasted result,
there is an excellent change that the forecaster will be safely dead, So alse
those 1ll-motivated people who might hold his errors.against him. John Maynord
Keynes, reacting to the escapist instincts of economists that cause then to
speak of what will happen in the long run, observed acidly but with undoubted
truth that "In the long run we are all dead.” Given these advantages c;f the
forecaster, all long-range prediction should be regarded with distinet reserve.
All who describe themselves professionally as futurists should be thought enpaped
in a not terribly demanding form of fraud.

However, there are some predictions that can be offered with wmodest
confidence; these are predictions detailing what has alrcady happened or 18 niw
happening ‘but which has not yet been recognized. What cxists will quite lJtkely

continue. The opportunity for such forecast, if such 1t may be called, exints

in more than modest degree as regards age, work and retircment. Alwayn sssuming

that ocur compulsive warriors and weapons-builders allow us a future, theve in
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more than & possibility that it will be a projection of the widely unrccognized
present.

This last begins with the modern nature of work. There is no word in the
English language that covers more disparate, indeed more radically opposing,
circumstances. For some, indeed many, work is heavy, tedious, muscularly
debilitating and mentally boring: Prison sentences have ancfently been to “hard
labor.” Work is a form of punishment. But not for all. For others work, even
more than sex, is the most fulfilling of enjoyments. We use the same word to
denote pain and pleasure, an incredible span. It characterizes an activity that
would not be pursued except for the compensation; it disguises & scunse of guflt
thet one should be paid for what one deeply wants to do. My Harvard colleagues
have told me with appalling regularity over the years how hard they work, All,
without exception, would be utferly dismayed were the alternative to be $dle or,
God forbid, to be engaged in any kind of manual toil. All, when at last and
reluctantly they retire, say with unconvincing pride that “I'm really bunfer mw
than ever.” Not to be working is an unimaginable horror.

I am required to say that I am no exception., As I have elscvhere told,

I was born and brought up on an Ontario farm. It was » working farm, no otheia
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being known in that culture. -We were:put to work in .cur early years doing chores,
following a team and harrow, helping coil hay, removing the winter's accumulntion
. of manure from the barnyard. I disliked every minute of:it; after sixty years I
st111 look back.on that iaborvvith total distaste. Every day since, I have cheriahed
my escape across the great divide that separates real -work from what 1s called work,

As there is a separation between work and vhat, so:graciously, is called work,
there is alsoc a broad movement in our time from real work to enjoyed work. The
manual farm workforce, once huge and given to {ncomparably tedious teil, has been
‘reduced to the residual migrant and Mexican cadres. The urban Jabor requd rements
of the mass-production. industries are in an even. better-publicized decline. The
machines and now the robots have moved in, The great modern expansion 3 3n the -
public and corporate bureaucracies, the health and service industrics, the
professions and (least noticed of all) in the design, cntertaimment, artistic and
artistically-based industries. With, to be sure, ‘numerous exceptions, the uxpansien
is in employments where work s a much better-rewarded alternative to a much mare
painful idleness.

The matters just identified —- the difference between work and real work and

the expansion of the former -~ exist and, we may assume, will coatinue, Amd,
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continuing, they will become increasingly visible. There will, in conscquente,
be an increasingly visible division as between those who retire to cscape o
physically or mentally debilitating effort and those for whom retirement 18 an
unwelcome diverce from what gives life {nterest and meaning., The plausible social
and political response, reinforced by the great increase in the number of older
voters, will be a dual policy on retirement. Those who do resl, unwelcome or
painful work will continue to rerire and enjoy leisure or some more grateful
occupation. One might hope that they will be able to do so at an varlicr age
than now. Retirement for those who really work is a good and agreeable thing and
should come at the earliest possible age.

The prospect for those {or whom the word work is a form of public and
self-deception is very different, Perhaps, at advanced ages, there will be some
shift in employments. Older business executives and public officialx will he
released {rom the more demanding administrative tasks; they will continue ss
advisers, consultants, public information specialists and whatever. All
bureaucracies, public and private, have a near-plethora of such posts. Artiuts
of all kinds are now known to be largely immune to the Influcnces of age, Hke

orchestra conductors, they continue into their ninetics. Journnlists ant wiltein
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‘also continue with only modestly diminished competence except as they succumb,
in the American tradition, to the more exigent demands of alcohol. Perhaps
there is an age-when surgeons should cease to opvrate; there is nene ot which
they cannot contribute usefully to lesser therapy or hospital routine. DProfessorn
are, on occasicn, stricken with senile decay, £ut, it has long been noticed, thia
is extensively unrelated to age. (Some of the most damaging manifestations appear
in the ycars immediately after achieving tenure,) The same is true of o wide ranpe
of scientific, technical, professional and white-cellar, service and sclf-
employments. The notion of a fixed retirement age for nonwork cmployments, as ne
doubt they should be called, is barbaric. It selects the old for the duninl of
lifelong enjoyments. And, a less important matter perhaps, it denfes society the
benefit of much useful effort.

I began by observing that if something has already happened, one can luive
some confidence in turning it into a prediction. Not only is the diffcerence in
what constitutes work already visible to all who would look for it but mo, of
course, are our attitudes toward retirement. In these last years we have greatly
modified the rules as regards compulsory retircment; the age has been rafned \

generally and in important areas of public interest prohibited. Thix han been
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done in the name of outlawing discrimination against the old. The deeper
reality has been the protection of the nanwork worker in his or her established
enjoyments, If the issue had been mandatory retirement for rcal-work workers,
‘there would have been no complaint, In their case retirement rightly approaches
being a human right.

I come to my prediction, In the years ahead -- I waver when pressed to a
specific number -- we will have an overtly bimodal view of retirement., It will
remain a3 good thing for the diminishing number of pecople who do renl work., For
the growing numbers who like what they do, it will come only with physical or
unduly obtrusive mental disability. Because the old will keep on working o the
expanding range of occupations where work is enjoyed, the vision so much relebratad
in our time of an age-heavy societ& will fade. We will not have a diminfshing
number of the young supporting a growing proportion of the cld. Instead, a
greatly increased proportion of the old will be cnjoying themselves in accupatimia
that are at least partly indifferent to age and from which, in conscquence, the
concept of retirement will have become quite obselete. They will nat be a burden
on the young; they wil] help sustain those of the old who, mereifully, have been

relieved from the real work, Diminished if not quite gonc will he the colanden

63-03%3 0 - 86 - 6
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of the frustrated idle in Florida, the myriad elsewhere in the Republic, who,

having been expelled from the world that they enjoyed, are reduced to repeating

that self-serving line about never having been as busy as now.
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Item 3

/A /L/M;WM.

June 6, 1986

Senator John Heinz

United States Senate
Special Committee on Aging

Washington DC 20510

Dear Senator Heinz:

Somewhat belatedly I have received your invi-
tation to testify before your Senate Committee on
Aging. Unfortunately, on that date I shall be
occupied with an engagement that I cannot possi-
bly cancel or change. For that reason I shall
not be able to attend the hearing. However, for
what value it may have, I hope this letter may be
taken as an expression of my very strong feeling
on the matter of premature retirement.

Fortunately, in my profession, age does not
play a direct part in disqualifying persons of
advanced age. However, in many activities in
which I've participated, including academic, the
disqualifications of age have long deprived stu-
dents of the experience and expertise that can
only be acquired with years.

Please make any use you wish of this letter
and, once again, my regrets over my inability to
be present at the hearing.

John Hou¥ema
51 Malibu Colony Dr.
Malibu Ca 90265
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Item 4

STATEMENT BY

T. FRANKLIN WILLIAMS, M.D.
DIRECTCR

NATIONAL INSTITUTE ON AGING
NATIONAL INSTITUTES OF HEALTH
PUBLIC HEALTH SERVICE
DEPARTMENT OF HEALTH AND HUMAN SERVICES
BEFORE THE

U. S. SENATE SPECIAL COMMITTEE ON AGING

JUNE 19, 1986
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Mr. Chairman and Members of the Committee, I am Dr. T. Franklin
Williams, Director of the National Institute on Aging (NIA). I
thank you for the opportunity 6 present information relating to
mandatory retirement. My remarks will present information

concerning the medical and scientific evidence relevant to this

issue.

Recent advances in medical technology and in scientific research on
aging provide us with considerably more knowledge and understanding
about health and effective functioning in later years =-=- into the
705 and 80s -- than we had even a few years ago. Such new research
demonstrates that, in the absence of disease conditions,
functioning in the various organ systems can be maintained at high
levels into thase later vears. Let me cite selected specific

evidence.

First, in terms of the function of the heart, Dr. Edward Lakatta
and his colleagues at the Gerontology Research Center of the NIA
and at Johns Hopkins Hospital have reevaluated cardiac function in
healthy volunteers enrolled in the Baltimore Longitudinal Study of
Aging (BLSA), which has now been in proqress 28 years. 1In this
reevaluation they have used stress tolerance tests to look for
evidence for corconary heart disease (similar to tests used
regularly by cardiologists); in addition to monitoring
elactrocardiographic changes, they have also obtained thallium
scans during the exercise tolerance test. These scans are a new

medical technology in which a small amount of radicactive thallium
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is administered to the subject, who then takes an exercise
tolerance test. At the end of the tolerance test, a radionuclide
scan ¢f the subject's chest and heart is obtained. The scan shows
the distribution of the tracer amount of thallium to the heart
muscle and has been demonstrated to be a good indicator of the
extent of blood flow to all parts of the heart under the stimulated
conditions of the exercise tolerance test. Any areas on the scan
which suggest poor uptske of thallium are considered to indicate
areas where there is poor circulation to that part of the heart

muscle, i.e., evidence for coronary artery disease.

In their study of healthy volunteers, spanning the ages from their
20s up into their 80s, Dr. Lakatta and his colleagues found that
about 50 percent of the subjects in their 70s and 80s had some
evidence for coronary artery disease, as indicated either by
changes in the electrocardiogram or by areas of poor uptake of the
thallium on the scans. 1In the remaining 50 percent, they found
that the cardiac (heart) output achieved on the exercise tolerance
test was in exactly the same range as in the younger subjects, from
age 20 on up. That is, in the absence of evidence for corconary
artery disease, there was no evidence for any decline with age in
cardiac (heart) function, either at rest or during the standard
exercise toclerance test. This research was raported in the highly
regarded cardiclogical journal, girculatjon, in Fabruary 1984, and
has also been discussed by Dr. Lakatta in a paper on "Health,
Disease and Cardiovascular Aging® in pmerica's pging: Health in an
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Older Socjety, recently published by tha National Academy of
Sciences. In further follow-up studies, Dr. Lakatta and his
colleagues have found that this type of approach provides
predictive information about the future likelihood of any episodes
of acute heart disease such as heart attacks (myocardial
infarction} or angina. The following table summarizes their
unpublished data on four-year follow-ups of subjects, separated
into those who had neither electrocardiographic nor thallium scan
abnormalities on the exercise tolerance test, those who had
abnormalities in one or the other of these twoc tests, and these who
had abnormalities on both. As can be seen, the likelihood of a
coronary event in the next four years was very low among subjects
{including those age 70 and older) who had no abnormality on the
electrocardiogram or thallium scan. The risk for such an event was

12 times higher ameng those who had abnormalities in both tests.

Number with

Test Results Number coronary event Average
{(+ = abnormal} tested* in pext 4 years Percent age-years
ECG Thallium

+ + 17 7 41.2 70

+ - 31 4 12.9 65

- + 32 2 6.2 60

- - 300 6 2.0 S5gnn

*These persons are a part of the Baltimore Longitudinal Study of
Aging of the National Institute on Aging.

«*0f the 300 with double-negative tests, approximately 100 are aged
70 and clder.

Thase results need further confirmation in more extensive numbers

of people and for longer pericds of time. However, these early

results indicate that not only present but future cardiac

functional status can be determined and predicted, and that in many
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people in their 70s and 80s cardiac function is and will be

maintained in the same range as in younger pecple.

A second essential organ for maintanance of health and mental
functioning is the brain. 1In earlier studies of performance on
intelligence tests, using cross-sectional samples, the data
suggested that there is an overall decline in mental functioning
with age. However, in the now classical study by Dr. Warner Schaie
and colleagues (the Seattle Longitudinal Study) reported in their

book, Longitudinal Studies of Adult Psychological Development,

published in 1983, it was found that when researchers followed the
same subject over time and used each person as his or her own
<ontrol, in nearly 8C percent of the subjects there was little or
no decline at least as far as age 80 (the furthest these studies
have extended). There was a slight decline on average in
gerformance of what is called "fluid" intelligence, i.e., the
ability to acquire and use new knowledge: but on the average there
was a continuing increase with age in performance of "crystallized®
intelligence, i.e., the ability to use previously acquired
information. It is important to note that, in these tests as in
all others, there is considerable variation between individuals at
all ages, with a trend toward more variation in older ages. This
fact emphasizes the importance of considering each person as an
individual in determining his or her capabilities for any role in

life at any age.
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Further evidence about preservation of brain function has been
provided through the studies of Dr. Stanley Rapoport and his
colleagues in the Laboratory of Neurosciences of NIA in the Warren
G. Magnuson Clinical Center at the National Institutes of Health in
Bethesda. They have used the new medical technology of positron
enission tomography {PET} to measure glucose (sugar) metabolism in
healthy adults of all ages. Glucose is the main source of energy
for brain function, and its metabolism is a good measure of brain
function. In these studies there is no evidence for any decline in
brain metabolism, again at least up into the BOs. Their work has
been summarized, among other places, in an article by Creasey, H.,

Rapoport, §. 1., "The Aging Brain,® Annals of Neurology, in 198s5.

Another example of new evidence relates to the kidney. A recent
summary of longitudinal studies on kidney function in the healthy
volunteers in the Baltimore Longitudinal Study of Aging, again with
the important inclusion of the éuhject as his own control over
time, indicates that there is no decline in kidney function with
age in approximately 35 percent of the subjects. The remaining 65
percent ‘show variable degrees of decline. It is not clear why some
older people show declines in kidney function over time and others
do not -- there was nc clear evidence for kidney disease in any of
these subjects. But the important point in the current discussion
is that individuals can maintain effective kidney function into
very late yeérs. It is essential to consider the health status of

each individual rather than to make arbitrary assumptions about
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changes with age alone. This work was published, by Dr. Lindeman

and colleagues in the Journal of the American Gerjatrics §ociety;
in May 1985.

Not only may function be well maintained into late years, it can
also improve with use or exercise. Recent studies by Dr. James
Holloszy and associates at the Washihgton University School of
Medicine have shown that, in a group of generally healthy people
aged 60 to 90, previcusly sedentary, who volunteered to enroll in a
typical fitness program, improvement over the next year was very
similar to the improvement found in younger pecple who enreoll in
such fitness programs. Their maximum aerobic capacity increased an
average of 38 percent, and there was improvement in their blood
lipoproteins, the fats in the blood which are related to heart
disease, and also in their handling of glucose, which is manifested
by a decline in any tendency toward diabetes. Thus, function may
not only be maintained but may likely be improvable in later years.
This work is reported in a paper by Dr. D. R. Seals and others in
the Journal of Avplied Phvsiology, in 1984.

Finally, in studies of personality tfaits at the Baltimore
longitudinal Study of Aging, conducted by Drs. Robert McCrae and
Paul Costa, it has been found that perscnality characteristics are
remarkably stable And unchanged over a given person‘s lifespan.
Thie is presented in their book, Emerging Lives, Enduring
Pispositions, published in 1984.
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I do not want to leave the impression that there are no changes
with aging, or that we begin to know all that one would like to
know in this field. Some organ systems, such as the lungs, have
not been as carefully reevaluated in longitudinal studies, using
the latest medical technologies, as has been done in the heart, for
example. In addition, we do know that with aging there are changes
in the structure of connective tissues and in responses of organs
to hormones, which at least up to the present we cannot attribute
to disease. We are just beginning to learn about genetic changes
with aging and the roles of genes in determining or favoring the
development of diseases in later years, through the application of

the remarkable new technologies of molecular genetics.

We also must keep in mind that many older people acquire chronic
diseases which limit their functional capacities. Over the age of
65, approximately 45 percent of people report some degree of
arthritis. I have already indicated that in the older subjects
studied by Dr. Lakatta approximately half had some evidence of
coronary artery disease on the stress tolerance test; and other
conditions such as decline in vision and hearing, and the
development of diabetes and hypertension, are common. These and
other conditions can all also begin and be present well before the
age of 65 or 70, and must obviously be taken into consideration in
determining the functional capacity of any individual, in relation
to whatever job or role in life js being considered by or for that

individual.
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In summary, recent research confirms what has been concluded from
earlier studies, namely, that there is no convincing medical
evidence to support a specific age for mandatory retirement in all

cases.

I will be pleased toe answer any questions which the Committee may

have. Thank you.
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Item S

STATEMENT OF BURION D. FRET3
EXPCUTIVE DIRECTOR, NATIONAL SENIOR CITIZENS LAW CENTER

before the
SPECIAL COMMITTEE ON AGING, UNITED STATES SENATE

June 19, 1986

Mr. Chairman and members of the Committee:

I am pleased to have this opportunity to respond to the
Committee's request for comments. We understand that a key
consideration before this Committee is the proposed elimination
of the age 70 cap currently set out in §12 of the Age Discrimina-

tion in Ewployment Act, 29 U.S5.C. 631(a).

The National Senior Citizens Law Center is a national support
center which specializes in providing legal advocacy and specialized
support on legal problems of the elderly poor. The Centex provides
support services to legal services attorneys, private attorneys
rendering pro bono services to low-income seniors, and to represen-
tatives of older clients under the Older Americans Act. Center
staff responds daily to reauests from attorneys across the country
for advice, technical assistance and co-counsel. These requests
include the area of age discrimination and mandatory retirement.

In this context we are happy to address current proposals under the

ADEA.



142

Elimination of the mandatory retirement age and other forms
of discrimination against non-Pederal workers above the age of
70 would close a small but important gap in the nation’s civil
rights laws. Just as federal law prohibits discrimination based
on race, sex, or religious preference, the law must fully prohibit
discrimination based on age. 1Individuals of all ages -are entitled
to treatment according to their own worth, free of untrue stereotypes
and free from blanket mistreatment based sclely on the year of

their birth.

The Committee is invited to consider three points in its
deliberations: First, xeméving the age cap under the ADEA primarily
will help low-income older workers. Second, this change in the law
will mirror the law already in place in 13 states, and the law for
Federal workers, all of which have operated satisfactorily. Third,
this important civil rights advancement will not seriously affect

employer interests.

{1} Persons seeking to work;past the aqe of 70 primarily do

so out of financial necessity. This Committee has noted how people

aged 65 through 69 receive 28 percent of their income from earnings.*
It is this group of people whése lack of social security retirement
credits, pension or‘other resources forces them to continue to

seek work as long as physically able to do so, and who will benefit

most from removal of the age 70 cap in the current law.

*Developments in Aging, Rept. 9$5-242 Vol.3, February 28, 1986,

p. 45.
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A 1983 survey by the American Association of Retired Persons
found that among those who have retired, 63% said they were glad
they retired. However, this view changes drastically at different

income levels. Among those with least income {under $4,000) two—

thirds wished they were still working. At higher income levels,

pecple expressed satisfaction with retirement.

Again and again we see examples of low income seniors who are
ready, willing and able to work but are denied the fair opportunity
to do so.

-- In the past three years, one school district in northern
Alabama mandatorily retired three black janitors who
reached the age of 70 under the school district's uniform
retirement policy. The district provided ample pensions
for teachers and administrators, but provided no such
retirement benefits for custodial staff. The three
janitors wished to continue working.

~- A maid at a large hotel in Phoenix, Arizona, was fired
from her position of a dozen years on reaching the agé
of 71. She had uniformly positive performance ratings
up to the time of her firing. Lacking any retirement
income or resources, she fell back on Supplemental
Security Income.

=- In South Bend, Indiana, a school cafeteria worker was
mandatorily retired under the school's policy when she
reached the age of 70. Despite her immense popularity
among students, and the personal appeal of several
parents before the school board, she was not permitted
to continue working. She had no other income.



144

Por those persons who desire to work past the age of 70,
unemployment creates serious economic and emotional problems.
Such persons who lose their jobs stay unemployed longer than
younger workers, suffer a greater aarnings loss, and are more
likely to give up looking for another job than are younger

persons.

{2} Eliminating the age cap works in fact. Thirteen states

have laws prohibiting mandatory retirement with no upper age limit.*
The experience of these states demonstrates conclusively that
lifting the cap under the ADEA will bring helpful results without

causing a torrent of new charges.

California, for example, has a state law prohibiting discrimina-
tion in employment on the basis of age with no age limit. 1In 1984,
the California State Department of Fair Employmént and Housing
reported a total of 1,396 charges of age discrimination in employment.
of these, only 28 cases, or 2%, were filed by persons over the age

of 69. Of these 28 charges, 21 involved termination, only 3 involved

refusal to hire, and 4 involved other charges.

. Florida law similarly prohibits age discrimination without
imposing an age limit for persons protected. 1In FY 1985 the

Florida Commission on Human Relations received 756 inquiries

*California, Florida, Georgia, Hawaii, Iowa, Maine, Massachusetts,

Montana, New Hampshire, New Jersey, New York, Tennessee and Wisconsin.
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regarding age discrimination frem persons over the age of 40. Of
these inquiries, 80 came from persons age 70 ox above. These
represent mere public inguiries. Of actual charges closed in the

wost recent quarter, only 2 charges involved persons oyer age 70.

Moreover, since 1978 Pederal agencies have been prohibited
from discriminating in employment matters against all persons
above 40, with no upper age limit, Yet the number of actions brought

against the Federal government by persons over 70 has been negligille.

Eliminating discrimination against persons ovex 70 is important,

yet this result clearly will not open up the floodgates of claims.

{3} Mandatory retirement policies are not needed by small

businesses, and serve only the convenience of personnel offices in

the largest corporations. Mandatory retirement policies serve

administrative convenience only slightly and business necessity not
at all. Small businesses do not need and do not use mandatory
retirement, by and large. The bigger the company, the more likely
it will have a mandatory retirement policy. Only 7% of companies
with fewer than 50 employees have a mandatory retirement age.
Approximately 60% of firms with 500 or more employees have mandatory
retirement, and 79% of companies with 25,000 or more employees have
mandatory retirement. These figures were confirmed in 1981 by
Portland State University and a 1984 survey by the Conference Board,
a management research organization, detailed in the Department of
Labor's Interim Report to Congress on Age biscrimination in Employment

Act studies (1981).
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An occasional voice from the corporate business community
objects to any change of the ADRA cap at age 70 on the ground that
such a change would hamper management from predicting and £illing
vacancies which now arise under mandatory retirement plans. The
proposed change, however, in no way prevents management from
inquiring about an employee's retirement plans in advance aml
tailoring its personnel policy accordingly. Also, the overwhelming
number of employees plan to retire between the ages of 62 and 68,

according to the 1981 Department of Labor Report.

Another objection is that employees will be inconvenienced
in planning their own retirement if mandatory retirement plans
are eliminated. While such concern for employees® welfare is
comhendable, it is no basis for blanket and arbitrary discrimination

against those same employees.

To deny any people the opportunity to compete fairly in the
work place flies in the face of the work ethjs and common sense.
To allow a company to prevent persons over the age of 70 who are
otherwise qualified from working because of an arbitrary policy
based on custom, outdated stereotypes, or the convenience of a
personnel office, remains unfair and unnecessary.

Ending employment discrimination . based solely on arbitrary
age limits is an important step in- achieving the full civil rights
of older Americans. It is eocually important in allowing financially

strapped older workers to seek economic security.

We thank the Committee for considering these views.
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Gray Panthers commend the Senate Special Committee on Aging for scheduling
the hearings on retirement policy and enlarging public awareness and Congres-

aional} response to work and retirement 1ssues.

Gray Panthers are a naticnal organtzation bringing together old people
and young people to work for social Justice through the elimination of

- agelsm, sexism and racisnm.

Since our founding in 1970, our organization has vigorously opposed
mandatory retirement as a waste of skills ard axperience which ouxr soclety
cannot afford, Our analysis deems mandatory retirement detrimental tc
the health of society and hazardous to the personal health and self esteen
of American workers. Our position is that retirement should be optlonal,

flexible, never mandatory.

We are living today in the midst of two world-wide revolutions: {1} the
demographic revolution in which more people are living longer ihan ever
in recorded hsitery; {2) the technological revolution, which has brought

sweeping changes in the structure and nature of work.

Technological change, linked with corporate mergers, plant closings,
the roboting of work, and the movement of U.S. imdusiry to the third world
has caused the displacement of millions of older workers, and made their

skills obssclescent.

Desplte statutes prohibiting mandatory retirement, many older workers

have 1ittle real protection from forced early retirement. Furtharmore,
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older workers are not only pushed cut of their Jobs, but even in their fifties
are frequently downgraded in the quality of work assigned to them with
minimal job security or benefits. According to a 1985 study by the U.S.
Census Bureau only 24% of Anmericans over 65 were in the workforce in 1983
compared with 41% in 1960. While the elderly population has increased by

9 million in this period the number of older persons in the workforce has

decreased by 564,000.

¥e recognize that more than half of American workers dislike their
Jobs and look forward to retirement as a needad release. We understand the
need for job options and opportunities for changing employment for workers

employed in hazardous Jobs thati menace health and well-being.

Technological and demographic changes have created severe economic
dislocation and xeised eritical ethical and social issues throughout the
United States and the world community about the future of work and the
worker. Arbitrary age, sex, and race discrimination impose heavy burdens
on clder and younger workers. Access to training for older displaced
workers as well as younger workers, and access to creative and meaningful
work are critical issues for the whole goclety to face and resolve., In
our view, the resolution of the crisis of work is a test of the viability

and survival of our democratic sociecty and 1ts institutions.

Gray Panthers are participating in a national Project on Work directed
by the Center for Ethics amd Social Policy at Temple University in Phila-
delphia. The project includes a six month perlod of planning, consultation

with business, industry and labor, and a response from selected Gray Panther
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chapiers. The second phase of the project involves a two to three year
period of experimentation and development of new kinds of work that use
the skills of older and younger workers, econcmic development models for
locel communities that affirm non-discriminatory employment, edeguate and

equitable salary -and benefits, and adoption of supportive public policies.

In this period, new structures in the workplace will be tested for the
two groups of workers most at risk--the clder worker and younger worker--

leading to

1. Ways to restructure the workplace,
2. Models for new ways of work, and

3. Appropriate legislation and supportive public policy.

In summary, Gray Panthers oppose all forms of age discrimination
including mandatory retirement at any age. We strongly support your review
of our nation's retirement policies and will continue to work with the

Senate Special Commiitee on Aging to achieve Jjustice in the workplace.

Thank you.
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Item 7

From the APA Journals

FOR RELEASE: Immediately

CONTACT: Don White
Publie Information Office
(202) 955-7710

JOB PERFORMANCE DOES NOT DECLINE WITH AGE, NEW STUDY FINDS

Contrary to popular belief, older workers can be just as productive as
their younger counterparts. In facf, for many workers, Job performance
actually improves with age.

That's the conclusion of a new study published fn the Journel of Applied
Psychology {February).

Psychologists David A. Waldman, Ph.D., and Bruce J. Avolio, Ph.D., of the
State University of New York, acalyzed previous research on the relatiomship
between age and job performance. Thelr review of 13 studies, conducted
between 1940 and 1983, revealed little support for “the somewhat widespread
belief that job performance declines with age,” they report. On the contrary,
many of thelr results "pointed to performance increments with incrcasing age.”

Drs. Waldman and Avollo found that assessments of older workers® abilitles
véried depending on the type of measure that was used by the researchers. For
example, when productivity was measured cbjectively, performance was found to
increase as employees grew older. However, when performance was judged by
supervisors’ ratings--a more subjective measure--a small decline was found
with increasing age.

According to Dre. Waldman end Avelio, objective measures of individual
productivity may be a “falrer representation of performance, whereas
supervisory ratings zay reflect a tendeacy on the part of raters to blas their
appraisals, resulting in lower ratings for older workers.”

The study also found that older professionals were more likely ro be
Judged highly by their supervisors and co-workers than were older
non-professionals.

nore

1200 Seventeenth St N.W.
Was on, O C. 20036
{202} 7710
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In view of their findings, Dro. Waldman apnd Avollo conclude that “although
chronelogical age may be a convenient mesns for estimating performance
potential, it falls short iz accounting for the wide range of individual
differences in job performance for people at various ages.”

Instead of automatically tuling out an older worker for a givea job,
employers should carefully examine the apecific mental and physical
requirements of the positfon, the researchers say. They note that their
findings suggest "the possibility that older workers who take on new and/or
wore challenging roles may be able to maintain (or improve) performance levels
across the life span.

“"The older worker who may appear to be dull as compared with a younger,
more enthusiastic worker may have become sc due to years cof accumulated
beredom. Offering clder workers repewed stimulation at key points In their
careers may help to maintain high levels of productivity.”

"Personnel policies that discriminate against older workers should be
carefully examiped, not only for legal or ethical reasons, but also because of
an organization's need to effectively use ({ts) persomnel,” write Dra. Waldman
and Avolioc. "The arbitrary use of younger age as an employment criterien
would unavoidably discriminate unfairly against an older worker whose capacity

remains high.”

[EEEERNE]

EDITORS: A full text of the article, "A Meta-Analysis of Age Differences in
Job Performance,” 1s available from the APA Public Information Qfflce.
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Item 8

THME SECRETARY OF HEALTH AND HUMAN SERVICES
WASHINGTON. D.C. 3020t

JL T 86

The Honorable John Heinz

Chairman, Special Committee
oo Aging

United States Senate

Washington, D.C. 20510

Dear Mr, Chairman:

This is in further response to your inquiry of May 16
requesting an estimate of certain costs associated with a2
proposal to remove the age 70 1limit from the Age Discrimination
in Esployment Act (ADEA). 1In particular, you asked for estimates
of potentsal savings to the Social Security 0Old-Age and Survivors
Insurance {0ASI) and Disability Insurance {DI) Trust Punds and
the Medicare Hospital Insurance (HI) Trust Fund as a result of
requiring that employers eliminate all mandatory retirement age
provisions and requiring that private pensions continue to offer
benefit accruals for work after normal retirement age.

Savinge to the 0iSI, DI and HI Trust Punds would occur as a
result of these provisions to the extent that total covered
esployzent 18 increased. Replacing one group of workers with
another would not result In any significant trust fund savings.
But, an expansion of ¢overed employment should generate
additional Social Security and Medicare tax revenues. Such
additional revenues are expected to be very small initially,
rising to at most $25 million per year for 199%. After 1991,
the amount of additional tax revenues ia expected to increase
further as workers adjust their retirement plans and employers
have the opportunity to adjust to the resulting increase {n the
labor supply. By 2020, the increase in the total of QASDI and HI
tax revenues is expected to reach about $100 millfon in 1986
dollars (indexed by expected increases in average wages). For
the long-range period (1986-2060), the actuarial balance for the
OASDPI and HI programs combined is expected to improve by 0.01
percent of texable payroll,

It should be emphasized that these estimates are subject to
a great deal of uncertainty because they depend on behavioral
changes which are difficult to anticipate and for which very
little data are aveilable. Por this reason, we believe that
precise estimates for the years 1987 through 2020 would not



154

page 2 - The Honorable John Helnz

provide significantly more useful information than the above
estimates.

¥e hope this information 15 helpful.

Sincerely,

VAV Betrern

¢t is R. Bowen, M.D.
Secretary
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Item 9
American Federation of Labor and Congress of Industrial Organizations
EXECUTIVE COUNCIL

815 Sixteanth Street, N.W. "

Washington, 0.C. 20008 LANE KIRXLAND PRES!DINT THOMAS R, DONANUE SECHE TASY-TREASURER
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July 8, 1986

Honorable John Heinz, Chairman
Special Committee on Aging
United States Senate

SD-G33 Office Building
Washington, D.C. 20510

Dear Senator Heinz:

The AFL-CIO appreciates the opportunity to present our views to the Senate Special
Committce on Aging on S. 1054, a bill which would amend the Age Discrimination in
Employment Act to extend that ACt's protections to individuals 70 years and older.

Organized labor has long been aware of the difficulties faced by older workers in
finding and remaining at work. Since the accent today is so unmistakeably on youth,
advanced age is a severe disability in the labor market. Society has t00 often attempted to
relieve unemployment problems by denying oider people the opportunity to work. The
burden of unemployment shouid not be borne by any single group. What is needed are jobs
for all who want and need them -- and that means older workers along with everyone else.

There is nothing wrong in laying down the burden after a full measure of work and
enjoying leisure in the years that remain. This is, after all, a major reascn unions have
negotiated pensions. However, just as workers should have the right to choose retirement,
they should aisc have the right to choose to continue working.

Passage of S. 1054 would insurc that workers wouid not be forced to retire solely
because of his or her birthdate. Workers shouid be judged on their abilities and not because
they have reached some arbitrary age. Though this legislation will not affect many persons,
it would make an enormous diffcrence in the lives of these who otherwise would face age
discrimination and mandatory retirement. Labor Department studies show that eliminating
mandatory retirement would have no significant negative impact on our nation's work force
or employers as a whole nor on the employment of minoritics, youth or women.

There are two special problems we wish to bring to your attention. The Age
Discrimination Act, in exempting certain "executive™ and "high policymaking” positions and
college employees with unlimited tenure, recognizes that, as important as the interest in
free access to the labor market is, there are situations in which competing interests are of
¢ven greater importance. We believe that the language of this exemption should be
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amended to make it plain that private organizations may make it a qualification for sceking
any elective position with significant policymaking responsibilities that the individual either
has not reached age 65 or will not reach that age during his term of office. It is our view
that where office holders are selected in a democratic election, the eiectorate, and not the
government, should set the basic eligibility rules

Second it would be bad labor policy to abrogate provisions of collective bargaining
agreements arrived at through good faith bargaining. Therefore, we commend the sponsors
of the bill for exempting Collective bargaining agreements until their termination dates or
January 1, 1989, whichever occurs first.

We commend you and the members of the Senate Special Committee on Aging for the
etforts you are making in behalf of this legislation. Please be assured that these efforts are

supported by the AFL-CIO
Sinc/ere}y, ;-
McGlotten, Director

DEPARTMENT OF LEGISLATION

¢:  Members of the Special Committee on Aging
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Item 10

U.5. DEPARTMENT OF LABOR

SECRETARY OF LABOR
WASHINGTON, B.C.

September 5, 1986

The Honorable John Heinz
Chairman

Special Committee on Aging
United States Senate
Washington, D.C. 20510

Dear Mr. Chairman:

Please accept my apology for the delay in responding to your
letter of June 30. I am pleased to have this opportunity

to reaffirm the Administration's position on age discrimination
at age 70 or above.

The President has made his views on age discrimination very
clear. As he stated in April, 1982, "When it comes to retire-
ment, the criterion should be fitness for work, not year of
birth. . . We know that many individuals have valuable contri-
butions to make well beyond 70 years of age and they should
have the opportunity to do so if they desire.”

Through the work of your Committee and others who share your
concerns, the benefits of eliminating age discrimination are
now well documented. wWe now know that elderly workers can
perform with the consistency, judgment, quality of work and
attendance that is as good if not better than their younger
counterparts. Moreover, as our economy becomes increasingly
technologically oriented, the physical demands on employees
lessen.

Permitting the elderly to work also can help alleviate the
financial hardships they might otherwise face. The elimination
of a mandatory retirement age may provide those persons, with
inadequate pensions, income that might otherwise have to be
provided through government programs.

Finally, the President himself is a superb example of the
creative energy that elderly workers can bring to solving

our nation’s problems. Generally, mandatory retirement is

no longer justified. Nevertheless, the Administration does
recognize the appropriateness of early retirement for certain
categories of federal employees such as law enforcement offic-
ers, firefighters and air traffic controllers.
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Since the President's April, 1982 statement, the Administration
has stated its support of legislation that will end mandatory
retirement and eliminate the age 70 "cap® contained in Section

12 of the Age Discrimination in Employment Act for all personnel
actions except hiring and promotions. This would include
eliminating the age 70 “cap®" on adverse persennel actions,

such as demotions or salary reductions, which might be undertaken
to force retirement. This position is entirely consistent

with the President's stated goal of eliminating mandatory
retirement.

The Administration does not support broader legislation that
would cover all aspects of employment. The Administration
believes these aspects would have policy ramifications that

have not been adequately considered. Until these issues are
better understood, we believe that the Administxation's position
is the most appropriate policy.

I1f the Administration's position is enacted Lv Congress, employees
will no longer be forced to retire at an arbitrary age. Individual
ability and choice rather than age will determine when an

-employee retires., The Administration hopes such legislation

can be enacted soon.

The Office of Management and Budget has advised this Department
that there igs no objection to the submission of this letter
from the standpoint of the . Administration's program.

Very truly yours,

WI M B:

WEB:rje
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Item 11

! 1

99t CONGRESS " ,
18T SESSION o 1054 .

To amend the Age Discrimination in Employment Act of 1967 to remove the
maximum age limitation applicable (o employees who are protected under
such Aet, and for other purposes.

IN THE SENATE OF THE UNITED STATES

May 2 {legislative day, ApRiL 15), 1985

Mr. HEiNz (for himself, Mr. GLeNN, Mr. CraNsTON, Mr. ANDREWS, Mr. Busr-
picK, Mr. Conen, Mr. CuiLes, Mr. Humpurey, Mr. DixoN, and Mr.
PrOXMIRE) introduced the following bill; which was read twice and referred
to the Committee on Labor and Human Resources

A BILL

To amend the Age Discrimination in Employment Act of 1967
to remove the maximum age limitation applicable to em-
ployees who are protected under such Act, and for other
purposes.

1 Be 1t enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
That this Act may be cited as the “Age Discrimination in
Employment Amendments of 1985”.

SeC. 2. Section 12 of the Age Discrimination in Em-

ployment Act of 1967 (29 U.S.C. 631-634) is amended—

(=2 B LR S VU )
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(1) in subsection (a) by striking out “but less than
70 years of age”, and |

(2) in subsection (c)(1) by striking out “but not 70
yéars of age,”.

SEC. 3. The amendments made by section 2 of this Act
shall take effect on January 1, 1986, except that with re-
spect to any employec who is subject to a collective bargain-
ing agreement—

(1) which is in effect on March 14, 1985,

{2) which terminates after January 1, 1986,

(3) any provision of which was entcred into by a
labor organization {as defined by section 6(d)(4) of the
Fair Labor Standards Act of 1938 (29 U.S.C.
206(d)4)), and

{4) which contains anv provision that would be su-
perseded by such amendments, but for the operation of
this section,

such amendments shall not apply until the termination of
such collective-bargaining agreement or January 1, 1989,

whichever occurs first.

O

63-039 (164)



