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KICKBACKS IN CATARACT SURGERY

MONDAY, MAY 23,-1988

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,

Philadelphia, PA.

The committee met, pursuant to notice, at 9 a.m., at the U.S.
Courthouse, Philadelphia, PA, Senator John Heinz presiding.

Present: Senator Heinz.
Also present: Larry Atkins, Minority Staff Director; Nancy

Smith, Professional Staff; Maddy Glist, Press Assistant; Chester
Ching, Fellow; and Skip Irvin, Professional Staff.

OPENING STATEMENT OF SENATOR JOHN HEINZ

Senator HEINZ. Ladies and gentlemen, good morning. This hear-
ing of the Special Committee on Aging will come to order.

I'm Senator John Heinz, the ranking minority member of the
committee. This hearing, as you have been informed, is on cataract
surgery and the kickbacks that it involves today. After my opening
statement, we'll turn to our witnesses who I'll thank for being with
us. Some of them have come considerable distances and we very
much appreciate your participation.

Last year over a million older Americans regained their sight
through the miracle of modern cataract surgery. What was only a
decade ago a rarely used procedure requiring a 3-day hospitaliza-
tion is today a common and simple operation, taking less than an
hour in an out-patient clinic.

Offering great benefit to the patient at relatively low risk, cata-
ract surgery has become one of the most frequent operations in-
volving the elderly and one of medicine's most lucrative specialites.
It is a multi-billion dollar industry financed almost entirely by
Medicare.

It is also an industry shared by an uneasy partnership of ophtha-
molgists, on the one hand, and optometrists, on the other. Ophtha-
mologists are surgeons who specialize in diseases of the eye and
who rely, in large part, on optometrists for patient referrals. Op-
tometrists do vision screening and testing, prescribe corrective
lenses, and with the advent of legislative changes in 1980 and 1986,
may provide and charge Medicare for services provided to cataract
patients after surgery-services only ophthamologists were paid for
in the past.

Like many other lucrative activities, cataract surgery has its
small share of profiteers. The big cataract profits come from creat-
ing a network of optometrists to maintain a constant flow of refer-

(1)
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rals to the surgeon and by minimizing the amount of time surgeonsspend with any particular patient.
Managers, brokers, and other middlemen help assemble and op-erate these networks. Surgeons are pressured to perform only sur-gery. Optometrists are encouraged to see patients immediatelybefore and after surgery. The result is an unjustifiable risk to pa-tients from a small but growing number of greedy profiteersaiming medical practice at financial reward instead of good patientcare.
Unfortunately Congress and the Health Care Financing Adminis-tration have contributed to this problem. In 1986, Congress enactedlegislation that permitted reimbursement of optometrists as physi-cians for any procedures that they were licensed by the State toperform. HCFA's subsequent separation of the billing without clearguidelines on the proper role of optometrists in cataract surgicalcare has given the promoters of referral networks a rallying cry.HCFA and Congress, they say, have encouraged a very broad useof optometrists in providing follow-up care-a trend that hasopened the door to highly questionable referral agreements andkickbacks between willing surgeons and optometrists.
In some instances, as we'll hear today, surgeons are being heldhostage by optometrists who refuse to send patients unless they areguaranteed the post-operative care and, hence, Medicare payment.In other cases, ophthalmologists are courting optometrists withpromises of very profitable post-operative referrals and bonuseslike VCR's and other inducements in order to get exclusive rightsto the optometrist's cataract patients.
As ranking member of the U.S. Senate Special Committee OnAging, I scheduled this hearing after a staff investigation providedconvincing evidence that the incentives for induced and very profit-able referrals are having an impact on the practice of cataract sur-gery.
Today I am releasing, and enclosed for the record, our staffreport entitled "Kickbacks In Cataract Surgery." Most significant-ly, the pattern of fee splitting and highly disturbing referral prac-tices that has developed is a situation that Congress has helped tocreate. Therefore, we in Congress need to get answers to some criti-cal questions and get them quickly.
First, are we seeing a trend with financial rewards increasinglyencouraging practitioners to adopt careless or flawed techniques?Second, is there a danger for elderly patients of unnecessary sur-gery, surgery that risks the health of the patient because of inad-equate post-operative follow-up? Third, how is Medicare's reim-bursement for cataract surgery contributing to this pattern?And fourth, what change should Congress make in the reim-bursement of cataract surgery, for example, by setting clear stand-ards for what Medicare will and won't pay for in the way of serv-ices by optometrists in connection with cataract surgery?The main victims of the powerful financial pressures present incataract surgery are the tens of thousands of elderly each year whodevelop complications in their eye surgery, and who might havekept their sight with better care.
While only a small percentage of surgery patients develop post-operative complications of any kind-blindness or the loss of an
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eye is particularly tragic if it was preventable by merely exercising
standard good medical practice. With the advances of the last

decade, cataract surgery has been safe and amazingly effective for

the millions of older Americans who have gotten improved vision
without a hitch. There is no reason to sacrifice this high standard
of success by allowing seniors to fall prey to what I fear is a grow-
ing number of cataract profiteers.

I'm very pleased that we have such a fine panel of witnesses here

today to help us investigate and to flesh out these problems. I

would like to begin with Doctor Glenn Pomerance of Ooltewah.
Did I get that right, Doctor,
Dr. POMERANCE. RIGHT.
Senator HEINZ. Ooltewah, Tennessee, and then we'll have Doctor

Wright, Mrs. McGee and Ms. Sugarmann in that order.
So, Doctor Pomerance, please proceed. I would appreciate it if all

of you would keep your statements to 5 minutes or less, and the
reason I make that request is that we have only a little less than 2

hours for this hearing. That is because I must return to Washing-
ton for some votes on the INF treaty which will be on the floor late

this morning so I will try and keep my questions concise, and I ask

you to keep your testimony as concise as possible, but please pro-
ceed.

[The staff report "Kickbacks in Cataract Surgery" follows:]
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KICERACKS IN CATAT SURGERY
Staff Report by the

Minority Staff of the Senate Special Committee on Aging
Senator John Heinz, Ranking Member

May 23, 1988

EXECUTIVE SUMMARY

Recent changes in Medicare reimbursement for cataract surgeryhave had the effect of sanctioning referral practices andpatterns of care that are ethically questionable and mayjeopardize the health of older Americans.

* 1980 and 1986 legislation allows optometrists to be reimbursedby Medicare for post-operative surgical cataract dervices.

* The opportunity for Medicare reimbursement of both
ophthalmologists and optometrists for pre- and post-operative
cataract care has led to kickbacks and induced referralsbetween some members of these professions.

* These "kickback' arrangements have had a direct impact on
patient care by:

-- Encouraging surgery to soon or in inappropriate cases
-- Minimizing the amount of essential pre-operative

evaluation and post-surgical oversight by
ophthalmologists.

-- Premising referrals on a surgeon's willingness to referpatients back to the optometrist, rather than on the
surgeon's qualifications, proximity to the patient, orthe patient's personal choice.

A growing number of cataract surgeries are being performed inthis country, making the potential for abuses even greater.

* Cataracts account for 35 percent of all existing visualimpairments and 53 percent of all new visual impairments.

* In the last 6 years the number of cataract surgeries
reimbursed by Medicare increased from 327,000 in 1981 to anestimated 1.1 million in 1987. This number is estimated tojump to 2 million by 1990.

Kickbacks and induced referral arrangemsnts include: formal andinformal agreements of exclusive co-referrals, referral
recruiting, and cooperative outreach agreements.

* Associations of ophthalmologists promise exclusive referrals
for post-operative care to optometrists, free education
seminars, contributions to optometric PACs, Medicare billing
services and access to legal counsel to member ODs who refercataract patients.

* OD managed companies have engaged the services of selectedMDs, who work out of the same office or fly/drive in onselected days to perform surgery, with the understanding thatall post-operative care will be performed by the optometrists.

* Optometrists cooperate with MDs and do outreach screeningusing mobile vans that travel to nursing homes and seniorcenters, and immediately schedule a patient for surgery(without a thorough pre-operative exam) with a cooperating
surgeon.

* Optometrists are pressuring ophthalmologists through lettersor phone calls to surgeons explaining that no referrals willbe made unless they agree to refer-back for post-operative
care.
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Staff Recommendations

* Modify the mechanism for reimbursing ophthalmologists 
and

optometrists to disengage decisions regarding surgical

intervention and post-operative care from financial

incentives.

* Set standards for pre- and post-operative care 
as conditional

for Medicare reimbursement.

* Require studies on the relative outcomes of patients 
based on

the different approaches to post-operative care.

* Implement PRO legislative authority for mandatory 
second

opinion of cataract (and other) surgery. Fully implement PRO

authority for quality review of pre-operative surgical 
and

post-operative components of cataract care.

* Monitor implementation of Medicare Fraud and Abuse 
provisions

enacted under Public Law 100-93 to clearly define as

kickbacks.

* Better educate Medicare beneficiaries about cataract 
surgery,

about the importance of a thorough pre-operative eye and

health exam and the proper course of post-operative care, and

encourage beneficiaries to seek an independent second opinion.

THE PROBLEM

Recent legislative and administrative changes in Medicare

reimbursement for cataract surgery have had the effect of

sanctioning referral practices and patterns of care that are

ethically questionable and may jeopardize the health of older

Americans. In 1980 and again in 1986, Congress passed

legislation allowing optometrists to be reimbursed by Medicare

for post-surgical cataract services that only ophthalmologists

had been reimbursed for in the past. Medicare guidelines issued

in 1987 have further clarified reimbursement for 
optometrists and

created the opportunity for highly questionable 
referral

arrangements and kickbacks between consenting ophthalmologists

and optometrists.

Under such agreements, medical practice decisions 
are being

increasingly driven by professional and, profit motives 
rather

than medical judgment:

* Some ophthalmologists, who depend on optometrists 
for

patient referrals, are being held hostage by optometrists

who refuse to refer patients unless they are guaranteed

that the patient will be returned to them for post-

operative care.
* Some surgeons are recruiting optometric referrals 

with

financial kickbacks, investment opportunities, and

promises of post-operative referrals back to the

optometrist.
* Patients of some optometrists are referred to

ophthalmologists from another geographic area or operated

on by surgeons who fly or drive in from a distance 
for

surgery, with the hometown optometrist taking over 
all of

the patient's post-operative care.

These changes in medical practice are putting patients 
at

risk of inappropriate cataract surgery and poor post-operative

care. In each case, the surgeon's role in the pre- and 
post-

operative care of cataract surgery is being limited to the

surgery itself, and optometrists are taking greater

responsibility for medical decision-making and oversight

immediately surrounding surgery. Furthermore, these changes

encourage cataract surgery in cases where more conservative

approaches could be used. Despite the lack of data on the

prevalence of such arrangements or the incidence of poor patient

outcomes, there are sufficient cases of questionable agreements,

unnecessary surgery and poor post-operative care to warrant

Congressional attention.

Similar financial agreements emekging among other 
co-

dependent health practitioners may also jeopardize 
patient care,

and will come under increasing scrutiny as Congress continues 
to

respond to the rise in physician costs.



6

CATARACT SURGERY

Cataracts

A cataract is any opacity of the lens, whether it is a smalllocal opacity or complete loss of transparency, caused by trauma,inflammation, metabolic or nutritional defects, radiologic
damage, or simply an advanced senile change. (1)

Cataracts account for 35 percent of all existing visualimpairments and 53 percent of all new visual impairments in thepopulation as a whole.(2) Senile cataracts are the most commonform of cataract and the third leading cause of legal blindnessin the United States.(3) An estimated 27.4 percent -- nearlyone-third of all persons 65 years of age and older have a senilecataract.

Cataract Surgerv

Cataract surgery involves the removal of the clouded lensand its replacement with an artificial, intraocular lens which iseither made of plastic or polypropylene. Surgical removal of thecataract is presently the only course of treatment. Typically,patients are fitted with corrective glasses until their visualimpairment is severe and the cataract is "ripe, (hardened).Common myths in cataract surgery includes the earlier thesurgery the better; once a cataract reaches the "ripe' stage, itmust be taken out as soon as possible; all cataracts should beremoved. Only under very rare circumstances is there a reasonfor emergency (or 'same-day') surgery.

* While as many as 95 percent of cataract surgeries arecomplication-free, serious complications do arise post-
operatively that, unless treated appropriately and quickly, mayresult in reduced vision or loss of an eye. These complicationsinclude bleeding, leakage, infection, retinal detachment,
glaucoma, dislocation of lens, or edema. Typically, patients aretreated with antibiotics and steroids following surgery toprevent or control infection.

Trends in Cataract Surgery

The technology of cataract surgery has advanced
significantly in just the past five to 10 years. Prior to 1980,cataract surgery was performed on largely an inpatient basis withan average length of stay of three to six days. Since then,technological advances and Medicare incentives for ambulatorysurgery have radically altered the setting for cataract surgery.By 1987, nearly 71 percent of the estimated 1.3 million cataractsurgeries were being performed in hospital outpatient
departments, 22 percent in ambulatory care centers (ASCs), andthe remainder were being performed in physician offices or on anin-patient basis.(4) Currently, there are a total of 591Medicare-certified ASCs that perform ophthalmic surgery -- themajority of which involve cataract extraction.(4)

MEDICARE REIMBURSEMENT

Although the annual incidence of cataracts is considered tobe constant, the number of cataract surgeries performed hasincreased dramatically in recent years, due largely to advancesin the science of cataract extraction and intraocular lensinsertion. In the last six years, the number of cataractsurgeries reimbursed by Medicare has increased from 327,000 in1981 to an estimated 640,000 in 1985. The Office of theInspector General estimates that by 1990, the number of Medicare-reimbursed cataract surgeries will increase to two million.(6)

Medicare provides prospective reimbursement for in-patient
surgery under Part A of Medicare through DRG 39. Physiciancataract surgical services are reimbursed under Part B -- whetherperformed in-patient or out-patient basis. Medicare pays 80percent of reasonable prevailing physician charges as calculatedby carriers in their region.
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Medicare is by far the predominant payor of cataract care in

the U.S., accounting for 85

CATARACT SURGERIES IN THE U.S. percent of all cataract
1987 ~~~surgeries performed in

1987.(8) Medicare
expenditures for cataract
surgery have also increased
dramatically since the early

£ Other 1980's. In 1981, Medicare
expenditures for

cataract/aphakia totaled $877

million. This amount
increased to $1.4 billion by

1986 -- nearly 6 percent of

* ledgicaf'S lllll Medicare Part B outlays that
year -- and is expected to

reach a total of $6 billion
by 1990.(7)

Medicare-Reimbursed Cataract Surgeries and EBpenditures

Year * Surceries Millions of Dollars

1981 327,000 $ 877

1985 640,000 $. 907

1986 919,000 $1,400

1990 2,000,000 $6,000

CATARACT SURGERIES AND EXPENDITURES
REIMBURSED BY MEDICARE

1981 AND 1986 (ACTUAL) AND 1990 (ESTIMATED)

$6000

S Vurgeries
(in thousands)

2 Exoenditures

-000 fin S millions)

$877 9 >i'

15119ma 1990

Year

Per-procedure reimbursement varies considerably by site and

by state. Medicare payments for cataract/aphakia 
surgery for

surgical and post-surgical care are paid on a global fee basis

based on prevailing rates. A 1986 study by the Office of the

Inspector General found that payments 
varied from a low of $1,416

for surgery performed in physician's 
office to a high of $5,550

for in-patient surgery.(8) The same study documented an equally

broad range in payment amounts within and across states; ranging

from $960 to $3,251 per hospital outpatient 
procedure. The

Health Care Financing Administration reports 
an average per case

payment of $1,640.

Per Procedure Medicare Reimbursement

Total Reimbursement Outpatient Reimbursement

By Site BY State

Hosp. In-Patient: $2,472/$5 550 California: $1,286/$3,251

Hosp. Out-Patient: $2,482/$6,740 Florida: $1,200/$2,224

Ambul. Surg. Ctr: $2,037/$3,703 Penn: $1,143/$1,851

Physician Office: $1,416/$3,158 Texas: $1,156/$1,818
Washington: $ 960/$1,634
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For individual surgical practices, the increasing volume ofsurgeries capable of being performed on a daily basis andincreasing numbers of older consumers promises a potentiallylucrative Medicare market. In its 1986 study of cataractsurgery, the Office of the Inspector General found that 10 out of38 ophthalmologists were paid between 1.0 and 6.4 million dollarsin 1984.(8)

Legislative History

Under Medicare, reimbursement is provided for the diagnosisand treatment of cataract conditions with certain exceptions.Excluded from coverage are: 1) routine physical examinationsthat led to the detection of a cataract but were not prompted bya patient complaint; 2) eyeglasses or contact lenses except post-surgical lenses that are considered by Medicare to be prostheticdevises; 3) examinations resulting from refractive error; and 4)procedures performed to determine the refractive state of theeye. As orginally passed, Medicare reimbursement to optometristswas limited to 'establishing the necessity for prostheticlenses. "(9)

In 1980, legislation was passed that permitted optometriststo be considered as physicians for the purpose of reimbursementfor the post-operative care of aphakic patients (cases where alens has been lost, nearly all of which are due to cataracts).The 1980 legislation also called for a report to Congress by theSecretary of Health and Human Services on legislative
recommendations to further expand coverage of proceduresperformed by optometrists. The findings of the Administration'sstudy (issued in December, 1982) recommended against any furtherexpansion of the law -- a position repeated in testimony beforethe House Committee on Energy and Commerce in January, 1984(10,11). Despite the Administration's position to the contrary,the Congress passed and the President signed into law provisionsin the Omnibus Budget Reconciliation Act of 1986 (OBRA'86) thatexpand coverage of optometrists to include all servicesoptometrists are certified to provide under state licensure orregulation.

At the same time, in both the 1986 and 1987 budgetreconciliation acts, Congress reduced reimbursement for cataractsurgery. In 1986, Congress cut the maximum allowable prevailingcharge by 10 percent; in 1987, cataract surgery was included asone of 12 'overpriced" procedures subject to a 2 percent across-the-board cut, and additional cuts on a sliding scale whencharges exceed 85 percent of the national average.

HCFA Guidelines

Neither the 1980 or 1986 provisions specified howoptometrists should be paid for post-surgical care. TheAdministration finally issued guidelines on how reimbursementwould be structured in April, 1987. These guidelines haveprovided for separate billing of optometric services withoutestablishing any uniform standards for involvement ofoptometrists in post-surgical care.

The opportunity for induced referrals and kickbacks stems,in part, from the way Medicare reimburses for post-operative carethat is "co-managed" by ophthalmologists and optometrists. Inorder to protect against duplicative billing, ophthalmologists(who are paid a single, global fee for cataract surgery and post-operative care) must indicate on the billing form that the
patient has been referred to an optometrist for post-operativecare by applying a code (Modifier 54) to the ophthalmologist'sbilling form. Optometrists may be reimbursed up to 10 percent to20 percent (depending on the carrier) of the global amount for upto 90 days after surgery, but only if the ophthalmologist usesModifier 54.

The effect of the modifier has been to encourage fee-splitting and induced referrals. Although evidence suggests thatthese types of arrangements were going on prior to 1987,"Modifier 54- has become a "hook" some optometrists are using torefuse to refer patients for surgery unless the are assured thereferral for post-surgical care and that some ophthalmologistsare using to "court" referring optometrists with promises ofpost-operative Medicare paybacks.
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ROLES OF OPTOMETRY AMD OPHTHALMOLOGY

There are currently 17,000 ophthalmologists and 25,000

optometrists practicing in the U.S.(12,13) Ophthamologiste are

available at a ratio of 5.0 to 100,000 population, while

optometrists are available at a ratio of 10.4 to 100,000

population. Ophthalmologists are widely distributed across the

U.S. -- less than one percent of the population is without the

services of ophthalmologists. (13)

Training

Optometrists and ophthalmologists are separately trained,

separately reviewed and certified by state boards, and separately

accredited.

Ophthalmology is a surgical specialty within the field of

medicine. Ophthalmologists complete four years of medical

education (which usually includes two years of didactics and two

years of clinical rotations), and one year of internship 
after

receiving their M.D. In addition, to be certified by the

American Board of Ophthalmology, ophthalmologists must complete

three years of training in an ophthalmology residency program.

The requirements for licensure as a Doctor of Optometry

(O.D.) vary by state, but all require that a practitioner be a

graduate of an approved program of optometry and pass a written

proficiency examination. Most optometry programs require that

applicants have completed two years of college and passed an

admission test, and an estimated 78 percent of all optometrists
hold B.A. degrees. Optometry training programs include four

years of didactic, laboratory and clinical training with
instruction covering basic and optical science, optics and lens
design, and application.

State Licensure

State laws vary significantly in the governance of

optometric practice. Generally, an optometrist is defined by

state statutes as one who is licensed to examine eyes and 
correct

refractive errors using ocular techniques or by prescribing 
and

fitting corrective lenses. Until recently, optometrists were

also expected to detect, but not treat, diseases of the 
eye. At

present, 48 states have expanded this authority to permit

optometrists to use diagnostic drugs and 23 have passed 
laws

allowing them to use therapeutic drugs. Two other states

(Pennsylvania and Louisiana) are currently considering

therapeutic drug legislation and two others (Maryland and 
Alaska)

have passed diagnostic bills that are before their governors for

signature.

State laws generally refer to allowable diagnostic and

prescriptive procedures, but do not specify the 
situations in

which these procedures may be applied. This lack of specificity

is used by some to assert that optometrists are not authorized to

perform these functions and by others to argue that they 
are not

precluded from performing them.

The Omnibus Budget Reconciliation Act of 1986 (OBRA'86)

permitted optometrists to receive Medicare reimbursement 
within

the scope of state laws and regulations. Since OBRA'86, several

states have been pressured to clarify state statute relative to

the authority of optometrists to participate in the post-

operative care of surgical patients. The results of these

reviews vary. North Carolina's attorney-general has sanctioned

the inclusion of post-operative care in the definition of

optometry, while the Pennsylvania Board of Medicine has ruled out

the performance of post-surgical care by optometrists.

Roles in Cataract Suroerv

While ophthamologists and optometrists generally agree 
on

the protocol for pre- and post-surgical care, they strongly

disagree on which points of intervention are best or should 
only

be managed by the surgeon.



10

Both the optometric and ophthmalic professions agree thatthe final decision to proceed with surgery rests with theattending surgeon (ophthalmologist) and the patient and that thedecision should factor in the extent of visual impairment, thepatient's overall health, and the overall condition of the eye.They also agree that all cataract patients should be seen by theattending surgeon the day immediately following surgery, and thatthe final refraction and prescription of corrective glasses canbe performed by an optometrist. It is the period between post-operative day one and this last visit where there is considerabledisagreement between the professions and among ophthalmologists.

Treatment Stage MD's View OD's View

Detection & Referral -- agree, OD or primary physician --

Pre-ODerative Exam MD OD, verified
Examine Cataract by MD
Thorough Eye/Med Exam

Surgery MD MD

Day 1 Post-Do. Exam MD MD
Adjust medication
Check for leakage, bleeding

Dav 5 MD MD or OD if no
Adjust medication complications
Check for leakage, c
infections

Week 2-3 MD MD or OD if no
Adjust/stop meds complications
Check for leakage,
infection.

Week 6 MD MD or OD if noCheck for infection complications

Week 7/8-10 MD MD or OD
Refract & order lens

The lack of consensus is based on differing views on theability of optometrists to detect post-operative complicationsand take appropriate, corrective actions. This is furthercomplicated by differences in opinion on the adequacy ofoptometric training for post-operative patient management and ondiffering interpretations of state licensing authority foroptometrists.

KICKBACXS, INDUCED REFERRALS AND QUALITY PROBLEMS

Patterns of kickbacks and induced referrals take a varietyof formsa formal and informal agreements between practionersthat involve exclusive co-referrals; optometrists pressuringophthalmologists by refusing to send cataract patients unlessthey do the post-operative care; ophthalmologists recruitingreferrals from optometrists by promising post-operative referralsand more; and cooperative outreach arrangements where
optometrists screen and schedule patients for surgery without anypre-operative exam by the surgeon.

The Committee has collected evidence of the followingfinancial or professional inducements:

* Ophthalmologists have formed associations and solicit
membership from optometrists by promising them exclusive
referrals for post-operative care, free education
seminars (in post-operative practice and Medicare
billing), contributions to optometric PACs, Medicare
billing services, and access to legal counsel.

* Management companies, owned or directed by optometrists,
have engaged the services of a selected ophthalmologist
who either works out of the same office or flies/drives
in on selected days to perform surgery with the
understanding that all pre- and post-operative care willbe performed by the optometrists.
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* Individual practitioners have informal agreements where
optometrists exclusively refer to their cooperating
surgeon, often at great distances, with the understanding
that they will either receive the patient back
immediately or receive some financial remuneration.

* Optometrists have engaged in outreach screening using
mobile vans that travel to nursing homes and senior
citizen centers and immediately schedule patients for
surgery (rather than conducting a thorough pre-operative
exam) with a cooperating surgeon.

* Optometrists have sent letters or made calls to surgeons
explaining that no referrals will be made to them unless
they agree to refer-back for post-operative care.

* Surgeons have sent letters to optometrists explaining
their desire to 'redirect' their practice to surgery
itself and rely on optometrists for pre- and post-
operative care. In once case, an ophthalmologist sent
out letters warning that Medicare was about to implement
a prior-approval system and that it would be best refer
to all potential candidates for surgery soon before
Medicare made it more difficult to get reimbursed.

Financial and professional inducements for and against the
involvement of optometrists in post-operative care have the
potential of altering medical decisions, minimizing the
involvement of the attending ophthalmologist in the period
surrounding cataract surgery, and having a direct impact on the
quality of care cataract patients are receiving. The results of
these arrangements are:

* To encourage surgery sooner and in cases that previously
would have been more conservatively managed.

* To minimize the amount of essential pre-operative
evaluation and post-surgical oversight by
ophthalmologists.

* To encourage referrals to surgeons based on an
ophthalmologist's willingness to use the Modifier 54
rather than on surgical qualifications, proximity to the
pazient, or the patient's personal choice.

* To contribute to patterns of referring patients to
surgeon's several hours (or states) away, posing a
serious risk if post-operative complications develop.

CONGRESSIONAL AND ADMINISTRATIVE ACTIONS

Previous Hearings on Cataract Surgerv

Hearings in 1978, 1979, and 1984 before the House Ways and
Means and Energy and Commerce Committees reviewed the
reimbursement of cataract services, and led to the legislative
changes in reimbursement in 1980 and 1986.

Concerns about unnecesssary surgery and fraud and abuse in
marketing of intraocular lenses prompted hearings before the
Senate and House Aging Committees in 1985. Senate hearings on
unnecessary surgery led to legislation requiring mandatory second

opinion in Medicare that the Congress passed in 1985.

Current Studies on Kickbacks in Cataract Suroerv

In the wake of the Health Care Financing Administration's
issuance of instructions for reimbursement in April of 1985,
various studies have been initiated to follow up on allegations
of induced referrals and kickbacks and poor quality care.

* In October, 1987, HCFA Administrator Roper requested an
internal investigation by the Office of the Inspector
General (OIG) into allegations of system 'gaming, and
poor quality care.
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* Two other studies have been requested by the House
Committee on Ways and Means. A General Accounting Office
(GAO) investigation similar to that of the OIG's is
underway as well as a study by the Office of Technology
Assessment (OTA) on the question of whether optometrists
are medically prepared to manage the care of cataract
patients post-operatively.

* An investigation into cases of questionable ophthalmic
and optometric agreements and related cases of
unnecessary or poor quality cataract care has been
undertaken by the Senate Aging Committee minority staff.

Anti-Kickback Leoislation

On August 18, 1987, the 'Medicare and Medicaid Patient and
Program Protection Act of 1987-, originally introduced by Senator
John Heinz, was signed into law (Public Law 100-93). This
legislation was developed in response to growing concern for the
occurence, and lack of enforcement authority over kickbacks,
bribes and rebates under Medicare. Key prohibitions in thestatute includes Solicitation or receipt of any remuneration oroffering or paying any remuneration (including kickbacks, bribesor rebates), directly or indirectly, overtly or covertly, in cash
or in kinds in return for referring an individual to a person forthe furnishing or arranging for the furnishing of any item orservice for which payment may be made in whole or in part under
Medicare. The statute also lists four exceptions to these
prohibitions regarding circumstances where costs are
appropriately disclosed, bona fide employment situations, writtenvendor agreements, and payment practices specified by the
Administration in regulations.

Public Law 100-93 requires that proposed regulations
implementing the law be issued by August, 1988 and that final
regulations be issued by August, 1989.

PRO Review

The Consolidated Omnibus Reconciliation Act of 1985 requiresthat the Secretary of the Department of Health and Human Services
develop guidelines for prior-certification of certain surgical
procedures. The Secretary has specified that cataract surgery issubject to mandatory review, in contrast with nine other
surgeries that may be reviewed at the discretion of the Peer
Review Organizations (PROs).

The Omnibus Budget Reconciliation Act of 1986 also requires
that PRO quality review be extended to Medicare services provided
in non-hospital settings, including ambulatory centers and
physician offices. All PROs are scheduled to phased-into
ambulatory review by April of 1989 and pilot projects to test
approaches to physician office reviews are to begin in January,
1989. As yet, it is uncertain whether PRO review of cataract
surgery will adequately cover the review of post-operative as
well as surgical components of cataract care.

OPTIONS FOR CONGRESSIONAL/AnMINISTRATION RESPONSE

A number of options exist for preventing and halting
questionable agreements and kickbacks among consenting
ophthalmologists and optometrists and ensuring that cataract careprovided under Medicare is appropriate and of the highest
possible quality. These include the following:

e Modify the mechanism for reimbursing ophthalmologists and
optometrists to disengage decisions regarding surgical
intervention and post-operative care from financial
incentives.

* Specify, as a condition of Medicare reimbursement,
minimum guidelines for pre- and post-operative care that
include: the conduct of a thorough, pre-operative exam;
notification and consultation with a patient's personal
physician or proxy prior to surgery; patient disclosure
of the Medicare practice standards, their right to choice
among practitioner, and of any referral agreements
between attending ophthalmologists and optometrists; a
one-day post-operative examination by the attending
surgeon; and such other standards as developed through
consensus among practitioners and consumers.
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* Require studies on the relative outcomes of patients
based on the different approaches to post-operative care.

* Make PRO authority for second opinion (at least of
representative sample of) cataract surgery and post-
surgical quality review mandatory as part of the pending
regulations in compliance with the Consolidated
Reconciliation Act of 1985.

* Tighten PRO quality review of cataract surgery and post-
operative care performed in ambulatory care settings and
require focused reviews of cataract surgery performed in
physician pilots scheduled to begin in January, 1989.

* Monitor implementation of Medicare Fraud and Abuse
provisions enacted under Public Law 100-93 to clearly
define as kickbacks informal arrangements for which the
primary remuneration is 'in kind' payments such as pre-
or post-operative referrals, contributions to independent
but related entities (such as political action
committees) and other "paybacks" as indicated.

* Better educate Medicare beneficiaries about cataract
surgery, about the importance of a thorough pre-operative
eye and health exam, and encourage beneficiaries to seek
an independent second opinion.
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CASE EXAMPLES
INDUCED REFERRALS AND KICKBACKS IN POST-OPERATIVE CATARACT CARE

* As early as 1980, ophthalmologists entered into "underground"
agreements with optometrists for post-operative care that included
financial kickbacks and gifts.

Case: A North Carolina group of ophthalmologists offered $100 in
post-operative payments, video cassettes, free seminars,
free transportation and overnight accommodations for patient
referrals. (December, 1984)

Case: A Florida Clinic letter acknowledges same-day surgery and
thanks optometrist for referral with $100 check. (January,
1985)

Case: Ophthalmologists in an eastern state report, "Some renegade
ophthalmologists, more monetarists than ethicists, have for
years paid under-the-table kickbacks to optometrists for
post-operative care as marketing strategy to ensure
continued patient referrals. Patients for dollars."
(December, 1984)

* Some optometrists, in order to capture the post-operative Medicare
market, refuse to refer patients to ophthalmologists for treatment
unless they are guaranteed referrals for post-operative care. This
encourages referrals based on economic agreement rather than the
quality or proximity of the surgeon.

Case: Dr. X in an eastern state has been called repeatedly by
optometrists asking if he refers for post-operative care.
When he answers "no," he is told, "You know you'll lose
referrals." When asked if he will ever refer post-
operatively he responds, 'I'll be forced to. Otherwise, I
will not receive any referrals or have to extend my practice
to do primary care in order to generate referrals.' (April,
1988)

Case: An ophthalmic practice in eastern state contends, "Our group
practice has already been bombarded by such requests from
optometrists eager to cash in on this financial bonanza.
The implications to those of us who feel the patient is not
best served by this approach is certainly clear. No sign-
off, no referrals." (August, 1987)

Cases An ophthalmologist in Pennsylvania cites one typical example
of induced referral. "I received a phone call from an
optometrist (in anther town) where there are several
ophthalmologists. The doctor asked me if I was familiar
with the new Medicare modifier, and then said that if I was
willing to send the patient back to him for post-operative
care, he had two patients to refer for surgery. I was
surprised to hear from him in the first place as I rarely
received any referrals from him in the past. What was
implied was that if I did not 'play ball" with him, he could
take those patients elsewhere."

Case: An ophthalmologist in Pennsylvania received a call from an
optometrist with a patient who needed cataract surgery. The
optometrist asked if the ophthalmologist participated in the
"Optometrist-Ophthalmologist situation whereby the
optometrist did the follow-up care." After the
ophthalmologist made it clear that he felt responsible for
the follow-up care, the optometrist then told the
ophthalmologist that he would lose referrals if he did not
"participate in this type of thing." (August, 1987)

Case: In a letter from the referring optometrist to the
ophthalmologist who performed the surgery, the optometrist
wrote, 'I am very displeased with the fact that I was not
afforded the opportunity to participate in the 90 day post-
operative period.. .In the future, I fully expect to
participate in the care of my patients."
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.Case: Two ophthalmologists in a Pennsylvania were contacted by
'two different optometrists who suggested referrals based on
returning the patient for post-op care...One said that Dr. X
returns them one week after surgery.,

Case: An ophthalmologist in Arizona was contacted by a local
optometrist who had previously referred several patients to
him. The optometrist told him that all of her cataract
cases were being referred to two other clinics, one of them
about 20 miles away. She asked if the ophthalmologist would
be willing to accept cataract referrals and allow her to do
the post-op care. The ophthalmologist replied 'no" and has
not received any referrals since that conversation.

Some ophthalmologists are courting optometrists (through dinners
and "post-operative management seminars") with promises of post-
operative Medicare business along with financial and other types of
remunerations (kickbacks) in return for selective surgical
referrals.

Case: Staff of a Medicare carrier were asked to speak on the
application of Modifier 54, only to find themselves at a
pre-arranged and "highly suspect' dinner hosted by a
ophthalmic group for optometrists, with the clear intent of
encouraging selective surgical referrals in return for post-
operative referrals. (March, 1988)

Case: An ophthalmologist reports, 'We have ophthalmologists in
this area who are purchasing ultrasound instruments and
gifting them to optometrists to serve as an inducement for
the optometrists to refer cataract patients. The
optometrists are performing the ultrasound axial length
measurements and charging Medicare for same. They then
refer the patient with the cataract to the ophthalmologist
for surgery."

Case: In a letter sent to optometrists in Arizona, offering a
seminar in cataract management, an eye center announces that
it *is pleased to offer doctors of optometry a unique
opportunity ... to be involved in total patient management
throughout the course of cataract development, surgical
treatment, and post-operative care." and that "Doctors of
Optometry have the skill and instrumentation to provide the
post-operative care in their own offices. Therefore,
following surgery, your patient may return to your office."
The purpose of the course is "to educate Doctors of
Optometry about Current Approaches to Cataract Care and to
launch this opportunity for cooperative, quality patient
care delivery."

* Some ophthalmologists and third party management groups are
establishing Associations that cooperative Selectively referring)
optometrists may join for a membership fee that buys them:
donations in their name to state optometric PACs; continuing
education seminars; reimbursement and optional billing services for
post-operative care; attorney services; and other benefits.

Case: Letter from a Pennsylvania eye center announces creation of
membership association. For a membership fee of $500,
optometrists (who refer patients to the Center) receive:
PAC donation of $100, quarterly seminars worth $50-$100,.
optional billing, reimbursement for post-operative care;
attorney services. (July, 1987)

Case: Several optometric eye centers have been set up in
California that invite optometrists to enter as shareholders
in the corporation for $3,000 in cash. Another $2,000 is
contributed later. Optometrists refer patients to a closed
panel of ophthalmologists. Proceeds from reimbursements and
private charges are shared by the ophthalmologists and the
corporation. Corporate earnings are then paid back to
optometrist-shareholders in the form of advertising, legal
fees, profits, and dividends. (October, 1987)

Case: A New York advertising promotional agency through its use of
an illegal name presents itself in its commercials as a
medical entity. This group offers cataract surgery at no
cost to the Medicare patient, including free transportation.
All the patient would have to do is to claim that they were
a hardship case with no proof of this fact required. In
return for these referrals, the nine physicians pay the
agency 50% of their surgical fee.
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Case: In letters to ophthalmologists across the country, a
California marketing firm describes their search for
ophthalmologists who would have exclusive rights to the
promotional program that they offer. This promotional
program consists of a mailing to all households in the area
with a resident over 65 years of age, provision of all
administrative services for the program, and exclusive
rights to all referred patients for up to three years.

* In some instances, cataract surgery is being done sooner than is
medically necessary as a result of incentives for referral by
optometrists in anticipation of post-operative follow-up.

Case: Ophthalmologists in an eastern state assert that "Greedy
ophthalmologists linking with greedy optometrists set up
closed loop networks where major eye surgery is sanctioned
and performed under very questionable diagnoses and
indications."

Case: In a letter to an optometrist, a Missouri ophthalmologist
emphasized that Medicare is requiring state PRO pre-approval
of all cataract surgery candidates scheduled after January
1, 1987. He writes, 'If you have any patients who are
probable candidates for surgery or other medical referral,
it may be appropriate to encourage patients to get care
before December 31, 1986, while Medicare coverage is still
predictable.,

* Some ophthalmologists and optometrists are entering into formal
'co-management, agreements that stretch the pre-operative
diagnostic role of optometrists to their professional limit such
that ophthalmologists first see their patients on the same day or
minutes before surgery is performed and drastically scale back
their post-operative role. This can lead to premature or
unnecessary surgery and can block the early detection of post-
operative complications.

Case: In October, 1987, an ophthalmologist who was facing charges
of the North Carolina State Board of Examiners, -
acknowledges that he did not perform the 24 hour post-
operative examination in several cases but delegated such
examinations to nurses and optometrists and never saw some
patients anytime during the post-operative period.

Case: Several senior citizens received a surprise visit by a
mobile screening unit at their senior center in Oklahoma.
After getting a free screening by optometrists, two people
were told that they needed to have cataract surgery done in
a city 200 miles away. Transportation was to be provided
and post-operative care was to be provided by local
optometrists. One of the patients got a second opinion and
found out that she did not need surgery. The other came
down with a cold and went to see his family physician who
referred him for a second opinion. Again, surgery was not
indicated.

Case: An optometrist in an eastern state accompanies patients for
(and observes, which in itself is fine) same day surgery -
but then takes over the immediate after-care of patient,
along with a $500 check from the attending surgeon.

Case: A Florida eye clinic offers free cataract and glaucoma
screenings. If the patient's vision is below 20/300, he is
provided transportation to an ophthalmologist who is
about an hour to an hour and a half in each direction. In
one case, a patient was told that he had a cataract which
was "ready to explode in their eye and needed emergency
surgery." After undergoing surgery, post-operative care was
provided by the local optometrist in the area.

Case: One case cited by an Oregon ophthalmologist involves his
patient who previously suffered from herpes of the face and
eye and whose poor vision is caused by a damaged optic
nerve. The patient went to see a local optometrist who
referred her to another ophthalmologist with whom he worked.
This ophthalmologist performed the cataract surgery without
requesting the patient's previous medical and optical
records. The patient does not remember ever seeing the
ophthalmologist for post-operative care. The patient's
vision was not improved by the cataract and implant surgery.
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* Some patients are being sent to cooperative' ophthalmologists at
great distances from their homes (at times in buses and at times
with hotel costs covered by participating surgeons). This suggests
that the decision to proceed with surgery is being made, in
essence, by the referring optometrist and only validated by the
surgeon after surgery has been scheduled. If complications arise,
the patient must either travel hours to see the surgeon or be
admitted to an emergency room.

Case: An ophthalmologist in an eastern state is, at his own
expense, busing patients in from other states and arranging
for their overnight lodging -- then sending them back
without any post-operative involvement on his part.

Case: In an Utah eye clinic, out-of-town patients often are
examined and have surgery the same day before returning to
their homes where the local optometrist provides the post-
operative care. In the past, this eye clinic has recruited
optometrists by offering $85.00 per surgical referral.

Case: A rural hospital in North Carolina was approached by a group
of ophthalmologists who operate a large ophthalmological
outpatient clinic in a city about 150 miles away with a plan
to fly down to see patients in the morning at the office of
a local optometrist and perform cataract operations in the
hospital in the afternoon and provide post-operative care
the next morning. The ophthalmologist would then return to
his home and leave the balance of the post-operative care to
the optometrist. If any complications arise, either the
patient would have to be flown up to the ophthalmologists or
they would have to fly down because the ophthalmologists
were unable to arrange any local ophthalmologists to cover
for them.

Case: In a small community in Oregon, local optometrists who have
their offices one mile of five ophthalmologists refer their
patients to ophthalmologists in a small town that is four
and a quarter hours away. These patients must drive through
the largest metropolitan area in the state and through the
state capitol to reach this other small community. Post-
operative care is provided by the local optometrists.

Case: A patient in West Virgins was told by her local optometrist
that she needed cataract surgery and she had to go to an
ophthalmologist located 200 miles away. Despite her wish to
be followed post-operatively by a physician closer to home,
she was told that she needed to be seen by the optometrists
and other staff of the operating ophthalmologist so she
continued to make the 200-mile drive. She only saw the
ophthalmologist briefly before surgery and during the
surgery itself.

* Some ophthalmologists are blocking peers from co-managing patient
care with optometrists -- actions that run counter to current Medicare
law and encourage optometrists to refer patients to cooperative
ophthalmologists out of town or state.

Case: The Washington State Academy of Ophthalmology filed a
petition in October, 1986 with the Washington State Medical
Disciplinary Board urging a ruling that would bar
ophthalmologists from making surgery after-care referrals to
optometrists. The Board declined to issue a binding ruling
but did reiterate a previous Board proscript stating that
"economic motivation shall not be the basis for referral.'
The Washington Academy continues to pressure their members
to not co-manage with optometrists.

* Some optometrists are not referring patients back to surgeons on a
timely basis when post-operative complications arise.

Case: A patient was referred to an optometrist for post-operative
care. The attending ophthalmologist then left town on
vacation, entrusting follow-up care to the optometrist
exclusively. Complications developed on day six that were
misdiagnosed by the optometrist. 12 hours later, the
patient went to an emergency room and was referred to an
ophthalmologist who immediately performed surgery. She has
lost her vision and may also lose her eye as a result.
(March, 1988)
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Articles on 'how to co-manage, are appearing in trade journals,
some of which encourage-same day surgery and abbreviated
post-operative oversight by the attending surgeon for the
'convenience, of the patient.

Cse: Article in February, 1988 Review of Ootometrv by an
optometrist advising, ^... see if you can schedule surgery
before the surgeon even meets the patient.... After the
patient has had surgery, you can immediately take over the
patient's care."

* Some ophthalmologists who are reluctant to give up their patients
post-operatively (for professional, monetary or malpractice
reasons), but risk losing referrals if they do not cooperative with
optometrists, are continuing to do the acute post-operative work,
but passing off the dollar value under Medicare to the optometrist.

Case: The OIG has found lower than expected cases where the
Modifier 54/55 has been used, suggesting that
ophthalmologists are continuing to provide post-operative
care and finding other ways of "appeasing, referring
optometrists.

Case: A senior official of a Medicare carrier admitted to being
told that ophthalmologists are performing all post-operative
care but passing along that portion of the Medicare
reimbursement for which optometrists are now eligible in
order to ensure continued surgical referrals.
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-ME S EY, ANNMICAN NASM, OFMY, 1988

DESCRIlCH OF SURVEY

A survey was conducted by the American Academy of
Ophthalmology to document the experiences of physicians with
potential abuses of the Medicare reinmursement for cataract surgery
by certain health care practitioners. This survey was distributed
to various state leaders (141) and other Academy marbers chosen at
random (300). Eight questions were asked about the incidence of
networking and referral arrangements and related quality of care
issues.

The limitations of the survey should be eiphasized at the
onset. They include probless of self-selection and potential bias,
especially among state leaders who are nore likely to respond to
the survey. Nevertheless, the data provide insight into the types
of referral patterns being observed.

RRESULS

* 207 responses were received, 46.9% of the total of 441.

* 11.6% of respondents personally encountered or were aware of
selective referral arrangements by optometrists that are
contingent on release of post-operative care to referring OD's.

* 3.9% of respondents personally encountered or were aware of
financial or other forms of renumeration to referring
optometrists to encourage referrals.

* 20.8% of respondents personally encountered or were aware of
marketing plans involving referral agents with no medical
expertise.

* 35.3% of respondents observed that patients were being sent
unnecessarily long distances for surgery and returned
immediately after surgery.

* 26.1% of respondents observed that in suggestive referral
arrangements, patients were diagnosed as needing cataract
surgery before medically indicated.

* 24.6% of respondents observed that patients were receiving same
day surgery with little or no pre-operative involvement by an
ophthalmologist.

* 6.3% of respondents observed increasing cases of post-operative
carplications.

* 25.6% of respondents observed ,large changes in referral
patterns during the last 9-12 months.
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STATEMENT OF GLENN POMERANCE, M.D., OOLTEWAH, TN
Dr. POMERANCE. Good morning, and thank you, Senator Heinz.

My name is Glenn N. Pomerance and I'm an ophthalmologist in
private practice in Chattanooga, Tennessee. I'm here today to
relate my experiences in an ophthalmic/optometric network.

In 1984, after 8 years of military service in which I worked close-
ly with optometrists in the non-competitive, collaborative military
healthcare environment, I was approached by a health care man-
agement firm to move my practice to Chattanooga where a group
of optometrists was interested in establishing a network which
would use a single provider of medical and surgical care.

A contract was negotiated in which I engaged the firm to
manage the business elements of my practice. As owner of the
practice all medical decisions were my responsibility and right. The
manager, as agent for me, was to provide the facilities and person-
nel for the practice. At the same time, the manager entered into a
contractural relationship with a diagnostic optometrist who was to
practice at the same location. There was approximately 80 optom-
etrists in the network.

Before I ever arrived in Tennessee, my application for a medical
license in Tennessee was challenged by a local opthalmologist who
sits on the Board of Medicine. The challenge was based on some
feared future ethical or legal impropriety. My license was withheld
until I initiated legal action.

After my arrival in Tennessee, I was denied staff privileges at
the public hospital and was rejected for membership in every medi-
cal society I sought to join. I have subsequently won membership
and privileges but only after legal challenge.

Interested optometrists formed and invested in a partnership
which lent the manager money for capital and operational expendi-
tures at 22 percent interest per annum. The manager contributed a
percentage of its earnings to optometric organizations and causes.
The leaders of the optometric referral group attempted to exercise
control of the medical practice.

I was warned on numerous occasions that it was unacceptable for
me to allow a patient sent for cataract surgery to return home
without it. I resisted this effort to make the decisionmaking process
anything but an informed one between physician and patient di-
rected at a clearly defined patient benefit.

The manager contended that the success of its venture might be
thwarted if the prescribed number of cataract surgeries was not
performed. Furthermore, I was admonished by the board not to
refer to certain physicians in the community. The manager direct-
ed me to employ a general practitioner to cover my highly special-
ized practice when I was away from my office so that the diagnos-
tic optometrist could continue to see and treat Medicare patients.

I was urged to allow the optometrist to use my medical license by
authorizing, as if I could, performance of medical and surgical
treatment, clearly outside of his license. The manager and optomet-
ric group wanted me to provide immediate, same day surgery for
all surgical candidates. They wanted me to relinquish post-opera-
tive care of surgical patients to the family optometrist on the day-
of surgery.
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They wanted me to operate at a facility which was not of my
choice. They wanted me to use medical devices which were selected
by the manager.

I did not yield to any of these demands, believing none to be in
the best interest of my patients.

When the Health Care Financing Administration implemented
its decision to split out post-operative care and to pay optometrists
for it, the manager submitted by billings to Medicare only for the
surgical services, but I performed duplicate post-operative surgical
services without reimbursement in the interest of responsible pa-
tient care. I believe many of the activities of the manager and the
network were designed to alienate me from my colleagues, and to
coerce me, by cooperation with the group.

As a result of these intractable problems, I terminated my con-
tract and moved my practice down the street. The manager cooper-
ated with the leaders of the optometric network to discredit me in
the community. The manager sought to obtain a court order to
have the medical records of my patients returned to them. The op-
tometrists were sent a letter by the manager falsely stating that I
had taken, without permission, records and equipment belonging to
the manager.

The optometrists were provided with a complete list of every pa-
tient ever referred to me along with a suggested letter to be sent to
those patients urging that they abandon my care. Finally, the man-
ager has filed a multimillion dollar lawsuit alleging breach of con-
tract and has broadcast this fact to optometrists and patients.

The manager still operates the referral network. The current
surgeon commutes by stretch limousine over 100 miles approxi-
mately 1 day a week to operate on patients who have been deter-
mined by optometrists to need surgery. He gets paid only for the
surgery, and that is all he does.

In my opinion, the patient is abandoned at a critical point in the
surgical treatment. Although many optometrists have been in-
structed in limited post-operative management, none has the medi-
cal or surgical experience of the operating surgeon.

A short course in post-operative patient care by a cooperating
surgeon is not a substitute for an experience obtained in residency.
A certificate issued by a commercial enterprise in which one has a
financial interest is suspect as an objective measure of competence.

Management of the post-operative condition, in my opinion, is in-
separable from the operative event and should therefore only be
performed by a competent medical practitioner. Yet government
policy and payment appear to support this behavior.

I sit before you an island in the medical community, still not ac-
cepted by my colleagues, shunned by the majority of optometrists
in the region, perplexed as to the progressive erosion of quality
care in my specialty, chagrined by the apparent lack of concern by
federal agencies over the importance of these changes and buoyed
only by my sense of achievement in restoring useful vision and
meaningful lives to my~aging patients.

I'll be happy to answer any questions you might have.
Senator HEINZ. Doctor Pomerance, thank you very much. I'll re-

serve all questions until we hear the testimony of everybody on the
panel, so I will now turn to Doctor Wright.
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Doctor Wright, thank you for being here. I understand you're
from Kinston, North Carolina.

STATEMENT OF CHARLES WRIGHT, M.D., KINSTON, NC
Dr. WRIGHT. Without a "G," yes, we dropped the "G" when King

George gave us trouble in the Revolutionary War.
Senator Heinz, thank you for the opportunity to speak here

today. My name is Walter Wright and I am a general ophthalmol-
ogist from Kinston, North Carolina, a small city in the eastern part
of the State.

I, like most of my colleagues, offer primary as well as secondary
care to all age groups but my own surgical practice is heavily
weighted toward the elderly, the black and often indigent Medi-
care-insured population.

Cataract surgery contributes significantly to my surgical prac-
tice, but it does not constitute the main thrust of my overall prac-
tice, nor does it occupy a large portion of the time I spend with
patients.

During my early years in practice, I was approached by optom-
etrists wanting to send cataract surgical patients to me, but only if
I agreed to allow the optometrist to diagnose the problem, schedule
the surgery from their offices, and run preliminary tests, which, of
course, generate Medicare fees, prior to the surgery.

I was specifically not to examine the patient before or after sur-
gery, but rather return them immediately to the care of the optom-
etrist. When I refused, I was assured I would never receive refer-
rals and I did not.

In my current practice situation, I have received an unsolicited
letter from a nearby optometrist who indicated that he, and any
other optometrists he could influence, has been sending referral
cataract patients out of town because the practice I joined had a
reputation for not referring their post-operative patients to optom-
etrists.

I have also had conversations with a surgeon, who is not partici-
pating in optometric referral networking, who told me that his
price for acquiring patients on referral was simply $135 per pa-
tient, $5 more than the surgeon to whom the referrals had been
previously sent. He suggested I contact local optometrists and
simply offer more money if I wanted to acquire cataract referrals.
Of course, I did not and I have not.

But the main reason I'm appearing before you today, Senator, is
to speak on behalf of the silent victims of this outright buying and
selling of patients . . . the nearly 30 million Americans over age 65
in this country.

Although people are living longer now (with 2.5 million Ameri-
can over age 85), as a result of the improved physical, financial,
and mental health situations they enjoy today, for the first time in
history they can look forward to these extra years of life as some-
thing to treasure, not something to fear.

But our senior citizens want to remain independently able to
care for themselves, which requires, among other things, adequate
eyesight. This eyesight is what allows them to drive an automobile,
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to maintain the ability to read the Bible, the newspaper, and in-
structions on medication bottles.

The prospect of losing adequate vision, and thus their independ-
ence, is one of the most potent fears expressed to me almost daily
by elderly patients, and it creates tremendous vulnerability and
willingness on their part to do virtually anything to avoid losing
their sight.

I present to you now, Senator, a casebook prepared by myself
and my colleagues that, with your permission, I would like to have
included in the record.'

Senator HEINZ. This--
Dr. WRIGHT. You have three copies of it.
Senator HEINZ. Very well, without objection the entire case will

be part of the record, Doctor Wright.
Dr. WRIGHT. Thank you.
I feel certain it will demonstrate the varied, and sometimes quite

imaginative, methods used by optometry/ophthalmology referral
networks to exploit the vulnerability of our elderly citizens. And it
will show how the Medicare payment system can induce the same
senior citizens to unwittingly be subjected to surgery that is very
often inappropriate or totally unnecessary.

We can show actual cases in which elderly patients with docu-
mented 20/20 vision and no visual complaints have been told by
the optometrists that they have cataracts which must be surgically
removed immediately to prevent them from losing their driver's li-
cense or becoming blinded. The sense of urgency implied in these
statements is totally inappropriate for cataract development.

Eye surgeons participating in these referral networks have put
television and VCR machines, complete with tapes made by the
surgeon, in the offices of optometrists who meet certain referral
criteria. Outright offers of monetary fees have been made on a per
capita basis to cover the costs said to be usually charged for post-
operative care.

We can also show cases, Senator, where optometrists call surgical
centers and actually schedule the patients for cataract surgery;
have vans, supplied by the surgeons, pick up and transport the pa-
tients at no charge; provide free overnight accommodations for the
night following surgery; assure the patients that no attempt will be
made to collect their portion of the Medicare deductible for other
charges, thus assuring them of absolutely free surgery; and then
return them to the care of the referring optometrists pursuant to
an arrangement that will guarantee the optometrists a fee-generat-
ing opportunity under current Medicare law.

Recently, more innovative arrangements have been made in
which optometrists within a community already served by well es-
tablished eye surgeons have scheduled patients for surgery to be
performed by itinerant surgeons.

These surgeons often fly into such communities and perform var-
ious surgical procedures on patients they have not examined prior
to the scheduling of the surgery. The post-operative care of these
patients is then relegated to the referring optometrists, the sur-

' See appendix 4, p. 133.
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geons fly home, and again a guaranteed fee-generating opportunity
has been provided to the optometrists.

In summary, Senator, one of our greatest natural resources,
senior citizens, your parents and mine, are being reduced to a com-
modity that is bought and sold. They have become the silent vic-
tims of referral networks that take advantage of their extreme vul-
nerability and coerce them into what is many times unnecessary
surgery.

The really tragic feature of this is that Medicare, through its
payment policy, is a willing participant and I think this simply has
to stop.

Thank you, Senator.
Senator HEINZ. Doctor, I thank you very much for some very elo-

quent testimony and we will examine your casebook extremely
carefully. I understand it goes well beyond the subject of cataract
surgery per se and into other issues. Is that not correct?

Dr. WRIGHT. That is absolutely correct.
Senator HEINZ. I'd like to welcome Mrs. Isabella McGee who has

come all the way from Salt Lake City, Utah, to be with us.
Mrs. McGee, I understand that because of your vision situation

you're going to ask your niece, I believe her name is Mrs.
DeYoung.

Mrs. DEYOUNG. That's correct.
Senator HEINZ. To read your testimony I understand that you

would be pleased and able to answer any questions; is that right,
Mrs. McGee?

Mrs. McGEE. Yes.
Senator HEINZ. We welcome you, Mrs. McGee or Mrs. DeYoung,

please proceed.
Mrs. DEYOUNG. Good morning, Senator. In this statement when I

refer to "I", it is Mrs. McGee.
Senator HEINZ. I understand.

STATEMENT OF ISABELLA McGEE, SALT LAKE CITY, UTAH,
ACCOMPANIED BY LIL DeYOUNG

Mrs. DEYOUNG. My name is Isabella McGee. I am 70 years old
and I do receive Medicare benefits.

I do not have a right eye anymore. I lost my eye because of an
infection after outpatient surgery. It was a kind of infection that
has to be treated right away.

When I went back to the clinic for follow-ups they didn't have
the same person look at me each time. When I went back with pain
because of the infection, I had an optometrist look at my eye. He
didn't think I had an infection. He thought I had something else.
Because of an untreated infection, they had to take my eyeball out.

With the Senator's permission, I don't want to mention any
names here today. I just want to tell you, as best I can, what hap-
pened to me.

My family doctor knew I had cataracts. I also had some kind of
drainage problem in both eyes. He referred me to a particular eye
surgeon. I wanted to make sure he was a good surgeon, so I called
our Department of Business Regulations. They told me he was a
very good eye surgeon.
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I met the surgeon when he examined my eyes at his clinic. He
said I'd have very good vision in my right eye if I did a certain
kind of procedure.

Eleven days later he did the operation. It lasted about a half
hour, from 11 to 11:30 in the morning. I was home by noon. I never
saw my surgeon again until I was in the hospital because of compli-
cations. That was nine visits to the clinic over a 2-month period
without seeing my surgeon.

Every time I went to the clinic for follow-up appointments, I saw
whatever doctor they gave to me. I never knew that some of these
doctors were ophthalmologists or some were optometrists. Even if
they told me, I wouldn't have known the difference.

I had to go back to the clinic more often because problems were
developing. My weight dropped from 105 pounds to 90 pounds. One
night I just paced the floor because my right eye was hot and burn-
ing.

I went into the clinic the next day. The doctor who saw me was
an optometrist I learned later. He told me to use more steroid
drops and come back in 4 days. I learned later that this medication
should not have been prescribed for my infection.

I called their answering service very early the next morning-on
a Saturday-because my eye still hurt. They told me to come in
and a doctor would see me. This time it was an ophthalmologist,
but not my surgeon. He took one look at my eye and sent me to the
hospital straight away.

I stayed in the hospital for a week over Christmas. My surgeon
came in to visit me and brought me flowers. That was nice but his
money couldn't fix what was wrong with me.

It was a real hard stay in the hospital. They had to put a needle
right in my eye and I could feel every bit of it. It was Christmas
and my family waited until after the holiday to celebrate Christ-
mas with me.

When I got home from the hospital, I went back to the same
clinic three more times. On the third time they told me I might
lose my right eye. That was because of the infection.

Nobody will ever know how hard that was. I might have given
up right there if it wasn't for my family. When they told me I
might lose my eye, I lost my trust in those doctors.

I went back to my family doctor and he sent me to another eye
doctor for a second opinion. This new doctor told me I had a blind
and painful right eye and there was nothing that could be done to
save it. He sent 'me for a third opinion and when they agreed, the
eye was taken out.

Since then, I have had cataract surgery on my left eye. It's
harder to have the surgery when you just have one eye. This time I
went to a woman surgeon. She promised me she would do all the
follow-up exams herself, and she did too. She did a good job.

My right eye is still having problems. The new eye irritates the
socket and I'm taking medication for that.

This has been an ordeal for me and I'm really grateful for my
family. I live at home with my husband of 53 years. He had a
stroke so I have to do eveyhing for him-cooking, bathing, every-
thing. Also my niece works and I take care of her little boy. I
really need one good eye to take care of everybody.
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I hope you do something so this kind of thing doesn't happen to
someone else. I think optometrists are good for certain things. But
when I had my infection, I think I should have been examined by a
different kind of eye doctor. I hope you change this so someone else
does not have to go through what happened to me.

Thank you, Senator.
Senator HEINZ. Mrs. McGee, thank you for some very difficult,

but nonetheless very valuable testimony for our committee and for
our hearing record. I know it has not been easy for you to think
about what you've been through and to relive it a second time as I
know you have during these last few moments and we really are
extremely grateful to you for going through all of that hardship
and heartache all over again.

I think your trip is well worth it, and the pain that you have
shared with us will make a lasting impression on my colleagues as
well as myself. I really do thank you.

Mrs. Sugarmann. Mary Sugarmann, you have come from Pitts-
burgh, Pennsylvania, my hometown. We welcome you and I thank
you for being here. Would you please proceed with your testimony.

STATEMENT OF MARY SUGARMANN, PITTSBURGH, PA
Mrs. SUGARMANN. Good morning, Senator.
My name is Mary Sugarmann and I am from Pennsylvania. I'm

here today to talk about my cataract surgery which took place on
February 17, 1988.

My surgeon came to see me immediately after the surgery to say
everything went well and to tell me to report to his office the fol-
lowing day where I would see this associate as he himself would
not be in but wanted me to come in on Friday, the 19th, when he
would look at my eye.

My daughter took me to the doctor's office on the 18th to have
the patch removed from my eye where I was seen by my doctor's
associate. At that time I had no idea that he was not a surgeon but
was, in fact, an optometrist.

At this time, he told me that my eye looked fine and he did not
believe that it would be necessary for me to come in the next day
but to call that morning and he would let me know. This I did, and
was told that it was not necessary to come in to the office.

My eye felt fine, so on Monday, the 22nd, I returned to work and
had no problems. The following day, the 23rd, the morning went
fine. About 11:30 my eye began to water and pai'n so I called the
doctor's office and was told to come in, which I did right away.

Again my doctor was not there and I was seen by the optometrist
who, after examining my eye and putting in some eye drops, told
me to go home, take a couple Tylenol, and take a nap. Because of
the pain I was not able to rest and as the day went on, the pain got
worse.

My daughter called me about 8 p.m. and when she realized how
much pain I was in, left work to come and take me to the emergen-
cy room at the hospital where I had the eye surgery. There I was
seen by an eye surgical resident who, after examining my eye, had
my daughter and me follow him to another hospital where I was
seen by a surgeon.
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At about midnight that night I was taken to the operating room
for surgery because my eye was greatly infected. Again on Thurs-
day, the 25th, about 5 p.m., I was taken to surgery. On recovery
from that surgery I was told that I would not regain the sight of
my eye.

On Saturday and Sunday the surgeon who did the cataract sur-
gery came to visit me in the hospital and both times told me this
should never have happend and probably occurred in the operating
room.

Looking back on the events that happened, I wonder, if the op-
tometrist had sent me back to the hospital on the 23rd to see a sur-
geon instead or sending me home, that things might not have
turned out differently.

Senator HEINZ. Mrs. Sugarmann, thank you very much.
Let me start with you. Did your surgeon tell you before surgery

that you would not be seen by him but by an optometrist the next
day?

Mrs. SUGARMANN. Not before surgery, no.
Senator HEINZ. Would it have made a difference to you if you had

known?
Mrs. SUGARMANN. No, I probably wouldn't have thought any-

thing of it.
Senator HEINZ. You assumed he would have been another sur-

geon?
Mrs. SUGARMANN. Right.
Senator HEINZ. And now that you've been through this, would it

make a difference?
Mrs. SUGARMANN. Oh, yes, now it would make a difference. I

would make sure I was seen by a surgeon.
Senator HEINZ. By an ophthalmologist?
Mrs. SUGARMANN. Yes.
Senator HEINZ. Who was a trained M.D.?
Mrs. SUGARMANN. Right.
Senator HEINZ. I must say I think there are a lot of people who

are confused by the difference between an optometrist and an oph-
thalmologist. You discovered that where there are complications
after surgery, there is a very critical difference, one that made a
difference to you more than likely in the loss of an eye.

Mrs. SUGARMANN. Yes, because there was about 10 hours differ-
ence that might have been different.

Senator HEINZ. Now, did the optometrist that followed you after
your surgery tell you he was an optometrist?

Mrs. SUGARMANN. No.
Senator HEINZ. And you would not have known the difference if

he had; is that right?
Mrs. McGEE. That's right.
Senator HEINZ. Did that seem at all strange to you at the time?
Mrs. SUGARMANN. Probably not.
Senator HEINZ. What advice would you give to other people who

are thinking of having cataract surgery today?
Mrs. SUGARMANN. First of all that they go to a qualified ophthal-

mologist and that also, especially afterward, be seen by him.
Senator HEINZ. So you would insist that they be seen by the sur-

geon after the operation?
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Mrs. SUGARMANN. Yes.
Senator HEINZ. I think you've illustrated that point the very

hardest possible way by living through the consequences of not
being able to do now what you would recommend to everybody. I
thank you for your testimony.

Let me ask Mrs. McGee. Mrs. McGee, you said that you never
saw the surgeon who operated on your eye until after you were
rushed to the hospital for emergency surgery; is that right?

Mrs. McGEE. That's right.
Senator HEINZ. Did that seem at all strange to you at the time?
Mrs. McGEE. Yes.
Senator HEINZ. Now, how do you feel about that situation-that

you did not see a doctor well in advance or sufficiently in advance
of the surgery?

Mrs. McGEE. Well, I don't think it's right for us to go see our
doctor and then we can't see him, we have to see. other doctors and
I think that surgeon that done it, the surgeon should be the man to
see you. I don't think we ought to be tossed from one to another.

Senator HEINZ. Now, how is it that you actually got to see a sur-
geon on the day of your emergency surgery? Did you call someone?
How did that come about?

This is when you had to have your emergency surgery subse-
quent to your cataract operation.

Mrs. McGEE. I got up at 4 in the morning and I was so miserable,
I was so sick. I only weighed 90 pounds and I just couldn't go on so
I got up and called the doctor's number and I got a nurse and she
told me that there was no doctor on hand right at that minute but
she would get ahold of the doctor and she'd have him call me right
back.

So I waited and finally she called me back and she said for me to
increase my medicine 1 drop every hour and she would try to get
in touch with the doctor and have him call me and talk to me.

So awhile later that doctor, she couldn't get ahold of him, she got
ahold of another doctor, and he told me to keep on with the medi-
cine, to put hot packs on my face and as soon as they could get
ahold of the surgeon that was in charge at that time, he would call
me. Well, he never did call me.

So finally my sister came and she just took one look at me and
she called the answering service back and she told them, "We've
got to have help." She says, "My sister is real ill," and she says,
"We've got to get ahold of some doctor."

So she finally connected us to this head surgeon and he told us to
be at his office at 9 in the morning.

So my sister got me up and got me dressed and took me down to
the clinic and he wasn't there at that time. We had to wait about
15 minutes for him to get there. And when he came, he took us up
to his office and he just took one look at me and he said to my
sister, he says, "She has got to go to the hospital, she has an infec-
tion. And we must get her over to the hospital as fast as we can."

So I went over to the hospital and checked in and first thing they
did was put the IV in my arm and then this surgeon, not the sur-
geon that did the operating, his assistant, came in and told me that
they'd do everything they could to help me.
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Senator HEINZ. Is that when they said that you were probably
going to lose your eye?

Mrs. McGEE. No, they didn't tell me in the hospital I was going
to lose my eye. I had left the hospital and gone back to the clinic.
After I got out of the hospital I had to go back to the clinic. I think
it was the next day or the following day.

And he told me then that the possibility was that I'd have to lose
my eye and he would let me know definitely. So a couple of days
later he called me back and told me that the eye had to be re-
moved on account of my health. My health was down.

Senator HEINZ. Now, you described a situation where you awoke
very early in the morning, you tried to reach your doctor through
the answering service or through the nurse and a doctor, or some-
one you thought was a doctor, called you back.

I understand, correct me if I'm wrong, that the person who called
you back was not a surgeon or ophthalmologist but, in fact, was an
O.D., a doctor of optometry; is that right?

Mrs. McGEE. I think the first doctor that came to me in the hos-
pital was an ophthalmologist.

Senator HEINZ. No, I meant on the phone.
Mrs. McGEE. The one on the phone, I couldn't tell you what he

was. I don't know.
Senator HEINZ. I understand that the one who called you back

and said to you to put more drops in your eye was in all likelihood,
an O.D., a doctor of optometry.

Mrs. McGEE. I don t know who that surgeon was at all that gave
me those instructions, gave the nurse instructions.

Senator HEINZ. Mrs. McGee, I think you've illustrated extremely
well and with a great personal tragedy to yourself what happens
when there is not appropriate and necessary post-operative care
provided by somebody who is fully trained to diagnose and properly
treat the kinds of symptoms that were so apparent to the physi-
cian, the ophthalmologist, when he finally saw you. a

The physician who you saw when you went to the hospital at 9
or 9:30 that morning clearly, as you've testifed to, took one look at
you and realized you had a serious problem, an infection.

I think that between you and Mrs. Sugarmann you have illus-
trated very clearly and very tragically and sadly what can happen
in those instances when complications arise and when properly
trained people are not involved in promptly seeing, diagnosing, and
treating those problems.

On behalf of my colleagues on the committee, we very much
share your concern and frustration and above all, thank you both
for being willing to tell your story here at this hearing.

Let me at this point turn to Doctor Pomerance and Doctor
Wright.

Doctor Pomerance, in your testimony, you've described yourself
as an island in the medical community. Are you an isolated case or
are there others who are caught like you between these financial
inducements of optometrists and the professional pressures of oph-
thalmologists?

Dr. POMERANCE. I think there are others who are involved in
this. Many of them are willing participants because of the lucrative
nature of their practices.

88-297 0 - 89 - 2
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Many of them don't realize what they're getting into until
they're there and then because of the isolation from the medical
community and the coercion by the optometric system of referrals,
find that they can't back out of it. Many of them are unwilling par-
ticipants.

Senator HEINZ. Now, you worked at a center which was part of a
chain of centers, as I understand it. These are not uncommon.

To your knowledge, do these kinds of centers rely on optom-
etrists to make the decision to go with surgery and take over pa-
tient care the day after surgery?

Dr. POMERANCE. I can't speak to all of the systems obviously
since I was only a participant in one, but in this particular one the
decisionmaking process was to be theirs entirely, that the patient
needed surgery, when the patient was to be released back to the
optometrist and in conjunction with the manager of the practice,
which obviously had a financial arrangement with the optometrists
who were practicing privately, the decisionmaking process for such
things as intraocular lenses, location of surgery, whether it be an
ambulatory surgery, or a hospital-based one, they attempted to
make. I tried to detach myself from their decisionmaking process
in an attempt to remain objective and do what was in the best in-
terest of my patient.

Senator HEINZ. Now, you testified that you left so as to provide
what you thought was appropriate medical care to the patients
that you had been seeing.

If you had agreed to, so to speak, play ball, how do you believe
that would have affected the quality of care of the patients that
were your responsibility at the center?

Dr. POMERANCE. Primarily it interfered-it would have inter-
fered with an objective decisionmaking process between doctor and
patient. That has been a tried and true long-term benefit to patient
to be able to deal with the physician one-on-one and there is no
place for anybody else to interfere with the decisionmaking.

Sefnator HEINZ. You mentioned decisionmaking. Can you be con-
crete about that? Does that mean you would have been pressured
to perform, if you had agreed to play ball, surgery that might have
been more conservatively managed?

Dr. POMERANCE. Yes, I think there were many instances of pa-
tients who did not get cataract surger at my practice because
their particular vision problem: No. 1, didn't present the problem
to them and No 2. could be more conservatively managed with
spectacles or other techniques.

Senator HEINZ. So there can be a wrong presumption fed by the
reimbursement for cataract surgery, that surgery should be per-
formed even when it's not necessary, when it's not the best course
for the patient. Is that what we're saying?

Dr. POMERANCE. I think the financial inducements tend to taint
and release it from its normally objective standpoint.

Senator HEINZ. What would you recommend be done at the State
and/or Federal level to address this problem?

Dr. POMERANCE. That is a complicated problem and it doesn't
lend itself neatly to a simple answer. I think starting on the State
level--

Senator HEINZ. Let me ask a fundamental question.
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Are you saying that there should be no role for O.D.'s or optom-
etrists in cataract surgery?

Dr. POMERANCE. I'm not saying that at all. As a matter of fact,
my participation in the military health care delivery system gave
me a great respect for what optometrists do and what they're able
to do and as long as they are properly credentialed and trained to
perform and the surgeon is comfortable with their performance, I
feel there can be a role for them.

However, I do not feel that the decisionmaking process between
the patient and the doctor needs to be forced or coerced in any
way. I feel that the current referral arrangements which exist and
the current payment options which exist through Medicare defi-
nitely are pushing both parties into making decisions that are not
necessarily in the best interest of the patient.

Responding to your original question about what can be done, I
think it needs to start at the State level where regulatory boards
need to readdress the definition of the roles of each of these profes-
sional groups.

They need to further define what is the operative period and
what is not and also they need to assure the public that proper cre-
dentialing and experience is obtained so that co-management of
post-operative patients is safe and in the best interest of the pa-
tient.

The second thing that can be done is disengaging the medical de-
cision-making from financial incentives. I think the unbundling of
the surgical and post-operative fees was a mistake and gave the
wrong message to both professions, that it was an acceptable prac-
tice, when indeed it might not be.

I think peer review standards need to be elucidated which would
hold the M.D. accountable for whatever decision was made on
behalf of the patient and that would certainly, I think, alleviate
many decisions that are made because of the fear of adverse peer
review.

And most important, I think as has been graphically demonstrat-
ed by the testimony of Mrs. Sugarmann, and even more so by Mrs.
McGee, that the patient must be fully informed and must render
informed consent. They must know who the players are.

All doctors wearing white coats are not the same and I think
they need to be absolutely told, before the surgery, where they're
going, what the ground rules are and let the patient decide wheth-
er this is what they want.

I think they also need to be informed of the fiduciary relation-
ships existing between an optometrist or an optometric group and
the referred-to ophthalmologist.

Senator HEINZ. Let me ask you concerning your reference to the
mistake that Congress made in unbundling payments.

Now, prior to 1980 and 1986, the law was that here was a global
fee, but it only went to ophthalmologists, to doctors. In 1980 we
permitted a modifier to be used for payments for aphakia, if I pro-
nounced that correctly?

Dr. POMERANCE. You did.
Senator HEINZ. And in 1986 we permitted, for all types of cata-

ract surgery, for optometrists to be reimbursed, and that such re-
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imbursement goes up to 20 or so percent of the cost df the proce-
dure billed to Medicare by the ophthalmologist.

Now, what would you propose as an alternative to that? You're
saying we made a mistake, as I understand what you said, in let-
ting optometrists participate in that way.

What should we do instead? And I ask that because the reason
that the Congress did what it did was to avoid the possibility of
double billing. The idea of having an optometrist paid out of the
global fee was to prevent a second billing by an optometrist for
services that the ophthalmologist might well have rendered. There-
fore both double billing and possibly double services, which is in
nobody's interest, especially not the taxpayers' interest, can be pre-
vented.

How do we solve the problem without creating the other one that
drove Congress to do what it did?

Dr. POMERANCE. I can understand the problem. This is an expen-
sive procedure for the Government performed on many millions of
people in the course of several years. I think if you define-if the-
States are able to define what is the operation and the post-opera-
tive period and make that the responsibility of the ophthalmologist
and allow him to bill Medicare and get a fee as had previously ex-
isted with the global fee and then define an arbitrary point in time
which is by mutual agreement and with expert advice that patient
might be released from the M.D.'s care to go back and be cared for
by the optometrist and get services from the optometrist, I feel that
,might be reimbursable, I believe, in and of itself.

Again it's not an easy problem and one of the reasons I think
that went into the decisionmaking process to unbundle was to solve
the problem of under-the-table payments for the post-operative
management by a physician to optometrists which is well known-
which is well known to have occurred.

Senator HEINZ. That's before, in a sense, it was legalized?
Dr. POMERANCE. In a sense that's exactly my point, in that it was

legalized and that again is a wrong message. The message is that
it's acceptable behavior to relinquish the patient immediately after
surgery to go back to the optometrist who may or may not be com-
petent to take care of him.

The problem here, I think, is the role of the States in defining
what is satisfactory care and I think professional review organiza-
tions, which exist now to monitor many medical services, can be
used to help in this regard as well.

Senator HEINZ. Let me ask Dr. Wright.
Dr. Wright, you painted a very bleak picture of how patients are

being deceived into surgery and you described, in part, some of the
tactics used to do that.

What are some of the common myths and arguments used to ma-
nipulate people and how can we better educate and protect con-
sumers against that?

Dr. WRIGHT. I think the main point that needs to be stressed,
Senator Heinz, is that cataracts do not occur or worsen overnight.
The very idea that someone would think that anybody over 65
doesn't have early cataract changes is a bit silly; almost 100 per-
cent of human beings that have been on Earth 65 years have cata-
racts. So making the diagnosis of early cataract changes should be
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segregated in the public's mind from having a cataract that is
somehow functionally significant.

Second, cataracts don't blind you in the sense of the usual use of
that word. I have never heard an ophthalmologist use the term
"blind" except in the instance in which there is virtually no light
perception in the eye and that is an irreversible circumstance.

I think that cataracts can blind you over a long period of time
but it is a different type of blindness and presumably it's reversi-
ble. It's reversible if you had the surgery yesterday; it's reversible
if we do it tomorrow, or a week from tomorrow, or next year; and
the patient, in terms of education along these lines, needs to under-
stand that the myth of going blind rapidly or needing emergency
cataract surgery is just that, it's a myth. There's plenty of time to
seek a second opinion; there's plenty of time to talk to your family
physician about your other problems and get his or her advice;
there's plenty of time to consult your family and make a lot of de-
cisions before you (no pun intended), just blindly follow some refer-
ral path.

Senator HEINZ. I'm not going to have time this morning to go
into the details of your casebook, but I understand that there are
some 50 cases in your book that cover instances of ophthalmic-only
induced necessary surgeries and question management of eye dis-
eases that are not related to cataracts by optometrists but illus-
trate the kickbacks or induced referrals that are only part of the
story.

Am I correct?
Dr. WRIGHT. That is correct.
Senator HEINZ. Let me get to the real heart of the issue. As I

asked Doctor Pomerance, what in your view needs to be done to
prevent the kinds of practices that have been described today?

Dr. WRIGHT. I think in the interest of time I would simply say
that I certainly agree with Doctor Pomerance, that unbundling of
fees must be stopped. The way that it is being done right now can
be spread through other areas of medicine, and I think we're al-
ready seeing how it is not the answer to the problem.

Most States can establish for themselves a standard of care and
they don't do it by sitting down and deciding what one will be. It
can be done and it has been done in North Carolina by polling
every single surgeon qualified to perform this surgery. What you
find when you do that is virtually 98 percent, at least in our State,
are convinced that several post-operative visits up to 5 to 7 weeks
after the surgery are necessary and a part of the services that they
render to their patients.

Senator HEINZ. So you're saying that there is a substantial con-
sensus in the medical community as to what appropriate standards
of quality care are?

Dr. WRIGHT. I disagree that it's difficult to set a standard. I very
much agree that a standard is there by the very nature that this
operation has been going on for years and even the most up-dated
techniques have been performed on millions of Americans and I
think the standards that the vast majority of ophthalmologists
agree on-that you couldn't get 98 percent of them to agree the
sun was shining-but they do agree on what post-operative care is
necessary.
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Senator HEINZ. Is there any other medical procedure that is per-
formed as frequently on senior citizens as cataract surgery?

Dr. WRIGHT. I'm sorry, I would have no way of answering that.
There certainly is no elective surgical procedure, to my knowl-

edge, on that age group that has been posted as often in hospitals
where I've worked. So in my own experience the answer is that cat-
aract surgery is by far the most frequently performed elective sur-
gery on the over 65 population.

Senator HEINZ. One final point of clarification. You're not saying
that optometrists, O.D.'s shouldn't have some role in post-operative
care.

If I understand what you're saying, the boundary of where the
ophthalmologist or surgeon leaves off and the optometrist's role
begins needs to be carefully defined and it can be defined by
common standard medical practice?

Dr. WRIGHT. I think so, but it does require that the Health Care
Financing Administration (and that the Congress in directing
them) understand that quality of control-quality control of cata-
ract surgery can be and should encompass considerations for pre-
and post-operative standards of care.

These standards are very well-defined and I do not find the ambi-
guity that others have talked about.

Senator HEINZ. Doctor Wright, thank you very much, Doctor Po-
merance, Mrs. McGee, Ms. Sugarmann. We thank you all very
much for being a part of our hearing.

We have one other panel of providers and the Government that
we want to hear from and I thank you all and appreciate very
much your participation here today. Thank you.

Our next panel consists of the Deputy Inspector General, Mr.
Bryan Mitchell; Doctor Hunter Stokes who is the Secretary for
Government Relations at the American Academy of Ophthamology;
Mr. Harvey Hanlen, O.D., Chairman of the Federal Relations Com-
mittee of the American Optometric Association; Charles Booth, the
Director of Office Reimbursement Policy, Health Care Financing
Administration, and Mr. Eric Kriss, the President and Chairman of
Medivision, Inc.

Thank you very much for being here.
I'd like to start with Mr. Mitchell.

STATEMENT OF BRYAN MITCHELL, DEPUTY INSPECTOR GENER-
AL, U.S. OFFICE OF INSPECTOR GENERAL, WASHINGTON, DC
Mr. MITCHELL. Good morning, Mr. Chairman.
I am Bryan Mitchell, Acting Deputy Inspector General of the De-

partment of Health and Human Services.
In 1985 we testified before the House Select Committee on Aging

on fraud, waste, and abuse in the field of cataract surgery. We pre-
sented our report on Medicare cataract implant surgery, including
details on the kickback arrangements for eye care as well. That
study was on eye care issues.

Overall, 112 investigations related to eye care have led to 17
criminal convictions, the exclusion of 50 eye care professionals for
Medicare program participation and the imposition of $1.8 million
in civil monetary penalties.
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The cataract surgery industry is already a multibillion dollar in-
dustry. According to billing data maintained by the Health Care
Financing Administration, in 1985 surgeons billed $1.2 billion of
which Medicare allowed $907 million.

In 1986, Medicare allowed amounts for surgeons increased to $1.4
billion. The average surgeon in our sample of the case that I will
talk about later who performed his own follow-up care annually,
received $930,000 Medicare payments; but surgeons in our sample
who refer patients back to optometrists, receive, on the average,
$1.9 million annually from Medicare, because of their higher
volume.

These figures, of course, may not be representative of all oph-
thalmologists but they do indicate that cataract surgery is a lucra-
tive practice.

Senator HEINZ. Just to be clear on that, because those are stun-
ning numbers, you're saying that the ophthalmologists that use an
O.D. to deliver some care on average receives more than twice as
much money from Medicare to the tune of $1.9 million per year
from cataract surgery alone than the physician who does all the
work his or herself?

Mr. MITCHELL. That's correct.
Senator HEINZ. Please continue.
Mr. MITCHELL. We were very pleased that Congress took strong

action in OBRA 1985 and OBRA 1986 and 1987 to reduce cataract
surgery fees, limit the markup on IOL and insure equality in pay-
ment for fees paid to ambulatory surgical centers and hospitals.

The coverage of services provided by optometrists was further ex-
panded by OBRA 1986 which authorized Medicare to pay optom-
etrists directly for any service that they are authorized to perform
under their respective State laws.

The Medicare Program generally pays a global fee for cataract
surgery. That global fee covers the pre-surgical evaluation of the
patient, the surgery itself, and the post-cataract surgery follow-up
visits.

HCFA established a billing procedure which allows for the.split-
ting of the global fee between the ophthalmologist and the optom-
etrists, by requiring the ophthalmologist to place a number "54" at
the end of the surgical procedure code.

This modifier "54" identifies for the Medicare carrier that the
ophthalmologist is not going to perform post-cataract surgery
follow-up visits. The Medicare carrier reduces the Medicare pay-
ment by an established percentage. These range from 5 percent to
30 percent. The difference going to the optometrist who does per-
form the follow-up visits and who notifies the carrier of a request
for payment by using the related modifier "55."

In our current study it was designed to examine the referral ar-
rangements that were allowed for by that change. We focused on
the frequency of such arrangements, potential impact of this prac-
tice on the patient and the Medicare program, the reimbursement
implications and the potential for fraud and abuse.

We randomly selected and examined the payments made on
behalf of 1,000 Medicare beneficaries in eight different locations.
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Our report has not been completed; however, based on analysis
to date, we have some preliminary findings, and we will be happy,
Senator, to submit for the record a copy of that report.'

Senator HEINZ. We thank you.
Without objection your entire report will be part of our entire

hearing record.
Mr. MITCHELL. Based on the data and our analysis to date we

have found that in 97 percent of the cases we reviewed the ophthal-
mologists billed Medicare a global fee for cataract surgery. The
modifier, the split billing, was used in only 3 percent of the cases.

However, 28 percent of the ophthalmologists we interviewed
permit split billings. These ophthalmologists receive about a third
of their cataract surgery patients as referrals from optometrists.

The ophthalmologists in our sample who used optometrists for
follow-up care compared to those who perform their own post-surgi-
gal care generally have fewer years in practice; perform a much
higher percentage of their surgeries in ASC's; having a much
higher percentage of their patients referred to them from an op-
tometrist, 33 percent as compared to 7 percent; tend to follow their
patients for a shorter time after surgery; perform a significantly
greater number of cataract surgeries, resulting in a much higher
annual payment from Medicare, that is, $1.9 million for those who
allow optometrists to run the follow-up care versus $930 for those
who don't.

We also sought to determine the extent of services performed by
ophthalmologists when optometrists billed for follow-up surgical
care. We found that 88 percent of the ophthalmologists personally
examined all their patients prior to and the day following surgery
to identify potential surgical complications. This even though they
are on a split billing rate.

As I have previously stated, we found that in 97 percent of the
cases the ophthalmologists in our sample billed and received the
global fee payment. In only 3 percent of cases did the surgeon use
the modifier indicating that the post-surgical follow-up care would
be provided by another professional.

We'discovered that a small percentage of optometrists also bill
Medicare for payments even though the ophthalmologists had
billed for and received the global fee. We believe that HCFA will
resolve this problem administratively with the carriers.

In conclusion, Mr. Chairman, we anticipate that the rapid,
almost explosive growth of these arrangements and the fact that
we still have under review 60 eye care cases may represent a need
for further legislation.

As you know, we have previously recommended requiring a man-
datory second surgical opinion program for elective surgeries. We
continue to believe that a second surgical opinion program is the
best way to make beneficiaries more informed consumers of health
care services.

We also strongly support the recent decision by HCFA to require
the PRO's to certify the need for all cataract surgeries prior to sur-

' See appendix 6, p. 279.
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gery, although such certification lacks consumer educ tion benefits
of second surgical opinions.

The Office of the Inspector General is concerned t at Medicare is
indeed vulnerable to abusive referral arrangements. The recent
identification of local physicians who have received kickbacks from
laboratories clearly illustrates how vast these referral networks
can be, and how easily abused.

Finally, I would like to emphasize that although we believe that
overpayments identified in our study should be recovered through
administrative actions, we would view a pattern of such behavior
as a submission of false claims, subject to prosecution.

The Medicare and Medicaid Patient and Program Protection Act
of 1987 to which we're indebted to your leadership, Mr. Chairman,
gives us expanded authorities to deal with cases such as these. We
will continue our efforts to prosecute, exclude and sanction health
care professionals who attempt to defraud the Medicare and Medic-
aid programs.

Thank you.
[The prepared statement of Mr. Mitchell follows:]
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TESTIMONY

OF

BRYAN MITCHELL

DEPUTY INSPECTOR GENERAL

DEPARTMENT OF HEALTH AND HUMAN SERVICES

BEFORE THE

SPECIAL COMMITTEE ON AGING

ON

OPTOMETRY - OPHTHALMOLOGY REFERRAL ARRANGEMENTS

MAY 23, 1988

GOOD MORNING, MR. CHAIRMAN AND MEMBERS OF THE SPECIAL

COMMITTEE ON AGING. I AM BRYAN MITCHELL, ACTING DEPUTY

INSPECTOR GENERAL OF THE DEPARTMENT OF HEALTH AND HUMAN

SERVICES. I AM HERE THIS MORNING AT YOUR REQUEST TO SHARE

THE PRELIMINARY RESULTS OF OUR CURRENT STUDY ON CATARACT

SURGERY. HOWEVER, BEFORE ELABORATING ON THE FINDINGS OF THAT

STUDY, I WOULD LIKE TO PROVIDE THE COMMITTEE WITH SOME

BACKGROUND ON THIS ISSUE AND THE EXTENT OF OUR INVOLVEMENT IN

THIS AREA.

BACKGROUND

CATARACT SURGERY IS THE PROCEDURE MOST FREQUENTLY PERFORMED

ON THE MEDICARE POPULATION IN THE UNITED STATES TODAY. ABOUT

1.3 MILLION AMERICANS WILL HAVE A CATARACT REMOVED THIS YEAR..

HISTORICALLY, CATARACT SURGERY WAS PERFORMED IN AN INPATIENT

HOSPITAL SETTING. SURGERY TOOK AS LONG AS 2 HOURS AND

USUALLY WAS PERFORMED UNDER GENERAL ANESTRESIA. HOSPITAL.

STAYS OF UP TO 7 DAYS WERE USUALLY THE RULE, BUT THAT LENGTH
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OF STAY HAS BEEN GREATLY REDUCED, AND TODAY MOST CATARACT

SURGERIES ARE PERFORMED IN AN AMBULATORY SETTING.

IN 1985, THE OFFICE OF INSPECTOR GENERAL TESTIFIED BEFORE THE

HOUSE SELECT COMMITTEE ON AGING ON FRAUD, WASTE AND ABUSE IN

THE FIELD OF CATARACT SURGERY. AT THAT HEARING, WE PRESENTED

OUR REPORT ON MEDICARE CATARACT IMPLANT SURGERY.

THE STUDY PRESENTED AT THAT HEARING WAS PART OF OUR

INCREASING INVOLVEMENT IN EYE CARE ISSUES. IN ADDITION TO

INSPECTIONS OF POLICY ISSUES, WE HAVE INVESTIGATED CASES

WHERE MEDICARE WAS BILLED FOR SERVICES NOT RENDERED; OR

BILLED FOR SERVICES AFTER THE SURGEON HAD BEEN EXCLUDED FROM

THE MEDICARE AND MEDICAID PROGRAM; OR IN CASES WHERE THE

SURGEON BILLED MEDICARE FOR MORE EXPENSIVE SERVICES THAN

PROVIDED.

LET ME HIGHLIGHT FOR YOU SOME OF OUR CASES.

AN OPHTHALMOLOGIST BILLED THE MEDICARE PROGRAM FOR A SURGICAL

LASER PROCEDURE CALLED ARGON LASER TRABECULOPLASTY (ALT),

WHICH HE DID NOT PERFORM, OR DID NOT PERFORM IN ACCORDANCE

WITH ACCEPTABLE MEDICAL PRACTICE. THE ALT PROCEDURE IS USED

TO TREAT ADVANCED GLAUCOMA. SOME OF THE PATIENTS HE TREATED

WERE NOT SHOWN TO HAVE ADVANCED GLAUCOMA; OTHERS DENIED

HAVING THE EYE NUMBED AND A REFRACTORY LENS PLACED ON IT,

WHICH IS A CRITICAL PART OF THE PROCEDURE.

IN ANOTHER CASE, A RETAIL EYEWEAR CORPORATION THAT LEASED
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SPACE AT A CHAIN OF DEPARTMENT STORES, AND THE 4 INDIVIDUALS

WHO RAN THE COMPANY, BILLED THE MEDICARE PROGRAM FOR:

- EYEWEAR NOT PROVIDED;

- EYEWEAR PROVIDED TO MEDICARE BENEFICIARIES WHO DID

NOT HAVE CATARACT SURGERY;

- CATARACT EYEWEAR WHICH WAS NOT COVERED BY THE

MEDICARE PROGRAM;

- EYEWEAR THAT WAS NOT MEDICALLY NECESSARY;

- EYEWEAR PROVIDED TO SOMEONE OTHER THAN THE MEDICARE

BENEFICIARY.

WE ALSO INVESTIGATED AN OPHTHALMOLOGIST WHO HAD BEEN EXCLUDED

FROM THE MEDICARE AND MEDICAID PROGRAM, BUT CONTINUED TO BILL

THE FEDERAL HEALTH PROGRAMS USING ANOTHER PHYSICIAN'S

PROVIDER NUMBER. IN ANOTHER CASE WE INVESTIGATED AN

OPTOMETRIST WHO SUBMITTED FALSE MEDICARE AND MEDICAID CLAIMS

FOR SERVICES, SUCH AS BILLING FOR BIFOCALS WHEN A SINGLE

VISION LENS WAS PROVIDED.

AN OPHTHALMOLOGIST BILLED MEDICARE FOR ARGON LASER

PHOTOCOAGULATION (LASER SURGERY) DURING A PERIOD OF TIME WHEN

THE OPHTHALMOLOGIST DID NOT HAVE A LASER MACHINE IN HIS

OFFICE. THE MACHINE HAD BEEN CONFISCATED BY THE U.S.

MARSHALL, AND WAS STORED UNDER THE SUPERVISION OF THE

MARSHALL' S OFFICE DURING THE PERIOD OF TIME THAT THE DOCTOR

BILLED FOR SERVICES REPORTED TO BE PROVIDED WITH THE MACHINE.

THE DOCTOR PLED GUILTY AND WAS SENTENCED TO THREE YEARS

PROBATION.
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FINALLY, I WOULD LIKE TO CITE THE CASE OF AN OPHTHALMOLOGIST

-FOUND TO BE SUBMITTING MEDICARE CLAIMS TO THE MEDICARE

CARRIER FOR SERVICES RENDERED DURING THE PERIOD OF HIS

LICENSE SUSPENSION. AT THE INFORMAL HEARING THE

OPHTHALMOLOGIST TESTIFIED THAT HE HAD ISSUED PRESCRIPTIONS

FOR CONTACT LENSES FOR APPROXIMATELY 60 PATIENTS FOR WHOM HE

HAD NOT PERFORMED THE EYE EXAMINATION. HE ALSO-TESTIFIED

THAT THE OPTICIAN WHO EXAMINED THE PATIENTS PAID HIM $15 FOR

EACH PRESCRIPTION. THE INVESTIGATION RESULTED IN GUILTY

PLEAS BY BOTH THE OPHTHALMOLOGIST AND THE OPTICIAN.

OVERALL, 123 INVESTIGATIONS RELATED TO EYE CARE HAVE LED TO

17 CRIMINAL CONVICTIONS, THE EXCLUSION OF So EYE CARE

PROFESSIONALS FROM MEDICARK PROGRAM PARTICIPATION, AND

IMPOSITION OF $1.8 MILLION IN CIVIL MONETARY PENALTIES. THE

PROVIDERS SANCTIONED OR FINED HAVE INCLUDED OPHTHALMOLOGISTS,

OPTOMETRISTS, OPTICIANS, OPTICAL TECHNICIANS AND OPTICAL

SUPPLY COMPANIES.

CITING THIS DATA, MR. CHAIRMAN, LAYS THE GROUND WORK FOR

EXPLAINING WHY OUR OFFICE IS SO EXTENSIVELY INVOLVED IN THIS

AREA AND WHY WE BELIEVE CONGRESSIONAL OVERSIGHT IS NECESSARY.

THE CATARACT SURGERY INDUSTRY IS ALREADY A MULTI-BILLION

DOLLAR INDUSTRY. ACCORDING TO BILLING DATA MAINTAINED BY THE

HEALTH CARE FINANCING ADMINISTRATION (HCFA), IN 1985 SURGEONS



42

BILLED $1.2 BILLION OF WHICH MEDICARE ALLOWED $907 MILLION.

IN 1986, MEDICARE'S ALLOWED AMOUNT FOR SURGEONS INCREASED TO

$1.4 BILLION. TOTAL COSTS, INCLUDING PRE-OPERATIVE

DIAGNOSTIC TESTS, ASSISTANTS AT SURGERY, AND FACILITY FEES,

ARE S3-4 BILLION. WE HAVE FOUND FROM OUR STUDY, WHICH I WILL

DISCUSS LATER, THAT THE AVERAGE SURGEON IN OUR SAMPLE WHO

PERFORMED HIS OWN FOLLOW-UP CARE ANNUALLY RECEIVES $930,000

IN MEDICARE PAYMENTS: BUT AS OUR STUDY WILL SHOW, SURGEONS IN

OUR SAMPLE WHO REFER PATIENTS BACK TO OPTOMETRISTS RECEIVE,

ON AN AVERAGE, $1.9 MILLION ANNUALLY FROM MEDICARE, BECAUSE

OF THEIR HIGHER VOLUME. THESE FIGURES M4AY NOT BE

REPRESENTATIVE OF ALL OPHTHALMOLOGISTS, BUT THEY DO INDICATE

THAT CATARACT SURGERY IS A LUCRATIVE BUSINESS.

LEGISLATIVE HISTORY

AS A RESULT OF OUR EARLY WORK IN THIS AREA, THE OFFICE OF

INSPECTOR GENERAL ALSO TESTIFIED IN 1985 BEFORE THE HOUSE

WAYS AND MEANS AND THE SENATE FINANCE COMMITTEE ON THE NEED

FOR LEGISLATIVE CHANGES TO CURB EXCESSIVE MEDICARE PAYMENTS

RELATED TO CATARACT SURGERY. WE ARE PLEASED THAT CONGRESS

TOOK STRONG ACTION IN THE CONSOLIDATED OMNIBUS BUDGET

RECONCILIATION ACT OF 1985 AND THE OMNIBUS BUDGET

RECONCILIATION ACTS OF 1986 AND 1987 TO REDUCE CATARACT

SURGERY FEES, LIMIT THE MARK-UP ON INTRAOCULAR LENSES, AND

INSURE EQUALITY IN PAYMENTS FOR FEES PAID TO AMBULATORY

SURGICAL CENTERS AND HOSPITALS.
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FOR SEVERAL YEARS, OPTOMETRISTS HAVE BEEN PERMITTED TO BILL

UNDER MEDICARE FOR SERVICES TO APHAKIC PATIENTS, THAT IS,

PATIENTS WHO HAD A LENS REMOVED IN CATARACT SURGERY. THE

COVERAGE OF SERVICES PROVIDED BY OPTOMETRISTS WAS FURTHER

EXPANDED BY OBRA 1986 WHICH AUTHORIZED MEDICARE TO PAY

OPTOMETRISTS DIRECTLY FOR ANY SERVICES THAT THEY ARE

AUTHORIZED TO PERFORM UNDER THEIR RESPECTIVE STATE LAWS.

DURING THE PERIOD 1980 THROUGH 1986, RELATIVELY FEW

OPTOMETRISTS BILLED MEDICARE DIRECTLY FOR THE POST-OPERATIVE

CARE OF THE PATIENT. HOWEVER, IT WAS COMMON IN CERTAIN AREAS

OF THE COUNTRY FOR AN OPHTHALMOLOGIST WHO USED AN

OPTOMETRIST'S SERVICES FOR POST-OPERATIVE CARE OF THE PATIENT

TO BILL MEDICARE FOR THE FULL FEE FOR THE SURGERY AND THEN

PAY THE OPTOMETRIST DIRECTLY FOR THE FOLLOW-UP SERVICES.

THE MEDICARE PROGRAM GENERALLY PAYS A 'GLOBAL FEE' FOR

CATARACT SURGERY. THAT GLOBAL FEE COVERS THE PRE-SURGICAL

EVALUATION OF THE PATIENT, THE SURGERY ITSELF, AND THE POST-

CATARACT SURGERY FOLLOW-UP VISITS. HCFA HAS ESTABLISHED A

BILLING PROCEDURE WHICH ALLOWS FOR THE SPLITTING OF THE

"GLOBAL FEE" BETWEEN THE OPHTHALMOLOGIST AND OPTOMETRIST, BY

REQUIRING THE OPHTHALMOLOGIST TO PLACE A NUMBER "54" AT THE

END OF THE SURGICAL PROCEDURE CODE. THIS MODIFIER "54", AS

IT IS CALLED, IDENTIFIES FOR THE MEDICARE CARRIER THAT THE

OPHTHALMOLOGIST IS NOT GOING TO PERFORM POST CATARACT SURGERY

FOLLOW-UP VISITS. THE MEDICARE CARRIER REDUCES THE MEDICARE

PAYMENT BY AN ESTABLISHED PERCENTAGE (RANGING FROM 5 TO 30

PERCENT AT DIFFERENT CARRIERS) OF THE NORMAL GLOBAL FEE
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PAYMENT, THE DIFFERENCE GOING TO THE OPTOMETRIST WHO DOES

PERFORM THE FOLLOW-UP VISITS AND WHO NOTIFIES THE CARRIER OF

A REQUEST FOR PAYMENT BY USING THE RELATED MODIFIER "55".

CURRENT STUDY: SCOPE AND METHODOLOGY

AS A RESULT OF OUR EARLIER REPORTS AND OUR INCREASING NUMBER

OF INVESTIGATIONS,-AS WELL AS A REQUEST FROM HCFA, WE DECIDED

TO UNDERTAKE ANOTHER STUDY. OUR STUDY WAS DESIGNED TO

EXAMINE THE REFERRAL ARRANGEMENTS THAT ALLOWED FOR POST-

OPERATIVE CATARACT CARE BY OPTOMETRISTS. WE FOCUSSED ON THE

FREQUENCY OF SUCH ARRANGEMENTS, THE POTENTIAL IMPACT OF THIS

PRACTICE ON THE PATIENT AND THE MEDICARE PROGRAM, THE

REIMBURSEMENT IMPLICATIONS AND THE POTENTIAL FOR FRAUD AND

ABUSE.

WE RANDOMLY SELECTED AND EXAMINED THE PAYMENTS MADE ON BEHALF

OF 1,000 MEDICARE BENEFICIARIES IN 8 LOCALITIES. WE ALSO

INTERVIEWED 58 OPHTHALMOLOGISTS, 28 OPTOMETRISTS AND 49

PATIENTS FROM THE SAME AREAS. ONE-NALF OF THE

OPHTHALMOLOGISTS WERE SELECTED FROM AMONG THE HIGHEST PAID

PROVIDERS AT THE RESPECTIVE CARRIERS AND THE OTHER HALF FROM

THE MID-RANGE OF THE SPECIALTY. EACH CARRIER SAID THAT IT

KNEW OF THE MODIFIER PROVISION AND HAD NOTIFIED THE VARIOUS

OPHTHALMOLOGISTS AND OPTOMETRISTS IN ITS AREA.
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PRELIMINARY FINDINGS

OUR REPORT HAS NOT BEEN COMPLETED; HOWEVER, BASED ON OUR

ANALYSIS OF DATA TO DATE, WE HAVE DERIVED SOME PRELIMINARY

FINDINGS. WE FEEL CONFIDENT THAT THE MAJORITY OF THEM WILL

REMAIN AS DRAFTED WHEN WE ISSUE OUR REPORT. IN ADDITION,

WITH YOUR PERMISSION, WE WILL BE PLEASED TO SUBMIT A COPY OF

THAT REPORT FOR THE RECORD AS SOON AS IT IS COMPLETED.

BASED ON OUR ANALYSIS, WE HAVE FOUND THAT:

D IN 97% OF THE CASES WE REVIEWED THE OPHTHALMOLOGISTS

BILLED MEDICARE A GLOBAL FEE FOR CATARACT SURGERY. THE

MODIFIER (SPLIT BILLING) WAS USED ONLY IN 3% OF THE

CASES.

a HOWEVER, 28% OF THE OPHTHALMOLOGISTS INTERVIEWED PERMIT

OPTOMETRISTS TO PERFORM POST-OPERATIVE CARE. THESE

OPHTHALMOLOGISTS RECEIVE ABOUT A THIRD OF THEIR CATARACT

SURGERY PATIENTS AS REFERRALS FROM OPTOMETRISTS.

a THE OPHTHALMOLOGISTS IN OUR SAMPLE WHO USE OPTOMETRISTS

FOR FOLLOW-UP CARE, COMPARED TO THOSE WHO PERFORM THEIR

OWN POST SURGICAL CARE, GENERALLY:

- HAVE FEWER YEARS IN PRACTICE;

- PERFORM A MUCH HIGHER PERCENTAGE OF THEIR SURGERIES

IN AN AMBULATORY SURGICAL CENTER;

- HAVE A MUCH HIGHER PERCENTAGE OF THEIR PATIENTS
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REFERRED TO THEM FROM AN OPTOMETRIST (33% COMPARED

TO 7%);

- TEND TO FOLLOW THEIR PATIENTS FOR A SHORTER TIME

AFTER SURGERY;

- PERFORM A SIGNIFICANTLY GREATER NUMBER OF CATARACT

SURGERIES, RESULTING IN A MUCH HIGHER ANNUAL

PAYMENT FROM MEDICARE, NAMELY, S1.9 MILLION FOR

THOSE WHO ALLOW OPTOMETRISTS TO RENDER FOLLOW-UP

CARE VS. $930,000 FOR THOSE WHO DON'T.

WE ALSO SOUGHT TO DETERMINE THE EXTENT OF SERVICES PERFORMED

BY OPHTHALMOLOGISTS WHEN OPTOMETRISTS BILLED FOR FOLLOW-UP

SURGICAL CARE. WE FOUND THAT 88% OF THE OPHTHALMOLOGISTS

PERSONALLY EXAMINE ALL OF THEIR PATIENTS PRIOR TO AND THE DAY

FOLLOWING SURGERY TO IDENTIFY POTENTIAL SURGICAL

COMPLICATIONS.

AS I HAVE PREVIOUSLY STATED, WE FOUND THAT IN 97% OF THE

CASES, THE OPHTHALMOLOGISTS IN OUR SAMPLE BILLED AND RECEIVED

THE GLOBAL FEE PAYMENT. IN ONLY 3% OF CASES DID THE SURGEON

USE THE MODIFIER INDICATING THAT THE POST-SURGICAL FOLLOW-UP

CARE WOULD BE PROVIDED BY ANOTHER PROFESSIONAL.

HOWEVER, IN REVIEWING THESE CASES, WE DISCOVERED THAT A SMALL

PERCENTAGE OF OPTOMETRISTS ALSO BILLED MEDICARE FOR PAYMENT

EVEN THOUGH THE OPHTHALMOLOGIST HAD BILLED FOR AND RECEIVED A

GLOBAL FEE PAYMENT. OUR REPORT WILL RECOMMEND THAT HCFA

RESOLVE THIS PROBLEM ADMINISTRATIVELY AND HAVE THE CARRIERS
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PUT IN PLACE THE NECESSARY SCREENS TO CATCH THIS IN THE

FUTURE. HOWEVER, MR. CHAIRMAN, WE ARE CONCERNED THAT THIS

PROBLEM COULD BE JUST THE TIP OF THE ICEBERG. IF WE FIND

THAT THERE IS A PATTERN TO THIS PRACTICE, WE WILL CONSIDER

THESE OVERPAYMENTS AS POTENTIALLY FALSE CLAIMS, PROSECUTABLE

BOTH CIVILLY AND CRIMINALLY.

CONCLUSION

IN CONCLUSION, WE ANTICIPATE THAT THE RAPID GROWTH OF THESE

ARRANGEMENTS, AND THE FACT THAT WE STILL HAVE UNDER REVIEW 60

EYE CARE CASES, MAY REPRESENT A NEED FOR FURTHER LEGISLATION.

AS YOU KNOW, WE HAVE PREVIOUSLY RECOMMENDED THAT LEGISLATION

BE ADOPTED TO REQUIRE A MANDATORY SECOND SURGICAL OPINION

PROGRAM FOR ELECTIVE SURGERIES, SUCH AS THESE, PAID UNDER

MEDICARE. WE CONTINUE TO BELIEVE THAT A SECOND SURGICAL

OPINION PROGRAM IS THE BEST WAY TO MAKE BENEFICIARIES MORE

INFORMED CONSUMERS OF HEALTH CARE SERVICES.

WE ALSO STRONGLY SUPPORT THE RECENT DECISION BY HCFA TO

REQUIRE PROS TO CERTIFY THE NEED FOR ALL CATARACT SURGERIES

PRIOR TO THE SURGERY. WE-EXPECT THIS REVIEW IN THE

OUTPATIENT SETTING TO BE A VALUABLE TOOL TO REDUCE

UNNECESSARY SURGERY, ALTHOUGH SUCH CERTIFICATION LACKS THE

CONSUMER EDUCATION BENEFITS OF SECOND SURGICAL OPINIONS.

THE OIG IS CONCERNED THAT MEDICARE IS INDEED VULNERABLE TO

ABUSIVE REFERRAL ARRANGEMENTS. THE RECENT MEDIA COVERAGE OF

THE IDENTIFICATION OF LOCAL DOCTORS WHO HAVE RECEIVED
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KICKBACKS FROM LABORATORIES CLEARLY ILLUSTRATES HOW VAST

THESE REFERRAL NETWORKS CAN BE, AND HOW EASILY ABUSED. WE

SHARE YOUR CONCERN AT THE RAPID GROWTH OF SUCH ILLEGAL

NETWORKS. WE WILL CONTINUE TO PURSUE CRIMINAL AND CIVIL

REMEDIES AGAINST THEM.

FINALLY, I WOULD LIKE TO EMPHASIZE THAT ALTHOUGH WE BELIEVE

THE OVERPAYMENTS IDENTIFIED IN OUR STUDY SHOULD BE RECOUPED

AND THE PROVIDERS EDUCATED, WE WOULD VIEW A PATTERN OF SUCH

BEHAVIOR AS THE SUBMISSION OF FALSE CLAIMS, SUBJECT TO

PROSECUTION. THE MEDICARE/MEDICAID PATIENT AND PROGRAM

PROTECTION ACT OF 1987, PUBLIC LAW 100-93, GIVES US EXPANDED

AUTHORITIES TO DEAL WITH CASES SUCH AS THESE. WE WILL

CONTINUE OUR EFFORTS TO PROSECUTE, EXCLUDE AND SANCTION

HEALTH CARE PROFESSIONALS WHO ATTEMPT TO DEFRAUD THE MEDICARE

AND MEDICAID PROGRAMS.

MR. CHAIRMAN, THIS CONCLUDES MY TESTIMONY. I WOULD BE

PLEASED TO ANSWER ANY QUESTIONS YOU MAY HAVE.
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Senator HEINZ. Mr. Mitchell, thank you very much. I'll have
questions for you but we'll go and hear from each member of the
panel in sequence.

So I'd like to welcome Doctor Stokes. Doctor Stokes, please pro-
ceed .

STATEMENT OF HUNTER STOKES, M.D., SECRETARY FOR GOV-
ERNMENT RELATIONS, AMERICAN ACADEMY OF OPHTHAL-
MOLOGY, WASHINGTON, DC
Dr. STOKES. Thank you, Senator Heinz.
My name is Hunter Stokes, I'm an ophthalmologist in private

practice in Florence, South Carolina, and serve as Secretary for
Government Relations of the American Academy of Ophthalmology
representing more than 96 percent of the ophthalmologists in the
country.

I trained here in Philadelphia at Will's as did both my brothers
in my practice. I have a son who starts here next month so, though
I don't sound like a native Philadelphian, I appreciate the opportu-
nity to be back here. At least I consider this to be my second home.

We're here today to discuss with this committee a practice by a
small but growing number of physicians which is jeopardizing the
quality of medical eye care in this country, and, I fear, it is tarnish-
ing the reputation of my medical speciality. It's a practice that
raises serious ethical and possibly legal questions.

The Academy is doing everything it can to maintain the high
medical and ethical standards of the great majority of our mem-
bers, and to discourage and condemn those few which choose to vio-
late the trust of our patients.

The financial rewards to abrogate care of post-operative patients
to optometrists is tempting, but the overwhelming majority of our
members insist on taking care of their patients from the pre-opera-
tive work-up through the post-operative period. It's only a small
minority who object to our stand who wish to maximize their prof-
its.

One of our chief concerns is HCFA's broad interpretation of the
recent legislation which for the first time enables optometrists to
separately bill Medicare for their services.

We're not here to advocate the repeal of that legislation, but to
limit the scope of its interpretation. Since we don't think that pro-
viding optometric care in the post-operative period should be a part
of the Medicare reimbursements.

HCFA's 1987 guidelines have encouraged and reinforced referral
patterns that lead to an increase in premature and perhaps indeed
unnecessary cataract surgery and inadequate treatment of post-op-
erative complications, certainly has heard it from the ladies in the
first panel, by supporting economic incentives to refer patients to
elective surgeons who will return the patients immediately after.

No other surgical procedure is splintered between care and phy-
sicians and non-physicians for financial interest.

We're concerned because the post-operative period represents the
time of highest risk to the patient for complications. Although cat-
aract surgery enjoys a relatively low rate of serious complications,
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there are complications that can result in decreased vision. They
occur in about 5 percent of cataract patients.

Even with these complications cataract surgery is very success-
ful. Because at the present time the complications are recognized
and managed immediately by the people who are best prepared tomanage it, the surgeon.

Despite claims by optometrists that they can treat patients, theydo not have the training to determine the implications of various
post-op conditions such as the level of swelling, bleeding, pain, pres-
sure, and the reaction to medications nor the appropriate treat-
ment.

For example, here's a quick list of typical complications and the
frequency with which they're likely to occur in the hands of a gen-eral ophthalmologist.

Elevated pressure after surgery, 1 out of 10. Retinal edema, 1 outof 10. Iritis, or inflammation in the eye, 1 out of 20. Hemorrhage
inside the eye, 1 out of 50. Retinal detachment, 1 out of 100. Dislo-cation of the implanted intraocular lens, 1 out of 500. And signifi-
cant infection, serious infection, or stitch breakage, 1 out of 2,000.

While pain, redness and swelling may be detected by the patient,
another family member, a nurse or an optometrist, only the operat-
ing surgeon or medical doctor of similar competence and experi-ence can accurately diagnose the cause and significance, and deter-
mine the treatment of these and other possible post-operative com-plications.

Optometric licensing and training does not provide background
knowledge, working experience nor scope of practice to certify anoptometrist to perform key diagnostic and treatment services forthe post-op patient.

States have not granted optometrists permission or license topractice post-op care. The 1986 law extended Medicare coverage toservices for which optometrists are licensed by their States to pro-vide. Congress referred to services, not treatment.
States do not license optometrists to perform surgical care; onlymedical doctors, licensed by State boards of medical licensure, and

granted specific privileges by hospitals, are permitted to practice
medicine and surgery. Post-op care of a patient is a part of the
medical license. In no State does the Optometric Practice Act spe-cifically permit the treatment of post-op patients.

Because we sense that HCFA believes it is interpreting the lawaccording to Congressional intent, we're coming to you today to re-quest that Congress give more explicit direction to HCFA.
Specifically, we urge you to prohibit the unbundling of the global

fee for cataract surgery, and prohibit the use of the modifier. Thisis the way other procedures are handled under Medicare. Non-phy-
sicians do not provide or bill for post-operative services under Med-icare for any other operation.

And second, we would hope you might require the referring Med-icare provider, the non-surgeon, to disclose any financial relation-
ships they have with the operating surgeon.

Senator, last month Aloha Airlines had a short inter-island hopon a reliable airline, a relatively insignificant flight, but it took allthe skills and experience of a very well trained and experienced setof pilots to bring that plane down with minimal damage.
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At no additional cost to the Medicare Program and, we believe,
actually at a savings, Congress has the opportunity, we think, to
assure senior citizens of our country that the very best person will
be in the pilot seat before, during, and after cataract surgery.

Thank you very much for the opportunity to speak.
[The prepared statement of Dr. Stokes follows:]
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My name is Hunter Stokes. I am an ophthalmologist in
private practice in Florence, South Carolina, and the
Secretary for Representation for the American Academy
of ophthalmology, representing more than 16,000 or 96%
of the ophthalmologists in the country.

we are here today to discuss with this Committee a
practice by a small but growing number of physicians,
which is jeopardizing the quality of medical eye care
in this country, and, I fear, is tarnishing the
reputation of my medical specialty. It is a practice
that raises serious ethical and possibly legal
questions.

The Academy is doing everything it can to maintain the
high medical and ethical standards of the great
majority of our members, and to discourage, and condemn
those few who choose to violate the trust of our
patients. We are taking these actions because just six
months ago, our members, through the deliberative
process of our representative Council, directed the
Academy's Board of Directors to make every effort to
prevent the erosion of care during the post-operative
period.

The financial rewards to abrogate care of post-
operative patients to optometrists are tempting, but
the overwhelming majority of our members insist on
taking care of their patients from the pre-operative
work-up through the post-operative recovery period. It
is only a very small minority who object to our stand
-- and who wish to maximize their profits at the
patient's expense. The antitrust laws, and the narrow
range of sanctions available to us as a private
membership organization limit our power to impose
standards of patient care and the ethical norms
embraced by most ophthalmologists on the small minority
of our members who do not accept them. That is why we
must appeal to Congress to help us in this effort.

One of our chief concerns is HCFA's broad
interpretation of the recent optometric reimbursement
legislation, which for the first time enables
optometrists to separately bill Medicare for providing
services. We are not here to advocate the repeal of
this legislation, but to limit the scope of its
interpretation, since we do not think that providing
optometric care during the post-operative period should
be covered under Medicare.

In its efforts to control duplicate billing by the
surgeon and the optometrist during the post-operative
period, HCFA has allowed the unbundling of the global
fee and unwittingly stimulated the marketing of
cataract patients. This new policy sets a precedent
that could have serious effects not only on the quality
of eye care, but if permitted to continue could have
significant ramifications for the delivery of other
medical services, far beyond ophthalmology.
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we address this Committee today because the great
majority of our members are outraged by what present
Medicare practices have encouraged: the abandonment of
the cataract patient before the post-operative recovery
period has been completed, and while the patient is
most susceptible to numerous medical complications;
financially driven referral arrangements; unnecessary
surgery; and betrayal of the principle of informed
consent in a vulnerable patient population comprised
largely of senior citizens.

HCFA's 1987 guidelines on the optametric expansion --
aimed at preventing duplicate payment -- have
encouraged and reinforced referral pa-terns that lead
to an increase in pre-mature or indeed unnecessary
cataract surgery and inadequate treatment of post-
operative complications, by supporting economic
incentives to refer patients to selected surgeons who
will return the patient immediately following surgery
for post-operative care. In many areas, we believe
that HCFA has forced local Medicare insurance carriers
to act contrary to state practice and law to adopt the
national guidelines, even in states where optometrists
do not have the authority to use the medications that
are commonly prescribed following cataract surgery.

There is evidence that such economic incentives are so
strong that new forms of aggressive promotion are
growing, aimed exclusively at the marketing of Medicare
patients to have cataract surgery. Sometimes, this
results in the elderly patient traveling great
distances, perhaps into anotier state, for care from
the referral network. In most cases, the patient is
almost certainly unaware of any financial arrangement
existing between the referring provider and the
operating surgeon. In some cases, perhaps in a
significant portion, the cataract surgery may be
performed without an adequate pre-operative examination
by the surgeon, and possibly without a full
understanding of the patient's need or desire to have
the surgery.

"In the past, an independent professional optometrist
served as a check and balance for a potential overly
aggressive surgeon who might perform unnecessary
surgery based on questionable indications. Today.. .the
optometrist now obtains a part of the surgeon's fee and
... the optometrist and surgeon now both benefit from
overutilization of the system." This is a quote from
a Pennsylvania ophthalmology group in a letter to their
Medicare carrier, protesting the new interpretation.
To quote again:

"Our group practice has already been bombarded by such
requests from optometrists eager to cash in on this
financial bonanza. The implications to those of us who
feel the patient is not best served by this approach is
certainly clear. No sign off (from the global fee], no
referrals.... Since large numbers of surgical patients
are optometric referred, ophthalmologist participation
in this program is essentially coercive out of fear of
boycott."

No other surgical procedure is splintered between care
by physicians and non-physicians for financial
-interests. Indeed, government policy makers, including
HCFA officials, are developing plans for enhancing and
defining global fees. As surgeons, we have been
accustomed to charging for our surgical procedures
under a global fee that generally includes a
significant post-operative recovery period.

We are concerned because the post-operative period
represents the time of highest risk to the patient for
complications which are best treated by the operating
surgeon who was intimately aware of the unique
characteristics of the operative eye and the immediate
-effects of his surgery. Although cataract surgery
enjoys a relatively low rate of serious complications,
there are many complications that can result in
decreased vision, or aggravate the patient's other
existing medical conditions. While complications may
occur in about 5% of cataract patients, when one
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considers that the yearly volume is more than 1
million, the number who suffer complications is
significant -- perhaps as high as 40,000 to 50,000
patients per year.

Despite claims by optometrists that they can "treat"
patients, they do not have the training to determine
the implications of various post-operative conditions,
such as the level of swelling, bleeding, pain,
increased ocular pressure, and reaction to medications,
nor the appropriate treatment.

For example, here is a list of the typical
complications and the frequency they are likely to
occur, based on 150-200 cataract operations per year
(2-4 per week). Tertiary centers and certain
subspecialists (corneal or retinal surgeons) may
encounter a higher rate of certain complications
because they may accept a higher risk patient. These
figures are based on our best estimation, and do not
necessarily reflect statistical norms.

1. Significant elevation of the pressure in the eye,
which the surgeon deems to be high enough to require
oral or topical medication: 1 out of 10 cases.

2. Retinal edema (swelling): 1 out of 10 cases.
Depending on the surgeon's judgement of its
significance, it will be treated with steroids and/or
other medication.

3. Iritis (excessive inflamation inside the eye): 1
out of 20 cases. Depending on the surgeon's diagsnosis
of its cause, it will usually be treated with medicated
drops.

4. Hemorrhaging inside the eye, detected with a slit
lamp examination: 1 out of 50 cases. Depending on the
surgeon's diagnosis of its source and judgement of its
significance, the surgeon might treat it with bed rest,
if it is a minor problem, or may be required to
reoperate.

5. Retinal detachment: 1 out of 100 cases. This will
require immediate surgery to attempt to reattach the
retina. Time is of the essence here. Loss of vision
could result.

6. Dislocation of the implanted intraocular lens
(IOL}: 1 out of 500 cases. The decision to reoperate
to relocate, replace or remove the IOL will depend on
the surgeon's diagnostic judgement of how significant
the dislocation, how much tissue destruction and/or
visual distortion.

7. Significant infection and stitch breakage: 1 out
of 2,000.

While pain, redness, and swelling may be detected by
the patient, nurse, family member or optometrist, only
the operating surgeon or a medical doctor of similar
competence and experience can accurately diagnose the
cause and significance, and determine the treatment of
these and other possible post-operative complications.

Optometric licensing and training do not provide the
background knowledge, working experience nor scope of
practice to certify an optometrist to perform key
diagnostic and treatment services to post-operative
patients.

For example, I recently heard from an ophthalmology
resident, who had trained as an optometrist, in 1979,
before he decided to go, and was accepted into medical
school. He said that in his four years of optometry
training, he saw about a dozen cases of eye disease.
Today, in his ophthalmological residency, he sees in
one day more pathology than during his whole optometric
experience. As a medical resident, he sees real human
beings, who come to him with their own unique
complexities of ocular and systemic complications, not
just slides, lectures, or textbook cases. we are happy
to submit for the record, testimony presented to the
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Pennsylvania state legislature that provides detailed
descriptions of the differences between optometric and
ophthalmological training.

One reason the training is so different, is that
optometric services are geared toward the healthy eye,
the healthy patient who needs corrective lenses to read
or drive. A medical doctor's training is just the
opposite: geared toward acute and chronic diseases
affecting the eye and other functions and organs of the
whole person.

In a number of states, optometrists have won, through
political means, state permission to prescribe a
limited list of medications, some of which I would use
in my treatment of post-operative patients. However,
this does not mean that the states have granted
optometrists the permission or license to practice
post-operative care. I learned to treat patients,
judiciously using topical and systemic medications,
through years of medical school, residency, specialty
training in ophthalmology and continuing medical
education. In states where optometrists are permitted
to prescribe some drugs, they take lectures and read
textbooks about the chemical make-up of the drugs.
This is not sufficient training to treat surgical
patients.

In 1980, when legislation was first enacted to allow
optometrists to bill Medicare for "aphakia" services --
services to patients who had had their cataract lens

removed -- there was lengthy discussion among the
lawmakers regarding the appropriate terminology to
describe the expansion of coverage. At that time,
Congress agreed that they were not handing the medical
management of the post-surgical patient to a non-
physician, but that cataract patients, once released by
the operating surgeon, could receive services from
optometrists under Medicare. Congress was very exact
in its wording of the law, saying that the coverage was
far "services related to the condition of aphakia"
(absence of the natural lens), not for the treatment of
aphakia.

Ind!ed, in the further expansion, which we note the
Administration opposed, the 1986 law extends Medicare
coverage to "services for which optometrists are
licensed by their states to provide." Again, Congress
refers to services, not treatment. States do not
license optometrists to perform surgical care; only
M.D.s, licensed by state boards of medical license, and
granted specific privileges by hospitals are permitted
to practice medicine and surgery. Post-operative care
of a patient is part of the medical license. In no
state does the optometric practice act specifically
permit the treatment of post-operative patients.

Finally, we wish to make it clear that we have
attempted to work with HCFA on the issue of financially
driven referral networks and unbundling of the global
fee. Last year, as Peer Review Organizations were
gearing up for the second opinion program, which has
not yet been implemented, we developed pre-approval
guidelines with the PRO's assistance, that allowed
individual PROs to disapprove the surgery unless the
post-operative management remained the responsibility
of the operating surgeon.

HCFA rejected these guidelines, saying that provisions
of post-operative care could not be a prerequisite fof
pre-surgical approval, since it could only be verified
after the surgery took place. We objected to this
interpretation on the grounds that HCFA again appeared
to be condoning questionable referral practices, at
least in a passive way; and that the PROs -- who said
that they could use this as a guideline -- should have
been allowed the latitude to develop such a guideline.
This occurred despite the insistence by HCFA that PRO
guidelines were to be aimed at guaranteeing the quality
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of care. By allowing the networking of referrals forfinancial gain between optometrists and
ophthalmologists, HCFA is compromising its standards ofquality.

Because we sense that HCFA believes it is interpretingthe law according to Congressional intent, we arecoming to you today, to request that Congress give moreexplicit direction to HCFA. Specifically, we urge youto:

(1) Prohibit the unbundling of the global fee forcataract surgery, and prohibit the use of the modifierwhen the operating surgeon or a surgeon of similarcompetence does not provide the post-operative care.This is the way other procedures are handled underMedicare. Non-physicians do not provide or bill forpost-operative services under Medicare for any otheroperation. And,

(2) Require the referring Medicare providers todisclose any financial relationships they have with theoperating surgeon.

Thank you for this opportunity to present our views.
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My name is Stephanie Jones Marionesux. MD and I am currently a
senior resident at the Mills Eye Hospital.

My Intent this morning. will be to speak to the issue of ophthalmic
training *nd contrast It with that of optometry. I will be expounding on
my experience. which would generally be considered representative of that
for all ophthalmology residents and most practicing ophthalmologists

I completed my undergraduate training Io Biology at

Barvard-RadclIfte University In Casbridge. Massachusetts and graduated

Cum Laude. Pollowing this. I spent 4 years at Harvard Medical School In
Boston. where I received my N.D.

The first two years of aedical school, are very Intensive

Introductions to the basic sedical *clences* as wall as an Introduction

to the clinical aspects of patient care. Although selected courses say

also comprise portions of the curriculum for other doctoral candidates.

i.e. pharmacology and biology, medical education aseuses a different

emphasis the resaining two years. During this time we spend o0-90 hours

a week In the hospital, directly Involved In patient care. Most

Isportantly. however. is the proficiency we developed In both the

diagnosis and treatmant of medical and surgical diseaee: learning also

the dangers and benefits of many therapeutic regiaens.

At the completion of medical school, our level of competency in all
aspects of diagnosie and treatment of medical and surgical diseases is
rigorously tested by the National Board of Medical Examiners. Parts 1.
11 and III of the National Medical Boards Examination are adminietered

over 4 full. B hour days. or In several states. Parts I and 11 of the
ILlr examination for two days. A designated percentage of graduates will
fail each year. and as a result will be ineligible to Practice sedicine

or dispense medications. Medical knowledge and proficiency are assessed

and monitored on a nitlona basis. So such equivalent aechanism for

monitoring optometric claims of similar competency exists i .e., a means

by which they are examined by the same licensing boards as those

physicians who have earned the privilige of dispensing medications.

After successfully graduating frog medical school and passing the
National Board Examinations. I completed a full year of medical

Internship at Mount Auburn Hospital In Cambridge. which is a Harvard
affiliated program. During this time. I was the primary care physician

for hundreds of patients In ambulatory, Inpatient and esergency

settings. At every step of the way. I was gaining Invaluable experience

Im the practicel application of all of the medical sciences. There Is sg
equivalent training In optometry which provides for this kind of
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oxperlence which Is so fundenentel to a thorough underatanding of the

epecifice of therapeutics and how they relate to disasee entities.

After Internship. I was privileged to begin ay three years of

*pbthblology residency at the Willa eye Hospital. Training In

ppbtbhlaoloy consits of an additionil three yearn at an accredited

Institution ob uhs Vie.. Let *c describe a typicli day at *ill1 in

?rder to better outline the nature of our training.

A typical day begins at 6:45 a... with a of our daily lecture

"len. In these lectures. diagnosis and treatment of ocalor 4400acc

X extessiavely reviewed. The general cllnl beg-ls immediately

t .eroetter at 6:45 tad *ndn when the last patlsst 1S GAen at

approximately 0:00 p s. During that time, we each generally exasmie

between so sad *O patiants. the majority of whoa requested retractions.

Of those patients. 4 required referral to nosolalty clinics. 5 required

special testing snd one wan scheduled for an Immediate brain CAT SCAM.

All of thee. patients had cone for 'routine eye eamainations.

At the completion of my three years at Wills. I will have spent a

total of B months in the General Ophthalaology Clinic, In Addition to s

to 4 additional sonths in all of the nubepecialty departaents seab As

glaccoca. retina and cornea: where often sore serious diseases ar

encountered. I will also receive extensive surgical experiesne. as well

as rotations In the prisary care areas of pediatric ophthalsology and tbh

Hills emergency room. Over 100 patients a day are otten aeno Is the

Vlle emergency room. which is staffed by the rssidents under faculty

supervision.

as are also responsible for general physical Ox--anatleA. review

of medical orders and consultations fros other services at Jefferson

lonpital. exposure to such a plethora of eye conditions, which will

probably exceed 5.000 petients. at the end of my residency. has

heightened my ability to diagnose, treat and soet l-portantly. recogaine

the poteatially serious fros the routine.'

ls ay review of previous tstlaoay by optosetrists. Includlag the

College of Optosetry catalogs. most suggest that tbh best optonatric

educatlon will include 800 patient experiences. Rosnt of these are

healthy nye in healthy people. Patients previously meen at the

Owt*nstrie Rye Institute In Philadelphie are freqently seen and

sgbsoqesetly aasged at Wills.

Opathslselogy asd optometry trasllag seca te be unfair

esewriNelNs. Ophthalmologists wi11 spend 8-10 ye0" Isarslg te dleg-eo

dilea-e *ed naster the ltricaieso of therapeutics. Optoastrie tralinin
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can In no way provide a comparable level of expertiae. particularly In

the setting of the ever expanding fund of medical knowledge.

In susaary. training In Ophthalmology provides both epecialined and

basic eye care. There is an emphasis on basic eye examinations and

treatment as cost ophthalaologisto spend the majority of their tie. doing

routine emxams functioning as the "front line' In eye care.

TESTIMONY

Public Hearing of
The Senate Consumer Protection and Professional Licensure Committee

Regarding Senate Di11 857

August 28. 1987
Harrisburg. PA

Drew J. Stoken. XD
Carlisle. PA

My name Is Drew Stoken. I am a Medical Doctor and I have recently

finished my ophthalcology residency. I'm here now to share with you cy

unique viewpoint concerning ophthalcologists and optoaetrits. A close

relative of anle has also recently finished training - as an optometrist

- at the Pennsylvania College of Optometry (PCO). Weve followed mach

other closely throughout our training cnd through this I have become

acquainted with many optometrists.

Is speaking to you today because I believe sllowing optometrists

to treat eye diaeases Is a serious mistake - placing not only the public

hut optometrists as well in grave danger. I am here to present facts to

allow you to put into perspective the different levels of training

between the optometrist and the ophthalmologlet.

Optometrists compare their trsining with other practitioners such

as family practitioners. pediatricians, dentists and others and claim

that their training Is to provide priaary eye care" which Includes

treating "uncomplicated diseasse."
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Let's look at the facts. It's true that some optometry achool
lecturers also teach In medical schools. but they also teach nurses nd
technIcians however, the courses are In no way comparable.

Let's compare curriculao. Ny figures are taken from the 1984-86
PCO Catalogue and the 1984-8a Jefferson Medlcal College Catalogue.

During the four years at PCO a student gets about 1700 hours of
formal lecture

1
- and It true this is only slightly less than the 1820

hours
2

in the first two years of medIcal school. but lets not forget the
J1800 hours of lecture In three years of residency3.

as nepicted below In dlagras I and 2.

IKCO. OaCC I3

t y~~~~~~~~~~~il 'u l, Sun mucr

O.SFMS ASOIC SCIECESo CLASlOR BASIC SCIENsES
PENAS. CoLO OOrOPTOETRI Y55101.0

OUIAOHA I 01ACR*5 I

now. let's 'compare apples to apples' by resoving the 9aO hours out
of that 1700 that are devoted strictly to retrection, optics. etc. This

leaves about 738 nearly equally divided between the study of ocular and
bodily (systemic) medicine. You see that over one halt of their

currlculum Is devoted to 'Optometrlcs.' KnowJng this, let's again show

this In dlagrae 3 mnd 4.

SrTCHIIC

OCO naut

.05~~~~~~~~~~h
SISIONIC 

OnAtf5
(RESIDENCYI

Fi CoLL. Or OPTOMETRY
CLASSAO WSIC SCIEarS

PlACRM 3 U'HINAMOCISI' IPAXlVXBlAU~~~~~~~~~~~~sD~ IU

Let *a point that this is as far as the study of systesl. medicine
goes. It's only classroos work with NO hbods-on experience. Sos reter
to this 55 'cookbook medlene.' whichl s at beet Inadequate. A good
analogy would be flying an airplane after taking only classroom
Jnstruction.

88-297 0 - 89 - 3



62

my optometrist friends tell ae. Were taught systemic

phsreacology. so we know all about drugs used throughout the body. PCO

give. SO hours In systemic pbarmacologyl. copared to 164 houre at

jefferson xedical College2, whereas nursing students get 45 hours
4
. You

see that optometry students learn lees systemic pharmacology than nurse.

yet sare.. aren't allowed to treat patients ledepesdantly.

My optometrist friends often may, 'Ne get lectures In clinical

medicine. so we know about systemic diseases Just like phylciases do.'

PCO gives 50 hoursl of lecture In clinical mdledne compared to 500

boors
5

In medical school - not to mention our S full-time years of

hands-on clinical bedside experience In medical school snd Internehip.

It is naive to dismiss the ophthalmologists' medical background as

unnecessary for the practice of primary eye care - the eye Is but a small

part of a complex system.. It's part of the brain, and as a physician I

was trained to respect this.

On the other hand, the optoaetrlst Is not required to build the

foundation ot knowledge that a physician has. Allow se to quote Donald

Schwartx. MD - a pfyalcan who taught optometry students in California.

'There Is a vast body of knowledge and experience which a physician has

and sa optometrist doesn't. Because this knowledge is unknown to the

optometrist. be doesn't realize that It exists, or even more important.

that It may be crucial to treating diosase. The optoaetriat sImply does

not know whmt he doesn't know.'

Ask yourselves - Is it safe for an optometrist to treat 'minor

infection, In an aye, knowing that PCO doesn't even offer a course in

microbiology?

Ophthalsology residency programs are referral centers for sick

eyes, and seeing disease is a routine part of an ophthalmologist's

training. On the other hand, the vast majority (by some estimates 98#')

of seams by optometry students are performed on h-althy eyes. Optometry

students don't see enough ocular disease to be able to tell simple from

complicated problems. During my training I've see certain diseases.

sometimes hundred of cases, the nature of which have never and will never

be seen and appreciated by graduates of an optometry school.

Caring for disease In not a '9 to 5 Job and am a resident I logged

countless hours of night call In which I experienced the evolution and

natural course of the disease process, This aspect Is absent Is

optometric training. My lifestyle has not changed inco I left my

residency. and my wits claims that I as married to my beeper, however.

this is an essential part of providing medicel care. This aspect Is mIsc

absent In the practice of optometry.
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I would like to address one final point and this Is the analogy of

cardlologlat to cardiac surgeon. neurologlst to neurosurgeon ond

optometrist to ophthalaologist. I would like to point out that all of

the specIalties mentioned above have graduated from medical school.

eXcept the optometrist. Shown below to a breakdown of the olinicael hours

of training I have eaperienced In my eight years of medical school,

.Internslp and residency. This 1s compared to the optometrists

soperlence.

1500 hrx
optometrist '000 his I

ophthalmologist 4000 hr 45000 hre 7000 hr I

madieTl internship residency

The dotted line In the residency portion are the hours devoted to

the operating room. I might also add that the average ophthalmologist in

the U.S. performs around two operations per week. it should be very

clear amounts to a small portion of the training and practice of an

ophthalmologist.

In closing. optosetrlsts and ophthalmologists have two different

levels of training preparing graduatee for two different levels of care.

The graduates of optometry sechool are well qualified vision practitioners

but are incapable of practicing medicine by Virtue of their Inadequate

training. Allowing optometrists to practice medicine would harm the

public. am well as the optoastrlat with the rlsk of serious malpractice.

Vision Is Indeed Gods greatest gift - and It deserves the bgal

1. PCO Catalogue 1984-1988

2. Jefferson Medical School Catalogue 1984-1985

3. University of Pittsburgh School of Nursing Catalogue 1984-185

*. Optoastric Monthly October. 1983
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Senator HEINZ. Doctor Stokes, thank you very much.
Doctor Hanlen.

STATEMENT OF HARVEY HANLEN, O.D., CHAIRMAN, FEDERAL
RELATIONS COMMITTEE, AMERICAN OPTOMETRIC ASSOCIA-
TION, WASHINGTON, DC
Dr. HANLEN. Thank you, Senator Heinz.
I am Harvey Hanlen, a doctor of optometry in private practice in

State College, Pennsylvania, and Chairman of the American Opto-
metric Association, Federal Relations Committee.

I appreciate the opportunity to appear before you today to dis-
cuss the issue of reimbursement for cataract surgery and post-oper-
ative care under Medicare.

Let me state at the outset that your concerns are not taken light-
ly by our association. We have been pleased to cooperate with both
the Office of Inspector General and the General Accounting Office
in their studies into this issue.

I am pleased to address the issue of referrals for consultation and
co-management between doctors of optometry and ophthalmologist
and specifically some of the questions raised by the anecdotal re-
ports which led to these investigations which have also been pro-
vided to your committee.

Optometry, according to HCFA, diagnose the large majority of
developing cataracts in this country. Once the diagnosis is made,
the doctor of optometry must determine the rate of development of
the cataract, the degree to which it is affecting the patient's vision
as well as visual health, explain the options to the patient and plan
for the referring of the patient to an ophthalmic surgeon when sur-
gery appears to be indicated.

The decision on where to refer a patient should be based on pro-
viding the best potential outcome for that patient; that is, restora-
tion of vision to the optimum level possible with the least potential
for complications. Thus, knowledge of the comparative skills and
track records of surgeons can and does play an important role.

Let me state firmly that AOA believes referrals that are not
based on this patient welfare criteria but instead are motivated
solely on an economic agreement have no place in the system.

I would like to turn now to the specific issue of post-operative
care for patients who have received cataract surgery. There are
two points I would like to emphasize.

First, as substantiated by the Department of Health and Human
Services stuidy and recognized by an increasing number of ophthal-
mic surgeons, doctors of optometry are clinically trained and legal-
ly licensed to care for post-cataract patients, and diagnose compli-
cations that can result from this procedure.

Second, the decision to involve a doctor of optometry in post-op-
erative care and to what degree rests with the surgeon, based on
the professional relationship between the two providers, and follow-
ing a post-surgical evaluation and discussion with the specific pa-
tient.

It is important to note that the involvement of doctors of optome-
try and post-cataract care is not a new phenomenon. Optometrists
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have been providing such care in conjunction with the operating
surgeons for many years.

Data is available from the Food and Drug Administration on
complications and adverse reactions for post-cataract intraocular
lens patients. The diagnosis of every one of these potential prob-
lems is within the scope of the practice of doctors of optometry.

Senator, I would add that according to professional liability un-
derwriters there has been no appreciable increase in premiums for
doctors of optometry since .post-operative coverage began in 1981.

It is important to reemphasize that I believe the decision to in-
volve the doctor of optometry in post-operative care rests with the
surgeon, based on an evaluation of the specific case, the surgeon's
best medical judgment and the desires of the patient.

That is really what the issue is all about-doctors making deci-
sions they believe in and feel comfortable with, taking into consid-
eration many factors, the main factor being what is best for the pa-
tient.

This referral process is not unique to the area of eye and vision
care, but is really no different than other situations in the health
care system such as the relationship between cardiologists and car-
diovascular surgeons or family practitioners and surgeons.

As I stated a few moments ago a growing number of ophthalmic
surgeons have become comfortable with comanaging post-cataract
patients. Others within ophthalmology do not share this philoso-
phy.

This difference of opinion within the ophthalmological communi-
ty itself is an element we believe the committee should focus on to
fully understand the issue. There is ample evidence to suggest that
the American Academy of Ophthalmology and its officers are en-
gaged in a systematic effort to exclude doctors of optometry from
providing any post-operative services. These activities are in direct
conflict with the Federal Trade Commission's 1983 advisory opinion
conditionally approving the AAO code of ethics.

In its letter of approval the FTC stated that the code as ap-
proved, quote, would not prevent ophthalmologists from arranging
for optometrists to provide post-operative care services consistent
with State law.

We have recently submitted a request to the Federal Trade Com-
mission to conduct an investigation of actions by the AAO with
regard to its code of ethics, a copy of which has been provided to
your staff.

The bottom line in discussing this issue should be patient care.
No doctor should act in a way he considers to be against his best
judgment and in the patient's welfare. It has been suggested that
the global fee and modifier approach to paying for cataract surgery
and post-operative care may be causing this to occur.

I think that may be an oversimplification. We stand ready to
seek sensible solutions that assure access to quality care for pa-
tients and the right of practitioners to render care within their
scope of practice.

Thank you.
[The prepared statement of Dr. Hanlen follows:]
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Mr. Chairman, I am Harvey Hanlen, a doctor of optometry in private practice in

State College, Pennsylvania and Chairman of the American Optometric

Association Federal Relations Committee. AOA is the national organization

representing over 26,000 doctors of optometry and students.

I appreciate the opportunity to appear before you today to discuss the issue

of reimbursement for cataract surgery and post-operative care under Medicare.

You have expressed concern over reports of kickbacks, induced referrals and

undue restrictions on medical decisionmaking related to this procedure. Let

me state at the outset, these are serious concerns, ones not taken lightly by

our association. We have always supported efforts to address clear cases of

fraud and abuse in Medicare and will continue to do so. For that reason, we

have been pleased to cooperate with both the Office of Inspector General and

the General Accounting Office in their investigations into this issue.

It is our understanding that neither of these studies are yet complete and we

do not wish to speculate on their potential findings at this time. However, I

am pleased to address the issue of referrals for consultation and romanagement

between doctors of optometry and ophthalmologists and specifically some of the

questions raised by the anecdotal reports which led to these investigations

and which have also been provided to your Committee.
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First, I want to emphasize that there is a very legitimate and natural

referral relationship between doctors of optometry and ophthalmologists in

rendering care for cataract patients. Doctors of optometry are clinically

trained and legally licensed in all 50 states to diagnose cataracts as well as

other ocular diseases and systemic diseases with ocular manifestations. In

fact, because of their role as primary care providers, it has been estimated

by HCFA that doctors of optometry diagnose nearly 70 percent of developing

cataracts in this country.

Once the diagnosis is made, the doctor of optometry must determine the rate of

development of the cataract, the degree to which it is affecting the patient's

vision as well as visual health, explain the options to the patient and plan

for the referring of the patient to an ophthalmic surgeon when surgery appears

to be indicated.

The decision on where to refer a patient should be based on providing the best

potential outcome for that patient; that is, restoration of vision to the

optimum level possible with the least potential for complications. Thus,

knowledge of the comparative skills and track records of surgeons can and does

play an important role.

Let me state firmly that AOA believes referrals that are not based on this

"patient welfare" criteria, but instead are motivated solely on some "quid pro

quo" economic agreement have no place in the system. We do not condone

referrals based on payments from one provider to another, inducements that

offer blanket promises, or arrangements that allow providers to bill for

services not actually rendered. We believe that evidence of this type of

activity should be referred to the Inspector General and we stand ready to

cooperate in any way.

I would like to turn now to the specific issue of post-operative care for

patients who have received cataract surgery. There are two points I would

like to emphasize. First, doctors of optometry are clinically trained and

legally licensed to care for post-cataract patients and diagnose complications

that can result from this procedure. Second, the decision to involve a doctor

of optometry in post-operative care and to what degree rests with the surgeon,

based on the professional relationship between the two providers, and

following a post-surgical evaluation and discussion with the specific patient

by the surgeon.

It is important to note that the involvement of doctors of optometry in

post-cataract care is not a new phenomenon. Optometrists have been providing



68

such care in conjunction with the operating surgeon for many years. In 1976,

the then Department of Health, Education and Welfare studied this issue at the

request of Congress, and concluded that Medicare should pay for post-operative

care by doctors of optometry. Congress subsequently amended the Medicare law

to allow payment to doctors of optometry in 1980, and such payments have been

lawful since July of 1981. The final HEW report, which was based partly on

the input of a panel of experts, including three ophthalmologists, stated 'The

services provided appear to be effective in patient management, including the

management of aphakic and cataract patients. They are reasonable,

non-experimental, safe and generally acceptable to the vision/eye care

community and the public.' The report further concluded, with regard to

optometric education:

'Optometry students in their clinical training rotate

through affiliated clinics in hospitals, nursing homes, and

other community health facilities. Here they examine

patients with cataract and aphakia, and detect and diagnose

ocular diseases related to these conditions as well as

other ocular abnormalities.

On the basis of this educational experience the optometric

student must demonstrate a mastery of the skills and

knowledge necessary for the diagnosis and management of the

cataract and aphakia patient for both graduation and

1 icensure.

The training is designed to provide the capability to

diagnose complications of cataract surgery such as shallow

anterior chamber, secondary glaucoma, cystoid maculopathy,

intraocular infection, Elschnig Pearls, etc.; and the

appropriate use of techniques such as bioimcroscopy,

gonioscopy, tonometry, direct and indirect ophthalmoscopy

perimetry, etc., as well as the skilled use of standard

optometric techniques applicable to patients with cataract

or aphakia.'

This point is underscored by looking at data from the Food and Drug

Administration on complications and adverse reactions for

post-cataract intraocular lens patients. In that data, FDA has

broken down all the various types of complications and adverse

reactions found in studies of these patients. The diagnosis of

every one of these potential problems is within the scope of
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practice of doctors of optometry. Incidentally, according to FDA

statistics the estimated overall rate of complication from cataract

surgery is between 3 and 5 percent.

Mr. Chairman, I would add that according to the ADA endorsed carrier

for professional liability insurance, there has been no appreciable

increase in premiums for doctors of optometry since post-operative

coverage began in 1981, nor to our knowledge have there been any

malpractice claims or judgements against any doctor of optometry for

cases relating to post-operative care.

It is important to emphasize that the decision to involve the doctor

of optometry in post-operative care rests with the surgeon, based on

an evaluation of the specific case, the surgeon's best medical

judgement, and the desires of the patient. That is really what this

issue is all about -- doctors making decisions they believe in and

feel comfortable with, taking into consideration the specific

factors involved.

Mr. Chairman, this entire referral process is not unique to the area

of eye/vision care, but is really no different than other situations

in the health care system such as the relationship between

cardiologists and cardiovascular surgeons or family practitioners

and various specialty providers.

A growing number of ophthalmic surgeons, who have observed first

hand optometric education and have great confidence in the abilities

of doctors of optometry to provide the care needed for

post-operative patients, have become comfortable with comanaging

post-cataract patients. Others within ophthalmology do not share

this philosophy.

This difference of opinion within the ophthalmolgical community

itself is an element we believe the Committee should focus on to

fully understand this issue. There is ample evidence to suggest

that the American Academy of Ophthalmology and its officers are

engaged in a systematic effort to exclude doctors of optometry from

providing to patients post-operative services which doctors of

optometry are permitted by state law to perform. These activities

are in direct conflict with the Federal Trade Commission's 1983

Advisory Opinion conditionally approving the AAO Code of Ethics.
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This conditional FTC approval of the Acadeaw code hinged partly on

commission interpretation of Rule 8 of the code, 'Post-Operative

Care." Rule 8 states in part that the operating ophthalmologist

should provide "those aspects of post-operative care within the

unique competence of the ophthalmologist (fhich do not include thdse

permitted by law to be performed by auxiliaries)." In its letter of

approval, the FTC stated that this rule "would not prevent

ophthalmologists from arranging for optometrists to provide

post-operative care services consistent with state law."

Mr. Chairman, we would like to reiterate in this regard our firm

belief that care rendered by doctors of optometry to post-operative

patients is clearly within the scope of optometric practice in the

various states. In states where the qualifications and

authorization of doctors of optometry to provide such care under

statf law have been challenged this belief has been upheld. In

fact, the North Carolina Board of Medical Examiners requested a

ruling in 1986 from the state's Attorney General on this question.

The Attorney General concluded "The procedures identified herein as

components of post-operative care of cataract surgery patients fall

within the definition of optometry when done by a licensed

optometrist, and do not constitute the unauthorized practice of

medicine." We know of no instance where state law precludes this

care.

Since approval of the Code, AAO and some of its officials have

conveniently ignored the qualifying and limiting language contained

in the code, language which in fact was included at the insistence

of the FTC, and have undertaken an effort to discourage and

intimidate ophthalmologists from comanaging post-cataract patients

with doctors of optometry.

Through a series of public pronouncements and private

communications, AAO and its officials have sought to twist the

intent of this rule to scare its members into avoiding any

comanagement situations. Perhaps the most blatant example of this

activity is a most restrictive policy statement on post-operative

care published by the Academy in 1987.

This statement starts by delivering the message that most

ophthalmologists believe that only ophthalmologists should provide

post-operative care and others believe that an ophthalmologist
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should not operate unless he will provide such care. The statement

.then pays lip service to the FTC approved code, stating that legal

constraints limit 'the extent to which" AAO policy may reflect these

views. Yet AAO concludes by stating that the ophthalmologist is

'uniquely competent and qualified to perform cataract surgery with

its presurgical evaluation and post-operative management."

This statement, and other highly publicized activities by the AAO,

has sent a chilling signal to AAO members. The signal is that only

ophthalmologists should provide post-operative care and that AAO

members should boycott optometrists to achieve this exclusionary

goal.

While many of these activities appear to be cloaked in a concern

about quality, it is clear from remarks by AAO officals that

economics is an important motivation. Dr. Hunter Stokes, AAO

Secretary for Governmental Relations, declared in a December 15,

1987 interview in Ocular Surgery News: "It would be different if

there was a shortage of ophthalmologists and we were so busy we

didn't have time to provide post-op care, but that's the farthest

thing from the truth." Earlier, in an article in Argus, the

official AAO publication, Dr. Stokes also expressed his worry about

the economic impact of optometric post-operative care. Noting a

"surplus of ophthalmologists in so many parts of the country,' Dr.

Stokes complained that the "other myopic aspect of optometric

post-operative care is the effect it has on other ophthalmologists

in the area."

We have recently submitted a request to the Federal Trade Commission

to conduct an investigation of these actions by the AAO with regard

to its,Code of Ethics, and I would be pleased to provide you with a

copy of that document.

Mr. Chairman, we do not raise this question to minimize or sweep

aside the concerns you have raised. However, we believe strongly

that it is an important factor that cannot and should not be ignored.
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The bottom line in discussing this issue should be patient care, Mr.

Chairman. No doctor should act in a way he considers to be against

his best judgement and the patient's welfare. It has been suggested

that the global fee and modifier approach to paying for cataract

surgery and post-operative care cay be causing this to occur. I

think that may be an oversimpliflication, but certainly we are most

willing to explore with you and others alternative mans of

reimbursement that recognize patient care is paramount. We stand

ready to work with you to address potential probleis and seek

sensible solutions that assure access to quality care and the right

of practitioners to render care within their scope of practice.

I would be happy to respond to questions.
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STATEMENT OF CHARLES BOOTH, DIRECTOR, OFFICE OF REIM-
BURSEMENT POLICY, HEALTH CARE FINANCING ADMINISTRA-
TION, WASHINGTON, DC
Mr. Boom. Senator Heinz, I am Charles Booth, Director of the

Office of Reimbursement Policy of the Health Care Financing Ad-
ministration.

I'm pleased to be here this morning to discuss Medicare pay-
ments to ophthalmologists and optometrists for services rendered
to cataract surgery.

The Omnibus Reconciliation Act of 1980 permitted optometrists
to be paid for services relating to the treatment of patients who
had their optic lens removed during cataract surgery. These serv-
ices include the fitting of corrective eyeglasses, physical examina-
tion of the eye, and evaluation of the eye's visual function.

That act also required the Department to submit a report to the
Congress on expanding payment to optometrists for other public
services which they are licensed to perform under State law.

In that report the Department opposed expanding payments to
optometrists because we had no evidence that beneficiaries lacked
access to vision care services, and because we were concerned that
optometrists might provide duplicative and perhaps unnecessary
services.

However, in its 1986 Reconciliation Act, Congress expanded Med-
icare payment to optometrists to include all Medicare-covered
vision care services which they are legally authorized to perform in
the State in which they practice.

Concerns have been expressed that direct payment to optom-
etrists under Medicare has introduced financial incentives into the
medical decisionmaking process, thereby encouraging optometrists
to refer patients for surgery which is either premature or unneces-
sary.

The claim is made that these incentives have changed referral
patterns so that optometrists refer patients for cataract surgery
only to surgeons who agree to refer these patients back to them for
post-operative care. Finally, questions have been raised concerning
the qualifications of optometrists to provide this care, which may
be encouraged by the payment provision.

We too are concerned that services provided the Medicare benefi-
ciaries are medically necessary and meet professionally recognized
standards of quality. However, it is important to emphasize that we
have seen no evidence that the quality of cataract surgery and
post-surgical care has declined.

Peer review organizations, PRO's, currently monitor any quality
problems that may arise during an inpatient stay for cataract sur-
gery and soon will be reviewing surgical services provided by am-
bulatory surgery centers and hospital outpatient areas, under the
contract cycle beginning October 1, 1988. PRO's in two States,
Pennsylvania and Massachusetts, are now beginning this review.

PRO's will not, however, be able to identify most cases with post-
operative complications which generally are treated in physicians'
offices. PRO's currently do not review care provided in this setting,
although they will begin reviewing such care on a pilot basis in
January 1989.
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When problems are identified in any practice setting, the PRO
will take appropriate corrective action, such as practitioner educa-
tion or, as a last resort, sanctions where warranted.

I would like to turn now to the issue of whether direct payment
to optometrists contributes to premature or unnecessary cataract
surgery and poor quality post-operative care.

The statutory language which authorizes direct payment of op-
tometrists clearly states that they are to be considered as physi-
cians for all the Medicare-covered vision care services they are li-
censed to perform under State law.

In the absence of State licensure laws which prohibit optom-
etrists from rendering pre- and post-surgical care, the statute gives
us no authority to deny payment to optometrists for this care.

In designing a payment system to implement this provision, we
had to guard against duplicative payment. The system used to pay
optometrists is based on long-standing payment procedures regard-
ing co-management of surgical patients. This type of co-manage-
ment is far from unusual.

For example, beneficiaries living in rural areas frequently are re-
ferred to regional medical centers for surgery, return home after
surgery, and receive follow-up care from physicians in their area. It
would be unreasonable to require these beneficiaries to receive
post-operative care from their operating surgeon.

For this reason, our payment system identifies instances in
which a physician other than the operating surgeon provides pre-
or post-operative care to assure that duplicate payments are not
made.

With regard to the impact of this payment provision on referral
patterns, we see nothing inherently wrong with the establishment
of referral patterns between optometrists and ophthalmologists, so
long as the patients require cataract surgery.

To the extent that we identify referral patterns which involve
fraud or kickbacks, we will, of course, notify the Inspector Gener-
al's office for investigation and further action.
. In conclusion, the Department has implemented the law which
requires direct payment of optometrists for Medicare-covered serv-
ices. In doing so we have instituted safeguards to protect against
duplicative payment for these services.

We believe that quality has not declined in the treatment of
beneficiaries undergoing cataract surgery. However, to the extent
that PRO's identify poor quality care now and in the future, with
their increased review responsibilities, we will take action to cor-
rect those problems.

Any further action requiring change of coverage of, or payment
for, vision care services, would require a statutory amendment.

Thank you.
[The prepared statement of Mr. Booth follows:]
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Senator Heinz, I am Charles Booth, Director of the Office of

Reimbursement Policy of the Health Care Financing Administration

(HCFA). I am pleased to be here this morning to discuss Medicare

payment to ophthalmologists and optometrists for services related

to cataract surgery.

BACKGROUND

To provide some background, let me point out that vision care

services covered under the Medicare program are limited to those

necessary to treat eye diseases such as glaucoma or cataracts.

Prior to July 1981, optometrists could not be paid directly for

any of these services. However, the Omnibus Reconciliation Act

of 1980 permitted optometrists to be paid for services related to

the treatment of patients who have had their optic lenses removed

during cataract surgery. These services include fitting of

corrective eyeglasses, physical examination of the eye, and

evaluation of the eye's visual function.
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That Act also required the Department to submit a report to

Congress on expanding payment to optometrists for other covered

services which they are licensed to perform under State law. in

that report, the Department opposed expanding payment to

optometrists because we had no evidence that beneficiaries lacked

access to vision care services and because we were concerned that

optometrists might provide duplicative and perhaps unnecessary

services.

However, in its 1986 reconciliation act, Congress expanded

Medicare payment to optometrists to include all Medicare-covered

vision care services which they are legally authorized to perform

in the State in which they practice.

In April 1987, HCFA issued instructions to the carriers notifying

them of this coverage change and providing guidance regarding

payment for optometrists' services. Based on long-standing

policy regarding medical services not provided by the operating

surgeon, we instructed our carriers to develop the means to

identify pre- or post-surgical services provided by an

optometrist and to avoid paying both the surgeon and the

optometrist for the same services.

ISSUES

Concerns have been expressed that direct payment of optometrists

under Medicare has introduced financial incentives into the

medical decision-making process, thereby encouraging optometrists

to refer patients for surgery which is either premature or

unnecessary. The claim is made that these incentives have

changed referral patterns so that optometrists refer patients for

cataract surgery only to surgeons who agree to refer these

patients back to them for post-operative care. Finally,

questions have been raised concerning the qualifications of

optometrists to provide this care, which may be encouraged by the

payment provision.

HCFA'S ROLE IN ADDRESSING THESE ISSUES

We too are concerned that services provided to Medicare

beneficiaries are medically necessary and meet professionally

recognized standards of quality. However, it is important to

emphasize that we have seen no evidence that the quality of

cataract surgery and post-surgical care has declined. There will
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always be anecdotal instances of poor quality in any area of

medical practice, but Ira Abramson, M.D., in Cataract Surgerv,

reports that the success rate of cataract surgery with

intraocular lens insertions is 99 percent.

Peer review organizations (PRO) currently monitor any quality

problems that may arise during an inpatient stay for cataract

surgery and soon will be reviewing surgical services provided in

Ambulatory Surgery Centers and hospital outpatient areas, under

the contract cycle beginning October 1, 1988. PROs in two

states, Pennsylvania and Massachusetts, are now beginning this

review.

PROs will not, however, be able to identify most cases with post-

operative complications, which generally are treated in

physicians' offices. PROs currently do not review care provided

in this setting, although they will begin reviewing such care on

a pilot basis in January 1989..

When problems are identified in any practice setting, the PRO

will take appropriate corrective action such as practitioner

education or, as a last resort, sanctions where warranted.

Payment Policv. I would like to turn now to the issue of whether

direct payment to optometrists contributes to premature or

unnecessary cataract surgery and poor quality post-operative

care.

The statutory langauge which authorizes direct payment of

optometrists clearly states that they are to be considered as

"physicians" for all the Medicare-covered vision care services

they are licensed to perform under State law. In the absence of

State licensure laws which prohibit optometrists from rendering

pre- and post-surgical care, the statute gives us no authority to

deny payment to optometrists for this care.
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In designing a payment system to implement this provision, we had

to guard against duplicative payment. The system used to pay

optometrists is based on long-standing payment procedures

regarding co-management of surgical patients. This type of co-

management is far from unusual. For example, beneficiaries

living in rural areas frequently are referred to regional medical

centers for surgery, return home after the surgery, and receive

follow-up care from physicians in their area. It would be

unreasonable to require these beneficiaries to receive post-

operative care from their operating surgeon. For this reason,

our payment system identifies instances in which a physician

other than the operating surgeon provides pre- or post-operative

care to assure that duplicate payments are not made.

With regard to the impact of this payment provision on referral

patterns, we see nothing inherently wrong with the establishment

of referral patterns between optometrists and ophthalmologists,

so long as the patients require cataract surgery. To the extent

that we identify referral patterns which involve fraud or

kickbacks, we will of course notify the Inspector General's

office for investigation and further action.

IV. CONCLUSION

In conclusion, the Department has implemented the law which

requires direct payment of optometrists for Medicare-covered

services. In so doing, we have instituted safeguards to protect

against duplicative payment for these services.

We believe that quality has not declined in the treatment of

beneficiaries undergoing cataract surgery. However, to the

extent that PROs identify poor quality care now and in the

future, with their increased review responsibilities, we will

take action to correct these problems.

Any further actions regarding changes in coverage of or payment

for vision care services would require a statutory amendment.

I will be happy to answer any questions you may have.
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Senator HEINZ. Thank you very much, Mr. Booth.
Mr. Kriss.

STATEMENT OF ERIC KRISS, PRESIDENT AND CHAIRMAN,
MEDIVISION, BOSTON, MA

Mr. KRISS. Senator Heinz, I am Eric Kriss, Chairman and Presi-
dent of MediVision, the Nation's largest eye care provider serving
patients in 17 States.

Our goal is to eliminate all poor quality care in America and I'd
like to thank you for holding this hearing so that we can all im-
prove upon what we do.

There are five questions that I would like to address today.
First, can optometrists be integrated into surgical eye care deliv-

ery with high quality results?
Second, should optometrists be integrated with surgical care?
Third, are eye care delivery systems that support the integration

of optometry and ophthalmology gaining market share, and if so,
why?

Fourth what is the competitive response to these new delivery
systems?

And finally, what steps can be taken to eliminate the potential
for fraud and abuse?

The answer to the first question-can optometrists be integrated
into surgical eye care delivery with high quality results-is an em-
phatic yes. The MediVision network itself is proof.

We have treated hundreds of thousands of patients and have in-
tegrated over 2,000 optometrists into our system. From the found-
ing of our organization in 1984 through the end of the current cal-
endar year, MediVision physicians will have performed roughly
100,000 cataract/implant procedures.

Of this voluminous universe of surgical patients, we know of not
a single malpractice claim or judgment that has resulted from the
delegation of post-operative care to optometrists. We attribute this
unprecedented record to the high quality of care provided both
within each MediVision center and by local optometrists serving as
each patient's primary eye care doctor. Our integrated system
clearly works to provide care of unsurpassed quality.

The next question is: Should optometrists be integrated into sur-
gical care?

Again, the answer is yes. Optometrists already diagnose 20 to 40
percent of all eye diseases and are recognized as primary eye care
doctors in most rural areas of America. Removing optometrists
would restrict the delivery of eye care to many older and poorer
citizens.

Post-operative case management by optometrists has been
proven medically effective, and is an appropriate division of labor
among eye care practitioners.

Are eye care delivery systems that support the integration of op-
tometry and ophthalmology gaining market share, and if so, why?

Indeed, these systems are gaining market share. The high qual-
ity combination of surgical specialization and continuing personal
attention from optometrists generates a powerful degree of patient
goodwill.
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This goodwill has fostered MediVision's growth from 0 to 3 per-
cent of the market share nationally since 1984 as an example. Of
course, a corollary to this increased market share is that some
practitioners have been losing patients due to the heightened in-
tensity of the competition, and these practitioners are obviously
upset.

It is no surprise that in markets such as the Carolinas, Tennes-
see, and Georgia, where eye care centers with an integrated focus
have become very successful and have received widespread public
acceptance, that there has been a significant amount of anticom-
petitive activity on the part of some underemployed ophthalmol-
ogists.

Specifically then, what has been the competitive response? Faced
with this new breed of care delivery, many ophthalmologists have
banded together through existing organizations to attempt to
thwart the very concept of integration, mostly through. unsubstan-
tiated claims of poor quality care. But let's not be misled.

Economic self-interest is behind all of this talk. In order to pro-
tect its flanks from eroding market share, traditional ophthalmolo-
gy, represented both by the American Academy and by State asso-
ciations, has become engaged in political string pulling, anticom-
petitive actions, and lawsuits.

In short, ophthalmologists are acting like a cartel. We know
what cartels do from our experience with OPEC: they try to keep
prices up, keep the level of services down, and threaten to under-
mine the free market forces that are at work here.

I urge Senator Heinz and the Congress not to take hasty action
which will strengthen this cartel.

However, there are an unscrupulous few who try fraudulent
means to subvert legitimate competition, and I think that should
be the focus of our inquiry.
- So finally: What steps can be taken to eliminate the potential for

fraud and abuse?
One major positive step has already been taken by Congress in

allowing optometrists to bill the program directly for services pro-
vided to Medicare beneficiaries. Direct Medicare payment to op-
tometrists has eliminated an opportunity for financial inducement.
Today, rather than financial ties to surgeons, optometrists receive
direct payment from the Medicare Program.

The system may be improved by eliminating non-cash abusive in-
centives and unfair marketing practices. We have a few specific
suggestions:

Eliminate free travel and vacation junkets offered by some oph-
thalmologists to referring optometrists.

Stop abusive marketing practices by intraocular lens manufac-
turers who offer to generate referrals. The cost of these programs
is in effect added to the intraocular lens invoice which is then paid
by Medicare.

Curtail excessive gift giving, below-market rentals, and so forth. I
thank you very much for your consideration.

[The prepared statement of Mr. Kriss follows:]
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TESTIMONY OF ERIC A. KRISS
CHAIRMAN AND PRESIDENT

MEDIVISION. INC.

BEFORE THE

SPECIAL COMMITTEE ON AGING
THE UNITED STATES SENATE

MAY 23. 1988

I'd first like to thank Senator Heinz for giving us the opportunity to

be here this morning to provide testimony regarding the current Medicare

reimbursement system as it pertains to eye care, and particularly with regard

to the nature of relationships between practitioners in the delivery of that

care.

We've boiled the focus of this hearing down to five salient questions.

These questions are:

Can optometrists be integrated into surgical eye care delivery

with high quality results?

Should optometrists be integrated into surgical care?

Are eye care delivery systems that support the integration of

optometry and ophthalmology gaining market share? If. so, why?

What is the competitive response to these new systems?

What steps can be taken to eliminate the potential for fraud

and abuse?

Each of these questions will be addressed in turn.

I) Can optometrists be integrated into surgical eye care delivery with

high quality results?

The answer to this question is an emphatic *yes.' The MediVision

network is proof. We've treated thousands and thousands of patients, and

have integrated over 2.000 optometrists into our system. From the founding

of our organization in 1984 through the end of the current calendar year.

MediVision physicians will have performed roughly 100,000 cataract/implant

procedures. Of this voluminous universe of surgical patients, we know of not

a single malpractice claim or judgment that has resulted from the delegation

of post-operative care to optometrists. We attribute this unprecedented

record to the high quality of care provided both within each MediVision

center and by local optometrists serving as each patient's primary care eye

doctor. Our integrated system clearly works to provide care of unsurpassed

quality.

2) Should optometrists be integrated into surgical care?

Again, the answer is yes. Optometrists already diagnose 20% to 40% of

all eye disease and are recognized as primary eye care doctors in most rural

areas of America. Removing optometrists would restrict the delivery of eye

care to many older and poorer citizens._



Post-operative case management by optometrists has been proven medically
effective, and is an appropriate division of labor among eye care
practitioners. The best use of a surgical sub-specialist's time is in the
provision of surgical services by examining patient candidates for surgery,
performing needed surgical procedures, and examining surgical patients both
24 hours after surgery, periodically through the post-operative case
management period, and sporadically on an as needed basis in consultation

with the primary care optometrist.

By contrast, the primary care optometrist's time is best used in
providing refractions, fitting patients for eyeglasses and contact lenses,
diagnosing and treating simple eye disorders and monitoring the progress of

surgical patients through the post-operative healing process.

3) Are eye care delivery systems that support the integration of
optometry and ophthalmology gaining market share? If so, why?

Indeed they are. The high quality combination of surgical
specialization and continuing personal attention from optometrists generates
a powerful degree of patient goodwill. This goodwill has fostered
MediVision's growth from zero to 3% market share nationally since 1984. Of
course, a corollary to this increased market share is that some practitioners
have been losing a lot of business due to the heightened intensity of
competition. These practitioners are obviously upset, It is no surprise
that in markets such as the Carolinas, Tennessee and Georgia, where eye care
centers with an integrated focus have become very successful and received

widespread public acceptance, there has been a significant amount of anti-
competitive activity on the part of organized ophthalmology.

4) What is the competitive response?

Faced with this new breed of competition, many ophthalmologists have
banded together through existing organizations to attempt to thwart the very
concept of integration. In order to protect its flanks from eroding market
share, organized ophthalmology, represented both by the American Academy and
by state associations, has become engaged in political activism, name-
calling, and lawsuits. Here are some examples of these activities:

a) The American Academy of Ophthalmology has attempted to use

the congressionally-mandated pre-certification program as a means

to achieve its goal of prohibiting optometric post-operative case

management -- an attempt which has been met by the Health Care

Financing Administration with a resoundingly negative response;

b) A North Carolina Board of Medical Examiners motion decrying
optometric post-operative care as the unauthorized practice of
medicine was explicitly overturned by the state attorney general;

c) The Virginia Society of Ophthalmology issued a letter which
interpreted an agreement between Virginia's boards of medicine and

optometry in such a way as to lead its membership to believe that
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the agreement was more restrictive towards optometric post-

operative case management than is actually the case.

Several other examples exist of organized ophthalmology's attempts to

restrict optometric practice.

One inroad the Academy has made is represented by a new coverage

guideline issued by its captive malpractice insurer. Ophthalmic Mutual

Insurance Company, which recently restricted its coverage to preclude post-

operative care by other than the operating surgeon or another

ophthalmologist. Based on our experience, we question the actuarial basis of

this coverage guideline. In essence, organized ophthalmology has only been

successful in policy areas in which it has sole province. Publicly

accountable policy typically supports optometric post-operative case

management because it is medically effective and serves the best interest of

patients.

Some competitors, faced with integrated care delivery for the first

time, recognize the wave of the future and adapt to changing times rather

adopting a cartel mentality to fight it. Unfortunately, a few practitioners

and companies try fraudulent means to subvert legitimate competition.

5) What steps can be taken to eliminate the potential for fraud and

abuse?

One major positive step has already been taken by the Congress in

allowing optometrists to bill the program directly for services provided to

Medicare beneficiaries. Direct Medicare pa! ment to optometrists has

eliminated in most instances the appearance of impropriety on the part of

ophthalmologists making payments to subcontracting optometrists for services

rendered. Today, rather than financial arrangements between practitioners

for the provision of needed services, optometrists receive direct payment

from the Medicare program.

The system may be improved by eliminating non-cash abusive incentives

and unfair marketing practices. Specifically, we suggest guidelines to:

a) eliminate free travel and vacation junkets offered by

ophthalmologists to referring optometrists;

b) stop abusive marketing practices by some intraocular lens

manufacturers who offer to generate referrals (the cost of these

programs is in effect added to the intraocular lens invoice and

paid by Medicare);

c) curtail excessive gift-giving, below-market rentals, and

other non-cash inducements.

Thank you very much for your consideration.
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Testimony of Eric A. Kriss
Special Committee on Aging
May 23, 1988

ABOUT MEDIVISION

MediVision, Inc., headquartered in Boston, Massachusetts, is a network
of 30 eye care centers in 17 states. The MediVision network is in the
forefront of a revolution in the delivery of eye care to American citizens.
In 1987, MediVision facilities and Physicians delivered 3% of the nation's
surgical eye care, establishing the network as the market leader in a
fragmented industry.

I Because of its specialization in eye surgery, the MediVision network
serves a disproportionate number of elderly citizens, many of whom are poor
and without supplemental insurance. This specialization also allows
MediVision to deliver eye care of the highest possible quality while
presenting the lowest possible cost to the federal Medicare program.

The cost advantage MediVision facilities represent to the Medicare
program may be summarized by assuming that, in the company's absence, most
cataract/implant surgeries would be performed in outpatient departments of
hospitals at roughly 51500 per case. By contrast, the same surgery provided
in a MediVision ambulatory surgical center costs Medicare just S480, a
savings of $1000 per case as compared to the hospital environment. During
1987 alone, over 25,000 cataract/implant surgeries were performed through
MediVision's eye care centers, providing Medicare program savings of $25
million.

MediVision actively encourages the coordination of care among
optometrists and ophthalmologists. In fact, the concept of integrated care
is central to the MediVision philosophy. By working closely with a patient's
optometrist, who is in effect the primary care eye doctor, a Mediaision
ophthalmologist is best able to refine and perfect the art of eye
microsurgery. By hosting continuing education and training programs for
local optometrists, MediVision doctors also provide vital professional
training and thereby enhance the overall eye health of a community.

Patients and their families are comfortable with an integrated system
for several reasons. For one thing, they know that a surgical sub-specialist
is truly expert in delivering surgical eye care. As with any profession, the
quality and effectiveness of the delivery of a specific service only
increases as an individual becomes familiar with different problems which may
arise through the experience afforded by repetition. A cataract surgeon
performing 500 surgeries annually will very likely become more expert than
one performing 50. Furthermore, when the operating surgeon deems it
medically appropriate, the patient returns to the office of his primary care
optometrist, who frequently is located much closer to the patient's home.

MediVision's commitment to eye care of the highest quality is
demonstrated through its continuing education programs, through which
community optometrists earn credit while keeping abreast of current
developments in the state-of-the-art delivery of high quality, cost-effective
eye care.

At each MediVision center, a doctor of optometry serves as the cedter
director. All center directors conduct six seminars each year at which
continuing education credits are available to community optometrists. The
high caliber of MediVision's corps of center directors is underscored by the
fact that three out of every four of the teachers and lecturers at
optometry's 1988 Southern Congress was a center director, as were close to
half of the instructors at the annual meeting of the America' Optometric
Association. Of all 1987 graduates of schools of optometry in the United
States, 10% had completed an internship rotation at a MediVision eye care
center. Finally, of 55 optometric residency programs nationally, 30 are
offered by schools of optometry, 15 by the Veterans' Administration, and 10
by MediVision eye care centers.
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Senator HEINZ. Thank you very much, Mr. Kriss.
Well, gentlemen, you've all testified to the subject of the hearing

from a variety of points of view but I want to see if I can't draw
out some common threads from your testimony.

But first I want to return to Mr. Mitchell whose work and that of
the OIG generally has been extremely valuable to our committee
over the years. Indeed, I might say, Mr. Mitchell, without you and
Stanley Ross' great help it would not have been possible to frame
the Fraud and Abuse Act we were able to pass after some 4 years
of effort trying to pass in the Senate and the House 1987 legislation
you referred to and gave me such generous credit for writing.

Let me ask you this: Most of us have heard about your, the
FBI's, and the Attorney General's investigation of kickbacks in-
volving claims of physicians for referrals to clinical labs serving
Pennsylvania and New Jersey. You referred to that in your state-
ment.

Are we facing a similar situation with some of the cases of pay-
ments for cataract patient referrals that we've heard about today?
Take, for example, a hypothetical case where an ophthalmologist
agrees to pay an optometrist a flat rate for each referral independ-
ent of any amount of post-operative involvement, is that a kickback
and would it be illegal?

Mr. MITCHELL. Well, it's difficult for me to answer for the judi-
cial system, Senator, on whether or not it is a kickback, but I
would say it is an item that the Office of the Inspector General
would take under investigation.

Senator HEINZ. Now, you found only 3 percent of ophthalmol-
ogists using modifier 54, suggesting that optometrists are doing
very little post-operative care, but at the same time you found that
28 percent of ophthalmologists in their interviews said they used
optometrists for post-operative care. That's quite a difference.

How do you explain that difference between 3 and 28 percent?
Mr. MITCHELL. We've not finished our analysis, Senator, but the

indications are that you were looking at a data base that's a little
old and that the phenomenon is growing and if you look at it from
a year from now, the 3 percent will be much greater.

Senator HEINZ. If that's so, is it because you believe your data
simply are lagging behind practice?

Mr. MITCHELL. We believe the ophthalmologists are lagging
behind in their use of the modifier 54.

Senator HEINZ. Now, in your testimony I believe you found that
there were some strong associated relationships, namely that those
surgeons that used optometrists were highly correlated with refer-
rals from optometrists, short post-operative involvement of sur-
geons with their patients, higher incomes to the tune of $1.9 mil-
lion compared to $930,000 a year in payments for Medicare.

Does that pattern show that there is a very strong financial in-
centive for ophthalmologists to use optometrists and perhaps as a
result skimp on necessary post-operative care?

Mr. MITCHELL. Certainly it appears, Senator, that there's a
strong financial incentive to enter into these arrangements.
Whether or not that would lead to the skimping on the post-surgi-
cal care, our data does not yet reveal, although it is indicated that
the ophthalmologist who entered into these arrangements, have a
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much shorter post-operative contact with the patient than thosewho do not.
Senator HEINZ. I assume that you are not qualified to comment

on whether a shorter post-operative involvement on the part of theophthalmologist does or does not constitute a skimping on care?
Mr. MITCHELL. That's correct, Senator, I'm not.
Senator HEINZ. Now, you also found that 22 percent of ophthal-

mologists do not examine their patients immediately before andthe day after surgery.
Now, I understand you're not a physician but based on whatyou've heard today, and what we've learned generally about the

importance of the surgeon's role here, doesn't that strike you as po-tentially a very serious quality issue?
Mr. MITCHELL. It would seem that it's something that we need tofollowup on, Senator, and keep a close eye on.
A very interesting thing to us was that 88 percent of the ophthal-

mologists who did use the modifier 54 also saw the patient post-op.
Senator HEINZ. So what you're saying is the fact that someone isusing modifier 54 doesn't necessarily mean that they are skimping

on post-operative care?
Mr. MITCHELL. That's the indication to us.
Senator HEINZ. Is there a need for a stronger peer review organi-

zation role in quality oversight, prior certification of surgical neces-
sity? Is there a need for mandatory second opinion?

Mr. MITCHELL. We believe the answer to both is yes.
Senator HEINZ. I realize that you cannot discuss the specifics ofany of the cataract cases that your office is investigating but I un-derstand you are investigating some. Is that correct?
Mr. MITCHELL. That's correct, sir.
Senator HEINZ. Can you, without revealing anything youshouldn't reveal, at least give us some ideas of the type, generally

speaking, of cases that you are investigating?
Do they all involve referral networks, for example, or are thesetypes of arrangements just one of several kinds of questionable

practices you're looking into?
Mr. MITCHELL. Of the active cases that we have open, Senator, 60some odd, well over 10 percent of them are cases that involve refer-ral processes of one type or another between ophthalmologists andoptometrists, and this referral arrangement is the fastest growing

area of complaints, if you will, that we are receiving in the area.
Senator HEINZ. Thank you very much, Mr. Mitchell.
I'm going to ask Doctor Stokes, Doctor Hanlen, and Mr. Kriss toconsider themselves a mini-panel for the purpose of answering aseries of questions, to see if we can't get some consensus on how wetake action to address those problems.
So I'm going to ask a question and then I'm going to go rightdown to Doctor Stokes, Doctor Hanlen, and Mr. Kriss.
I'm sorry, Mr. Booth, that we're going to skip over you for themoment, but don't worry, we don't intend to ignore you. We appre-ciate your being here.
Mr. BOOTH. Thank you.
Senator HEINZ. Now, first, do you all agree that to the extentthat kickbacks or induced referrals exist, that they are unethical,
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that they do put patients at an unnecessary risk, independent of
practice, style or volume, and should be stopped?

Doctor Stokes, do you agree?
Dr. STOKES. Yes, I do, and I think the Medicare fraud and abuse

law is necessary.
Dr. HANLEN. I do agree to that.
Senator HEINZ. Mr. Kriss.
Mr. KRISS. Absolutely agree.
Senator HEINZ. I'm glad you all agreed. I'd hate to be saying no

to that question. None of you are beating your wives currently, I'm
very pleased.

Dr. STOKES. Is that the question?
Senator HEINZ. Am I correct in saying that you find problems

with the current reimbursement approach of the modifier either
because its application to cataract surgery is inappropriate or be-
cause it is being misused?

Dr. Stokes.
Dr. STOKES. That's correct.
Senator HEINZ. Doctor Hanlen?
Dr. HANLEN. No, I don't believe there's a major problem with the

modifier situation at this time.
Senator HEINZ. Mr. Kriss.
Mr. KRISS. I concur with Doctor Hanlen, I don't believe there's a

major problem at this time.
Senator HEINZ. Now, am I correct that the basic standards of

good cataract surgical care include the following: First, a thorough
pre-op eye health exam by the attending surgeon or consultation
with the family or other physician; number two, a decision by the
surgeon and the patient that surgery is necessary; number three,
at least 1 day after, post-operative exam by the attending surgeon,
and fourth, the surgeon's continued management of care until he
or she determines that the patient may be or should be discharged
to another provider?

Doctor Stokes?
Dr. STOKES. I agree that those are among the minimum stand-

ards. I would think that post-operative care would need to be am-
plified beyond what you said.

Senator HEINZ. Doctor Hanlen?
Dr. HANLEN. I agree with the exception that it's possible at the

end of that 24-hour visit that the surgeon may confirm that the pa-
tient may be seen by a doctor of optometry for the continued post-
operative care.

Senator HEINZ. The fourth point is the surgeon's continued man-
agement of care which certainly could extend well beyond the first
visit, what I referred to as within the 24 hours after surgery. It
may extend well beyond that.

I did not mean to imply that standard medical practice was for
the ophthalmologist to have one visit to the patient and adios, that
was not the implication, so you correctly diagnosed what I meant.

Mr. Kriss.
Mr. KRISS. I would agree with those standards.
Senator HEINZ. Now, assuming that we can, and indeed we just

did, agree on these basic principles of care, do you believe that
Medicare could protect against some of the problems we've heard
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about today by setting similar standards within the framework of
our reimbursement and quality review structures independent of
practice or styles?

Doctor Stokes.
Dr. STOKES. Yes, I think they could and I think they should.
Senator HEINZ. Doctor Hanlen.
Dr. HANLEN. I believe it can be done.
Senator KEINZ. Mr. Kriss.
Mr. KRISS. I believe we do not need additional regulation. There

are strong market-forces at work that encourage quality care.
Senator HEINZ. So we should do absolutely nothing?
Mr. KRISS. Yes, in terms of regulating standards for post-opera-

tive care.
Senator HEINZ. Medicare has no standards.
Mr. KRISS. I believe we should avoid the urge to legislate more

exact standards.
Senator HEINZ. Just ignore the problem as if there is no prob-

lem?
Mr. KRISS. There's no quality problem, Senator.
Senator HEINZ. Specifically, do you, or any of you, believe in a

stronger quality review of pre-op; surgical; and post-op care? Let
me put the question this way, that PRO review of pre-op surgical
and post-operative care is desirable?

Dr. Stokes?
Dr. STOKES. I think it's critical and the Academy has been very

disappointed that HCFA chose in its original remarks to the State
carriers not to insist that post-operative care be defined relative to
the standard of care in each State when approving cataract sur-
gery.

I must add that we're pleased now that HCFA is going to insist
that each cataract be evaluated by the PRO in the new standards
that are coming out.

Senator HEINZ. That's an unusual step because they're insisting
on mandatory evaluation of each decision. Is that correct?

Dr. STOKES. Yes. It is unusual and it's going to be time-consum-
ing for the PRO. We feel that under the present circumstances it
doesn't go nearly far enough in terms of assuring that only neces-
sary surgery be done.

Senator HEINZ. Doctor Hanlen, then do you agree on the PRO
rule?

Dr. HANLEN. Yes. I think it may be desirable, although not in
every surgical situation.

Mr. KRISS. I think to a large extent PRO review is unnecessary.
Senator HEINZ. What about whether there should be a second

surgical opinion?
Doctor Stokes, it's been strongly recommended by OIG.
Dr. STOKES. The general attitude of physicians is that second

opinions would create a major breakdown in the orderly providing
of services because of the inordinate delays in getting the patient
to a second opinion, assembling the information.

I think in all honesty from a very personal standpoint that that
is the only way that we would ever get at the absolute appreciation
of the problem. Some sort of random second opinion or some sort of
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a second opinion program in one particular site as an ongoing
study.

Senator HEINZ. So possibly as a sample?
Dr. STOKES. Yes, sir.
Senator HEINZ. But not necessarily 100 percent?
Dr. STOKES. 100 percent for second opinions for cataract surgery

is a million second opinions a year and that would be an incredible
task.

Senator HEINZ. Doctor Hanlen, how do you feel about second
opinions?

Dr. HANLEN. I agree that second opinions may be necessary some
of the time.

However, I believe that in many situations where an optometrist
has referred that patient to an ophthalmologist for surgery there
have been two opinions there at that point in time.

Senator HEINZ. Mr. Kriss?
Mr. KRISS. I think all citizens have a right to second, third,

fourth, or hundredth opinion, but I don't think the Government
should get involved in mandating opinions and creating additional
healthcare costs.

Senator HEINZ. To the extent that there's a significant difference
in opinion and a lack of research to sort out the gray area between
post-op day one or perhaps week one and the final refraction in fit-
ting of glasses, which both O.D. and M.D. do, I understand, do you
all see a benefit to doing some outcome research, calling the panel
together to review the issue of M.D. and O.D. roles in post-op care?

Doctor Stokes?
Dr. STOKES. Outcome research in terms of the final result from

the operation?
Senator HEINZ. Yes, but with a view to establishing from the

standpoint of Medicare the boundaries within which Medicare
would reimburse the ophthalmologist and where they would se-
quentially reimburse the O.D.'s, the optometrists.

Dr. STOKES. I think that that would be interesting information to
have.

I would point out that in both cases of the tragedies we heard of
in the earlier panel, that's a very unusual situation. That's not
common, to lose an eye because of optometric post-operative man-
agement. There are problems with that, but I would think if you're
going to have any study on outcome, the most critical thing would
be go back to the beginning and there an absolute mandatory
second opinion by another ophthalmologist.

The only second opinion program in Medicare is one which re-
quires that the second opinion be provided by a person who can
provide the service. An optometric second opinion for cataract sur-
gery is irrelevant.

So I would think that outcome would be an interesting factor but
it would only be one factor we would have to have mandatory
second opinion up front.

Senator HEINZ. You testified a moment ago we should unbundle?
Dr. STOKES. No, sir.
Senator HEINZ. You did not. It was the other two ophthalmol-

ogists. I apologize.
Dr. STOKES. No, they said to rebundle.
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Senator HEINZ. Excuse me, all three of you agree that it was a
mistake to unbundle?

Dr. STOKES. Yes, sir.
Senator HEINZ. There are two things that people seem to agree

to upon here today. One is that optometrists, O.D.'s, have a legiti-
mate role to play in assisting in the management of a patient.
They not only account for a lot of referrals, but also a lot of neces-
sary and proper things that they can and probably should do.

I say "should" because I'm not a doctor and I can't speak with
authority. So nobody is saying, "Cut out the optometrist."

At the same time people are saying, "Well, the way that we're
now paying by unbundling is a mistake" and the only way, there-
fore, that occurs to me that we can address both issues is to say,
"All right, we're going to rebundle" but what we're really going to
have to do is pay opthalmologists a fee and then pay separately, in
a way hopefully that will prevent double billings, optometrists forcare that they render.

In order to do that intelligently, there will be a gray area of pa-
tient management, that will vary depending on style of practice-
nonetheless what we will have to do, I suspect, is to define or re-
quire HCFA to define where that gray area ends and the black
begins so that we will have that done in some rational or scientific
way, hence the studies I suggested.

Dr. STOKES. Yes, sir.
Senator HEINZ. Is there any alternative to that methodology?
Dr. STOKES. I think that-perhaps there are, but think that is

probably the most appropriate method. I think what you're saying
to redefine the parameters of the bundling?

Senator HEINZ. Yes, Doctor Stokes.
Dr. STOKES. What we would say is that the bundle begins at the

time that the patient is seen by someone qualified to do the sur-
gery and declares that the surgery should be done and that that
parameter for that global fee or period of time ends when the pa-
tient has recovered from the operation and is no longer in danger
statistically of a major problem and that usually comes after the
sutures have been cut, if that's necessary, which is at least 2
months after the operation.

Senator HEINZ. Really what I'm asking of you, Doctor Hanlen,
and of you, Doctor Stokes, and of you, Mr. Kriss, is: Is there any
reason that that boundary can't be fairly well defined by experts in
the field?

Doctor Hanlen.
Dr. HANLEN. I think the boundary may be defined, but it certain-

ly varies depending upon each individual surgical case.
I think the critical part of the reimbursement mechanism is toinsure that a provider is reimbursed for services provided under

Medicare. It's appropriate for the care rendered.
Senator HEINZ. I think you agree with me and I agree with the

second thing that you said.
Mr. Kriss.
Mr. KRISS. Senator, I'm not sure whether I agree or not. One

major problem is that technology is moving so rapidly, I am fearful
of attempts to write definitions which are obsolete by the time of
publication. We have seen changes in technology over a 10-year
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period which would make things 'done today totally unthinkable 10
years ago. It would be unfortuiie to have regulations etched in
stone which retard our medical advances.

Senator HEINZ. Very well.
Saving HCFA for last, Mr. Booth-, in your testimony you indicat-

ed that you just did what Congress told you, and maybe you did.
I'm certain you didn't do anything that Congress didn't tell you to
do.

Mr. BOOTH. Thank you.
Senator HEINZ. And not on every occasion can I say that.
Mr. BOOTH. That's why I thank you.
Senator HEINZ. That's not a compliment.
But, in his testimony, Doctor Stokes indicates that you had some

degrees of freedom in the way you interpreted the 1986 law that
you did not take advantage of. He basically argued, as I understood
his testimony on page 2, that you have not properly insisted on
limiting reimbursement to optometrists for only those services that
are authorized by each State.

He went on to state that in those States, State law explicitly per-
mits post-operative treatments by O.D.'s. If that is correct, and
right now that assertion is unrebutted, then it would appear as if
HCFA has taken the broadest possible interpretation of what Con-
gress wrote into the law and did not make an effort to ascertain
what was and wasn't authorized by State law, and assumed, as I
understand your testimony, that if it wasn't explicitly prohibited
by State law, it was okay, as opposed to what was explicitly permit-
ted.

What do you say to that?
Mr. BOOTH. Well, I sort of agree and I sort of disagree.
Senator HEINZ. Next question?
Mr. BOOTH. No, I'd like to continue if I might.
I haven't found any State laws that state specifically whether or

not an optometrist can perform post-operative cataract examina-
tions. But in looking at various State laws, it appears that the
State laws are somewhat broadly drawn.

For example, to take one not quite at random, the Common-
wealth of PA's State law says "under practice of optometry, the use
of any and all means or methods for the examination, diagnosis
and, except for drugs or surgery, treatment of conditions of the
human visual system and shall include the examination for adapt-
ing and fitting any and all kinds of lenses including cataract
lenses. The use of any and all means or methods for examination,
diagnosis and treatment."

Now that's a pretty difficult position it seems to me in this Com-
monwealth for me to say categorically that an optometrist cannot
render post-operative cataract care.

Senator HEINZ. So you're saying not only that the Congress gave
you a pretty large hunting license but also that the 50 States have
rather ambiguous constraints or restraints that are really beyond
you without hiring lawyers and going into court in every State that
you would like to take that chance.

Mr. BOOTH. Well, let me state it differently.
What we would do would be to deny the care, as I understand

Doctor Stokes' testimony, for post-cataract follow-up care rendered
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by optometrists, in which case the optometrist would take us to
court, and I think properly so, based on the reading of this statute
by a non-lawyer.

Senator HEINZ. Let me respond to one other comment you made
in your testimony which is that you haven't seen any evidence, as
yet, of a decline in the quality of care from cataract surgery or in
post-surgical care.

I'm reminded a little bit of an argument I got into with a former
HCFA administrator, now under indictment and perhaps convicted,
Mr. Haddow, about whether or not, and we don't wish your indict-
ment, but if you disagree with me--

Mr. BOOTH. Thank you.
Senator HEINZ. But I had an ongoing battle with HCFA and Mr.

Haddow and a few others all since for the most part replaced, not
of my doing, really, that there were, under the new DRG system,
threats to patient health and good outcomes because people were
being discharged sicker and quicker without proper attention to
post-discharge care settings.

And the argument provided by HCFA at that time was we have
no data that there are any problems. And there was a very good
reason, there was no data.

At that point the Health Care Financing Administration didn't
look beyond, at that point, the 10th day. It may even have been the
third day, I forget, but they only looked for a very limited period
after an individual was discharged from the hospital.

Now everybody is kind of sick when they get out of the hospital
and you don't improve overnight like that. And what the informa-
tion failed to pick up was a very worrisome pattern of readmissions
to the hospital which has since been now caught and evaluated,
and because it's caught and evaluated, we certainly have less of
them than we did because we now look at a much longer time
frame.

Now I think it's 30 days after discharge. So when you say, and
I'm quite certain you're correct insofar as your information goes,
that you don't have any information, it could well be because first,
you're only looking at inpatient cataract surgery. Is not most sur-
gery outpatient?

Mr. BOOTH. Most cataract surgery, I think well over 95 percent,
is outpatient.

Senator HEINZ. So you're only looking at 5 percent and second,
you're looking at people who are hospitalized and is it probably not
easier to find a doctor in the hospital than it is on the street or in
your own home?

Mr. BOOTH. Well, it's certainly easier to recognize them in the
hospital, let's put it that way.

Senator HEINZ. Well, I don't know about that, they all wear
white coats, don't they?

Mr. BOOTH. Most of them do.
Senator HEINZ. In retrospect would you say that we lack infor-

mation on this subject?
Mr. BOOTH. I think it's clear that to make the kind of judgment

that is required we probably need some additional information.
Senator HEINZ. Do you see any problems with the suggestion

that I think we came to some agreement about which is that there
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is a need for rather expeditious studies done to help define, if Con-
gress decides to rebundle, exactly what the boundaries of payments
to ophthalmologists and payments to optometrists ought to be?

Mr. BooTH. I don't think you can argue very successfully against
studies.

I suspect, however, that there will be some dispute over the con-
clusions of the study. I suspect that ophthalmologists will be argu-
ing for the longest possible follow-up period and optometrists will
be arguing somewhat shorter periods. And it's not at all clear that
the study will satisfy either faction.

Senator HEINZ. Very well.
Well, it's 11 a.m. and I have about 16 minutes to catch a train or

be shot on arrival in Washington, D.C. Unfortunately, for my con-
stituents, I cannot be in two places at one time.

Let me take 60 seconds to summarize where I think this hearing
has brought us.

First, there seems to be broad agreement, but we have some
division, that the problems are correctable but most specifically
everyone seems to agree that referrals for cataract surgery and
follow-up that are motivated principally by financial. gain instead
of medical judgment are downright wrong, ought to be stopped, and
that we should take whatever steps are necessary to prevent it.

Second, I suspect that sitting here today, trying to figure out ex-
actly how we should reimburse ophthalmologists or optometrists is
probably beyond the capability of either this panel or this Senator,
certainly the latter, but we are going to be receiving a study very-
shortly from the Congress Office of Technology Assessment on that
very question, and after that study is released I hope we'll have an
opportunity to revisit the issue more comprehensively and formally
to establish some ground rules in this area.

Third, I think it is going to be necessary for Congress to revisit
the issue of how we pay for cataract surgery, particularly since the
States don't seem to be doing much to help us.

It would have been nice if the States had wonderful, nice, clear
rules between the various State academies or boards of licensure
that would have helped Mr. Booth and HCFA be much clearer in
who could do what and to whom but that's not the case.

Fourth, it seems for me, as testified to by Mr. Mitchell, that
indeed we have some good laws on the books that can, if fully and
effectively enforced, and I know OIG is intent to do that, can clamp
down on the worst abuses, the kickbacks and the other illegal ac-
tivities, the referrals that have been mentioned, and that can help
solve some, but by no means all, of the problems.

One of the problems that clearly needs to be addressed is that of
unnecessary surgery. We've been through this kind of issue with
pacemakers, where cardiologists on the one hand and cardiac-tho-
racic surgeons on the other, fed off a system, figuratively and liter-
ally, that left them rather financially fat and put patients, maybe
somewhere between 15 and 30 percent of them, through an unnec-
essary pacemaker procedure that was good for the pacemaker in-
dustry but not very beneficial to the patients.

So finally I think we have one other mission which we think is
partly accomplished here today and that is to embark on an aggres-
sive program of consumer education, not only so that they can tell

88-297 0 - 89 - 4
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the difference between an ophthalmologist and an optometrist butto understand first and foremost the need to be seen by a properlyqualified surgeon before the operation takes place as well as afterthe operation takes place, to ask upfront before the surgery takesplace, not only whether it is urgent and necessary, but whetherthere is time to get a second opinion, which to this point is volun-tary, but most importantly to have a clear understanding with thephysician, the surgeon, the ophthalmologist, about who else isgoing to be involved in the care of that patient.
So that there is a consciousness of what the surgeon's responsi-bilities are going to be throughout the post-operative period and atwhat points the physician will choose to involve, as many quiteproperly do, optometrists in the care of that patient. But that all ofthat is understood upfront.
And if that was better understood today without a single lawbeing passed by Congress, or a single change being made by HCFA,or a single investigation being made by the Office of the InspectorGeneral, maybe it would be possible for people like Mrs. McGeeand Mrs. Sugarmann to have avoided the unpleasant surprises,very tragic to them and their family, what was inflicted uponthem, by what I suspect all of us would agree, was probably a pre-ventable situation that could have, with appropriate post-operativeattention by a physician, been avoided.
Finally, I hope that in our discussion today no one is left withthe impression that there is anything wrong with cataract surgery.Cataract surgery, particularly with the events of the last decade,has been a tremendous blessing for literally millions of Americans.The complications that arise from cataract surgery arise, based onthe information I've seen, infrequently, certainly not more than 5percent of the time. Most of those complications are diagnosed,caught, and propertly treated.
So under the worst of circumstances, it is only a fraction of that5 percent of people who would be at risk, but as we have also seenfor that fraction of that 5 percent the effect can be absolutelytragic and we do not want, and I'm glad there is broad agreementfrom our witnesses here today, the extraordinary financial incen-tives or rewards that are possible by being a provider to Medicarefor cataract surgery, to override the ethics of the medical profes-sion to properly treat people and give them the medical care thatthey are paying for, that they are entitled to and that they certain-ly by any standard whatsoever fully deserve.
I think you have all helped us make an excellent record heretoday of the committee. I thank you all, each and every one of you,for being- here, and I declare our hearing adjourned.
[Whereupon, the hearing is concluded at 11:05 a.m.]
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TRANSCRIPT

DATE May 23, 1988
TIME 7:00-9:00 AM (CT)

NETWORK NBC-TV
PROGRAM The Today Show

Jane Ppauley, co-host:

It used to be that a diagnosis of cataracts meant
spending the rest of your life in glasses thick as Coke bottle
bottoms. But today, lens implant surgery has replaced those
glasses. And last year, about a million Americans, most of
them elderly, had the thirty-minute procedure. But now some
questions are being raised about whether all of those
operations were really necessary.

Each week, Dr. Glen Pomerantz performs between five and

ten lens-implant surgeries. But that's not the way it was
when he first began practicing in Chattanooga.

Dr. Glen Pomerantz: I was asked to do immediate surgery on a
patient who would be sent in by an optometrist.

Pauley: Dr. Pomerantz was recruited by a group of
optometrists who needed an ophthalmologist, an M.D., to do the
lens-implant surgeries.

Pomerantz: They were constantly pushing me to perform more
surgeries. They wekse asking me to use medical devices that
they would supply. They were asking me to relinquish the care
of my patient to the amily optometrist immediately after
surgery so that the flow of revenue would be to the optometric
practice.

Pauley:- Dr. Pomerantz felt that with so many patients, he
couldn't keep up the quality of care.

Pomerantz: I felt that I had abandoned my oath, that I had
abandoned my style of practice with which I was very
comfortable and which I had met with great success before.
And I simply didn't do it.

Isabel M. (Eye Patient): Whether he was an ophthalmologist or

an optometrist, an M.D., I couldn't tell you because I don't
know him.

Pauley: Across the country, seventy-year-old Isabel M. had -

her implant surgery. A few days after surgery, her right eye
was working perfectly, and then things got dimmer and dimmer.

dldeodcassIes are vasladale In dcv lrmal Io~r a (1 pi d of ays lwde, a, , da3eCall any VMS .,,.le

(95)



96

Isabel M.: I went back and I went back. But see, it didn't
do any good to go back. There was too many doctors involved.

Pauley: She finally saw the doctor who performed her surgerytwo months later.

Isabel M.: And then he told me that it would have to come
out...(Isabel is in tears)...that I wouldn't get any better
until it did come out.

Pauley: She is now blind in her right eye. Dr. Pomerantz andIsabel M. will be testifying later this morning in
Philadelphia before the Senate Select Committee on Aging. Theranking Republican on that committee and chairman of the
hearings is Senator John Heinz of Pennsylvania, who joins usthis morning from our NBC affiliate in Philadelphia, KYW-Tv.

Senator Heinz, good morning.

Senator John Heinz (Republican, Pennsylvania): Good morning,
Jane.

Pauley: Do the Medicare reimbursement rules invite
questionable arrangements, shall we say, between optometrists
who are not, M.D.'s, and ophthalmologists who are?

Heinz: Well, I think there's no question about it. They
clearly do. It is not necessarily that it's wrong to have
optometrists involved, but right now, they can be involved at
almost any stage, including doing very necessary work that
should only be done by the surgeon or ophthalmologist, atrained M.D.. I

Pauley: In the case of Isabel M., the woman who eventually
lost her right eye, the optometrists, who were not M.D.'s aswe say, missed the diagnosis of an infection that a trained
opthalmologist, an M.D., probably would not have missed. Andshe didn't need to lose her right eye. Should we reconsider
whether optometrists should be doing post-operative care?

Heinz: Well, I don't think Congress, which authorized having
optometrists do some of the care, made a mistake, but I dothink we have to define very clearly what it is that
optometrists should and should not be reimbursed for. It's
our responsibility to set standards consistent with the
quality of care. So, we have to go back and revisit that.

Pauley: Dr. Pomerantz says that he couldn't take his
complaints to state review boards because, well, I guess, to
put it in my own words, the practice of these arrangements
were so widespread the doctors were sitting on the boards.

Heinz: Well, there clearly are turf fights at the state level
between the boards of ophthalmology and the boards of
optometry. It's very confusing to just normal citizens.
Since the federal government pays for eighty-five percent ofall cataract operations, I think the federal government has tostep back in and db what the state boards apparently are
basically unable to do, and that's set these standards.

Pauley: Well, the hearings will begin today. Senator Heinz,thank you for joining us.

Heinz: Thank you, Jane.
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APPENDIX 2.-WRITTEN TESTIMONY PERTAINING TO HEARING

Item I

1111 American Optometric Association
l l l l Ill lSOS Prince Street * Ale.andri. VA 22314 0 (703) 739-9200

June 20, 1988

Honorable John Heinz
Senate Special Committee on Aging
Room 628
Hart Senate Office Building
United States Senate
Washington, D.C. 20510

Dear Senator Heinz:

The American Optometric Association appreciates the opportunity to provide

comments for the record on the hearing held May 23 regarding cataract surgery

and post-operative care.

Certainly the most compelling statements presented at the hearing were those

of Mrs. McGee and Mrs. Sugarman. Both of these patients have suffered tragic

losses and we are most sympathetic to their situation. There are, however,

certain facts relating to each case that should be clarified in order to

assess their relevance to the issue of optometric/ophthalmological referral

relationships. Most importantly, neither case involved an outside referral

for surgery and referral back for post-operative care. Both cases were

handled entirely by private ophthalmological practices where a doctor of

optometry was either an employee or associate of the practice, and all

post-operative care was rendered in that setting. In addition, Mrs. Sugarman
was not a Medicare covered patient, but a private insurance patient. Thus, to

infer that these situations, tragic as they are, were the result of referral

arrangements spawned by Medicare reimbursement policies is at variance with
the facts in each case.

The testimony in each of these cases left the clear impression that the

situation was the result of optometric error. In fairness to the doctors
involved in these cases it should be noted that there has been no finding of

guilt. Should such findings be forthcoming, they should not be used as an

indication of optometric competency any more than isolated cases involving

other health care disciplines can be used to question the abilities of an
entire profession.

A more substantive and reliable statistic on the competency of optometric

post-operative care is the MediVision testimony stating that their centers

have performed over 100,000 cataract procedures with not a single malpractice

claim or judgement as a result of optometric involvement in post-operative
patient care.
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Page Two/Senator Heinz

While the AOA is not a party to the dispute between Glenn N. Pomerance, M.D.
and his former partners, we are familiar with the situation and believe it isimportant to note that many of the blanket statements in his testimony are
under dispute by those directly involved. This is particularly true of
allegations that the group demanded immediate same day surgery for all
patients and the immediate return of all patients to the referring
optometrists. This entire situation is under litigation.

We are interested in Dr. Pomerance's statement that post-operative care should
only be rendered by a competent medical practitioner. Surely Dr. Pomerance
did not hold these views when he entered into this arrangement, and he offers
no examples of poor care as a reason for his apparent change of heart.
Indeed, according to optometrists practicing in the area who were contacted by
Dr. Pomerance after he left MediVision and established his own private
practice, he hadino such change of heart but in fact offered them the
opportunity to co-manage post-operative patients on the same terms as when he
was at the referral clinic.

The testimony of Walter Wright, M.D. raises serious concerns and levels
numerous charges against unnamed optometrists and ophthalmologists in the
state of North Carolina. Many of these charges, and many of the cases cited
in the "casebook" have been raised numerous times in recent years. In an
effort to ascertain the facts in these cases, and take disclipinary action
where appropriate, the North Carolina Board of Examiners in Optometry has been
attempting to obtain substantive documentation from those who are making the
charges. Thus far such documentation has not been forthcoming, and based on
the testimony and "casebook", the entire matter is now in the hands of
attorneys for the Board in a further attempt to discover the facts in these
cases. In the case of certain allegations, notably, references to cash
payments for post-operative care and the use of VCR's, it is important to notethat to the extent these practices did exist, they were given initial approval
by the Medicare carrier in consultation with the HCFA regional office. Upon
further reflection, the regional office and the carrier determined the
practices to be inappropriate, providers in the state were so informed, and to
our knowledge no such arrangements have existed for several years.

Finally, while the testimony by the Office of Inspector General and the Health
Care Financing Administration indicates no evidence of widespread abuse in the
current system, we are troubled by reports of questionable practices and share
your concern over these reports. Certainly AOA would be willing to work with
you and other interested parties to look at this entire area in a balanced,
dispassionate manner with a goal of assuring access to quality of care,
patient freedom of choice, and the right of practitioners to provide care
within their legal scope of practice.

Sincerely,

Harvey P. Hanlen, O.D.
Chairman
Federal Relations Committee

HPH/skd
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Item 2

AMflPA AMERICAN MEDICAL PEER REVIEW ASSOCIATION

440 FIRST STREET, N.W. * SUITE 510 . WASHINGTON, D.C. 20001 . (202) 628-1853

May 18, 1988

- .1- Senator John Heinz
s, U.S. Senate

_D. 628 Hart Senate Office Bldg.
Washington, D.C. 20510

Dear Senator Heinz:

- ,,.,.. ... On behalf of the American Medical Peer Review Association (AMPRA), I want

to take this opportunity to communicate our concerns regarding the

O"D expansion of PRO review beyond the hospital setting.

_.,eUDo once We would first like to bring to your attention that the Medicare Second

opinion program, enacted in the OBRA legislation of 1985 and statutorily
Eee .cnMO mandated for implementation by January 1, 1987, has not been established

O f_ ~ ,o by the Health Care Financing Administration (HCFA). Proposed regulations
on the second opinion program have not, on this late date, been issued.

W.o - o While the AMPRA membership is of some divided opinion regarding the

effectiveness of second opinion program for different procedures, there is
consensus regarding the importance of a second opinion option in reviewing

the appropriateness of cateract surgery. Since the clinical indicator for
treatment is visual acuity levels of the patient, targetted second

O So.UDa o opinions that would include reexamination of visual acuity prior to

surgical treatment would assure the integrity of the clinical information
ENWIND e~ provided by the attending physician before surgery. Retrospective review

of the record after surgery cannot verify the information provided on a
preprocedure basis because visual acuity has changed as a result of

surgical treatment. The use of second opinion would send a strong message

to all ophthalmologists that clinical indicators for surgery must be
accurate and will be validated through reexamination of the patient.

' Secondly, AMPRA is concerned that HCFA has narrowly interpreted the OBRA

1986 authority to expand PRO review to nursing homes and home health

go agencies. The proposed scope of work for PROs will only require that a

percentage of nursing home and home health services, provided to Medicare

beneficiaries between thirty day readmissions to hospitals, be reviewed by

the PRO. Experience in your home state of Pennsylvania has already
5So...0x_ demonstrated that this formula for case selection does not yield a high

volume of review. AMPRA believes, and has already communicated to HCFA,

that if we are serious about overseeing quality for post acute care
.Zne..c 1_ D services, this element of the PRO review program must be redesigned.

Finally, AMPRA believes that planning must begin immediately for the

inevitable advent of PRO review in physician offices. We applaud your

efforts in securing agreements from the Administration to begin pilot
testing of PRO ambulatory review methodologies and look forward to working
with your office and HCFA in the design of these efforts. In addition to

the pilot projects, AMPRA would hope that work would begin within HCFA on

establishing a Medicare Part B uniform, ambulatory patient encounter data

system. Such a data system will be required to permit the efficient
'focusing' of PRO review on identified suspicions of inappropriate or poor

quality care in the ambulatory setting. Reliance on 'random' review of

physician office records will be expensive, intrusive, politically

volatile, and AMPRA believes, non-productive.

I, once again, want to thank you on behalf of AMPRA for your tremendous

support of the PRO program and your leadership in legislating the

expansion of PRO authority beyond the hospital door. Please let me know

how AMPRA can be of assistance in the future.

Sincerely,

Andrew Webber
Executive Vice President
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Item 3 £35t7 X c&LtgzOnl

1500 South Magnolia Avenue, Ocala, Florida 32671
Telephone (904) 622-5183 (800) 342-2530Donald L Smith, M.D.

Gordon C. Schwenk, M.D.
May 19, 1988

Nancy Smith
Senate Special Committee on Aging
G-41 Dirksen
Senate Office Building
Washington D.C. 20510

TESTIMONY FOR MAY 23, HEARING

Dear Ms. Smith:

The enclosed items reflect our increasing concern as eye surgeonsabout the questionable practices of Medicare paying non-surgeonoptometrists to follow cataract surgery patients. It is a prac-tice which legitimizes kickbacks to optometrists by a handful ofso-called cataract 'specialists' and which diminishes the qualityof eye care to patients.

Patients from our area of- Florida, for example, are referred byseveral local optometrists to cataract surgery centers as much as90 miles away. Pree minibusses shuttle these unwary seniorcitizens to their destinations, where some spend the night inmotels owned by the eye surgeons. In the morning they havesurgery, then return on the bus, never to see their surgeonagain. The optometrist who referred them follows them throughthe recovery process and is reimbursed by Medicare.

We see the unfortunate minority who are victims of this patientfactory; some whose astigmatism resulting form surgery hasdeveloped unchecked; some who have iris material or lens debrisin the lens sac; others with damage to the posterior lenscapsule. Most are victims of assembly line surgery whose pos-toperative follow-up failed to detect ensuing complications earlyenough to prevent visual impairment.

Last October, we began a campaign to encourage people to seeksecond opinions. Since then, we have seen people alreadyscheduled for surgery whose vision was correctable to 20/20 witheye glasses, people whose vision loss was less than theguidelines for surgery set by the American Academy of Ophthalmol-ogy and others who would be placed at risk by cataract surgery.Unfortunately, some of these people have not heeded our advice toforego surgery, only to return with poorer vision than they hadbefore.

From a financial standpoint, cataract surgery is a cornerstone ofmost ophthalmology practices. For most patients, Medicare fund-ing is essential. The current Medicare rules, however, have en-courage reckless risk of patients' eyesight by making itProfitable for optometrists to align themselves with high volumecataract 'specialists' in exchange for the follow-up billings.Surgeons who care only about the dollar volume of their practicesare only too happy to shift follow-up patient responsibilities tothose who keep the assembly line flowing. Those doing thefollow-up, unfortunately, lack the qualifications to even under-stand how unqualified they are.

Although this may sound like we are just trying to 'protect ourturf', we actually are much more interested in our patients'benefit. We can see no reason why anyone should travel greatdistances to undergo cataract surgery when it can be performedjust as well in almost every community in the United States atfar less expense to the patient and/or the patient's insurancecarrier.

Sincerely,

{2ts_(t_ ARKS qnI ,eGCS/bha
Gordon C. Schwenk, M.D. Enclosures
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Ocala Eyy cSUITg9EO1

~t 1500 South Magnolia Avenue, Ocala, Florida 32671
Telephone (904) 622-5183 (SW0) 342-2530

Donald L Smith, M.D.
Gordon C. Schwenk. M.D.

Melvin Seek, M.D "copy

2980 S.E. 3rd Court
Ocala, Florida 32671

Dear Dr. Seeks

Unnecessary surgery of any kind is intolerable and unethical, but
when elderly citizens are the unwary prey, it becomes the respon-
sibility of professionals in the affected field to prevent fur-
ther abuses.

Responsible ophthalmologists everywhere are concerned by a grow-
ing number of unwarranted cataract surgery cases. Breakthroughs
in the use of intraocular lens (IOL) implants to replace catarac-
tus lenses have resulted in miraculous restoration of vision, but

the speed and relative ease of this procedure have also led to
abuses.

Numerous ploys have been and are being used daily to convince
elderly people to submit to unnecessary cataract surgery. In
some cases, elderly from our area are provided free transporta-
tion to distant services, ostensibly for an initial visit. Feel-
ing under some obligation, many are convinced to have their sur-
gery the same day.

Ironically, unaware victims are usually pleased at the clear vi-
sion provided by their new IOL implants. However, as you know,
all surgery carries risks. The risk that even one person's vi-
sion could be lost or reduced by unnecessary surgery is
unacceptable.

That is why The Ocala Eye Surgeons have decided to support our
state society president (his message is' attached) in his call to
take a stand against unnecessary cataract surgery, and why we are

advising you of our actions. We are initiating a campaign to en-
courage all potential cataract surgery patients to Get A Second
Opinion.

As board certified ophthalmologists, we will provide second
opinions at no expense to patients by accepting assignment from
Medicare or private insurers.

In addition, we are sending this mailing to all MD's in the Ocala
area. We are sending similar information to our former patients,
so that they might advise their spouses and friends. We are also
placing public service advisory messages in area Yellow Pages,
and we will be taking this message to senior citizens' gatherings
wherever we 'can.

You can help protect your patients by advising them never to let
anyone pressure them into cataract or other eye surgery. If you
would like more information regarding either cataract surgery or
our campaign for second opinions, please feel free to call.

Sincerely,

Donald L. Smith, M.D. Gordon C. Schwenk, M.D.

DLS/GCS/k r

Enclosure
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THE OCALA HERESX 0~~~H EEYE SURGEONS

GordonCshwekfl

toward Corihod '..<

040342-2r530 / \ - ( t

FALL1987 (rx)
Dear Friends,

"GET A SECOND QPINION-
CAMPAIGN BEGINSf

With this letter The Ocala Eye Surgeons are beginning a campaignagainst unnecessary eye surgery, a campaign to encourage all eye-carepatients to seek second opinions. To support this effort, we will providesecond opinions for whatever each individual's insurance will pay, with noexpense to the patient.

Specifically, we are joining a growing number of ophthalmologists
nationwide who are concerned that many unwarranted cataract surgeries aretaking place. The president of our Florida society of Ophthalmologists
said recently, regarding unnecessary cataract surgery, 'We as physicians
and ophthalmologists must remain the watchdogs of our profession... .We mustnot allow dubious ethical practices of some of our colleagues to harm
patients, We must actively pursue the high ethical standards with which webegan our journey in medicine.'

Just because you have a cataract is not reason enough to have acataract operation. Many people can function for years with little loss ofvision from their cataracts. Yet, every year, hundreds of unwary people
become cataract surgery patients ahead of their time. Often, they arepressured to make an immediate decision. One Ocala woman, for instance,was recently told by an out-of-town surgeon to be prepared for surgery onthe day of her initial visit.

This is happening because cataract operations have supposedly become"simple,' and because the improvement in vision that usually results is sodramatic. Just 10 years ago, cataract surgery was something to dread. Infact, it was considered a last resort. Patients had to lie in bed for daysfollowing surgery, their heads held motionless by sandbags. After a slowrecovery, the best they could look forward to was obscure vision, distorted
by thick, *Coke-bottle' eyeglasses.

Invention of the Intraocular Lens (IOL), a piece of plastic not muchbigger around than a pencil eraser, changed cataract surgery forever.
Today, a competent surgeon can remove a cataract-clouded lens and replace
it with an IOL in less than 'an hour. Patients can have their surgery earlyin the morning and be home by lunchtime the same day. Vision starts toimprove the following day, when bandages are removed, and most patients cansee better after a few days than they have in many years.

For an unfortunate few, however, vision worsens or is lost aftersurgery. Infection sometimes sets in. Bleeding or retina detachment may
develop. The truth is, many complications could be avoided if secondopinions became routine. In addition to preventing unnecessary operations,second opinions can only improve the chances of identifying high-risk
patients before surgery.

The Ocala Eye Surgeons endorse modern implant surgery. In fact, asOcala's only Board Certified eye surgeons, we use the latest techniques toperform most of the cataract operations in this area. But when should acataract-clouded lens be replaced with an IOL? The answer varies with eachpatient, though we know it is no longer necessary to wait for the cataractto "ripen.' Some patients should have surgery sooner than others. Iftheir work or other interests require keen eyesight, early cataract removal
may be necessary.

The main point is this: Cataract surgery is not "simple, * no matterwhat anyone tells you. All surgery carries risks, and eye surgery is noexception. No one should rush into cataract surgery on a spur-of-the-
moment decision. It isn't like buying a new dress or hat.

We encourage you, your spouses and friends to do as our new publicservice message in the Yellow Pages will advise: "Open Your Eyes (You HaveOnly Two) ...and Get A Second Opinionl'
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9 on,18W L Smith MD

GordonlC. Sch~nk MO

SPRING 1988 Y O V O

Dear FrienMds,

CATARACT CAMPAIGNS
HEATING UP

It's that time again. Everywhere you look a politician is trying to

sell you hs services. This year, something else has been added. Next to

the politician's campaign ad is one from someone who wants to pluck out

your cataracts.

This year, more than ever before, you are seeing expensive television

commercials and colorful advertisements selling the services of cataract

specialists.' Many of those you see advertising have given up the broader

practice of ophthalmology to concentrate primarily on cataract removal.

These doctors have chosen to concentrate on the most lucrative part of the

field. Some of them even advertise 'free' surgery to entice new patients.

When you get there, you usually find out that 'free' means they accept

Medicare assignment, just like most other doctors. No one spends thousands

of dollars on advertising just so they can work for free.

Cataract surgery is one of the most reliable, safe operations available

today. A patient can walk in for surgery in the morning and be home in

time to watch the afternoon soap operas. 'Magical,' 'miraculous,'

'unbelievable' are the words patients most often use to describe the

improvement in their vision created by a modern cataract operation. From a

patient's point of view, words can't express the-gratitude most of them

feel for the doctor who has restored their eyesight. From an eye surgeon's

point of view, removal of cataracts is the most profitable kind of eye

surgery today.

It takes a great deal of knowledge and skill to perform cataract

surgery. If you think *knit one, pearl two' is close work, try tying knots

(stitches) with thread thinner than human hair under a powerful microscope.

But similar delicate skills are required for laser surgery, for correcting

'crossed' eyes, and for all the other services ophthalmologists perform.

The Ocala Eye Surgeons continue to provide a complete range of eye care

and eye surgeries, using the most modern equipment, facilities and .

techniques. We do no advertising, except in the yellow pages. Call us old

fashioned, but we still rely on you, our current and past patients, to

spread the word to new patients. We've built our reputation one patient at

a time, and that seems to be working for us.
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Item 4

NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

June 20, 1988

Senator John Heinz
Russell Senate Office Building
Room 277
Washington, DC 20510

Dear Senator Heinz:

At its meeting on June 4, 1988, the North Carolina State Board of
Examiners in Optometry reviewed the testimony of Walter Wright,
M.D. of Kinston, North Carolina (appendix 1), given before your
committee, the Senate Special Committee on Aging, on Monday, May
23, 1988, in Philadelphia. The Board was also presented with
copies of the written testimony as submitted by the other
witnesses whose names appear on the enclosed witness list
(appendix 2), as well as a transcript of the NBC TV May 23, 1988,
the Today Show on which you were interviewed (appendix 3).

Based upon its review of the testimony before your committee, the
Board assigned its special counsel, Eugene Boyce of Womble,
Carlyle, Sandridge and Rice, to investigate matters of substance
arising from information relative to conduct by licensees of this
Board which if true involve probable violations of state or
federal law or the duly adopted regulations of this Board.

While we intend to investigate all of the allegations made in Dr.
Wright's testimony, as well as the material contained in the
"casebook" he presented and which you accepted as part of record
of the hearing, the Board determined that its special counsel
should concentrate his efforts initially on the allegations by
Dr. Wright as contained in paragraphs 3, 5, 9, 11 and 12 of his
testimony (appendix 1). We will share our investigation results
with the N. C. State Board of Medical Examiners insofar as
medical doctors are involved.

It should be made clear for the record that your reference to
"turf fights at the state level between the boards of
ophthalmology and the boards of optometry" on The Today Show
(appendix 3 page 2) is incorrect. There are no state boards of
ophthalmology. Ophthalmologists, as physicians, are licensed in
every jurisdiction by the state board of medical examiners in the
same manner as are all physicians and are granted the same
license. There is no specialty licensing of medical doctors by
any state for any of the medical specialties. Optometrists are
licensed in the practice of optometry by the state board of
optometry in every jurisdiction. Further, in most if not all
jurisdictions, those persons licensed to practice optometry are
exempted from the practice of medicine in the practice of
optometry and those persons licensed to practice medicine are
likewise exempted from the practice of optometry in the practice
of medicine.

The confusion of state boards aside, this board would like to
take issue with your statement on the Today Show that the
"federal government has to step back in and do what the state
boards are basically unable to do, and that's set these
standards". In the State of North Carolina, there is a standard
consistent with quality of care in cataract surgery as well as in
post-cataract surgery care and following. We submit that there
is a policy that addresses an acceptable standard of care that
involves post-operative care and following of cataract surgery
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patients by optometrists that is consistent with quality of care

that has evolved over the past number of years that has been

ruled upon by the North Carolina Board of Medical Examiners, the

North Carolina State Board of Examiners in Optometry, the

Attorney General of North Carolina, and the Health Care Financing

Administration. Further, these standards are consistent with
applicable federal and state law that govern the practice of
medicine and the practice of optometry; the reimbursement for

services of both physicians and optometrists; and the federal and
state freedom of choice laws.

We are enclosing for the record the following documents to
substantiate the fact the issues raised by the participation of

optometrists in patient care, particularly as this participation
relates to pre-surgery diagnostic examinations and the post-
surgical care and following of cataract surgery patients have

been addressed by the proper regulatory authorities and an agreed
upon standard of care ruled upon:

1. Letter of Bryant Paris to Eugene Stead, Jr., M.D. dated

September 5, 1985 relative to a motion adopted by the North
Carolina Board of Medical Examiners relative to the "view"
of the Board on post-operative care and following of
cataract surgery patients (appendix 4).

2. Letter of John D. Robinson, O.D., Secretary of North

Carolina State Board of Examiners in Optometry, to Bryant
Paris dated September 19, 1985 (appendix 5).

3. Letter of John D. Robinson, O.D., Secretary of North

Carolina State Board of Examiners in Optometry, to Bryant
Paris dated October 4, 1985 (appendix 6).

4. Letter from North Carolina State Board of Examiners in
optometry to all licensees dated October 10, 1985 (appendix
7).

5. Ruling by North Carolina Attorney General relative to
optometrists, post-operative care of cataract surgery

patients, practice of medicine" dated August 6, 1986
(appendix 8).

6. Consent Order entered by the North Carolina Board of
Medical Examiners and agreed to by Steven M. White, M.D. on

September 13, 1987 and signed early October, 1987 (appendix
9).

7. Memorandum from the Board of Optometry to N. C. licensed

optometrists and other interested parties relative to post-
operative care and following of cataract surgery patients
dated March 16, 1988 (appendix 10).

We would urge that you and your staff carefully read and review

these documents along with the testimony given before your
committee May 23 and particularly that material submitted in the
"casebook" submitted by Dr. Wright and its covering preface which

bore the names of Scott P. Bowers, M.D. and Walter Wright, M.D.
as the signators. You should particularly review the charges and

threats of litigation contained in Dr. Bowers' letter to Mr. A.
P. Walsh at Prudential Medicare dated February 5, 1986 which was
a part of this casebook.

Additionally, we have been furnished a video tape of Dr. Bowers'
testimony before the Senate Consumer Protection and Professional
Licensure Committee of the Pennsylvania legislature in late July
or early August 1987 when he appeared in opposition to the bill
that would allow the use of therapeutic drugs by optometrists in

the State of Pennsylvania. Following his testimony and
questioning, Senator John Shoemaker, a member of the Committee,
asked Dr. Bowers if he would submit documentation as substantive
evidence to support the allegations made in his testimony before
that Committee, particularly as the testimony related to
unnecessary surgery, malpractice litigation and other charges of
alleged unlawful or unethical conduct by both physicians and
optometrists in the State of North Carolina. Enclosed is a
letter dated August 27, 1987, from Dr. Bowers to Senator John
Shoemaker (appendix 11), which this Board received on September
17, 1987. This letter like the preface to the casebook attempts
to explain away the lack of documentation or credible evidence to
support the allegations of unlawful or unethical activities. To
the best of our knowledge, the Senate Consumer Protection and
Professional Licensure Committee has not been furnished any
additional information or any "valid and verifiable statistics
regarding the rate of medical malpractice among high volume
surgeons" referred to in Dr. Bowers' letter.
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We would like to state for the record that Dr. Bowers has a long
and continuing record of publicly presenting allegations of
fraud, kickbacks, mismanagement, malpractice, unnecessary surgery
and other unlawful behavior on the part of both ophthalmologists
and optometrists without supporting documentation or witnesses.
We have not been able to document any of these charges or
allegations made over a period of several years as substantive or
truthful at this point in time. Our special counsel, Mr. Boyce,
is currently engaged in taking depositions as a result of publicallegations made in a malpractice law suit that has been filed
wherein an optometrist is alleged to have knowingly participated
in the referral of a patient for unnecessary surgery. Dr. Bowers
is one of several physicians he wishes to depose in this matter
given clearance by the Courts on an issue of patient-doctor
confidentiality that has been raised by the attorney for the
plaintiff who alleged that she had unnecessary surgery.

Finally, we would like to express our concern at your apparent
willingness to accept as fact and to express an opinion that
quality of care, as its relates to cataract surgery, can be
quantified by simply declaring that if the optometrist is limited
in the referral as well as the post-operative following, and the
ophthalmologist excludes optometric participation in the care of
the patient for some unstated period of time, then quality of
care is somehow assured or enhanced. You seem to be saying that
in the instance where the optometrist is involved in that
patient's care immediately prior to or shortly following surgery,
that this indicates an inappropriate standard and a poor quality
of care. In our opinion you could not be more wrong. Neither
you or the federal government will ever be able to address
quality standards by such arbitrary means.

No one should be more interested in the successful outcome of a
surgical procedure - thus the highest standards of quality of
care - than is the optometrist who makes the referral. It is he
who puts his professional reputation on the line within his
practice and his community whenever he makes a referral -
whatever the reason. Poor surgical results or compromises in
good patient care as could be evidenced by incompetent post-
operative follow-up care would have just as a disastrous effect -
if not more of an effect - on the optometrist's practices than
on the practice of the ophthalmologist. And, we would hasten to
point out, that there can be no legitimate claim by Dr. Wright or
Dr. Bowers or Dr. stokes who testified for the American Academy
of Ophthalmology that ophthalmology is any more interested in
good patient care than is optometry. Economic incentives that
are provided by the system of reimbursement can lead an
individual to place his or her economic welfare above that of the
patient. Unfortunately, there are those who exploit both the
system and the patient and it is our duty to weed them out. We
accept this responsibility.

Our interest in quality of care and acceptable standards of
practice is ongoing and we have no problem with objective and
unbiased studies that would fairly evaluate what is happening
today in the field of eye care, particularly as it relates to the
issues of alleged kickbacks or the quality of care of patients.
However, any study that is made should encompass a review of
patients who have been operated upon by a broad sampling of
ophthalmic practices, that would include both "high volume", "mid
volume", and "low volume" surgeons; and those who do all the
post-op following and those who don't, but rather refer the
patient back to the referring optometrist for follow-up care. We
would submit that initial studies could be done effectively andaffordably by simply reviewing Medicare reimbursement claims for
a range of cataract surgery patients over the past three or four
years with a special look at those patients who have had
secondary and tertiary surgeries that could indicate
complications or problems with the initial surgery. The number
and types of complications should be evaluated in both "high
volume", "mid volume", and "low volume" surgical practices. To
us this would be a feasible method to at least begin to quantify"quality of care".lesbgitoqaif
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The committee should be interested in the surgical statistics we
obtained from Prudential Medicare (appendix 12) a year ago
relating to the number of cataract surgeries in North Carolina in
1985 and 1986. These figures are especially significant if one
will accept the fact that extracapsular cataract extraction

(procedure code 66984) with IOL implant is now considered the
state of the art, thus the acceptable procedure that is performed
on the vast majority of patients today. With extracapsular
extraction being the accepted standard then the intracapsular
cataract extraction has become an inappropriate standard of care
in all but the small minority of cases where extracapsular
surgery might be contraindicated. Historically it should be
noted that in the early 1980's only a hand full of surgeons in

this state and relatively few in the nation were doing the

extracapsular procedure with the posterior chamber implants.
These surgeons were the pioneers in implant surgery and the first

to develop a high level of skill in performing the procedure.
In this period covered by Medicare statistics in North Carolina
without significant change in either the total numbers of

cataract surgeries or in the numbers of surgeons doing cataract
surgery in 1986 and 1987, the total number of each procedure ,
i.e. intracapsular vs. extracapsular changed dramatically with

the intracapsular procedure dropping from 17,459 in 1985 to only
1753 in 1986 while the number of extracapsular surgeries
dramatically increased from 6,865 in 1985 to 23,630 in 1986.
Prudential Medicare was unable to determine how many of the
extracapsular procedures represented p

7
atients with posterior

chamber implants vs. those with anterior chamber implants;
however, the number could be quite revealing. The early anterior
chamber lenses were easier for the inexperienced or lesser
skilled surgeon to implant but the risk of complications is much
greater. It was fairly apparent early on in implant surgery that
the posterior chamber implant was superior and offered a
significantly less chance of complications in the long term.

Since it is universally acknowledged that the surgical skill
necessary to perform extracapsular surgery with a posterior

chamber implant is greater than that needed for the earlier more
frequently performed intracapsular surgery with or without a lens
implant, one must be curious as to how fast these skills were
acquired in this state by so many surgeons.

Senator, you are correct when you refer to the controversy
between ophthalmology and ophthalmologists and between
ophthalmology and optometry as "turf battles" and we have no
problem with this terminology in the strictest sense of the term.
The fact is that optometrists are providing an expanding range of
services and care to patients and in areas that were
traditionally looked upon as the province of medicine. We are in
an era of vastly expanding knowledge and technology and optometry
is very much a part of this expansion. If we moved back a mere
20 years, 80 to 90 percent of the armamentarium utilized in the

health delivery system today would not be available.

We would respectfully ask that this letter and its enclosures be

made part of the record of the hearing before the Senate
Committee on Aging. If there are questions or if you need
additional information following your review of the submissions
on the part of the Board, please feel free to contact me at the
address below.

For the North Carolina State Board of Examiners in Optometry, I

am

John D. Robinson, O.D., Secretary
P. O. Drawer 609
Wallace, N.C. 28466
(919) 285-3160

Enclosures

cc: Board, Attorney, Special Counsel
NCSOS Officers, Trustees
AOA Officers, Trustees
IAB Officers, Board of Directors
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Item 5

L mega Health Services, Inc.

June 20, 1988

The Honorable John Heinz
Ranking Member
U. S. Senate Special Committee of Aging
628 Hart Building
Washington D.C., 20510

Dear Senator Heinz:

Enclosed is testimony for the field hearing on Kickbacks inCataract Surgery. There are separate statements from James A.Bruce, M.D. who is our National Medical Director and from AllenJ. Blume, O.D. and myse~lf.

We welcome this opportunity to provide testimony for therecord and believe that you will find our viewpoint somewhatdifferent from those previously obtained. If there areadditional questions, please contact us.

Thank you.

repect<u~ly yours,

Robert Qualls
President and
Chief Executive Officer

RQ:jai

Enclosure

TESTIMONY FOR THE RECORD

JAMES A. BRUCE, M.D.

I am James A. Bruce, M.D., an ophthalmologist in practice inJackson, Mississippi. After reviewing the testimony given yourcommittee in Philadelphia, I find my experience with a practicemanagement company fundamentally different from the view youreceived at that meeting. For this reason I appreciate the
opportunity to present my view of Optometry and Ophthalmology andhow their relationship affects illegal activity. The interface
between Ophthalmology and Optometry is a complicated interactionof two health care disciplines which have overlapping interests.Hard feelings, poor communication, and misunderstanding have beenrampant on both sides. I feel this hostility causes some
patients to receive less than optimal eye care.



109

In 1935 organized medicine declared any relationships
between ophthalmologists and optometrists unethical. The
subsequent history of competition, misunderstanding, and open
warfare is familiar to all of us. The recent battleground has
been in the state legislatures with optometry trying to expand
its practice scope through legislation. The lack of clear cut
lines of communication, varied state laws, and Governmental
involvement have further increased conflicts between the
professions. Most Ophthalmologists feel Optometry lacks
adequate training and is trying to legislate itself into the
practice of medicine. However, we in ophthalmology have been
guilty of impeding the educational interchange between
ophthalmology and optometry. Any formal association with
optometry causes one to be ostracized. A more realistic
educational system would encourage mutual respect for each
profession's unique abilities. I feel this would stimulate a
more rational referral system. Most people agree
Ophthalmologists are the logical group to provide secondary and
tertiary eye care. However, Optometry is a well founded
profession and represents a valuable national resource.
Rightfully utilizing optometrists as primary eye care providers
in our national health care system would benefit the patient
population of this country. I feel the proper use of this
resource is being jeopardized by the actions of the fanatics of
both sides.

The optometric profession is presently improving the
educational curricula to include more diagnostic and treatment
services. They will continue to try to enlist the aid of
ophthalmologists in teaching the heart of Ophthalmology:
examination, evaluation, and diagnosis of patients with eye
disease. More states allowing the use of diagnostic and
therapeutic drugs will probably stimulate them to adopt new
responsibilities. It might even lead to redefinition of the
practice of optometry to include areas now considered the
province of medicine. At present any ophthalmologist trying to
help with the education of optometry is ostracized completely
from the ophthalmic community. A recent Harvard study found that
our population is aging. At present there are 29,000,000 people
over age 65 in the United States. This group will grow to
39,000,000 in the year 2000. I understand that 70% of eye care
professionals in this country are optometrists. They care for at
least 50% of all eye patients. This, in conjunction with
ophthalmology logically providing the secondary and tertiary eye
care, makes it imperative, in my view, to develop a better
relationship between ophthalmology and optometry.

Presently a maldistribution of eye care professionals exists
with the concentration of ophthalmologists in cities and
optometrists in smaller towns. Optometry and ophthalmology are
now faced with corporate competition. Attempts to squeeze
organized medicine occurs from the 'alphabet' groups --IPA's,
HMO's, etc. These changing economic facts, the erosion of the
patient base, and government encouragement have led to increased
competition. In this environment any relationship involving
optometry and ophthalmology is immediately suspect by militants
on both sides. I believe successful relationships between
ophthalmologists and optometrists are those based on mutual
respect and are not simply on economic gain. Most surgeons still
gain large referral bases by surgical excellence. Their tendency
is to treat the referring doctor with the respect due another
professional and not the condescending manner most
ophthalmologists encourage.

Optometry and Ophthalmology are presently on a collision
course. It is my contention that time is running out for the
cooler heads in the two professions to make an accommodation.
With this in mind, I decided to associate myself with an effort
to change the aura of hostility, misunderstanding, and poor
communication. In addition I hoped to expand myself
professionally, personally, and economically.

This brings me to Omega Health Systems, a management
company, and my association with them. Our purpose is to
demonstrate that a close, truly ethical, working relationship
between ophthalmology and optometry can occur beneficially to all
parties. Remember, at least 50% of patients enter the eye care
system through Optometry. I simply can't advocate a system
which withholds important information in an attempt to hold a
profession hostage thus jeopardizing patient care. However, I
also can't heartily support a system allowing legislative
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upgrading without educational preparation for the increased
responsibility. The patient must come first - anything less andwe will fail. I believe many ophthalmologists would help improvethe educational opportunities for optometrists if professional
isolation didn't result. I believe the distorted view of theproper relationship between ophthalmology and optometry comeslargely from people speaking in their own self interest.

Although I too can not eliminate all bias, I sincerely
believe I am presenting another legitimate side of the argument.My experience with Omega Health Systems is much different fromthat experienced by Dr. Pomerance with his management company andpractice. I too have a managed practice (by Omega Health
Systems), an optometrist in practice with me, and an optometricresident. We have about fifty to sixty referring optometrists.
I had similar experiences with the organized ophthalmic communitywhen I opened this practice. From this point on, however, ourexperiences diverged dramatically. My contract specifies thatall decisions involving medical care, scope of practice, andspecific care is not only my right but my direct responsibility.
I, and I alone, choose the site of care for all patients limitedonly to a certified medical facility. No one has ever tried toinfluence this process in the two years of my association. Theoptometrists that I have dealt with seek optimal care for theirpatients and economic considerations aren't the pivotal factor intheir referral. Many of the investors in our clinic have notsent any patients to our clinic in the two years of operation.
The complaints I receive are typical of a referral practice.
None have involved the type of interferences cited by Dr.Pomerance in his experience with his group. I feel he becameisolated through his own actions instead of being the victim ofany devious system. He abandoned his practice without notice toanyone, including patients and referring doctors. I suggest heshould expect the whole medical community to have doubts on hisdependability after this action regardless of grievances.
Appropriate notice to patients, workers, management, and referralsources seems mandatory in the medical care field.

While I personally believe that many optometrists arecompetent to recognize post-op complications, the surgeon hasspecific responsibilities which supersede other considerations.
The patient deserves to expect the surgeon he chooses tosupervise his pre-operative care, surgery, and recovery.
Specifically, I select the surgical timing, choose the implants,make the surgical decisions, and develop the treatment plans forour patients. Omega Health Services expresses no expertise inthe area of medical treatment and exerts no influence on mydecisions in this area. In our routine the patient returns tomy clinic for follow-up on the first post-op day, the first week,the sixth week, the third month, and any other time his post-oprecovery would indicate. Some of the referring optometrists
choose to see the patient on the third and ninth week visit.Some choose for us to perform all post-op care. We had onepatient recently who developed pain in the ninth post op day anddemonstrated the integrity of our concept. He initially calledhis local optometrist, a long time friend, because he had a longterm good relationship with him. This optometrist, havingreceived post-op care courses from us on several occasions,
immediately recognized that endophthalmitis was a possibility.He virtually forced the patient to come to our clinic at eleven
o'clock that night. Our optometric director called meimmediately after examinig the patient. I evaluated the patientand instituted the appropriate therapy for the patient. Ourpreparation and education worked as envisioned in our network.

We can empathize with the patients presented to yourcommittee who lost their eyes to endophthalmitis. It is unfair,however, to indict an alternative health care system on thisunfortunate occurrence often uncontrolled in spite of alltherapy. Endophthalmitis is a devastating occurrence in eyecare. Any truthful ophthalmologist will report that it isdifficult to control, often relentless in its progression, anddestroys most eyes in spite of timely diagnosis and treatment.
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In the late seventies and eighties the government set in
motion a series of events to stimulate competition in medical
practice. While some abuses have obviously developed in the
system, it has been overwhelmingly good for the public. We have
just begun to rely on specialization and teamwork for more
efficient care. of course this requires skillful and well
trained team players. Presently many alternative delivery
systems are being tested. We must evaluate them without
prejudice to establish which system preserves fundamental ethics
(good patient care) without regard to economic return. We are
indebted to the entrepreneurial ophthalmologist for showing us
that secondary level care can be efficient, cost effective, and
appreciated by the patient. Surgeon performing the most surgery
usually are more proficient than the occasional operator. In
1984 some predicted that the 'high incomes' generated by 'high
volume' surgeons would result in the lower fees for cataract
surgery. We have seen reductions in cataract fees in both of the
last two years. Unfortunately, this does have a devastating
economic effect on low volume surgeons. The outrage intensifies
when the ophthalmologist with a more traditional, less surgically
oriented practice, loses his surgical and referral base to those
who are trying to accomplish a successful interface between
ophthalmology and optometry. This causes him to develop a
distorted outlook on any alternative delivery system.

Anytime a financially lucrative field is in turmoil a few
charlatans will step in and use the opportunity for profiteering.
However, many traditionalists are using this as an excuse to
recommend stifling the growth of any alternative health care
system. If they accomplish this goal, those disposed to illegal
or abusive behavior would still be able to abuse the traditional
system. A crooked physician is no different from any other
crook. In my estimation we should prosecute those abusing the
system by activities clearly illegal, such as double billing and
billing for procedures not performed. We do not try to stop
trading stocks on wall Street because we find a crooked broker.

The technical advances in ophthalmic surgery accelerated
after the Federal Trade Commission encouraged entrepreneurial
activity a few years ago. During this time, when financial
rewards were present for successful entrepreneurs, we have seen a
marked technical advance in ophthalmology. For years those
already established in medicine have tried to make it very
difficult for advances to occur. An example is the intraocular
lens. This fantastic device was first implanted in England in
1948 by Sir Harold Ridley. The technology smoldered until the
mid seventies when a few entrepreneurial ophthalmologists in the
United States espoused it. In its early development,
traditional ophthalmologists criticized anyone using these
devices. Now over 95% of eyes receive intraocular lenses after
cataract surgery. Now almost all are now done as outpatients and
in 1973 the hospital stay was usually a week. Lasers,
phacoemulsification, and refractive surgery are other examples in
which early users suffered abuse. My point is that often
organized medicine overstates the negative motivation of those
exploring new vistas.

I certainly hope you will address only those truly abusive
practices and give us a better definition of legal and ethical
behavior. You can get no one to define legal and ethical
boundaries except those with severely biased positions. In a
similar vein an undefined atmosphere of acceptability in the area
of marketing, practice management, networking, and other areas of
professional interaction leave the programs open for abuse both
intentional and unintentional. Hopefully, programs like ours
encouraging close cooperation between ophthalmology and
optometry will initiate respect and understanding between these
professions. I sincerely hope no official blockades will be
instituted. Today health care is very costly to this country
and is a big business (10% of the gross national product). Health
care has become a primary target for expense reduction by the
government precisely because of this. We should encourage
honest competition, even though many of us might suffer in the
beginning, because it ultimately produces the best system.

Given the many forces, both external and internal, exerted
on the two professions, is it possible to develop an eye-care
delivery system that establishes and recognizes a role for the
optometrist and the ophthalmologist? Obviously, it will not be
an easy task, but I believe cooperation and education make it
possible and desirable. Thank you for allowing me the
opportunity to include my thoughts on this subject.
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TESTIMONY FOR THE RECORD

OMEGA HEALTH SYSTEMS, INC.'s perception of the problems associated with
Medicare Reimbursement for Post-Operative Services following Cataract Surgery
is based on our viewpoint as a management company involved in the ophthalmic
surgery business. We maintain the basis of the current problem relates
directly to historical events that have occurred within the professions.

OUR COMPANY

OMEGA HEALTH SYSTEMS, INC. (OMEGA) is in the business of managing the
practices of ophthalmologists. Surgical and medical ophthalmology is provided
at Omega managed "centers" with primary vision/eye care provided by referring
optometrists. The company's activities involve the coordination of both
optometric and ophthalmological services to establish an integrated eye care
system that provides quality primary, secondary and tertiary care efficiently
and cost effectively.

Omega's managed practices are beneficial for ophthalmologists,
optometrists and their patients. Ophthalmologists provide medical
ophthalmology and ocular surgery without the burden of routine primary eye
care. This allows the surgeon to practice ophthalmology at it's highest
level. Optometrists enjoy dependable, quality medical and surgical support
while working in a cooperative manner with ophthalmology. In our system the
real beneficiary is the patient. They are provided a total eye care program
which is carefully monitored through all stages of treatment. Additional
benefits include lower cost for quality care and less disturbance of the
patient's normal routine. ,

In Omega Eye Care Centers network optometrists are under no obligation to
refer to the center. In most centers there are optometrists who do not use
the center's ophthalmological services. On the other hand, there are some
network optometrists who refer exclusively to the center. In our experience,
proper patient care has been the foremost consideration demonstrated by our
network optometrists.

All medical decisions are the sole responsibility of the surgeon. The
ophthalmologist has the first and last word in reviewing any preliminary
diagnosis and in selection of appropriate treatment or surgery. This right
and responsibility has never been questioned by either Omega Health Systems,
Inc. or the referring optometrists at any of our centers.

Regarding post-operative care, network optometrists in our centers
participate to varying degrees based of mutual agreement between the surgeons
and referring doctors. Our ophthalmologists are under no obligation to permit
referring optometrists to provide post-operative care. None of our network
optometrists are involved in post-operative care until they have completed the
necessary training and review by the attending surgeon. Our education and
training procedures involve lecture and grand rounds participation at the
clinics to insure adequate clinical exposure to specific post-operative
complications. These educational efforts are designed and implemented at each

center by the medical director (ophthalmologist).

BACKGROUND
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Historic lly ophth lology nd optu ty have been involved in "turf
battles' and erosn-ic osnlsets. This esofrotation developed in part doe to
areas of overlap in the services they provide Dne tn the satore of each
profession's individual serices uptuty ha sqerved as the najor
-edical/s-rgical referral reInrce far ophbtbhlulgy. Traditionally.
ophthlnzology h.s been inclined to treat referral relationsbips with optonetr

in either a disrespectful or soprafe-aional aner. Many ophthslnic sorgeons
accepted referrals fre sptutriets while at the sa tine tre-tiog
optoetry in a disparaging fashion. This in is contrast to the prevailing
attitude in norenl referral rel-ti-ships between other health care providers
where the roneulting physician supported tbe referring physician in the nost
professional anner possible. The ntual support nd respect between
referring doctors who share in the care of patients has never heen referred
to as unethic l r illeg l. In fat cordial nd cooperatiee iotra-profesnisn

referral has been the ost effective. integrated and efficieot =ethod of
providing total care. This type of referral relationship did not have an
opportaoity to develop between ophthaluology nd optotr hetec.use
ophthalnology refused to accept optuetq, as a legitite health care
profession.

The referr-l relationship between the eye care pr-ctitioners varied feon
-very profes-innal interaction to ontright refusal to acknowledge or respond

to referrals. This has been sanifented in any cases by a condescending
attitude on the part of the surgeon Su. e ilitant surgeons in thin
confrontation resorted to badgering patients uggesting they should not have
coonulted an optatrist ioitilly. In t cases ophthalnology has heeo
ioclined to treat the co.n ltation as a tersinal referral. Many have beeo
uuwilliog to return the patient to the refering optatriut following
treat'ent. ather the surgeon was often inclined to soggest they should
provide a11 nbahequest primey care trh-elves. The resulting Ions of the
patient by the optteeist h-a furter beigistened the cliiute of nistru-t and
ouspicion oo the part of optutqy. Fnrtbenore, ophthallolIgy opposed any
inprovenent or eapasios is the role of optute in the health care syston

delivery systes In pite nf this opposition optatr han. s .cceosfully
enpanded it's role in the eye cre arena. Optutr hbas gained the legal
privilege to diagnose ad treat eye dieae in 23 states. Curent trendo
suggent this re-definition of optutq will continse and ultieutely will be
univera-l in a11 sttes. Optatey's espaniso has resulted io increased
ophthalnological concern with the goa1s and aspir-tions of optoetry. Thse.
events have fsrtber increased the dissensio between the two pr-fession.
particularly in the nind. of the --e ilit.at -ea-ers of each grup.

Concurrently, there has been a surplus in the production of
ophthblnologists and optatrists enceeding the increase in the aging
population. This results in a decrease in the nusber of patients per eye care
practitioner thereby increing the csepetitive pressures both within and
be tveen the professions. Coupled ith the surplus of eye care prsotitioners.
historical "turf battles' and sestual distrst, there hvh.een draotic
tecinulogical davances in eye surge. This h-a altered the runner in which
ctaract surgery is viewed by ophthalanlgists, optatrists sod the geoeral
public. Thee enisting factors, cobined with -n aging population and
increased nedicare reinbhrsent, hae cre ted the potential far narked
changes in the deliver nf scular surgr particularly cataract sarge.

THE SITUATION TODAY

Specifically, srgeons, optuetrists nd cataract patients are curb =nre
apt to eubrace cataract urge today thn- 10 - 15 yern ago. Before the
=nrked advancea in cataract surge (particularly intraocular leos
inplantation) the doctors were are hesitant tn reco d surgey until
vi.ual inpai-cent was quite severe Patients were aIsonrote reluctaot to
pursue surgery due to esperiences related by friesds encountering none eurked
adverse ef fect as-ociated with sb sur-gey.

With the sdvent nf inproved surgical procedre-, inproved viosal
rehabilitation following inplantstion procedures ad reduced adverse effects
or coupli atins. the viseal wtca following ctaract surgery has been
sigoificantly enhanced. IWen these events were cunbined with iocreased

r-ibhurseant for cataract surgy the cliate for aggressive entrepreseurial
surgeonn to develop -rketing progr-ns to increase their surgical case loads
was crplete. The entrepreneurial urgon correctly identified that
traditi.sel ophthalt logy/sptatr referr-l rel-tionship sod attending
injustices shown optutq in tbe pat as an area they cold capitaline an
and increase their surgical patient be. By developing a professional
relationship hased on antel respect ad confidence they were successful in
correcting the previo-u injustices displayed by opbthaulology to optonet.
In a1l fairnes, OMICA suggests these entrepreneurial surgeons were proupted
by ethical cud professional ativatin and not sinply ec.nonic greed. In ur
opinion these surgeons were ati-sted to increase their surgical case Ioad in
the interest of perfecting nd enhancing their srgical proficiency and
technique. They were pri--rily interested in ipre-ving cataract estrartion
procedures and the viseal welfare of tbeir ptients. Of corse increased
surgical case loads inproved the revenes of tbeir surgical practices.
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As these physicians analyzed the medical and surgical market place they
correctly concluded that optometry was a viable component in development of a
large surgical practice. These individuals reasoned that by treating
optometry in a dignified and professional manner the opportunity existed todevelop an alliance with the profession. When they recognized optometry
controlled approximately 50 - 70% of the primary eye care market it was self-
evident optometry was a viable element in their marketing plan. Furthermore,
these physicians reasoned that by assisting in the development and enhancement
of optometry through support of their educational efforts through residency
training, externahips and grand round rotations optometry's support would be
enhanced.

We contend the motivation in most cases was to improve patient care andenhance the profession of optometry while increasing their surgical revenues.
We submit, none of these motivations are necessarily unethical or illegal.
All specialty areas within medicine, including ophthalmology have
traditionally marketed their specialty to the rest of the medical community bydevelopment of referral bases among other medical practitioners. The major
difference in the case of optometry/ophthalmology was certain
ophthalmologists were now directly courting optometrists via the same
professional methods previously reserved for inter-medical referral
relationships.

Due to changes within the entire health care delivery system, health caremanagement companies expressed an interest in the area of surgical management
of cataract patients. Management companies analyzed the unique nature ofexisting medical/surgical referral relationships between optometry and
ophthalmology. These organizations concluded they could play a role in
improving the interface between the eye care practitioners while providing
quality and cost effective eye care to large segments of the population.
Several management companies have developed formal relationships between
selected surgeons and optometrists known collectively as networks. These
management companies and their networks have enjoyed varying degrees of
success depending on several factors within each market place.

When formal relationships surfaced in competition with informal
relationships developed by entrepreneurial ophthalmologists several
competitive factors evolved. The most controversial factor and central to
this entire issue involved sharing post-operative cataract care between the
surgeon and the referring optometrists. Due to the competitive climate both
entrepreneurial surgeons and management companies initiated the promotion of
post-operative care by optometrists.

The fact HCFA had traditionally bundled the reimbursement for these
services in a global fashion allowed the potential for abuse and questions
regarding ethical referral relationships. Omega Health Systems, Inc. contendsmost of the informal as well as the formal networks are designed to operate inan ethical and professional manner where quality patient care and legitimate
reimbursement billings are adhered to without deviation or deceit.
Unfortunately, there will always be some individuals or groups who take
liberties with rules and regulations. Omega Health Systems, Inc. does not and
will not endorse or support illegal activities or kickbacks. If individuals
or management companies are found in violation of medicare/medicaid fraud andabuse regulations they should be investigated and prosecuted through the
courts. It is our conviction that any form of kickback or financial gain usedas an inducement for referral can not be condoned nor tolerated.

It is our contention that primary care, including the diagnosis ofcataracts, is within the domain of the referring optometrist. Pre-operative
evaluation of the patient, including decisions regarding timing of surgical
intervention is the responsibility of the attending surgeon. In our opinion,
the follow-up post-operative care of the cataract patient may include
appropriate roles for both the attending surgeon and the referring
optometrist. The decision of who should provide the follow-up care should
not be related to turf battles between ophthalmology and optometry. In fact,
the question of which professional should provide the post cataract follow-upcare has nothing to do with the question of whether or not optometry is eitherqualified or legally allowed to perform this service. HCFA has ruled as far
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back as 1980 that optometry could provide post-operative care. In 1986 HCFA's
ruling was expanded to include utilization of optometry as a primary physician
for all services medically necessary and allowed by optometric statute. The
fundamental issue should involve what the patient desires and deserves from

their attending surgeon. Omega contends the surgeon has the responsibility to
examine their surgical patient the following day and in one week. The surgeon

also deserves the opportunity to evaluate the surgical outcome and critique
their surgical techniques 6-8 weeks post-operatively. In the interest of
maintaining the doctor/patient relationship (referring optometrist and their
patient) we advocate the referring doctor examine their patient during their
surgical convalescence and perform a comprehensive evaluation, including
refraction and prescription of lenses at the termination of the post-operative
interval (90-120 days). This has a positive effect for all concerned parties
(patient, surgeon and referring doctors). In effect, this reduces travel and
expense for the patient while at the same time allows re-establishment of the
relationship between the referring doctor and their patient. It also provides
ample opportunity for the surgeon to evaluate and discharge their medical and
and surgical responsibilities.

CONCLUSION

We suggest the issue of kickbacks in post-operative cataract care is in
reality an economic problem within the ophthalmological profession. Militant
ophthalmology is trying to identify this as an issue of quality patient care
which is inaccurate. There are already adequate and enforceable laws to
address illegal kickbacks. There is no question optometrists can provide
post-operative care. The real issue is what is in the best interest of
patient care. We suggest the issue of post-operative care as previously
presented to this committee is in reality, a ruse promoted by some militant
ophthalmologists in an effort to reduce competitive factors affecting their
current practice volume. While we are sympathetic to ophthalmology's
concerns we can not endorse their approach. Rather, we suggest they
concentrate on refining their surgical skills, rethinking their professional
bias and working in a constructive manner with all members of eye/vision care
team. Not only would this cooperation be in the best interest of quality
patient care, but it is our conviction this will result in a reduction in
total eye health care costs. In addition, we believe a clearly defined and
officially supported cooperative interaction between ophthalmology and
optometry would reduce the potential for illegal or unethical practices. We
submit these militant representatives should concentrate on monitoring their
own members and take the proper steps to eliminate undesirable activities
within their own profession. They should not attempt to place all the blame
on optometry or integrated eye care groups of ophthalmologists and
optometrists as the culprits in health care fraud and abuse.

Thank you for the opportunity to present our position on this critical
health care issue. Our comments are intended to be constructive and provide
helpful insight as you consider this issue. If you have additional questions
please contact us.

Mr. Robert Qualls and Dr. Allen J. BlumeRespectfully Submitted:
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APPENDIX 3.-MATERIAL RELATED TO PATIENT CARE; OPTOMETRISTS
VERSUS OPHTHALMOLOGISTS

Item I

THOLIAS E. [H)Z Al 0 .P(50C.1 / JACK) A(02) Oll 1' D 5'e 20w it Cs~~~l~~vltls C .e l ' C 1-S--

BOARD OF MEDICAL EXAMINERS
U 000(0 MI-S. ir OF THE

2202) Z0.00220,0*0)0)) STATE OF NORTH CAROLINA

September 5, 1985

HNC. r OARD OF FYAMINERS

R C E I V E D
SEP 10 i 8'o

Eugene A. Stead, Jr., M.D. IN OPTOMETRY
S.C. Medical Society Journal
P.O. Box 3910
Duke University Medical Center
Durham, N.C. 27710

Re: Post-operative Care by Optometrists

Dear Dr. Stead:

At its recent meeting, the Board of Medical Examiners adopted a motion to
request that the Medical Society publish the following views of the Board
in the next issue of the Journal.

It has come to the attention of the Board of Medical Examiners that
there are a growing number of situations in North Carolina in which
ophthalmologists have entered into arrangements with optometrists
whereby the optometrists refer to the ophthalmologists patients for
cataract surgery and that following such surgery these patients are
then returned by the ophthalmologists to the care of the referring
optometrists for post-operative care and following. Because it is
the view of the Board that such post-operative care and following
constitutes the practice of medicine, the practice of permitting
persons who are not licensed to practice medicine in the State of
North Carolina to provide such care is specifically disapproved by
the Board.

If you have any questions regarding this matter, please advise.

Si ncerely

Bryant . Paris, Jr., Executive Scretary
NORTH CAROLINA BOARD OF MEDICAL EXA1MINERS

BDPj r: kb/0541 K
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Item 2

NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

September 19, 1985

Mr. Bryant B. Paris, Executive Secretary
North Carolina Board of Medical Examiners
222 North Person St., Suite 214
Raleigh, North Carolina 27601

Dear Mr. Paris:

Thank you for forwarding to our Board a copy of the letter of

September 5, 1985, from you on behalf of the North Carolina Board
of Medical Examiners to the North Carolina Medical Society
Journal. The resolution setting forth the view of your Board is
of interest insofar as it relates to the optometrists of North
Carolina generally and to the North Carolina Board of Optometry
which is charged by law with the duty of regulating its licensees
in their practice of optometry.

Although the wording of the motion appears very guarded, the

implication is that there are optometrists who, in performing
"post-operative care and following" of patients who have had
cataract surgery by ophthalmologists, are violating the laws
relating to the practice of medicine.

If you or the North Carolina Board of Medical Examiners have
evidence of any violation of law, the names and details of such
conduct should be reported to the North Carolina Board of
Optometry forthwith so that we may proceed to exercise our legal
responsibilities.

We are advised that the withholding of information of criminal or
statutory misconduct might be deemed an obstruction of justice.
If we do not hear otherwise, we shall assume that neither you nor
your Board possess any evidence of statutory misconduct.

For the North Carolina State Board of Examiners in Optometry, I
am

S -ely./ / I~~/

I J|ohD obinson, O.D., Secretary
Drawer 609

Wallace. N.C. 28466
(919) 285-3160

cc: Board, Attorney
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Item 3

NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

October 4, 1985

Mr. Bryant B. Paris, Executive Secretary
North Carolina Board of Medical Examiners
222 North Person St., Suite 214
Raleigh, North Carolina 27601

Dear Mr. Paris:

Our investigation axid inquiries have led to the discovery of no
facts and the identity of no licensee of the North Carolina Board
of Optometry relating to any statutory violation in the "post-
operative care and following" of patients following cataract
surgery as alluded to in your letter of September 5, 1985.

We have determined with particularity the scope of what
optometrists do in their post-operative care and following of
cataract surgery patients. The instructions for appropriate
post-surgical care and following appear to be clearly understood
between referring ophthalmologists and optometrists and appear to
be assiduously adhered to by each professional so far as we can
determine.

Please advise us specifically which steps or activities in the
post-cataract surgery protocol are thought to be inappropriate.
If we do not hear from you, we shall assume that neither you nor
your Board have any real evidence or actual knowledge of any such
specific alleged wrongful activities. On the other hand, if we
are convinced that the scope of activity of any of our licensees
you call to our attention is in excess of that proscribed by the
General Statutues of North Carolina, we shall take the
appropriate and necessary steps to terminate the activity and
shall further report to you the identity of any ophthalmologist
found to be aiding and abetting the violation of our laws.

For the North Carolina State Board of Examiners in Optometry, I
am

XJ0 D. RobinsDffOD., Secretary
P. rawer 609
; llace, N.C. 28466

-(919) 285-3160

cc: Board, Attorney
Special Counsel
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Item 4 XfeA;A 7

NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

October 10, 1985

To: All licensees

From: The Board

Re: Post-operative care by optometrists

Enclosed are copies of three letters relative to the issue of post-
operative care and/or following of patients by optometrists of which
the Board feels you should be aware. The letter dated September 5,
1985, sets forth the views of the Board of Medical Examiners and is
intended to publicize their views to the physicians of North Carolina.
On receipt of a copy of this letter, the members of this Board met at
length with its attorneys to review and research the legal issues and
the allegations of statutory misconduct alluded to by the Board of
Medical Examiners. The Board's letter dated September 19, 1985, to
the Executive Secretary of the Board of Medical Examiners resulted
from this meeting and is self-explanatory.

In the meantime, we have conducted investigations and inquiries
pursuant to our statutory responsibilities to determine what, if any,
steps or activities by licensees of this Board in post-operative care
and/or following might be deemed to be inappropriate. The enclosed
letter dated October 4, 1985, to Mr. Paris sets forth the findings of
this Board based on the above referenced investigation and inquiries.

The purpose of this communication is to familiarize every licensee
with the issues raised by the post-operative care and following of
patients by optometrists over the last several years as the practice
of optometry has evolved since the enactment of the "therapeutic drug
law" in 1977. At the same time, we would remind each of you that like
all of the members of the healing arts professions, you have ongoing
moral, ethical, and legal responsibilities to refer those patients who
you have determined are in need of the special skills or competencies
of other practitioners, including ophthalmologists, when it is in the
best interest of the patient to do so. A mutual respect for each
practitioner's special skills and competencies is paramount in good
patient care and should be established at the time of referral.
Further, professional ethics demand that each practitioner's
participation in patient care addresses the ultimate welfare of the
individual being treated.

Finally, we would call your attention to the Optometry Laws of North
Carolina Including Rule and Regulations of North Carolina Board of
Examiners in Optometry, and most particularly G.S. 90-114, G.S. 90-
118, and section .0100 of subchapter 42E of the NCAC which set forth
the definition of the practice of optometry, the requirements for
prescription and use of pharmaceutical agents, and professional
responsibilities.

If there are questions, please feel free to contact the Board.
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Item S - -,-, , -'.. i ,ifI'

4>S,,,, A.)': 2.~r

State of North Carolina -

zocYs 1 m0n~unsiou Departmen: of Juslice
P.O. Box 629

RALEIGH
276020629

6 August 1986

SUBJECT: Optometrists; Post-operative care of cataract
surgery patients; practice of medicine

REQUESTED BY: Bryant D. Paris, Jr. Executive Director
Board of Medical Examiners

QUESTION: Does post-operative care of cataract surgery
patients by a licensed optometrist constitute
the unauthorized practice of medicine?

CONCLUSION: The procedures identified herein as components
of post-operative care uf cataract surgery
patients fall within the definition of
optometry when done by a licensed optometrist
and do not constitute the unauthorized
practice of medicine.

The quesiton presented is whether post-operative care of cataract
surgery patients by a licensed optometrist constitutes the
unauthorized practice of medicine. The question arises from
Medicare regulations and policies regarding optometric services
of aphakia. The regulations and policies allow for surgical
follow-up by optometrists provided that the services performed
are within the scope of practice of optometry as determined by
state law. Related questions concerning ethical considerations
of referral and fee-splitting between opthalmologists and
optometrists were not asked by the Board of Medical Examiners and
are not addressed in this opinion

Aphakia is defined for purposes of Medicare as the absence of the
natural crystalline lens of the eye whether or not an intraocular
lens has been implanted. Opening and entry into the eye is
performed by an opthalmologist who removes the cloudy natural
lens, inserts the prosthesis (artificial lens) and then closes
the entry wound. The opthalmologist examines the eye after
surgery to determine whether the eye is healing without
complications. If there are complications, the patient remains
under the care of the opthalmologist. If there are no
complications resulting from the surgery, the patient is
ordinarily released from the care of the opthalmologist. If
there are no complications, the question is whether and within
what limitations an optometrist may provide post-operative care,
such as determining the patient's unaided visual acuity,
examining the eye and its adnexa (the surrounding structures),
performing a slip lamp (biomicroscopic) examination of the
external eye, performing a mosocular opthalmoscopic and binocular
indirect opthalmosnopic examination of the internal eye,
determining the intraocular pressure by use of a tonometer,
employing a phoropter (refractor) to determine whether corrective
lenses are necessary for optimum vision, and if so, to prescribe
the proper lens, and other ancillary procedures.

The Board of Medical Examiners submits that since surgery is
excluded from the definition of optometry in G.S. 90-114, post-
operative care is beyond the scope of practice of optometry
because it is part of the surgery exclusion. The Board argues
that post-operative care is a medical matter in that it involves
a full range of complex medical judgments and is an 'essential
part of the surgery process. The Board continues that the
administration of intravenous fluids and medications and the
removal of sutures is beyond the scope of practice of
optometry. This Office agrees with the position of the Board of
Medical Examiners concerning administration of intravenous fluids
and medications and the removal of sutures and believes that the
Board of Examiners in Optometry does not contest these matters.
The Board of Medical Examiners also submits that prompt decision-
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making and use of medication during post-opefative care does not
permit collaboration by an optometrist with a medical doctor
which is the prerequisite for prescribing medication, other than
topical pharmaceutical agents, by an optometrist.

The Board of Examiners in Optometry takes the position that the
practice of optometry as defined in G.S. 90-114 is a recognized
exception under G.S. 90-18 to the unauthorized practice of
medicine. The Board contends that-pursuant to G.S. 90-114 an
optometrist, within his or her area of specialized practice, ray
examine the human eye and its adnexa by any method; may diagnose,
treat and refer for consultation or treatment any abnormal
condition of the human eye and its adnexa; may employ
instruments, devices, pharmaceutical agents and procedures when
investigating, examining, treating, diagnosing or correcting
visual defects or abnormal conditions of the human eye or its
adnexa; and may prescribe and apply pharmaceutical agents and
prosthetic devices to correct, relieve, or treat defects or
abnormal conditions of the human eye or its adnexa. The Board
contends that the scope of practice of optometry includes within
it the procedures previously listed as components of post-
operative care where there are no complications resulting from
the surgery.

Surgery is a principal pact of the practice of medicine under
G.S. 90-18. Surgery is also specifically excluded from the
definition of optometry under G.S. 90-114, which itself, when
done by a licensed optometrist, is exempted from the unauthorized
practice of medicine under G.S. 90-18. Therefore, provided there
are no complications resulting from the surgery, if a procedure
is included within the definition of optometry and not performed
by means of surgery, the procedure, when done by a licensed
optometrist, does not constitute the unauthorized practice of
medicine but falls within the practice of optometry. Although
the term "surgery' is not defined in G.S. 90-18, the breadth of
the definition cannot prohibit the performance by an optometrist
of those procedures reasonably included within the definition of
optometry, under circumstances where there are no complications
resulting from the surgery. The procedures identified as
components of post-operative care fall within G.S. 90-114 in that
they are done (i) to examine the human eye, (ii) to diagnose the
condition of the eye, (iii) to refer the patient back to the
opthalnologist for consultation or treatment (such as
administration of intravenous fluids and medications and the
removal of sutures), (iv) to investigate, examine, treat,
diagnose or correct visual defects and abnormal conditions by the
employment of instruments, devices, pharmaceutical agents and
procedures, and (v) to prescribe and apply lenses. Furthermore,
the procedures do not involve an invasion of the body so as to
constitute surgery.

G.S. 90-114 provides that an optometrist may use and prescribe
pharmaceutical agents upon collaboration with a medical doctor.
The statute does not contain any exclusion for post-operative
care.

The premise of the Board of Medical Examiner's argument is that
post-operative care cannot be divorced from the surgical
operation, which all agree falls within the practice of
medicine. However, the structure of Chapter 90 of the General
statutes, entitled Medicine, Allied Occupations", grants the
entire field of health care to physicians licensed to practice
medicine and then carves out specified areas for each of the
allied occupations. It is the opinion of this Office that the
procedures identified herein as components of post-operative care
fall within the definition of optometry when performed by a
licensed optometrist, and do not constitute the unauthorized
practice of medicine where there are no complications as a result
of the surgery.

LACY H. THORNBURG
Attorney General

Robert R. Reilly
Assistant Attorney General
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Item 6

01 i ;. * -. -,,,s
BEFORE THE BOARD OF MEDICAL EXAMINERSr' . : ,~ Z'

FOR THE STATE OF NORTH CAROLINA Li

IN RE: STEVEN MERLE WHITE, M.D., 8N C.,
Respondent

CONSENT ORDER

This cause came to be heard before the Board of Medical
Examiners of the State of North Carolina, at hearings held in the
months of March, June, July and September, 1987. Evidence was
presented concerning several charges and allegations against the
Respondent. Petitioner was represented by James L. Blackburn and
Respondent was represented by G. Eugene Boyce. The Notice of
charges and Allegations is attached to this Order and
incorporated as if set out herein. Prior to conclusion of
evidence, the parties have entered into a Stipulation consisting
of the following findings of fact:

1. In the treatment of certain patients whose charts are
identified in the Notice of Charges and Allegations, Steven Merle
White, M.D., hereinafter "White," failed to perform an adequate
preoperative examination or physical, in that he delegated to
optometrists, nurses, or anesthesiologists the responsibility of
performing these functions, prior to cataract surgery. The
parties agree that it is not consistent with the standards of
acceptable and prevailing medical practices in North Carolina for
the surgeon to see a patient for the first time at the time of
surgery without having performed a preoperative physical or
obtained a preoperative history. White agrees that he will
thoroughly examine each patient on whom he performs surgery,
prior to surgery, and will review the patient's history with that
patient. White further agrees that he will make an independent
diagnosis of cataracts in each patient on whom he performs
cataract surgery, and will not rely on others to make that
diagnosis. White further agrees that he will have a detailed
discussion with each patient regarding the diagnosis and the
nature of the surgery, advising the patient fully of the risks
involved.

2. White did not perform the 24-hour postoperative exam
following cataract surgery on certain patients whose charts are
identified in the Notice of Charges and Allegations. Instead, he
delegated such examination to non-physicians, including nurses, -
and optometrists. The parties agree that delegation of the 24-
hour postoperative exam following cataract surgery to non-
physicians is not consistent with the standards of acceptable and
prevailing medical practices in North Carolina. White agrees
that he will perform each 24-hour postoperative exam on every
patient on whom he performs surgery, with clear documentation
that he has performed such examination, except in the case of
emergency, in which event, he will ensure that another
ophthalmologist performs such exam.

3. White did not examine many of the patients whose charts
are identified in the Notice of Charges and Allegations at any
time after he performed cataract surgery on that patient. This
practice is not consistent with the standards of acceptable and
prevailing medical practices in North Carolina. White agrees
that he will provide postoperative care for each patient on whom
he performs surgery until the healing process is complete. The
parties agree that it is not improper to involve non-physicians
in postoperative care, so long as the operating surgeon maintains
full responsibility for the patient's postoperative care and
examines the patient in the period following surgery to assess
the healing process and the long-term results.
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4. Appropriately detailed surgical notes describing each
patient, his or her condition, the procedures, methods,
prostheses, results, prognosis, and medication relative to the
surgery, is in the best interests of the patient and should be
prepared by or under the direct and immediate supervision of the
surgeon. Even in the case of repetitive surgical procedures, a
record should be kept of those routine details as well as all
significant variations. Some of White's records gave the
appearance of being incomplete or unduly duplicative. White has
modified his record keeping procedures and methods and will
henceforth continue to personally prepare separate, detailed
surgical notes for each patient on whom he performs surgery.

5. White permitted non-physicians to sever sutures on some
of those patients whose charts are identified in the Notice of
Charges and Allegations. The decision to sever a suture and the
act of severing a suture are medical acts. Therefore, the
decision to sever a suture should be made by the operating
surgeon, and the act of severing a suture must be performed only
by the operating surgeon or by those health care practitioners to
whom this act may be legally delegated.

6. On several occasions, in the treatment of some patients
whose charts are listed in the Notice of Charges and Allegations,
White allowed non-physicians to sign the prescriptions for
medications. It is improper to permit non-physicians to
prescribe medicine, except as provided by certain North Carolina
General Statutes; one of which is Section 90-114, which permits
optometrists to prescribe medicine if there is communication and
collaboration with a licensed physician. The Board is of the
opinion that communication and collaboration as described in
North Carolina General Statutes Section 90-114 requires
consultation between the ophthalmologist and optometrist
regarding the specific patient for whom the medication is
prescribed. In addition, the optometrist should consult with the
ophthalmologist on each occasion on which medicine is
prescribed. White agrees that he will not permit non-physicians
to prescribe medicine except as permitted by Statute, and that in
those situations described by North Carolina General Statutes
Section 90-114, he will consult with the optometrist specifically
with regard to the patient for whom medication is to be
prescribed.

In consideration of the above finding of facts:

1. The Board of Medical Examiners hereby strongly
reprimands Steven H. White, M.D. with respect to each of the
following charges contained in the Notice of Charges and
Allegations: 2(a), 2(b), 2(c), 2(d), 2(e), the portion of 2(h)
concerning removal of sutures, 3(a), 3(b), 3(c), 3(d), 3(e),
5(a), and the portion of 5(b) concerning removal of sutures;

2. The Board of Medical Examiners hereby dismisses each of
the following charges contained in the Notice of Charges and
Allegations: 1, 2(f), 2(g), all of 2(h) except the portion
concerning removal of sutures, 2(i), 3(f), 3(g), 4, all of 5(b)
except the portion concerning removal of sutures;

3. The Board of Medical Examiners will continue to monitor
White's practice to see that he complies with the requirements of
this Order;

4. White agrees that he will open his records to agents of
the Board at any reasonable time for inspection to assess
compliance with the requirements of this Order;

5. White will obey all laws;

6. Failure of White to comply with this Order shall be
grounds, after notice and a hearing, for review, including
revocation or suspension of his license to practice medicine.
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By order of the Board of Medical Examiners of the State of
North Carolina, this the _ day of _ _ , 1987.

BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NORTH CAROLINA

BY:

STEVEN M. WHITE, M.D.

CONSENTED TO:

PETITIONER, BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NORTH CAROLINA

BY: if"~ )Y /
J~es L. Blackburn,
Attorney for Petitioner

RESPONDENT, STEVEN WHITE, M.D.

BY:
G. Fuge Boyce, ,
ft rt y for Res nent
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Item 7

NORTH CAROLINA STATE BOARD OF

EXAMINERS IN OPTOMETRY

March 16, 1988

To: N. C. licensed optometrists and who may be concerned
in the post-operative care and how n of cataract surgery
patients

From: John D. Robinson, O.D., Secreta

Re: Sequence of events leading to the Oc 1987 Consent Order
in the matter of N. C. State Board of Medical Examiners v.
Steven Merle White, M.D. and the reaffirmation by the N. C.
State Board of Examiners in Optometry of the statutory
authority of licensed optometrists to participate in the
post-operative care and following of cataract surgery
patients

This Board is being frequently asked to comment as to the legal
status of optometrists participating in post-operative care
following cataract surgery and the implanting of an intraocular
lens. In order to respond to requests for an accurate accounting
of events that led up to the above referenced Consent Order and
the manner in which some have misinterpreted the terms of the
Order, the Board and its legal counsel has prepared the following
sequence of events, including the entering of the Consent Order,
its application to the lawful scope of practice of optometrists
in North Carolina, and the standard of care acceptable in
optometry and ophthalmology.

The issue of participation of optometrists in the provision of
post-operative cataract services (routine follow-up visits) was
raised in the summer of 1984. The appropriateness and the manner
in which optometrists who were participating in post-operative
care was reviewed early on by the fiduciary agent,
Prudential/Medicare. After all requested information was
supplied to HCFA and the regional office, a memorandum dated
September 20, 1984 was furnished to business managers of a number
of ophthalmological practices wherein Virgil Tuttle, Associate
Manager, Medicare Claims Division, states that 'the surgical fees
for cataract surgeries have traditionally included components for
follow-up services, management and/or complications." He went on
to say that "the regional office advised that providing some of
the follow-up visits under arrangements with optometrists who
bill you for these services continues to meet the traditional
definition of a global surgical fee." Ophthalmologists who were
returning patients to optometrists for post-operative care
services were requested to provide Prudential with a list of
those providers that were providing these services -so that they
could be identified and claims for duplicate services denied
since Medicare would not be liable for claims from optometrists
who were being reimbursed by the operating surgeon as part of his
global surgical fee.

Although this system was not illegal, it did on its face appear
susceptible of abuse.

In December 1984, Prudential issued a Medicare Bulletin relative
to "KICKBACKS, REBATES" stating that it had been reported that
some optometrists may have referred patients for a flat fee or an
opportunity to provide post-operative follow-up care, the result
of which may result in increased cost to the Medicare program.
The Bulletin went on to say "depending on the nature of the offer
and the nature of the encouragement, these or similar
arrangements may be in violation of a criminal statute, Section
1877(b) of the Social Security Act." In the best interests of
all parties, a change in the system was deemed advisable.

88-297 0 - 89 - 5
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During the period between September 1984 and September 1985,
there was considerable activity on the part of a number of
ophthalmologists, including a number of letters that were sent to
the officials of Prudential, HCFA, members of Congress, the
Attorney General of North Carolina, and numerous other state and
federal agencies. Additionally, there were a number of
Resolutions on the part of local societies of ophthalmology, the
N. C. Society of Ophthalmology, and the Eye Care Committee of the
N. C. Medical Society. Among the most vocal of the
ophthalmologists, as witnessed by letters over his signature and
by references within the newsletters and minutes of the N. C.
Society of Ophthalmology and/or the Eye Care Committee of the N.
C. Medical Society, was Scott Bowers, N.D. of Wilson, N.C.

On September 5, 1985, Bryant D. Paris, Jr., Executive Secretary
of the N. C. Board of Medical Examiners, wrote to Eugene A.
Stead, Jr., M.D., editor of the N. C. Medical Society Journal,
requesting that he publish the "views of the Board in the next
issue of the Journal". It was the view of the Board that the
providing of "post-operative care and following" by optometrists
"constitutes the practice of medicine" and that "the practice of
permitting persons who are not licensed to practice medicine in
the State of North Carolina to provide such care is specifically
disapproved by the Board".

On September 19th, the Board of Examiners in Optometry wrote to
tqr. Paris requesting that if the Board of Medical Examiners had
"evidence of any violation of law" insofar as the practice of
optometry was concerned, particularly as such practice involved
post-operative care and following of patients who had been
referred for surgery, then "the names and details of such conduct
should be reported to the North Carolina Board of Optometry
forthwith so that we may proceed to exercise our legal
responsibility".

During the period between September 19 and October 4, 1985, the
Board of Examiners in Optometry conducted a survey among
ophthalmologists who were thought to be offering patients whose
surgery was routine and without complication an opportunity for
co-management by referring them back to optometrists whom they
had determined to be competent to monitor the patient and to
provide post-operative care and following, upon the patient's
request.

On October 4, 1985, the Board again wrote to Mr. Paris wherein he
was informed that the Board's investigations and inquiries "have
led to the discovery of no facts and the identity of no licensee
of the North Carolina Board of Optometry relating to any
statutory violation in the 'post-operative care and following' of
patients following cataract surgery". This Board went on to
request that the Board of Medical Examiners advise "specifically
which steps or activities in the post cataract surgery protocol
are thought to be inappropriate". The Board of Medical Examiners
has never to this date replied to either of these letters.

On October 10, 1985, this Board wrote to every licensed
optometrist and included in the mailing a copy of the "view" of
the Board of Medical Examiners concerning post-operative care and
our two letters to the Board of Medical Examiners referred to
above. Every licensee was reminded that "like all members of the
healing arts professions, each has ongoing moral, ethical, and
legal responsibilities to refer those patients who are determined
to be in need of the special skills and competence of other
practitioners, including ophthalmologists, when it is in the best
interest of the patient to do so".

On January 13, 1986, Prudential/Medicare mailed a notice to every
licensed optometrist and to those ophthalmologists known to be
referring patients back to optometrists for post-operative care.
They advised that "effective immediately, procedure code W9245**
has been assigned for routine follow-up cataract surgery care
provided by an optometrist or physician other than the operating
surgeon. The operating surgeon will use modifier 54 with the
appropriate surgical procedure code." It was further stated that
"Medicare benefits for the follow-up care will be based on a
global allowance, and will be subject to coinsurance and
deductible. The surgical allowance will be reduced accordingly.
Non-routine follow-up care by the operating surgeon due to
complications, etc., will still be considered as part of the
global surgery allowable."
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In late January of 1986, the North Carolina Board of Medical
Examiners subpoenaed 133 charts from the White Ophthalmology
Clinic.

On May 7, 1986, Dr. Steven M. White was served with a Notice of
Charges and that a hearing would be held on the charges by the
Board of Medical Examiners.

On May 29, 1986, the N. C. Board of Medical Examiners made a
formal request to the Attorney General of North Carolina for an
opinion on post-operative care pursuant to their earlier
published "view".

In June of 1986, this Board was informed of the request of the
Board of Medical Examiners for an opinion and was given an
opportunity to submit comments or arguments on behalf of this
Board in the matter to be considered. This Board forwarded to
the Attorney General a statement of its conclusions in early

July.

On July 7, 1986, counsel for Steven M. White, M.D. wrote to the
N. C. Board of Medical Examiners as follows: "I have formed the
studied opinion that the Board of Medical Examiners of the State
of North Carolina is being 'used' to its detriment and has been
persuaded to act not in the public interest. This prosecution
was undoubtedly precipitated by the comment made by Medicare
officials to Dr. Scott Bowers that they would continue their
current reimbursement procedures directly to optometrists until
both State and Federal laws were amended or until a State Board
took 'licensure revocation action."'

On August 7, 1986 the Attorney General rendered his final opinion
wherein it was concluded that the procedures identified as
components of post-operative care of cataract surgery patients
"fall within the definition of optometry when done by a licensed
optometrist and do not constitute the unauthorized practice of
medicine".. This conclusion, which constitutes the opinion of the
State's Attorney, was a direct answer to the question from the
Board of Medical Examiners "does post-operative care of cataract
surgery patients by a licensed optometrist constitute the
unauthorized practice of medicine?"

From August 1986 until December 1996, upon motion of Mr. Boyce,
the Board of Medical Examiners was restrained by the Court from
proceeding in the White case. On March 6, 1997, the hearing of
the charges against Steven Merle White, M.D. commenced before the
Board of Medical Examiners of the State of North Carolina in
Greenville, North Carolina.

In April of 1987, in its transmittal document number 1182, the
Nealth Care Financing Administration forwarded to its fiduciary
agents a revision of Part 3 of the Carriers Manual which revised
and/or replaced pages 2-18.9 - 2-16.10. The change in policy
being effective April 1, 1987. "Section 2020.25. Ootometrists.--
This section is being revised to implement section 9336 of the
omnibus Budget Reconciliation Act of 1986 (P.L. 99-509). Section
9336 provides that effective April 1, 1987, a doctor of optometry
is considered a physician for Medicare purposes with respect to
the provision of any item or service the optometrist is
authorized to perform by State law or regulation."

On Sunday, July 19, 1987, at the continuation of the hearing of
Steven M. White, M.D., the transcript of the hearing as found in
Volume 8 on pages 114 - 117 records a series of questions,
answers, and statements in an exchange between Dr. Duckett,
president of the Board and presiding officer at the hearing, and
Dr. White concerning Dr. White's billing practice in those
instances where he had performed surgery and that the patient had
been followed by a referring optometrist. on Page 116 of the
transcript, Dr. Duckett makes a statement followed by a question.
In making the statement, Dr. Duckett looked to his left and to
his right in what appeared to be an attempt to ascertain if any
of his fellow Board members disagreed or objected to what he was
saying. Neither the attorney for the Board, nor any member of
the Board of Medical Examiners, made any statement or appeared to
be disturbed by the statement Dr. Duckett made prior to his
question. This statement as found on page 116 of the transcript
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is as follows. "If one of the cases is referred, and let's say
the patient calls -- in other words you have signed the Medicare
form and you have referred some of the postoperative follow-up to
the optometrist, which we all know is legal. I don't think that
is a question in our mind whether or not it is legal." He then
went on to ask the question, "that patient might call you back in
some instances about a problem, is that correct?" The answer was
"yes". Dr. White was then asked, "the optometrist might call you
and send the patient back?" The answer again was "yes". He was
then asked, "because there is a problem?" The answer was "yes".
He was then asked, "when the patient comes back, do you then have
to resubmit a bill for that part of your care?" Dr. White's
answer was, "no, I post no fees for anything -- for a four-month
period, anything that pertains to cataract surgery". A copy of
page 116 is attached.

On September 13, 1987, the Board of Medical Examiners and Steven
Merle White, M.D., along with both counsel, negotiated and agreed
upon a Consent Order which when signed and entered would conclude
the matter between Dr. White and the Board. This Consent Order
was agreed to prior to any affirmative evidence having been
presented by Dr. White in his defense and even before he had ever
been questioned by Mr. Boyce.

The agreed upon Consent Order contained a number of stipulations
consisting of six numbered paragraphs of "Findings of Fact".
Those Findings of Fact contained in this Consent Order that had
bearing on the post-operative care and following of cataract
surgery patients by optometrists are contained in numbered
paragraphs two and three.

In paragraph two, it is stated that Dr. White did not perform the
twenty-four hour post-operative examination following surgery on
certain patients whose charts were identified in the notice of
charges and allegations and that he had, on certain occasions,
delegated such examinations to others, including nurses and
optometrists. (These occasions occured between February 1985 and
May 1985 following the sudden termination of one of the M.D.s in
the White Clinic.)

From the beginning, the parties were not in disagreement as to
most all of the acceptable standards of practice. The parties
agreed that the twenty-four hour post-operative exam following
cataract surgery should be done by the operating surgeon and that
the operating surgeon, in this instance Dr. White, will perform
the twenty-four hour post-operative exam on every patient on whom
he performed surgery, with clear documentation that he has
performed such examination. The parties further agreed that in
the case of an emergency if the operating surgeon, in this
instance Dr. White, was unable to perform the twenty-four hour
post-operative examination, he will insure that another
ophthalmologist perform such an examination.

In paragraph three, it is stated that Dr. White did not examine
certain patients whose charts were identified in the notice of
charges and allegations at any time after he performed surgery on
the patient (this is a continuation of the findings stated in
paragraph two above). The parties agreed that the better and
acceptable minimum practice is for the surgeon to see the patient
at the 24 hour examination and then again at the 3 or 4 month
post-operative examination to make a final long-term assessment
of the patient's eye. Further, Dr. White agrees that he will
provide post-operative care for each patient on whom he performed
surgery until the healing process is complete. HOWEVER, the
parties - Steven M. White, M.D. and the North Carolina Board of
Medical Examiners - agree that "it is not improper to involve
non-physicians in post-operative care so long as the operating
surgeon maintains full responsibility for the patient's post-
operative care and examines the patient in the period following
surgery to assess the healing process and the long-term results."



129

Herein lies the key finding by the Board of Medical Examiners 
as

to the appropriateness of optometrists (or as expressed in the

Consent Order, "non-physicians") participating in the post-

operative care and following of cataract surgery patients, 
their

earlier "view" as expressed on September 5, 1985 notwithstanding.

The statutes of the State of North Carolina which govern

disciplinary hearings before licensing agencies are both detailed

and implicit in that consent orders entered into by the agency

and the respondent, in this case the Board of Medical Examiners

and Steven M. White, M.D., are binding on both parties and

constitute the law of the case. Since the Board of Medical

Examiners is bound by the Order entered in the matter of Steven

M. White, M.D., their "view" as expressed in September of 1985

was premature and not binding since the accepted standard of 
care

for post-operative care in cataract surgery had not been properly

established at that time. This recognition of continuing

responsibility in co-management has always been the standard as

exemplified by the very elaborate communication procedures and

reporting protocols during the post-operative period.

It has never been the position of the Board of Optometry 
that in

the co-management of cataract surgery patients, the operating

surgeon should give up the responsibility of determining the

appropriate time that his surgical patient should be returned 
to

the referring practitioner for following. This is a judgment

that, of necessity, must be made on a case by case basis by

individual practitioners.

In other words, the parties had no dispute in the final analysis

of what is the accepted standard of care for post-operative care

in cataract surgery in North Carolina.

Inquiries concerning this memorandum may be addressed to the

Secretary of the Board at:

321 E. Main St.
PO Drawer 609
Wallace, NC 28466
(919) 285-3160 or 1-800-426-4457

cc: Board, Attorney
Special Counsel
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August 27, 1987

Senator John Shoemaker
C/O Senate Consumer Protection &
Professional Licensure Committee
Senate Office Bldg.
Harrisburg, PA 17101

N:6 : 0ARO OF EXAMINERS
n r- I-, C I V E D

'I 1/ 87

IN OPTOMETI'-

Dear Senator Shoemaker:

During the public hearing on Senate Bill 657 (therapeutic drug use
for optometry), questions were asked regarding the malpractice
situation of high volume surgeons in my home state of North
Carolina. While I did not broach this subject during my prepared
remarks, I do feel it is certainly a valid subject of inquiry for
the Committee. Obviously, I was ill prepared to give facts and
figures regarding malpractice statistics in North Carolina.
Medical malpractice is a very touchy subject with physicians these
days, and Medical Mutual of North Carolina (the main professional
liability insurance carrier for the State of North Carolina) is
very reluctant to give specific information regarding any one
particular physician's malpractice profile to any other physician
or outside party. The reason for this is obvious - they can be
sued if they release specific information regarding patients or
physicians without proper authorization. Nevertheless, I agree
with you that some type of generic tabulation of these statistics
should be obtainable and made available to both the public and the
appropriate legislative committees. I have never really tried to
obtain this sort of statistical information before, but I will
certainly give it my best shot. As soon as I can obtain any
information on this subject which I think might be of assistance to
you, I will be forwarding it to your offices immediately.

I would also like to explain very briefly my hesitation and
inability to answer the question regarding the rate of occurrence
of malpractice by high volume surgeons in a direct and forceful
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agust 27, 1987
Page 2

manner. While I have no access at this time to any. sort of

generalized tabulated statistics revealing the rate of occurrence

of malpractice in high volume practices, I do have rather intimate

knowledge of certain high volume surgeons in this state who have

had repeated difficulties with medical malpractice. Some of these

cases (with which I am intimately familiar) involve patients who

were optometrically scheduled for surgical procedures and were

followed postoperatively during their critical recovery period by

optometrists - again, after receiving the surgery at high volume

surgery centers. Some of these patients feel that optometrists

participating in the preoperative and postoperative management of

their surgical care subjected them to a lower level of care and

expertise than would have been otherwise available had their

operating surgeon provided such care to them. These patients feel

they have been damaged and are pressing their claims in the various

State and Federal courts. I have performed medical chart review

work in some of these cases as an expert medical witness, and I

must frankly agree with many of the patients that their problems

were avoidable had their operating surgeon bothered to provide

preoperative or postoperative care for them. I have done chart

reviews for legal firms regarding medical malpractice cases and

will undoubtedly do others in the future. In addition, I have

reviewed over 130 medical records for the North Carolina Board of

-Medical Examiners - most generated by high volume cataract

practices. As such, I am not free to comment about specific

patients, surgeons, procedures, dates, or other information which.

might jeopardize ongoing litigation or investigations by the Board

of Medicine. Although I have much specific information regarding

the malpractice situation of certain of these individuals, I am

simply not free to share this specific information with anyone at

this time. Hence, when specific facts and figures were requested

regarding this issue, I was simply not prepared (or legally

permitted) to release some of the information I possess. Quite

frankly, it is frustrating to have direct knowledge about such a

subject and not be about to use it in a public hearing.

I do have knowledge of a high volume cataract surgeon in North

Carolina who has had difficulties involving multiple medical

malpractice cases (at least five) over the last year or so. I

believe I alluded to this in my testimony but was unable to give

any further specific information. Until these cases are settled or

adjudicated and become a matter of public record, I will be unable

to provide any specific information to your Committee about them.

I will try, however, to obtain from the appropriate professional

liability insurance carriers valid and verifiable statistics

regarding the rate of medical malpractice among high volume

surgeons - if such information has been tabulated and I can get

them to release it to us.

I did want to write and let you know that the obvious evasiveness

with which I eluded the Committee's questions on this subject was

based on my desire to not jeopardize or impugn any ongoing

investigation or litigation involving those malpractice cases of

which I have knowledge. That aside, I will make every best effort

to locate the information you have requested and forward it to you

as soon as possible.

It was a distinct honor and privilege to visit the Great State of

Pennsylvania and address the Senate Consumer Protection and

Professional Licensure Committee. Again, thank you for the

opportunity to address the Committee.

Sincerely yours, -

Scott P. Bowers, M.D.

SPB/tp
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Item 9

Prudential-Medicare, High Point, North Carolina

Billings for cataract surgery to Medicare for calendar years 1985
and 1986

YEAR PROCEDURE PROCEUDRE # OF SURGIES # OF BENEF
CODE

1985* 66983 Intracap Cat Ext 17,459 14,700
66984 Extracap Cat w IOL 6,865 6,200Total 1985 24,324 20,950

1986 66983 Intracap Cat Ext 1,753 1,562
66984 Extracap Cat w IOL 23,630 19,000

Total 1986 25,385 20,562

* In 1984 ALL cataract extractions were billed under the same code,
i.e. 66980, therefore, there could be some error in 1985 figures basedupon coding error.

Billings for post-operative follow-up care by optometrists

1985 W9245 Post-Op F/U No Data Available

1986 W9245 Post-Op F/U 2,628 2,312

1
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APPENDIX 4.-CASE SUMMARIES DOCUMENTING FRAUDULENT AND/OR
ABUSIVE PRACTICES BY OPHTHALMOLOGISTS PARTICIPATING IN THE
MEDICARE PROGRAM

CODING SCHEME

CASES SUBMITTED FOR THE RECORD
BY DR. CHARLES WRIGHT

Field Hearing of the Senate Special Committee on Aging
"Kickbacks in Cataract Surgery"

May 23, 1988

Each of the following 50 case summaries submitted for the
record was assigned a code by Committee staff to differentiate among
cases that involve both ophthalmologists and optometrists from those
that involve only one practitioner. The coding is simply intended as
a guide to readers, and does not reflect the views of the Committee or
staff on the nature of the case or its relevance to the immediate
focus of the Committee hearing.

All cases were provided to the American Optometric Association
(AOA) on May 27, 1988 for review and, at AOA's option, official
comment as part of the final hearing record.

CODING

A - Involvement of both ophthalmologist(s) and optometrist(s).

B - Involvement of ophthalmologist(s) only.

C - Involvement of optometrist(s) only.

D - Insufficient documentation.

PREFACE

These case summaries were submitted by various ophthalmologists :
who now,practice in the State of North Carolina. These~cases
were assembled to document various types of fraudulent and/or
abusive practices by ophthalmologists participating in the
Medicare program. Concerns have been raised that confidential
medical information about patients might be revealed as a result
of these efforts. Because of these concerns, the
ophthalmologists of North Carolina have submitted these case
summaries in generic form with identifying data deleted such that
patients' confidentiality can be maintained. Therefore, these
cases are being assembled and presented in a format similar to
what one would find at a major medical conference. Even though
specific names and places have been deleted, these cases
represent real people and real occurrences. Medical records
existe in the offices of ophthalmologists throughout North
Carolina to verify and corroborate these case reports.

The search for this information was initiated on or about May 3,.
1988. A hearing had been scheduled before the U.S SenaterSpecial
Cgmmittee on Aging in Philadelphia on May 23, 1988 concerning the
subject of kickbacks in cataract surgery. Obviously, 20 days
is an inadequate period of time to canvass all the
ophthalmologists practicing in North Carolina. Roughly 10 to 15%
of the ophthalmologists practicing in North Carolina
(approximately 35 to 40 of 300) were contacted by telephone and
were asked to submit cases from their geographic areas that they
could document by either first hand experience or a valid medical
record. Over the next ten days, cases were mailed in response to
this appeal and these summaries constitute the material in this
case book. It should be noted that no official organ of the
State or Federal Government was involved in the collection of
this information. The State and National Ophthalmic Societies
have no subpoena power or information gathering authority and
cannot compel ophthalmologists to provide this kind of
information. These cases were assembled on very short notice in
a purely voluntary effort. Many ophthalmologists were (and are)
reluctant to cooperate with this effort for a variety of reasons:
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1) They worry that confidential patient data will be
revealed jeopardizing patients' anonymity.

2) Physicians who criticise other physicians are often the
victims of lawsuits alleging libel or slander. Doctors
are often afraid to report misconduct by other doctors.
This is not a 'conspiracy of silence' - it is an
atmosphere of fear. -

3) Most physicians do not keep lists of patients who have
been misled or abused. Simply locating this information
is often an extremely cumbersome task.

4) Many patients have filed grievances or suits against
doctors accused of fraudulent or abusive practices and
are either in the midst of ongoing litigation or have
accepted an out of court settlement. Most out of court
settlements stipulate that the patient must not discuss
the details of his or her case with any outside parties
lest the settlement be forfeited and/or countersuits be
instituted. Many patients are afraid to talk about
their unfortunate experiences with surgeons who have
taken advantage of them and are unwilling to share the e
experiences with even their family physician.

5) Physicians fear that good faith reporting of a
colleague's wrongdoing will result in a loss of respect
or acceptance by their peers.

6) Many physicians feel that contributing any information
regarding fraudulent or abusive practices by their
colleagues will directly or indirectly reflect back on
their profession as a whole and ultimately be used to
justify punitive actions against the entire profession.
This fear has not been wholy unfounded as evidenced by
similar congressional hearings conducted in recent
years.

7) Lastly, many physicians feel that any attempt to
document abusive practices by other physicians is
simply a waste of time. These doctors feel that
Congress and the Administration have shown no real
interest in quality of care issues and are only looking
for justification to cut reimbursement levels for 'a
physicians in general (and ophthalmologists in
particular) across the board.

A poll was taken by the North Carolina Society of Ophthalmology
in 1986 to determine the standard of care for cataract surgery
patients. The results conclusively showed that the vast majority
(greater than 98%) of the ophthalmologists in North Carolina
provided adequate preoperative and hands-on postoperative
examinations throughout the entire postoperative recovery period
for all of their patients. An extremely small percentage of
physicians were identified who did not adhere to basic minimum
standards of care. The ophthalmologists of North Carolina would
like to point out to the Senators on the Committee that the
cases represented in this compilation are not representative of
the average ophthalmologist in North Carolina. These abuses are
characteristic of only a very small percentage of the
ophthalmologists practicing now in North Carolina.
Unfortunately, these doctors affect huge numbers of patients and.
represent enormous expenditures of both public and
private health care funds.

Respectfully submitted,

Scott P. Bowers, M.D.

Walter Wright, M.D.

SPB/tp
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CASE REPORTS

Submitted by Ophthalmologists from North Carolina
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CASE 3:

sumary of Came of L. 1.:

-87 year old, widowed, white female who lives in NC.
Patient has daughter and son-in-law r.ho live in -_ - , NC, in
the western part of the state. Son-in-law is Dr., - who

_.is a retired general surgeon.

Patient-underwent a cataract extraction with intraocular implant
,,-in the left eye in 1985, in Waynesville, NC. This was done to be

close to her family. She apparently did very well after this surgery,
done by Dr. - She was then back in the area and
followed by C. 11.- O.D., for routine eye care. she wan
found to have a cataract in the right eye in October or November,
1986. She was referred to the - - Eye Clinic in for
evaluation She underwent evaluation by a physician there and
arrangements were madefor surgery to be performed the week prior to
Thanksgiving. It is unclear if this same person who examined her did

. the surgery on her. or. not. She underwent cataract extraction the
week prior to Thanksgiving, in November, 1986. During the operation,
* phacoemulsification procedure, there was a posterior capsule rupture
and nucleus was displaced posteriorly. The eye was sewn up. The
patient's daughter, who was with her, was told of the complication.
The surgeon adamantly recommended that the patient be taken to

- --- -as, that day. The patient' s daughter asked for the name
of another surgeon, in a- who could be contacted. The
daughter states that there was no option given as to the availability
of care of other options for someone in the - V area. She then
requested that the surgeon talk to her husband, the general surgeon in

NC. At that time, the family then decided to go to
: where she was seen by another surgeon, at 6:00 PM, on

tne same day. The patient was taken to surgery at 6:00 AMi the
following day, where a vitrectomy with secondary intraocular implant .
was also performed at the same setting. The patient was then sent '

home onran outpatient basis, the same day as surgery. She was sent
back to -:O.). - for her postoperative care. The family reports that
during the postoperative course there were double billings for
examinations by an optometrist, as well as by the operating surgeon.
There is also a question of double billing for the intraocular lens.

Points to consider in this case:

1. Patient's son-in-law, is a retired general surgeon whd has i; -I

considered bringing suit against this group.

2. Patient's son-in-law is willing to testify.

3. Lack of openness about available eye care in the ---
area for postoperative complication.

4. Outpatient treatment and Imediate transfer back'to referring
ophthalmologist in a case of a severely inflamed and
complicgted case.

5. ' Possible double billing for postoperative care.

6. Possible double billing for implantation of implant.

Subsequently, the patient had developed this pseudophakic bullous
keratopathy in the left eye. Her corneal transplant was performed in
June, 1987. Fortunately, the patient has vision of 20/30 in the left
*eye. Her right eye remains with poor vision of 4/200 with diffuse
vascular occlusive change of the macular area. This subsequently
underwent laser photocoagulation without improvement of the vision, in
the right eye. The retinal evaluation and laser photocoagulation was
done by Dr. * - and the corneal transplant was done by -
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SUNEABY'Of7 EBS. t K ' - -1a BIGHT EYE SURGERY -typed

bra. M was a remarkably healthy housewife living in' - NC. She,"
drove her car to church and to shop, worked in her flower garden, wag ."-

mentally sharp and active. Because of failing vision about Oct let. '-
1986, she saw Dr.-' . (optometriatof ?. He referred her.,.
to the R& - Eye Associates of H, N.C..-:) She was than
age 86, took no cardiac medications, had no diabetes, and was
unusually healthy for her age. She tookno nerve medicines and rarely

aw a doctor. .

0-15-86 - Examined by Dr. - ( t Eye Ao.)

0-28-86 - ; -- laser iridotomy

Patient scheduled for cataract removal and lens'implant V$
- She was given an estimate of expected charge

$2550 (?? 4000)-by CEA and $1175 (?? 1776) by ' ao .
3-for a total of $3825.(?? $5775.) platients daugeht .

* (Mrs. ; <-married to a surgeon in:-- -ville) , ..- g. .
accompanied her mother for most of the visits and sat in .

. for the explanations. They were led to believe by aseign a .,4,
Medicare benefits and using supplemental Blue Crone in ,.,;,'
the two insurances would easily cover the coats. - .

11-24-86 - Dr. ' extra-capsular cataract removal '.

victrectomy; A-scan biometry; endothelial cell

During the process, apparently a piece of the lens cat
dropped back into the vitrous. He advised that.Ahe retqr,
to ^, pick up some clothes, and travel to
- and check in a motel with plans to get the'pjeQen- -'

lens removed on the morning of 11-25-86. Hre..-'
asked if there were "retinal surgeons" in who
could do the Job since the delay, long trip, pain, and"''
worry would be reduced to a minimum..Dr. ' told her.
that they worked with the - - group and
traneferral there would be best. This involved a hurried-'---``
trip back to - packing, change in plane, and a
hurried drive to -- in a blinding rain atorm,:,
checking in with the doctor there then on to the motel.-- Ox
The pain, discomfort, and emotional trauma was quite -a -
burden for the 86 year old lady.

11-25-86 Dr. . ' re-anestbetized in early
reportedly removed the Pieces of lens which had'een
dropped and then Dr. inserted a lens implant. On th .
P.M. sane day, Mrs. - - was taken to her home in

11-26-86 Dr. - - Post op visit in

Dec 1, 5, 11, 19, Dr. - - - post op visits in - ^ "'

4-8-87 Dr. : -:-.- -fluoreacene angiography, Fundus photo
UV squid, etc.

Ai"VtAlk ther visits-tb.._: . including a female optometrist, who
.Wzft.tete rude to the nurse and rough to the patient.

has never regained satisfactory vision in that eye.
'hahehehgyielted daughter in -ziville later, appointment made with

* -*--_ _of -- ille who did mome laser retinal treatments to that
isi r CK bth eean by Dr. - of .. 'ville.

.. -~-.-~became quite depressed and discouraged and was unhappy
.tigag gitid dhe poor results,.the many long trips to see the doctors in
't ...j.e' harrikesment of the collection agency who tried to
'jieoll~t dmezof the bills which was die-allowed by Medicare & Blue
s",Crtba.:,Sra't; *- _ shad to make 6 or more long trips to '. .to '
"pick .he utand take her to -- e. Later she made many tripe to

:*brint-haf to ophthalmologists in Western N.C. after no progress was
*ade in , - __-'-about 325 miles each R.T. to : -- The collection
a',sa1ny 6ontinued to send nasty letters to Mrs. c" - long after

of _ N.C(--- adjusted the balance about _.A " )i 'si

.t^Sther source of patients distress was a guilt complex mince she made
,tbeh'deesiiin to get her surgery on the right eye in d. .- .- ' without

sio~ilting her. daughter- hoping to save the daughter the time and
--penmlgeO~f londtrips toa W C She was influenced by friends and the
,,,tiaaht8-.t s. .".} m..
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April 27, 1987 / .:- v ,1

Dear Mrs. D.
I am writing you about L * - we perfowi
a fruorescein agigiogram to see if there vs any possible :
help with laser surgery for her right eye. -

The angiogra demostrated a blood vessel in the righteye which is leaking fluid. The vision in th right -. , :
eye is about 20/400 which is seeing the big E down
at the end of the room. Her left eye is 20/400 also.'

After viewing the angiogram I feal there is a 50 or h602 chance that we can improve her vision by sealing - .the leaking areas with the laser. This treatment takessome months to show improvement. is not painful. Is to
done on an outpatient basis and I think if it weremy eye I would certainly have the procedure. I thil * ythe risk of making her vision worse is minimal andat least with therapy we have some chance of improy n 'the situation. -'

Please give us a call If you decide for the treatment. - tI think it is purely your decision. I doubt the sitva -qq-; evill get worse if we leave it alone. Let me knov It ':I can beof further -help. - ..

:-}gL - I~~~~~~~~~~~~~~1

an- n- .

4 WWCC VISIT CO11PNiNSJV
LASER IRZWTOY

*M JD1C 1~.- DIJJE CtOS8
I MEDICAROE / BlulE aClSa

POST-OP QFICE VISIT
iMEDICARS 1 / PFUIDENTIAL

+ MEDICARE AIDJMTIE4T
6 CATARkACT.. gxTRACApSL
I VITRFCTIY,
I MBTI5I -
I A-SCFi UI;OPTRY

B UCONTINUED ON HEK
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I Medical Bureau of Economics, Inc.
'il ad A, S M mt 3 ba~t Worcester, lism. 01608 Suts 767

1.462- 1 5003 (IN MASS.) 1400-23742sl (Nait)
RFt - OF NORTH CAROL INA

DATt DF FRvlCEt 112596

; Pt*HxS AttOUNTI U477.00

AUG 24, 1997
fti94415

,"'AA- -a~ HC;--

.t ka is.:,--- , -:-.,::,

:Thi9 b:ill huct be patidll We have advttied you of your righte in
previous correspondoncel you did not dispute the validity of
this debt, therefore, we atutne this debt iG valid.

4his is your responsibility - Mail your paymont TODAY.

- lie are A, lirensed collection agency. Any infnrration obtained
- you will be used for the purpose of collecting this debt.

Ile w ril epect your check WITHIN 72 HUP.S.

,TERCARD/VtSA ACCEP rED.

Collection hanagor

* NOT~4DIPQRTANT RIGuT4S
a,-:: -,* sM

l1gultstiebIrfwgtto malke a written or oral rpquest that telephone calls regarding your debt not be madt
( you aixrour Place of employment Aly uch oral request will be valid for only ten (10) days unless you

~i provhde Itt~entfi rmation of the request postmarked or delivered within senen (7) days of such
requeat Ou may terminate thisrequest by writing to the collection agency.

olf ~ ma .rqus by ' * ,

Is.

ltdies yew notify tins off irr in J digns attor roerinino this no es that you dispute thl nalidity of tim debtor
g Sny por~dtreo- tlsit otlir will assio tins debt a iinda

$; ets ;D not~ydiic otriis in _ridinui so day vro trom o sint this norcthio. ottirsetl will obtain osritistion of - rs * '.2l
lb. debt or obtoviin eoopyol * jsss s against yaou *-d -il aou a copy of fath juadimnt or eriftiomion,

4 Upon Ish siouta reitnt within a 30 day pevrIod I will roWido YOu with tre n and address of the orignatd
rnodutl if dflrentt fromtw ohnoit gedtor.

! Ttls IS AN ATTEMPT TO COLLECT A DEBT. ANY INFORMATION OBTAINED WILL BE USEO FOfl.'

PLEASE PAY IN FULL. NOWI ~, .

WE ACCEPT MASTER CARD AND VISA.
0,. .,ss.-... *.a

**enletilen: Plese clear the account owed by

. *to

.In aote l .-;r!of by charging it to my credit card.

-O e atqrCard O visa

n t -lt… -----. … … … y - -

.It Wsing MataL Card. include 4-digil bank number -_ _ -

appearing- on card just above your name.

Signature Phone No.
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CASE 4:

Kay 13, 1988

Ros T.B.

Sumry-

T.B. is a seventy six year old male, who consulted me on July 30, 1986 for a
second opinion regarding cataract surgery. Mr. T.B. had been seen by en optasetricj
who told him he had significant cataract formation and that he needed-eurgery.-Se
refered him to Dr. for cataract surgery. It ist
understanding that Mr. T .B. was scheduled for surgery without having ben seenb

Examination of Mr. T.B. revealed minimal cataract formation which would hae dye3!4*
his visual acuity to no more than 20/25. He did have evidence of age telats d
macular degeneration, which caused the decrease in his vision in the right ye to X
20/60 end the left eye to 20/40. In addition to my self the patient was also am
by Dr. who also agreed that Kr. T. B. a problem did not oone t.
cataracts, but or age related macular degeneration instead.

CASE 5:

CASE REPORT

.1 first examined Hs. R.V. in February of 1982. At that tiae."at"
was 20/30 in each eye. She was noted to have mild macular degeneratio, .
was not seen again until August of 1986, at which time her visual acuity
was best corrected to 20/50- in the right eye and 20/40 in the left Sb.
had had cataract surgery with a lens implant in the left eye performed
by Dr. T. in December of 1984. She had been followed by an optometrist.
Dr. H. intermittently since 1974 with visual acuities in the 20/30 - 40 -
range. She was seen in November of 1984 by this optometrist, end found
to have 20/40 vision in the right eye and 20/200 vision in the left.
No attempt was made to refract the patient. The macular degenerati;ve , .
changes were noted and the patient subsequently referred to Dr. M .
a retinal specialist. During his evaluation, which included uncorwected ,-

visual acuities and pin hole refraction, she as well was found to have.
potential acuity meter readings of 20/30 and 20/50. She was described.
to have had minimal lens changes. She was urged to have cataract sur-.-
gery, which she subsequently had in December of 1984. Subjectively.
she did not note improvement. At the time, she had been seen in 1982
there were no lens changes noted, and as of 1986, there were still gnly. .-i

minimal changes in the right eye, and of course the lens implant in the
left. The cataract in the right eye has continued to progress, and in
May of 1988, with visual acuities of 20/100- in the right eye best cor-
rected, and 20/70+, she has undergone cataract extraction with a lens -.
implant in the right eye and YAG capsulotomy on the left. Potential
acuity meter readings at this time were 20/30- and 20/40+. . .~>

This case is representative of a patient with macular degeneratlonei
which was actually noted by. the optometrist and referred to a retinal .
specialist who noted that. but as well, referred the patient for cotaractj
surgery. At no time was a manifest refraction .ppes subsequegtly c Ur
surgery was done at the very least. prematurely and Maetadthohhby 1'
numbers and subjectively by the patient to have been of little benefit at.,

the time.

*i M.D.
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CASE 6:

! 0393328

scm 75 year old female was seen 12/19/85, having been seen by a local
,.:optometris% and advised to have her cataracts removed at a regional

high volume center. She did not wish to have her cataracts operated
and, in fact, stated that she would not have known of cataracts or
any problems with her eyes if she hadn't been told so by the local
optometrist. ,--."

kf" aeitb: efreetiolt- Revealed 20/30- acuity each eye, 20/30 both 4 e" s
SLIT LAMP: Shoved early nuclear sclerosis.
No other pathology was found.

She has been followed since that time developing a macular pucker.
on the right reducing her vision to 20/300. The cataracts have
-nly minimally progressed and her vision remains 20/30- in her left.
eye, 20/200 on the right. That vision is down because of the macular
pucker.

last visit was 4/20/88 ' ' '

CASE 7:

May 13, 1988

Rg P.B.

Suanmarys

Ir. P.B. is a sixty three year old male who was diagnosed as having glaucmabyas
optometrist approximately three years ago. He was followed by this optometrist
-for two years, being treated with various medications He was subseqaently reterred.f"'
to Dr.' ' N.C. who told the patient that his glauoma
wa, not well controlled and that he also had cataracts that needed sprgety sa tply.
The patient was informed that after he had the cataract surgerythatit would no
longer be necessary to use eye drops, that the the surgery would cure his glaucoma.
Accordingly, Mr. P.B. had cataract surgery on his left eye, possible combined with a
glaucoma procedure. Post-operatively, however, the pressure in the left eye did qg_-:.-
back up and because there was some discrepancy in what Dr.- told the patient-
and what the optometrist who had referred him to Dr. 'a had told him, the petit*
decided to have a third opinion. He consulted me approximately six months ago qa4,-
was found to have evidence of chronic open angle glaucoma in both eyea. He had t
minimal lens changes in his right eye. Visual acuity 20/25. Dr. had tol4 him
only a few weeks before that he needed cataract surgery very badly on this eye.and
had made arrangements to do this. The left eye showed evidence of cataract surgery
with a posterior chamber intraocular lens implant and visual acuity was jQ/20 44 that
eye..

It was quite. obvious to me that the patient di4, js neeeata t s'
right eye.and if it had been done this would have constituted unneoeas

It is also interesting to note that the patient stated that the optomstritt. ae
him over $200.00 for his post-operative care following cataract surgery by
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CASE 8: -

Hay 13, 1988

Krs; B.H.J. saw an optasetriet in the summer.
cataracts and needed cataract surgery immediately. This optometrist a _
town, North Carolina called Dr . office in , ' -
Carolina and arranged * specific date and time for the patient to hive c tagcf ';

surgery at the Eye Clinic. Because of the rapidity with which this-.; -.'
matter was handle and because the patient was hardly consulted regarding her - .
wishes concerning this matter the patient and her family became quite upset and
copsulted me for a second opinion.

Upon examination of Mrs. BE.H.. she was found to have minisa lens nge d -

certainly did not have significant cataract formation. She had ea vsi le
related to macular degeneration and also showed evidence of chronic open egle
glaucoma which was undiagnosed. I have been following the patient for the lst
two years and she still does not have any significant cataract fortie * '
is under treatment for her medical eye problems.

CASE 9: t)

May 10, 1988

Dear Dr.'- '-

ank YOU for yoUr drquiry regarding patient J.R., a 69 year od
gentlman who presented to ma self-referred in Deber 1986 stating that e
had been scheduled for a cataract surgery and wanted a seoc opinion His
chief complaint was mildly blurred vision, four years duration, with ern
distortion of vision at near. He is a retired police officer.

My exnmination demoestrated a visual acuity which Was best or-oe t0"'
20/20 CD and 20/20 CS with refractions of -0.25 -1.50 x 150 CD and plain 0. -
Near vision was J2 CU improving to J1 with an overcorrection of +0.50. His
intraocular pressure was 10 in each eye. The pertinent findings in the
reminder of his examination were the presence of very minimal lens cthsa
with a cl- view of the fundus by Hruby lens examination and a conclusion se
that his symptdm were due principally to presbycpia, recmiding a c w l
the nea correction present in his glasses.

Patient J.R. was able to function very well in every aspect of his Ufe
and in fact, as a hobby worked with high speed precision poer equipment.. ::
making furniture. He volunteered that he was functioning well and had no
visual ccnplaints that he considered to be significant. He had turned to an
qiathalsologist who had been in practice in his canconity and has reontly
earned an increasing reputation as a cataract surgical specialist.
The patient related that the surgery had been reomanded based on his chief
oomplaint of distorted near vision. I subsequently spoke with the
ophthalmologist who had recmanded surgery and he noted that he had

r nded surgery based on glare testing which desmistrated, under
sinulatd conditions, lsser vision. I questioned patient J.R. regarding
glare and this was not a notable symptan to him.

I advised the patient that I did not feel surgery wasB lated <-

rev inde~d that he seek continuing care from one of several other -
ophthalmiologists in the ccmunmity. I have since spoken with the
ophthals1ilogis who is following the patient who reports that he continugs to
have vision of 20/20 CD and 20/30 OS with minimal cataract change and no
evident inmediment to his function. I felt that the lens changes that were
present We quite acceptable for what acm ould find in the ro-l ogai -.
at this age and in the absence of any functional disturbance that the Eat
coAld defer surgery until mare prinent symptqm were caused by the slowly
prgrgessive cataract change.

Plose let me know if further information is desired.

* :,:2 '*.r, , SAY A -- u
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CASE 10: )

usw esqeane..s =t

. ARRATXVH SUNMART' -77-

:stt ~~~~~-.- of ? I .. . -,.

- have seen multiple patients who were told thattthey aqpdqi
cataract surgery. They were told that they would -go bllnd--ift
cataract surgery was not performed. They were also told that the
operation would be mach sore difficult if they waited too long.-
Thia is a very common senarlo and has been sees by pe at lees; .
'twenty times in the past several years.

CASE 11:

N.Ce. .D. '
5O o.q..uwu .* t~l -- ::-

NARRATIVE SUMhARr

This 66 year old white sale retired policemen was se
a high volume ophthalmologist and was given a new pair of glasses.
Nithin several weeks the patient returned complaining of decreased
vision with the new glasses. rhe high volume ophthalmologiat: tehn4
recommended cataract surgery and actually did the prelimimarry Veate
including A-Scan Biometry to perform the surgery. rhe patient saw
a friend who recommended that he seek a second opinion. This
qecond opinion was obtained and the second ophthalmologist tfound
a vision of 20/20 in the right eye with no optical correction . -:
n ecgssary. A rhixA opinion was sought from a subspecialiat at
' Eye Center, ,- who Confirmed that no cataract was
present and certainly did not recommend any surgery. .neaidetJy,
the patient had absolutely no visual complaints except for b4uVrr4
vision with new glasses. The glasses were not piano but bad &ome-
astigmatism correction which obviously was unnecessary. 7

CASE 12:

SUMMARY

it E * 45 79 29
DOB:

Mrs. - was seen by mg on April 3, 1987. At
that time she gave the history that she is a 50 year
old lady who had carried her mother to the -' :
Eye Associates in - - --- for evaluation and
management of cataracts on referral from her mother's
optometrist. Mrs. and her sister had carried
tneir mother to --- - and were sitting
together in an examining room with their mother who
was sitting in the examining chair. Mrs. -- I and
her sister were sitting in chairs which had been
placed there in the room for family members. As Dr.

, walked into the room he looked at her
across the room, told her she had short eyes azld
angle closure glaucoma and should have laser surgery.
She said her response was one of complete shock and
surprise. After having examined her mother, Dr.

asked her to sit in the examining chair and
examined her and said that yes, indeed, she did have
short eyes and angle closure glaucoma and should have
laser surgery. This was arranged to be carried out
two days after this meeting at the same time her
mother was to have her cataract surgery done. After
she arrived home, she became concerned and called her
local ophthalmologist here in . a regarding
this and he referred her to me for another opinion.
She denies any prior ocular injury. She says she had
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never had any symptoms of pain, blurred vision orr-;
halos around lights with either eye. The family'
history shows that she has a mother and maternal
grandmother with cataracts. There are two maternal
aunts with glaucoma, the type of which she is not

- aware. She was on no medications at the time I saw
- - her.

Her vision on that visit was 20/20 in each eye -,
at distance with her current correction. I refracted,
her and found the correction which she was wearing to
be essentially correct. That isJI found bar to need.-
a +2 00 - 50 ,'120 in the right eye and a +2.25 in
the left eye. Each of these yielded 20/20 vision at -

distance. Her intraocular pressure that day at 10:53
a.m. was 15 in each eye. The pupils were normal
was the slit lamp examination. Specifically, the
anterior chambers were deep and quiet and there was
no evidence of iris atrophy. on gonioscopy there wa
a moderate amount of peripheral iris convexity, but

-- the-spur and anterior ciliary bodY band were visible
throughout the angle and there was n iris angle

pposition or peripheral anterior synechiae noted.
Ophhallsc~l hrogh he ndiate puilshowed a

rphth normal appearingopticnerve heed cup and the
-- ,posterior pole was otherwise unremarkable. I ploaed
t > - Ar lb a dark room for one hour and the intraocular

q ;'-' s ' pressure did mot rise in either eye. specifically,
9 4, Os i o theJntraocular pressure began: at 15 in the right and

rem ned 15 in the right after an hour and 10 minutes
and in the left went from 13 to 16. Gonioscopy
following this showed no change in tOe appearanen of

My impression is that Mrs. has mild
-:, -hyperopic astigmatism, but does not now appear to

.y -. have and does not show evidence of previously having
'%9 .*-- had angle closure glaucoma. we had discussed the

i r, symptoms of angle closure glaucoma and I instructed
her that if she should experience any of those she
should seek Imnediate ophthalmologic attention. My
recomeandation was that she not have laser iridotosy.

,'i4~:5. h .- .eis to be followed by her local ophthalmologist.

CASE 13:

PATIENT.' 0324
AGE, 57

jR'ACEj C-ue-asion @ r
SEX, Female -
HISTORYE This patient stated that in 1984 Dr.. ,

: .. had told her she had a cataract and that he wanted to rgOvs
the left one first and then do the right. On 1s0

- examinstion (Dec. 8. 1986) her acuity was 20Z20 a.u. b-et....
corrected. There were a few periphsral cortical spoks inC
the right lens and a p-taloid opacity in the superior cort
of the left lens. The lens were otherwise normal h h '.
no vision related complaints.

CASE 14:

AGE: 66

* RACE, Caucasion . .

SEXI Femaler
HISTORY. This lady first consulted August 10,1 98

for,&-second opinion for cataract surgery racssnded by ^a
Dr. --- , She did net wish a complete ex" but n d '
a second opinion for insurance. She wa noted to have

} nuclear sclerosis O.U. Shd returned on Septeeber 9, 19S 6 .i
with no visual complaints and had had the left catarsct'y'

1

removed already. She said he saw, no better and w having
no problems with her vision but that Dr. wanted to

- '\ the other cataract and had said that it would not cost
anything. Her visual acuity best corrected was 20/X0.3 0.0.',-

and 20/30 OS. Dilated fundus exas showed secular druese.
informed her the cataract surgery w-a not necessary.
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CASE 15: d3

PATIENT, *02041487
AGES 6*6 i 'RACE, Caucasion

''U:: - 'SEX, Male
'*'''5 ' DATE OF BIRTHSX/23/25

HISTORYs Patient is a 61 year old male Caucasian.
Patient was first amen on 4-14-87 and wag in for a second
opinon concerning cataract surgery. He states Dr.
had told him that the left cataract should come off

* because it was making his eye qpabad. On examination, his
.. - visual acuity best corrected was2c/25 0.D. and 20/40 0 S ~With his present spectacles, he was 20/30-1 O.D. and 20/5O-a t

0.6. He is having no problems with his vision, Just.
received his drivers license and did not wish to have any CUQ '
cataract surgery. He states he is able to read perfectly
and that his distance vision was fine. I found no ,indications for cataract surgery.

CASE 16:

S.~~~~~~~~ ~~~~~~~~~~~~~~~~~~~~~~~~~~ .* ..

*;.PATIENT. I . _ _e Clinic No Number

'AGEE ; 75,RACEu , .' " Caucasion g .A HITRFemaleSEXg -ml < .
-HISTORYt Patient was complaining of her eyes
watering and being light sensative. Her visual acuity V _
with her old spectacles on 2/28/84 was 20/30 in the right
'and 20/30-2 in the left. Dr. - requested authori- '
zat ion for cataract surqwry on the right eye. There is
no list of findings notidtiVthe patient's chart.

CASE 17:

'. * - ~ .

PATIENT. 409051386 ; ' :A[

a *~~AES26

RACEA ' Caucasion '
* SEXa Matle

HISTORY, Had first seen Dr. ' -S followin 4
an injury to his right eye which resulted in a traumatt 'v',
cataract. He had a left intraoculor Ins implapt and S..'-'
subsequent opacified capsule which wAs cut with the YAPG pc tr tA
There was in addition a central corneal car He was
complaining of glare and decreased vision. r had .7
recommended removing the implant. Examintion revealed a
visual acuity best corrected with a +2.50 of 20/20. Ttwre -
were a tremendous sr!Tbsirof-

t:. - -- ---- - -
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CASE 18: A

CASE REPORT l4-59-51

GB, a 68 year old black female was seen in the office of her
local ophthalmologist on 10/28/86 for a second opinion. This
patient stated that she had recently been seen in the office of
her local optometrist who informed her that she had a cataract in
the left eye which required immediate surgical intervention.
This patient was told that she should 1Xave the surgery performed
at a high volume surgical center in Eastern North Carolina as
soon as possible. The patient did not wish to leave town for
medical care and felt that her vision was not poor enough to
warrant immediate surgical attention. The patient, therefore,
sought a second opinion.

Upon examination, the patient was found to have visual acuity
with her present glasses of 20/40 minus 2 in the right eye and
20/40 minus 2 in the left eye. Refraction showed that the
,patient's vision could be improved to 20/40 plus 1 in the'right
eye and 20/40 minus 2 plus 3 in the left eye. With both eyes
open, the patient read a fairly brisk 20/30 minus 2 vision and
with a proper reading add, the patient saw a brisk 20/20 with
both eyes open at near. Biomicroscopic examination did show
moderate nuclear sclerotic and cortical cataract in both eyes.
The remainder of the ophthalmic examination was unremarkable for
this patient. The patient was informed that with a minor glasses
change she could be improved to 20/30 vision which was adequate
for unrestricted driving privileges in the state of North
Carolina. The patient replied that she definitely did not want
any surgery on her eyes if it could be avoided and that as long
as she could drive in an unrestricted fashion, she was happy to
simply change her glasses and go on about her business. The
patient also reported that she was having absolutely no -
difficulty with her daily life tasks and functions and that her
vision was not handicapping her in any way. The patient's
glasses were changed and she was discharged to be followed up at
yearly intervals.

This patient was re-examined by her local ophthalmologist on
4/5/88 and was found to be suffering from moderate advancement in
the cataracts in both eyes. Her best corrected visual acuity had
decreased to the 20/70 minus 2 level in the right eye and 20/50.
minus 2 level in the left eye. The patient now was indeed
complaining of difficulty with her vision and was desirous of
-improved visual acuity in the right eye. The patient
subsequently underwent cataract extraction with implantation of
an intraocular lens in the right eye later in April of 1988 and
has done well since that time.

As can be seen, this elderly patient was able to postpone purely
elective surgery for her cataracts until such time as she felt
she was visually handicapped. This patient was led to believe
that surgery was needed urgently when she was first evaluated by
her referring optometrist and this proved not to be the case.
Elderly patients often defer elective surgery until such time
that there vision becomes functionally disabling in some manner.
This is entirely appropriate. It is igappropriate for elderly
patients to be routinely considered for cataract surgery with
vision at the 20/40 level. 20/40 vision is adequate for
unrestricted operation of a motor vehicle in all 50 states of the
Union - an act synonymous with independent living by most elderly
people. Patients with 20/40 cataracts simply do not need
"urgent' cataract surgery.
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CASE 19: B
CASE REPORT 00-45-02

AM, a 69' year old white female was seen by her local
ophthalmologist in North Carolina on 11/12/86. This patient had
recently been seen in the office of a high volume surgeon in
Eastern North Carolina where she was told that she needed
cataract surgery and that she had glaucoma in both eyes. The
patient had been placed on antiglaucoma medication but had
decided to discontinue it on her own 1½ weeks prior to the visit
with her local ophthalmologist. Upon examination it was found
that she had mild nuclear sclerotic and mild posterior
subcapsular cataract in the right eye and a clear lens in the
left eye. Her best corrected visual acuity was 20/30 minus 2 in
the right eye and 20/25 minus 3 in the left eye. The patient's
bright light (glare testing) visual acuity in the right eye was
unchanged at 20/30 minus 2. The patient's intraocular pressure
was 14 on the right 'and 16 on the left. Post dilation
intraocular pressures showed 17 on the right and 15 on the left.
'Fundus examination showed no evidence of glaucomatous cupping in
either eye. Visual field examination was full in either eye.
ThMe patient was informed that she did not have significant
cataract or glaucoma in either eye and did not need surgery or
antiglaucoma medication in either eye. The patient's glasses
were changed and she was sent on about her business.

The patient was seen for routine follow-up six months later on
5/12/87 where a mild increase in the cataract in the right eye
was noted. The patient's vision could be improved to the 20/40
minus 1 plus 2 in the right eye and 20/30 minus 2 in the left eye
with a minor glasses change. With both eyes open the patient
could see 20/30 plus 2 with her new glasses. The patient's
intraocular pressures were normal at 17 in either eye. The
patient was given a minor lens change and was sent on about her
business. A4

The patient returned for follow-up ten months later on 3/11/88 at
which time she complained of further decreasing vision in the
right eye with difficulty reading and driving at night.
Examination showed an increase in the posterior subcapsular
cataract of the right eye. Her bright light visual acuity now
showed a marked decrease to the 20/100 minus 2 level. The
patient was deemed to be a suitable candidate for cataract
extraction with implantation of an intraocular lens in the right -
eye which was accomplished in late March of 1988. The patient
has since completed her recovery period and has had an excellent
visual result in the right eye. Her intraocular pressure has
been normal at multiple visits per her local ophthalmologist over
the last two years.

In summary, we have a 69 year old white female who was told at a
high volume surgery center that she "needed' cataract surgery and
had glaucoma in both eyes. The patient has since been shown to
definitively not suffer from glaucoma in either eye and her
initial cataract diagnosis was extremely premature. This patient
had 20/30 vision in the right eye and 20/25 vision in the left
eye when she was seen by her local ophthalmologist for second
opinion. Patients with this kind of visual acuity are simply not
candidates for cataract extraction except in extremely unusual
circumstances (airline pilots, professional football
quarterbacks, etc.) This patient was able to defer her surgery
for almost a year and a half until her cataract became visually
disabling and she subsequently underwent a successful elective
procedure.

CASE 20:

CASE REPORT #12L77-77:

GBL is an 82 year old black female from Eastern North Carolina
well known to the ophthalmic practice of her local
ophthalmologist since 1965. This lady had had poorly controlled
glaucoma for many many years and upon examination on 2/22/80 it
was found that her vision had decreased to light perception only
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'in the right eye and no light perception in the left eye. This
level of visual impairment was repeatedly documented in visits
throughout 1980 and 1981 and subsequent years. The patient was
referred to another local ophthalmologist for a second opinion
about her end stage glaucoma process in both eyes. That
examination on 2/16/81 confirmed that the patient had an
extremely poor visual acuity in both eyes as listed above.
Examination of her optic nerves showed marked cupping of both
nerves with the right eye specifically measuring 0.95 with a very
thin neural rim. This physician recommended increasing her
topical medication but did not recommend cataract extraction for-
.her.

Pt. GLB was left with essentially blind eyes due to glaucoma for
the next several years until she was encouraged to seek treatment
at one of the high volume cataract centers in North Carolina.
Obviously, this woman was anxious to achieve some sort of return
of useful vision and sought treatment at this high volume center
because she was under the impression that 'they work miracles".
This patient traveled two hours to this high volume center and
was told that she could be helped with a cataract operation and
placement of an implant in her right eye. This patient had the
operation later that day and returned home the following day for
convalescence. When the patient returned for her follow-up
examination at this high volume center, it was noted that she had
achieved no improvement in vision. She was then subjected to a.
Yag laser posterior capsulotomy procedure with no improvement in
her vision. On a subsequent visit she was subjected to an Argon
laser trabeculoplasty in the right eye - again with no
improvement in her vision. At this point, the patient and her
niece were informed that nothing further could be done for the
eye and the patient was discharged from the care of this high
volume center.

All three of these above listed surgical procedures were
definitively unnecessary for this unfortunate woman. Medical
records existed documenting her care and treatment for many years
by her local ophthalmologist. Her optic nerves had been damaged
severely by glaucoma and as early as 1980, it was apparent that
she had a potential for only bare light perception vision in the
right eye. Cataract extractions are simply not indicated in
these patients. A simple phone call or release of medical
records to the local ophthalmologists would have provided
definitive evidence that cataract surgery would be of no benefit.
to this patient. Instead of waiting to obtain medical records or -
phoning her local ophthalmologist, the high volume surgeon
decided to proceed with immediate surgery regardless of its
potential for improving this unfortunate lady's situation. The
subsequent laser surgeries were definitively unnecessary in that
the surgeon most certainly would have been able to visualize the
optic nerve after the initial cataract operation and determine
that her optic nerve was destroyed by glaucoma. In addition,
this high volume surgery center is well known to have in its
possession an instrument known as a potential acuity meter which
will measure the potential for vision in these patients. It is A i
interesting that this instrument was not employed usefully before
the cataract operation or before the Yag laser capsulotomy for
this patient. Lastly, the Argon laser trabeculoplasty is.
* definitively unnecessary for a patient of this type in thAt her
intraocular pressures have been well controlled for many years
when she is on a proper dose of medication and using it properly.
Indeed, this patient was only on one medication at the time of
her evaluation and surgery at the high volume surgery center.

This patient has been followed by another ophthalmologist in her
local community since this operation and this doctor has
documented the patient GBL's vision in the right eye remains at
light preception in the right eye. The patient's niece confirmed
that this patient attained absolutely no improvement in her
vision from any of these three procedures. This 'cut now - ask
questions later' approach to elderly Medicare patients is all too
common in high volume surgery centers. It can be realistically
estimated that Medicare spent between $6,500.00 and $7,000.00 for
the unnecessary procedures which this unfortunate patient
underwent.
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CASE 21: 7
CASE REPORT #09-96-56

HE, a 70 year old black female was seen by her local family
practitioner on 6/9/86. This patient reported that her local
optometrist had scheduled her for cataract surgery through the
office of an ophthalmologist in Central North Carolina. The
family practitioner noted that her visuai acuity was fairly
acceptable in his office and that he could visualize the fundus
fairly well in both eyes. The patient had other medical problems
including morbid obesity, hypertensive cardiovascular disease,
and borderline control of essential hypertension. The family
practitioner felt the patient had acceptable visual acuity at the
time of this examination and that she should seek a second
opinion.

The patient was referred to the office of her local
ophthalmologist on 6/13/86 for second opinion re. cataract

'surgery. The patient stated that she had been scheduled 'for
cataract surgery on her right eye by her local optometrist. The
pdtient was asked as to whether she was having any particular
difficulty with her eyes or vision. The patient stated that she
had no real difficulty with her vision but was informed by her
referring optometrist that surgery was necessary. The patient
stated that she did not want surgery if it was avoidable.
Examination in the clinic showed a totally normal ophthalmic
examination except for some early cortical and posterior
subcapsular cataracts in both eyes. The patient's best corrected
visual acuity could be improved to the 20/25 minus 3 level in the
right eye and the 20/25 minus 3 level in the left eye. With both
eyes open the patient saw a brisk 20/25 plus 2. With an
appropriate reading add, the patient could see 20/20 with either
eye at near. The remainder of the ophthalmic examination and'.fundus examination were entirely normal. The patient was
informed that she had very mild cataracts in both eyes and did
not need surgical intervention at this time. The patient was
very relieved to hear this and obviously opted to have her
glasses changed instead of an operation.

Patient HE's local ophthalmologist contacted the office of the
surgeon in central North Carolina who was scheduled to perform
patient HE's surgical procedure. Her local ophthalmologist spoke
with office personnel from the second office and confirmed that
the patient had indeed been scheduled for cataract surgery by herreferring optometrist and that the second surgeon was expecting
patient HE in the office later that day for cataract surgery.fBoth patient HE and the office personnel confirmed that the
patient would be returned to her local optometrist for
postoperative care.

Patient HE has been seen in the office of her local
ophthalmologist on two occasions since June of 1986 at which time
she has been found to be suffering from minimal cataracts in
either eye. Patient HE was last seen on 4/19/88 at which timeher vision with present glasses had decreased to the 20/60 minus2 level in her right eye and 20/50 minus'2 level in the left eye.Biomicroscopic examination confirmed moderate advancement of her
cataracts in both eyes. With a proper refraction the patient
could be returned to 20/40 minus 1 vision in the right eye and

\ 20/30 minus 2 vision in the left eye. The patient was delighted
to have the improvement in her vision through a refractive means
and was again informed that she did not need cataract surgery.
This elderly patient has been discharged with a new pair of
glasses and will be seen again at 9 to 12 month intervals.

Again, we see an elderly patient informed that she 'needs!
*cataract surgery when this is simply not the case.
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CASE 22: (

PATIENTs V087

SEXa Female

HISTORYo I first saw this patn% o'an

stated she hed l;en followed for five years by D _
for glaucoma and that now he wanted toe -take- .
out. She had no vi-sion complaints. Oer visuul cl
corrected was -0/40 0. U. She did not want to hav pct
surgery.

CASE 23: 3

PATIENT, 040318a7
ASEs 77

.. RPZEs Caucasion
S SEX$ Female
HI$TORY- This one eyed patient la&s first- - i
18, 117 with a history that she had been told kV

that she needud a cataract operst on riber y
a'- . - Septmber. She also needed a knseeopsrti= a

underwent this fi st. This was COMplicted by pPet-OpsrA '

, e.boli and confusion. She has tardive dyskeneic reojQa
general anaesthesia. Following her recovery Dr -4-
her she no longer needed the surgery. They wre
cencerned that the cataract surgery Which had beesn
It keep her vision in her -only a (according t '.5P,_

was no longer necessary.

CASE 24:

RCASE EPORT #09-40-73

DM, a 78 year old white female was seen in May of 1987 by a high
volume surgeon in Eastern North Carolina who informed this
patient that she was in imminent danger of angle closure glaucoma
and was in deied of bilateral peripheral iridectomies and then
cataract extraction in both eyes. Her local ophthalmologist
reviewed the office notes from the high volume surgeon and found
that the patient was recorded as having complained of visual
impairment. The patient stated to her local ophthalmologist that
she was having no difficulty driving or reading and was concerned
about the necessity of procedures for both eyes. Very briefly,
she was found to have a minimal nuclear sclerotic cataract in
either eye. Her anterior chamber angles were deeply open by both
biomicroscopy and gonioscopy. Her intraocular tension was normal
at 16 in either eye. The fundus examination showed moderate
senile macular degeneration consistent with the patient's age.
The patient was refracted and it was discovered that her vision
could be improved to 20/40 in the right eye and 20/30 plus in the
left eye - a level consistent with unrestricted interstate day or
night driving. The patient's eyes were dilated and her
gonioscopy was performed again - showing open anterior segment
angles with no danger of occlusion and normal post dilation
intraocular pressures. A driver's license card was produced by
the patient which had been filled out by the high volume surgeon
and it was indicated on this card that the patient's best
corrected visual acuity was 20/60 in the right eye and 20/100 in
the left eye. This information was false and untrue, as the
patient was okay for unrestricted driver's license. The patient
was reassured that she was not in need of any glaucoma or
cataract, surgery, and she simply needed to have her glasses
changed:

In summary, we have an elderly white female who is informed that
she needed immediate glaucoma and cataract surgery to preserve
her vision who was found on subsequent examination to not have
glaucoma fn either eye or a significant cataract in either eye.
The patient had been totally misled as to the level of her visual
impairment and was capable of vastly improved visual acuity with
a simple glasses change.
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CASE 25:

CASE REPORT 115-20-09

JNC - 65 year old white male who was seen by his local
optometrist in Eastern C., and was informed that he had a
cataract in the rt. eye which required surgical attention.
Patient was scheduled for surgery on this right eye at the office
of a high volume surgeon in Eastern N. C. The pt. desired a
second opinion and sought consultation at the office of an
ophthalmologist in his hometown. At that visit the diagnosis of
cataract was made and the pt.'s best corrected visual acuity was
noted to be count fingers at one foot in the rt. eye. The
patient was indeed felt to be a candidate for cataract extractionand was counseled as to the risks and benefits of cataract
surgery. The patient opted to have his surgery performed in his
hometown by his local ophthalmologist as he did not wish to
travel out of town for surgery at a high volume center. The pt.,
therefore, consented to and was scheduled for cataract surgery.
per his hometown ophthalmologist.

Before pt. JNC underwent surgery per his local ophthalmologist,
he was contacted by the optometrist who had initially seen¶ him
The optometrist was distressed that that pt. had decided to seek
treatment locally and tried to persuade the patient to cancel his
surgery per his local ophthalmologist and seek cataract surgery
at the high volume referral center out of town. This sequence ofevents was reported to the local ophthalmologist by pt. JNC and
his family. An appropriate entry was made in the medical records
concerning the attempt by the local optometrist to have the pt.cancel his locally scheduled surgery and seek surgical attention
at a high volume referral center.

It should be noted that the local ophthalmologist and local
optometrist had never had any substantive referral arrangement,
as the optometrist in question refers virtually all of his
cataract surgery patient out of town to high volume surgeons w~ho
will then return the pt. to the local optometrist for
postoperative care - to include a 'postoperative care feel. This
case illustrates the length to which some optometrists will go todirect patients to certain providers pursuant to an arrangement,
whereby the referring optometrist is to receive a fee generating
opportunity when patients are referred for surgery.

CASE 26:

PATIENTs *060-- s,

AGE 4 L4 io
'RACEst N. casion ' ''
SEX. Female
HISTORYs First seen on May 7, 19,85 she wait very ~'- .tupset that she had been told .by Dr. that she - 4

a Ed avd@ ,8;A-
central retinal vein occlusion and hen visual acuity in this
eye was 10/400 best corrected. Her visual acuity in
her good eye was @@464AItth. her:. pr.spnt spectacles and . -
s.et felt this was a-deq4u4 vision.,
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CASE 27:

:,- . , ',

.Male
~HI8T0R~i-. - Patijent had been 'told by Dr. *.that

ha had a t ouch of glaucoma and~needed l'aser treatment on hi.

right eye. Ha had no history of glaucoma and nevfr iused any
-drops. H had no family history of glaucoma. He is

using Nitroglycerin for circulation problems and attacks of

..angina. On e ~ t ion" on FebruarN 18, his intr accelar-
.Pressures "or i in the right an the lf His

-visual acuity c 20/20 O.U. Boni Cn0eny showed deep

and symmetrically visabl o gges, mild pigment. The right

-doptic disc was markedly smmetric with a cup to disc ratio

of 0.6 and the left about 0.3. There is a slight posterior

-subcapsular cataract on the right. Subsequent intraocular

-pressures were 1i and 16, and 1S (LU. on no medicatios.
is bsing followed. d

Qo Grac.

CASE 28:

PaT LENT 03012466

*AGES ~~~21
-gPACEI ^. '--' Black --
S=EX -- Female

HISTORYE No family history for glaucoma or

blindness or gym disease Patient w first seem on

January 24, 1986 complaing of headaches 'nd ha eYr

% !urting and- wearing a -8 00O h.50 1a5 0 Dnd a -. 5 t * ;

4.75.k -40 0.5. refraction. Sh *tated Dr. - told h-r

hn b*i q tgriat in her right *ye- On 0.aalg6tlon, -

744W I~a i lhity with her pre ent spectacles "ws

00.DL-and e0/70 0.93. She had keratoconus.
~j~i'ins0 wrecrystal clear. Her leftsh Is2/0 Te

e5 is fte "r with a contact lens and she is 20/20 The

right eye is being fitted- There was no e Oidence for

cataract.'Her vision uncorrected was 20/400 O-.S a.d e0/70

'- jN4- t ' ( _- .COT

. rt\( 4 P \. -11 km~-XXsa vx%* A * ;

V. ..

CtZ

��1

..-.. 0 ..I 11_i .11 I I "

� i -Io �,: , -,, '.. T., � - g -

., , , , , .,



156

CASE 29:

_~~~~~~~~~~~~~~~~~~~~~~~~p' is

PATIENTo *05110685

REXas Male '
RACE' Caucasian
HISTORYs Patitnt had a right cataract surger y *
Dr. with an intraocular lIns in July of 1
stated he was not having any problem prior to the surgery *
He was well pleased with the results, however, and a a w ,a
scheduled for a left cataract and Intraocular lens in c S i
January of l986. His prescription in the right eye was
pIano -0.75 x 180 and in the left eye was -Z.25 -0. S x 20..
He was complaining of depth perception irregularity without .-.
his glasses and did not like wearing his glasses. Thar* was' t
a mild amount of nuclear sclerosis and his visual acuity with t'.
his present spectacles was 20/25 in the right eye and g2S ;8+ h!-

in te lft ye ha,..w, , ~ .4dicat ion for left cataract
*urgery.

CASE 30:

Brief summary of poit operative surgical care prodd by opt'metric
practitioner resulting in misdiagnosis and protracted therapy.

D.B.

A 54 year old white male had cataract extraction and intraocular lens -

implant In the immediate postoperative period he developed a redeye and
headache and was evaluated by the optcmetrist who was providing postoperative
care. The diagnosis of migraine was made and the patient was treated with
pain medication without benefit. Topical medications were prescribed without
benefit. With progressive symptcis he was referred to a neurologist and had
extensive testing, including expensive CAT scan testing without establishing a
diagnosis. Subsequently he was referred to an academic medical canter
neurcophthalnmlogist who diagnosed scleritis and began anti-inflanmatory
therapy while also obtaining further consultation that led to diagnostic
biopsy which established the diagnosis as an infection due to a fungus.
Antifungal medication was successful but required three months of therapy.

CASE 31:

PATIENT, '
*AGEa 76a-a-

SEXI FEMALE -
*RACEi CAUCASAN .

Dab0 3/3/12 .

Patient told she needed a cataract operation and the fact
that she is doini well did not mean she d

ctooarajknv.Y ~ ~ ~ n
Vow Hu~UITIus 01 d~-A uzt C:=
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CASE 32: A
RGI.; 0- . A:8Ig-;- .4v68we

DOb ' lO/2S/l8

. - -Patient is k68 year old black female who was seen at a
ifres screening at th e - Eye~- Center on June 6 ' :,
- i l9B7* Sh- was told at that time she had cataracts and

5 af *^ked if *h- wanted to sign up for a date for cataract
/t ,z ,f" surgery. On *xmhin-t io,,, ner. viuc y .w is .s vcv,-i -E;Rl t1Vrlr d 20/25-I 0.5. uncorrected. Ther- wa- a mild';
Uv amount of nuclear *clerosis and some Seripheral cortsca; f

spoking which is not giving h-r 5 4 'isual-problemg.

CASE 33:

P~?ID4T a* 0v26 -. =-=is .______ Itt ^ C x-CA
DRTE OF BIRTHo 05/23/14 > w 4*DAEi-.-: OF .-. .. F1 -D .
,RRACEi S*' ';Ms i C-uc--ion by Dr sh had;4-a-, ~Female
6Ewl 72
HISTORY Patient-told by Dr. -s*he had ' -
.0pucoma. She was also told she would need cataract

eigery in th- fall She had diabetes, hypertension and a N I.
heaet condition. There was no family history of glaucoma.
Patient t'king Propine b.i.d. O.U. Intraocular pressures
when first seen on August 22, 1986 were 18 in each eye. The _
drops were stopped and she was seen on five subsequent checks _
over the next 1 months on no glaucoma medications with no
pressure reading higher than 18 mm. Hg. Her visual acuity
when first seen was 20/30 O.U. Sh had v~q.visualComplaints. O

CASE 34: (f

DAT EVOF -WTHI4 11/2419-
SEXl a--

-Black

HISTORY 
1

Pt. was told he should have his cataracts
i~~as~,ee Dr~~1{ rj~~ees1.

,Hi * t visiougn Ias trouble focusing for close work
Hie vision with his old glasses when first seen wa 00U.- PAleo had been on Timoptic .O for 2-3 years befor
it*;ve .tOpp"d in 1986. First seen by me 1OPi7/24/87i 16

0. . .~

CASE 35: A

:ASept~ember 12, 1985 -;_---- ;,-s

.,Dr, -;.~--.-:--w Clnic, Inc. -

_ North Carolina -_-;

*. Dear .-' w

As-a followup on our recent telephone conversation. I am wrii
the enclosed information about one of my patients whom we Vjl -
call S. B. which are her initials.

88-297 0 - 89 - 6
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On 9-10-85, Ms. S. B., age 84, came to me because she was upset to p-.
and felt bad and wanted a physical. She came because of hayfever
symptoms with slight wheezing but during the course of the *-

*examination she asked me if I could check her to see if she had
cataracts and I did and told her that she had early cataracts
and then I inquired as to why she was asking and why she seemed
to be upset. This lady, who has been our friend for over 20 years
and has been a friend of my office secretary all of mv secretary's1 -life, then explained to us that she had been to Dr. -for
evaluation of her eves. that her vision was deteriorar ng a little
and that Dr. as she stated, acted strange, did not
finish his examination but told her that she had to have immediate
surgery to preserve her vision and that he was making arrangements'-;
for her to go to. _ - = for this surgery. ,She was somewhat ''
intimidated, by this and expressed a desire to sta" in' ---:and aLt
that time stated that he told her that no one in could do
this kind of surqerv. -I explained to her that there were four
physicians in . who do this kind of work reputably and
correctly and at that time she pulled out a two sheet handwritten
note, a copy of which is enclosed. which in effect gave. her
instructions for being at Dr. -- s office on a given morniigi
for transportation by car to ; to be operated on. The
note further stated that a motel room had been reserved for her
to stay after the surgery and overnight and the following day she
would be brought back to _

The patient Was unaware of the name of the surgeon who would do '
!,,..the operation or at least she could not remember. She was quite

-upset about having to go out of town to have this work done and
.-to see people that she does not know.

I explained to her that there are physicians in who do this
kind of evaluation and surgery routinely and do it correctly and

:properly and she immediately requested th"-A we oet her an
* appointment at which time we called Dr. and he agreed'~->to see her on the same day.

- Sine- .. did not know which surgeon she was supposed to go to in
<9--===='^-I had my office secretary, - to call Dr.
&rrzce at which time she. talked to and told her that

takes care of all the arranGements and that Ms. S. B. was
'J.upposed to go see Dr. .-= on 9-24-85.

jlease *fe the enclosed copy of the instructions that our patient
..allowed us to see and copy.

.If you need any further specific information about this case, then
'I shall be glad to give you anything that I have.

Respectfully, -

,CC: Dr.sur -

'nclosure
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M.D.
~-' ^Clinic ',,'*'

Route Box

-ea-- N

The above 85 year old white female was seen 9/10/85. As you art
aware, she had been told.that she has cataracts and surgery it,
necessary and in fact, arrangements were made for patient to fe
picked up in - and taken to to have surgery dote
by an ukgown o me eye surgeon whom the patient has not aeen.
The apes4e~t was to have the surgery approximately 2 hours
after arriving in - The patient does not know which : -a k:
eye is to have surgery. She does not desire surgery and wapte- -,-
it only as she quotes, 'have to have it. -

E External examination revealed pupillary reaction and extraocular
muscle and lid function to be normal. The interocular pressure -:
is 7 mm. of mercury bilaterally. Visual acuity of right eye
20/200, corrects to 20/80 with a minus Z50 sphere. Left eye
vision 20/100, corrects to 20/80 with a minus 2,25. sphere. -9'
Pupils dilated and revealed normal cornea, anterior chamber
There is nucleosclerosis. The vitreous is clear. The disc;
appear to be normal. There is a dry type senile macular
degeneration bilaterally. It is my opinion that the cataract
changes probably contribute at the most 501 of her visual deficit.

;After my explaining the situation to the patient she certaiay
desired no surgery. No surgery was sceduled. I took the _' ...
opportunity to have Dr. - , a retinal specialist,
to see the patient. He concurred with the above findings and
felt that there is no treatment available at this time for thy
macula degeneration and in absence of patient's desire for .
surgery for the cataract, he would recommend no surgery at *
this tume.

Thank You for allowthg me to see her..

Sinsly yours

: v' *

V . , , ,, . -.- S s,8*,i> t axis X E

* o _,; ... , ...*.* ...............; ,'',

d / ' '_'___'_______' _ -l i, A ' -
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.; He

CASE 36:

I,- its 1 =0OO b eya ptomed trst t1at 20/25.aPecisag
tod that be did not need surgery. One mint lamer he underv at cat i3urgery ith implant ia the same eye, byo, _a. eye Clinic's. t
dwen atnueletion of a blind eye which was not bothering the patiat;Xr

cam bask to Dr. a fter experiencing an episode of axtruei i,,+ i'
orbital implant after enucleetion Len that eye.' ' !*+

CASE 37:

vgo|u Jl 6.. 198- told by am optomtrit ebad iSo a weurondnto f - for laser tre tmrent. The patient came to iDr . for He
seoad oion sod wasafound top e onl ond his portio e ws 1drop6. ith th
addition of anotht r set of eye drape the pressure wat under good n otarolt .',-'

CASE 3 8: /4

Case Report

t .: a: - . ~~Charti 030-05'

Prsne fo hi exmnto. Sinc his ..mtrs wa

The patient is a 60 year old white male who presented on
* ̂ ; July 6, 1987 having been followed by a optosetrist in n surrounding

commhity. He had been found to have unilateral glauchna
o 20i30f the left eye s wo i 3 month piorrtnhat examination. he
ihad been using Detagan end Propine and his pressure was 16e i'';:, ,'., h In the right eye end 24 in the left eye before the patient

lpresented for his examination. Since him optometrist was,,unable to reduce his pressure below 20, it had been recormmended
that he go to a outlying comwmnity for Argon laser trabecularplasty.
However the patient presented to me for a second opinion.

T h thtte patient was found to have 20/25 vision in the right eye
'and 20/30 in the left eye with his current glasses. The left
pupil was alittle larger than the right. His funduscopic examination
qhoand the right eye to have normal appearing disc while the
' eteye shwdvertical enlongation adnrefiber layer

drop out consistent with glauctmrm. His intraocular pressures
measured 17 and 21. Gonioscopy revealed Grade IV open angles.

I felt that the patient had unilateral open angle glaucoma
with borderline control. He was started on Pilocarpine 1%
qid and his pressures remained in high norral range through
out the ensuing year. There had been an inadequate trial of
medical therapy before laser was recomnened. His visual field
test have remained unchanged during this period of time. We
have been able to avoid the use of Argon laser trabecularplasty
with appropriate and adequate antiglaucoma therapy.
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CASE 39: C
Case Report

-A,:t# 044 19

A 30 year old white male who was seen by a local optometrist
%'in bither eptArber or October of 1987 was told that he had
..a cataract in his right eye that needed to be removed. He

had noted black space infront of his vision and he had no
i; discomfort associated with it. He noted that the vision was

it^,de iorating. H was unable to see the cash register and
s ,he hadto quit his job as a cashier because of the mistakesbhe teen making. His vision was found to be counting fingers

* in the right eye and 20/20 in the left eye. His funduscopic
examination shoved a heavy cellular response within the vitreous
and the retina was barely seen in this eye. His left eye
was normal. His slit lamp exam showed mutton fat EP with 1+

* cell and flare. The anterior vitreous had a 3+ cell present.
IThere was Slot of debris within the vitreous cavity. His intraocular
, pressures were normal.

1 felt that the patient had a intermediate uveitis. He was
treated with subtenons steriods as well as topical steriods
and cycloplegics. His general medical work up revealed evidence
for sarcoidosia and a general medical evaluation through
the offices of Vocational Rehabilitation Services revealed
pulmonary sarcoidosis. The patient required several subtenons
injections of the ateriods and over a period of about 8 weeks
the patients vision was improved to 20/30.

First and foremost this patient did not have a cataract and
secondly there was no need for surgery. He required medical
treatment of the uveitis.

CASE 40: 6?)

CASE REPORT

'Mr B. i. was seienUinnDecembei of 1980 by Dr. K. At that time, her visual acuity
: was 20/20 in the right eye and 20/200 in the left eye. She was found to have an
" old chorioretinal scar in the left previously diagnosed as toxoplasmosis and treated
at Bascom Palmer Eye Institute in Miami. She was seen regularly over the next seven

'-Gto eight years. As an example, she was seen in August 1985 at which time her visual,-*'acuity was again corrected to 20/20 in the right eye and 20/200 in the left. She sub-,{
sequently developed early nuclear sclerosis in both eyes and was seen by Dr. M.C.- at

Eye Center in consultation. It was felt by both Dr. C. and Dr. K. that it was
"1ieimature for her to have cataract surgery. It was also noted by atleast three inde-
pendent observers that her anterior chamber was deep. In October of 1987. her visual
acuity was best corrected to 20/30 plus or minus in the right eye and 20/200 in the
left. She was last seen mast recently by Dr. K. on April 11. 1988 at which time her
visual acuity was best corrected to 20/80 in the right eye and 20/200 in the left.
Her applanation tensions at that time were 20 and 18 and as well her anterior cham-

:,bar was noted to be deep. It was noted that the cataract had advanced and it was re-
commended to the patient that she have cataract surgery in conjunction with a lens
implant in the right eye. The next communication with the patient was in May of 1988.
The patient requested that Dr., ., provide post-operative care. She stated that she
had been seen in -- -and had been told that she needed cataract surgery
but, as well, had glaucoma and needed surgery urgently. She subsequently had surgery

-the next day for both cataract and glaucoma in the right eye and, as well, glaucoma
in the left.

This case represents a situation in which a patient legitimately was in need of cat-
aract surgery but was diagnosed as having glaucoma of such an acute nature that al-
most i- ediape surgery was indicated. With a past history of almost eight years it
is very doubtful that the patient had acute glaucoma. It was noted during their exam e

.in .'- :_-t .that the angles were open and the applanation tensions were normal,
--but urgent treatment vas, recom[ended. The urgency of any treatment is in question.
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CASE 41: C

_l~ 21 An SO-j oto byrk ct w ith biawrat eatac. ant uw told tnt e kihd to kie
. -Vflang AA y a46A a6 preei. The p nt ase to tee - 6doe a ond opmmon. I carumed ZOt
*&he d ongiaw o6 caab; hatae, I casLd 6ind no 4awn doe an erencg qieation. The pitanted

Pt&AU uetunal, aid M ate no 4*6 ad my in6&mnntimon 6a fi a tintd be casyA en w&
a 1am dbn °d6 atct extatm. I au~d ft ptrelt din t sm an aecttk ptadie, and ht card

hawm it-br at anz tt ht AO deAnd. The pztient eleted to tay uni* ny mae aid wdewnt
am &y X _ at .A ; ; v.

CASE 42: A
'tebgbet she =id to wm iEC3

* .fl, ,~W,=i~ too mya tDa bab d aLO' i capl Izedo0tan bee .r4a cT~raxt o frtin Soteu togd Stint
'fneafU h -Dit-Xhid & la- t ceal ,pxtedon Cte ~ot adB y, aid at 'en iBegne dot' -

. I. t to tate to tint strati. Patent sent toflt tuatwon aid ungueent caIat aBgey ihan~t
cavlictin; heart, a 6a unos adtee fth orgatin, she deli cmag Injulty to fit ozratve aye.
Patient sine wme to Besae to fith BaitY terae ad Jse dion ainlved, aid fth leat teed~eeen

9 A f ttLZm su amble to atied to tints pite. fTh pztient usen to hee dai¢., doc v~oe Sn edeeed fti
* . I to~rE doe me ate see &tahun ed. The pniet iendd use to M etiheyo, wiit
* =-- frot1 tbteat iren. Whent ms ld kit Iqnd to taltepntntkd4 e note seaycaoig
er,*te e-fat agioa i d eeiOg eit aid uegent azegfa in- -

CASE 43: /

PATIENT PUT TO UNNECESSARY TROUBLE..

This is a two year old child who went to an optometriat becauae he had a
chalazion-a type of sty on the upper lid. The optometrist knew that the
treatment for this was incision and drainage. He told the patient's grandmother
that she would have to take him to a town out of county to have this done
as nobody in Shelby did this kind of work.

This of course is the kind of thing that any ophthalmologist does regularily
and does it in his office on adults. A child has to be done at the hospital
under general anesthesia because it does cause a little bit of pain in children.
Fortunately, the grandmother thought better of this disposition and checked
out the hospital and found out she could have it done here.

One can only guess how much trouble patients are put through by optometrists
by referring them to distant places. If one were to extend this type of a:.:
philosophy throughout medicine, the local general surgeon would not even do
hernias! They would be done elsewhere also.

CASE 44:

FAILURE TO DELIVER REQUESTED OPTOUETIC REFERRAL CARE.

This patient I never actually sawe I got a call from an optometrist's office
in a city of my own county. He wanted to refer a patient for cataract surgery
and I said fine, "thank you". Well, the patient never came at the appointed
time. We learned from the optometrist that it was his custom to send the patient
for cataract surgery and t tat his should be performed immediately. I wrote
this optometrist a letter and explained that since I was the operating surgeon
I preferred to see the patient in consultation and decide for myself whether
or not surgery was required. I found the patients like that kind of contact
and care.
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CASE 45: A

UNNECESSARY CATARACT SURGERY.

This is an 80 year old patient-a patient of mine. I saw him years ago and
he had small cataracts. In the meantime he went to an optometrist who sent
him to an ophthalmologist out of the county. He operated one eye and that
was quite sucessful. I have no idea what the pre-operative vision was. In
any event, he was sent to me for a second opinion in regard to his other eye.

This man had 20/30 in his other eye and had no real obvious disability. He
did know that the vision was reduced and that he could see better out of his
operated eye. He was scheduled for surgery and seemed quite happy to go along
with it. I had my office manager quickly check his vision and she came up with
20/30 as I had. I pointed out to him that his vision was pretty good, and
that it was obvious he wanted to proceed with surgery. I approved it tongue-
in-cheek.

I find it interesting that but a few years ago in the United States approximately
5 or 600 thousand cataract surgeries were performed yearly. This number has
nearly tripled in just a few years. I think we can understand why-it seems
that nowadays the indication for cataract surgery is its presense. It doesn't matter
if the patient has any real disability.

CASE 46: A
OPTOMETRISTS UNABLE TO TAKE CARE OF POST OPERATIVE PROBLEM.

This is a 74 year old man who could barely walk who lives in --- -- my town.
_I hadseen him years ago with minor cataracts. His caregiver, a son, lives in

, , well over a 100 miles away.

I was called at 10:00 one night during a dinner party to come see this patient.
I was called by a general practitioner as he thought the patient had glaucoma.
It seemed that he had been operated several months previously in -- by
..s fly-in ophthalmologist. He was seen once after surgery by an ophthalmologist

in -a different one than the operating surgeon- and turned over to the-.Ilocal optometrist for follow up care.' The optometrist had sent the man to
;- -r~ originally for the surgery.

He developed some pain in his eye the middle of the week and on Priday was
sent by the optometrist to a local general practitioner who sent the patient
immediately back to - where he was seen by a medical ophthalmologist.

' His medical ophthalmologist did not know the patient and had no records other
* than operative note to go by. The operative note indicated problems at the
s`-Jime of surgery.

In arl'event, he gave this man Atropine to dilate the pupil and a steroid/
antibiotic drop to reduce inflammation. The next day, a Saturday, the pan

i- tti*nttsa seen-by the original GP's son who worked in a partnership and this
'is how I came into the case.

I left the dinner party around 10:00 and saw this patient in the office. Hispressure was 66 and he was vomiting. He had a steamy cornea and I could nottell much about the anterior chamber of his eye. Things did not look well andI said he needed to be in the hospital immediately. His son from --- -,was with him. His son agreed. This man refused to go into the hospital and;.wanted to go see the fly-in ophthalmologist at his home base-a town well over--100 miles from -

- I got the pressure down to around 30 by using strong intravenous medications-- and sent Him on his way. I have no idea how this turned out.

Here is an elderly patient living in my community who could hardly walk who
could have had his surgery done here. There might well have been complicationswith it at the time of surgery. He might have had long term complications.
The point is; these could have been easily taken care of here with little troubleto the caregiver assuming some local transportation perhaps from a chuch couldhave been arranged.
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Even if I wanted to fee split or kick-back to local optometrist I really could
not do that. The reason is, the' local patient would assume that his care would
be given by the local operating surgeon if he had it done locally. Therefore.
I am effectively cut out of even contemplating this unethical practice-I suppose
I could make a liaison with an optometrist 40 or 50 miles away-but not in my own
community.

I think the biggest point to remember about this elderly gentleman operated by the
fly-in surgeon is that late complications are going to occur. They need to be
recognized and I doubt that many optometrists can recognize All of them;

They then need to be treated and optometrists simply cannot treat many of
these severe late complications.

For Buckaneer ophthalmologists to state that the complications are rare
or unusual misses the point. They are not God nor am I Marcus Welby.

CASE 47: A

INAPPROPRIATE CATARACT SURGERY IN ThE DIABETIC PATIENT.

A 55 year old lady came for second opinion. Her vision was 20/40 in each
eye with ease and she had no real visual disability. She was scheduled
for surgery by an ophthalmologist in a small town not far from - She
had significant diabetic retinopathy that was easily seen through her cataract.
I told her she did not need cataract surgery but needed her retina examined
and probably treated with the laser.

Sh went home, catled the dther ophthalmologist who immediately called me
*on the phone and castigated me for my opinion. He said quite clearly that
"now I cannot deliver the surgery for the optometrist". He later wrote
;itto page letter raking me over the coals.

The patient obtained a third opinion from a retinal specialist in -
who agreed that laser treatment was necessary and perhaps cataract surgery
would never need to be accomplished. I received a hand-written letter of
apology from this over active surgeon who could not deliver for the optometrist.

The ophthalmologist was afraid that if he could not deliver the goods the
optometrist would not send him any more patients.

Above and beyond that, had the optometrist been properly educated in the
pre-operative diagnosis of when a patient should have surgery, he never would
have sent the patient to start with. He would have known she needed retinal
evaluation and possibly laser treatment and sent the patient for that.

Needless to say, the ophthalmologist should have known better-we always want
to treat the diabetic retinopathy if it needs treatment prior to doing
cataract surgery as cataract surgery can make diabetic retinopathy worse.

CASE 48: A
' Mr a S.'is an i4 year old, old patient of mine seen many times slowly developing

it cataractsvlzEventually vision dropped to around 20/70 and glasses could not be ;:tS

to altered to improve her vision and I recommended cataract surgery. The next time I
_saw her was in the office for post-operative care. She had been operated on

at a cataract mill elsewhere in North Carolina - both eyes. The result was
satisfactory. She did have some double vision but there were no arrangements made
with me or anybody else for that matter for post-operative care. Because I treat
many members of her family I put my tail between my legs and agreed to take her on.
I asked her why she went out of town for surgery and she said it was because she
saw an ad.
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CASE 49:

FAILURE ToYROPERLY ARRANGE FOLLOW-UP CARE.

John was 40 and had poor vision in his right eye all of his life from a traumatic
cataract due to an injury at age 3. His vision was light perception. Vision on the
left was 20/20. I had seem him for years and advised against cataract surgery.

-Eventually. he saw a local optometrist who sent the man out of state for cataract
surgery. He had this performed, there were problems at the time of surgery with
loss of vitreous. He had an anterior chamber lens implant and was sent back to
me for post-operative care. The patient came around the office, had no improvement
of vision, and had an eye full of blood. Since this patient had abandoned me and
since no arrangements were made for follow-up care and because of the complications,
I felt ehat he should o back td the operating ophthalmologist to have this situation

CASE SO :

Case Summary

O.M. is a 71 year old lady who was originally seen in this
office on 12/08/80 with the visual acuity of 20/80 OD, 20/400 OS.
She was noted to have a vitreous hemorrhage and was referred to
her local physician for evaluation. She was found to have
diabetes and begun on Insulin. On follow-up evaluation visual
acuity had decreased to light perception and she was referred to
Dr. at the _ Eye Center for evaluation.
Ultrasound showed no evidence of retinal detachment and she was
followed through July 28, 1981 at that institution without
significant improvement. She was then lost to follow-up.

On 11/08/87, Dr. Md tW was called by the 4
Hospital. He was requested to see the patient for severe pain in
the right eye.

The patient had originally been at the hospital on 11/07/87
and admitted for nausea and vomiting. On 11/08/88 the general
practitioner called the local optometrist who had been caring for
Mrs. M. in the post-operative peridy- Fhe order sheet shows that
Tetracaine eye drops were ordered by verbal order and then later
a second order for Diamox 250 mg. now and again in 30 minutes and
another order for 2% Pilocarpine every two hours was given. In
addition, the optometrist stated that if the patient was
released, he would see the patient in his own office in the
morning.

Because of the continued severe pain, Dr. 4 ga was
contacted who cancelled the above orders. The patient was seen
in the hospital and taken to the office where a pressure of 60 by
applanation was noted. The patient's visual acuity was 20/60 OD,
hand motions OS. Slit lamp exam showed there was marked corneal
edema. The anterior chamber was deep but there was marked iritis
with some iris bombe and a complete membrane covering the
intraocular lens. Vigorous dilatation was carried out. Several
small breaks in the pupillary membrane were effected and the
pressure dropped to 32 in the left eye. The patient then
returned to the hospital where she continue her intravenous
fluids. The miotic drops, as well as Pred Forte every four hours
were continued. She was also given 500 mg. of IV Diamox
intravenously.

On the next morning the pressure had fallen to 10 and her
anterior chamber reaction was considerably improved. She was
therefore continued on her Pred Forte every two hours, Cyclogyl
tid and she then returned on 11/10/87. At this time she showed
further clearing of the anterior chamber and the cornea with a
pressure of 10.
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She was then followed with gradual resolution of the
remainder of the iritis and the pupillary membrane. When last
evaluated on 04/06/88 she had a visual acuity of 20/200 OD,
20/400 OS. Tensions by applanation were 17 OD, 15 OS. The slit
lamp exam showed the cornea, anterior chamber and iris were
clear. The lens was in good position. The funduscopic
examination through a dilated pupil on the right showed a macula
scar with a hole in the sacula.

This case is presented to demonstrate the inadequacy of care
suggested by the optometrist involved. Appropriate medical
attention was obtained, the proper therapy was given, and the
patient has done reasonably well.

CASE 51: A
HiN, an 30 year old retired school teacher, had been followed since 1949 at a
local ophthalmologists vffiPe Her vision was found to be decreased in 1984
to about the level of 20/70. dnd later that same year to about 20/100. The
surgeon caring for her nformed her th.t her primary problem was maculai
degeneration. Altho she was also developing cataracts, they were about the
same in both eyes, and her surgeon felt that removing them wos not likely to
improve her vision iuih and could even cause more dainnge. Her other eye
remained correctale 0o 20/25 with spectacles at this time, and had a
similar cataract.

She had heard of a cataract specialists in another town, and went to get his
opinion. Her eye exam was performed by an optometrist in the employment
of the surgeon, who iound her best corrected vision to be 20/200 in the
right eye and 20/80 in the left, diagnosed cataract as her problem, and
graced the cataracts in both eyes as exactly the same with respect to 4
different catagories of lens changes. Neither the operating surgeon nor any
other physician saw the patient pre-operatively There was never any
recovery of vision following the urcgery, and within une week the patient
had obviously undergone a hemorrhage in the morula (as her previous
ophthalmologist had worried may happen) Today her best corrected vision
is the ability to count fingers at 3 feet

Incidentally, there was a month between the time of the initial eye exam
and the surgery No attempt was made to recover her records from the
practice that had followed her for over 30 years Alsoher pre-operative
physical exam was apparently performed by an optometrist, and no operative
permit was ever signed.

She returned to her previous ophthalmologists office in 1985, where her
prublemn was explained (ffr the first timeaccording to her). The vision in
the left eye (never operated) was correctable to 20/30-2.

CASE 52: A
GG presented to her local eye surgeon for a routine examination, where she
was found to have perfect corrected vision, pressures in the eye of 14, and
no cataract or other abnormality. Her angles were slightly narrowed as
noted on the chart, and there was some mild asymmetry in the cupping of her
optic discs, but the cups were estimated at 30-40% in one eye, and 20% in
the other. No changes were seen under the anterior lens capsule to suggest
episodes of glaucomatous attacks, and a careful,specific history was taken
that was also negative. She was told of the exact nature of the above
findings, and her pupils were dilated, after which the pressure remained th,
same. Her angles were still open.
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The patient was warned about the possible signs of a glaucoma attack, and
told that other tests were needed (such as visual fields), but that sinceshe was in a hurry that day, these tests could easily be put off for several
weeks. In addition, it was suggested that she come to the office at a
different time of the day, to recheck her pressures.

Her mother had been referred 130 miles away for cataract surgery by her
local optometrist, and the patient accompanied her for an examination after
her surgery. While sitting in the office, she was approached by the
eye surgeon that had operated on her mother, and told that her pressures
in each eye were extremely high. The patient later denied that she was in
any pain, but that her eyes were -till a bit red from the drops administered
in her own doctor's office. She then underwent emergency laser surgery
for glaucoma in both eyes at the same time. In addTiUon, she was told thather own doctor had done a poor job of caring for her appropriately (althougl
no calls were made to determine the past history or examination findings).
She was also told then and later that she may well have gone blind if shehad not received such rapid treatment.

She was seen later by her local eye surgeon who was unaware of her recent
circumstances. Her pressures were normal, and optic nerves unchanged. She
began to cry when asked when she had received surgery (obvious from the
examination). She related the above story (and has subsequently signed awritten deposition), and told bi that she did not want to return to the
other surgeons again. She was afraid her own local surgeon would not want
to care for her,and was assured by him that it would in no way change her
care.

CASE 53: A
EH had been under the care of her local eye surgeon since 1976, with many
refractions that yielded excellent 20/20 acuity in both eyes. She developed
psychological problems that resulted in referrals to two different academic
centers nearby. In both centeiFs she was carefully examined by faculty
from the ophthalmology departments, and found to have a subjective decrease
in vision without any explanation based on examination of the eyes. Her
visual field tests clearly demonstrated hysterical (psychogenic) field loss
ano she was carefully counselled concerning the need for psychiatric
evaluation and care. Her local eye surgeon was requested by the patient toperform cataract surgery, and since he was not convinced that the surgery
was indicated, he agreed to do it after yet another examination at a
medical school nearby. The physician that examined her was very concerned
that any surgical out-come would be compromised by her poor self image and
mis-perceptions of her vision. In addition he could refract her to 20/25
with encouragement. Her medical history was further complicated by a well
documented allergic response to polymer plastic, and the referral physician
suggested that no intra-ocular implant be placed in the eye until her skin
sensitivity to the exact polymer Sand other chemical agents bound in the
polymer) was independently evaluated by a dermatologist.

This patient was asked to acquire a second opinion from an independent
eye surgeon in the immediate area (not financially connected with her own
private eye surgeon). She found an optometrist closer to home and, withoutrealizing the difference in background and training, requested a second
surgical opinion. He referred her to a cataract surgeon with which he
had referral arrangements, and she was scheduled for surgery.

Her personal eye surgeon called to ask why she had not kept her appointment
with the second opinion surgeon, and was told of the above arrangement. Hethen immediately called the cataract surgeon and personally told him of the
very complicated past history of the patient, but was informed that the lad,
had already undergone surgery, with implantation of an intraocular lens, an,
no knowledge of her past psychological/medical problems. This patient has
never been seen by her local ophthalmologist again, so her outcome is notknown.
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CASE 54: D
JP, a practicing physician. was cored for by local ophthalmologists with
moderate to high myopia for many years When he developed a cataract in
his left eyehe went out-ot-town to a high volume cataract surgeon for his
surgery Vision in the fellow eye was 20/20

Two years later he was found to have a cloudy capsule behind his implant
with 20/400 vision, and a very large superior retinal hole with surrounding
retinal detachment. This was repaired after two separate laser procedures,
and the vision was returned to 20/20 He stated that he ignored the loss of
vision and other symptoms because no one at the high-volume surgeons
office had ever informed him of increased risks of retinal holes and
detachments following cataract surgery to persons with high myopia He
therefore did not seek treatment until his vision was so compromised that
he could no longer practice medicine His retinal hole has required
retreatment, but the eye still remains capable of 20/20 vision He has
decided to delay a similar cataract operation in the fellow eye with vision
20/50 because he now understands the risks and is not willing to again take
them.

'.: .; }~~~'4.
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f dioeod is a brief eusry of scenario that occurred with one of my patients
jjitbit t felt was a little disturbing and distressing that I thought you needed to

of. I recently had a gentleman with a bronchogenic carcinoma who had
ta etE~sd radiation therapy for his tumor and was in a slowly progressive phase

tih his tumor. HO had mfitmal pulmonary reserve and our goal was simply
NUdt~ttc control and comfort realizing that his time was very short in terms

seof juet a few months and to do what we could to allow quality of survival, peon
trotId! ned death with dignity when that time came. Recently unbeknownst to
,W~elf he had cataract surgery performed in a nearby town which was disturbing

its ioi right considering his overall prognosis and his medical problems, he
1,!thinvit back to see them on the date lseditted him to the hospital, he was

''; tdld that he was hick and just needed to go see his family doctor and he drove
* att33 miles to see os and has been admitted to the hospital and has been in
a:tebStO ioeital fow over 2 veeks as we are trying to get his pulmonary status back

pthre he can hopefully go horn. He will now be on oxygen permanently for the
i of hit lifet I don't think that ths complications that he is having

tow-had Itythitn whatadflr to do with his surgery. it's just that he was very
ri* mtreuh ttosrt-with anj he-m has . new lens in his e07- he can't. see sny_
a btttrthat he could before, at least not according in the patient, but did
p~N~iS '40 hawing a Cataract removed. The patient wad generally an

M ptlitiested individual, lower socioeconomic status, probably is not able to
-i -iditdially let alone with his cataract and in a way from my point of view

d~ anyvhyas been physically assaulted by having a lens put in for he had one put% bM'.Il don't think he really understood what it was for. The other
.H,~di Ftorbing point is that if his physician knew that he had lung cancer that was
thJe1Yngreisivm and expected to be fatal in the not too distant future I am not sure

- ' the lens was put in and if he didn't know it, I wonder why he didn't find
t t autthat was going on with thinl patient. In either approach, I find the actions

2 '5"tof theophthaluologist to be unethical or to border on being unethical and I
;~i'1*mS od discussing it with that Individual in the not too distant future. I

lkQa~lae-be memditng .opy-ofbiths to tha NC MNedical Review board and If -they
ii ha toew him name and the patient's name, I will be gleS to furnish that to

*t hope with ties, that Inappropriate surgery will be a phetome non of the
_ e~~~*1 §- 9'tra^ic" x---; 'ft....
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Decehber 1_, 1984

.i pilea.ed to introduce ans i.n.notie- Peog-o whicb vill
.igni-ioontly benefit yos and your cataract ptientt .

A. you may hnov, We at strict to provide the fie-t
sorgioal eye care in a state-of-the-act facility. And, becease our anbulatort
rsegery contor is licen.ed by the etste and teds.are-cer.ififd. e are able to
provide our medical ervie.. at in.iml cot to the p tteot.

':ur nst program effinme o.r dedication to providint the hith-t qusality eye ctre
to t, elderly aciticns o- the varoliseo.. It i. o avdtoen..re that -oo

patite -e thv e o timaI care aaihe t n u to fthe nnblos so taloo
your patient throogh thair entire treatment pro rZa.

Swe ar ff-rite to keor .loe. Iieith .pto...trises. ersosh a, yoItof. d nao..
o5 *rea cff ract to vra e a| sneers b§e guorootee ouer nest efrort to r e~tss n 000

patient so your posctnco Ioelovsnt nurgety, and villt e~oonvan-t ,os 3100.00
g ~a st to co...r the cont of the postur~sr~t o ssh rnue.

nletI sPt etrists that meet eartain rfer cr1 tens v e area e niits
free of Ptearte .video cansette recorder sod a Nuatna r dlo-tape rotromdnrgne by a o e.cte ..s patent Su cataract uorterv *01 n. t5e

feel note at ene vith the protedure. Otheorfeatures o ur preon. includhea

- free rostrinaunl eduzsnton sominars on post-oper-tive
rrtasact ursery tare

- free trannortation foe the patient and escort, if needed

- free overntaht accaodation for the patient and ea-ort on
t h dy of urtery

We olue foroard to eetieg with you t your offiee to di-eu-- te dettils of dot
Oto pretr a. We will contart you vithin the ceeb to scliedule as sppoilnes

Sincere ly
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Dear Dr. -

This patient had a cataract extraction with the insertion:-_RrA
of a posterior chamber lens implant on the right eye on 6/24/83.

Today we found the vision to be 20/30 with a refraction 'of 9

+1.00 -4;25 x 175', with an intraocular pressure of 11.

I would greatly appreciate your seeing her for a final
glasses correction at approximately three months postoperatively.

Thereafter, I would certainly appreciate your seeing her
every six months for routine vision and pressure checks.

Enclosed please find a check in the amount of s50.00 to
help cover the cost of this visit, which we would normally do.

If there are any questions, or any problems at all, please it
do not hesitate to contact me.

Thank vou in advance for your help in the fo'-lowup care of
this very nice patient.

(¶ incerely,f -

Enc. $50.00 check M.D. ,
cc:

Addendum - Vision in the left eye is 20/80 with an intraocular
pressure of 15.

Dear Dr.

This patient came to see us yesterday, August 29th, fore
cataract evaluation of the laft.eye. Following a thbrough ox-
amination I informed the patient that a cataract extraction with
the insertion of an intraocular lens would indeed benefit her.
I performed this surgery the same day, here in the clinic, under
local anesthesia.

Today, one day postoperatively, vision in the left eye is
count fingers at 10 feet pinholing to 20/60. Pressure is 9. -

This patient will be leaving our area shortly and I would '
like to ask your assistance in following her. She should be seen
at one week and six weeks postoperatively for a vision and pres-
sure check. Approximately three months from the date of surgery
the patient should be ready for a final glasses correction. There- -

after I would appreciate it if you could then see Susan every six
months for routine vision and pressure checks.

Enclosed please find our check in the amount of $100.00,.'
which is the amount we allow for postoperative visits for our
surgical patients.

If there are any questions, or any problems at all, please [-a2
do not hesitate to contact me. Thank you for the excellent care
that you gave to Siusan following the surgery on her right eye. I
feel quite confident that she will again receive the same outstanding
treatment now for her left eye.

Sincerely.,-

Enc. $100.00 check
cc:

To
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Dear George:

I have reconstructed the original letter I composed to theMedicare people in January 1986. I have located and enclosed allof the accompanying documentation for thio initial cover letter.I believe it is completely self-explanatory and details theobjections of organized ophthalmology vis-a-viv the unbundling ofophthalmic surgical fees It also strongly criticizes the HealthCare Pinancing Administration for not enforcing the fraud andabuse provisions of the Medicare Act in regards to certain highvolume' surgeons offering expensive appliances to their referringoptometrists .

The second letter wa9 written to ir arenneth Michael Nelson atthe Office of the Inspector General in Washington, D C Thisletter refers to the initial lengthy cover letter and enclosessome of the replies from the Medicare people to myself about theoriginal letter I would direct your attention to document 17which specifically alludes to the issue of offering video tapemachines and television sets and states that cthroughsubseduentdiscussion with nealth Care Financing Administration, theoffering of VCRs, etc., was discouraged, end as far as we know,was discontinueda. Again, I strongly criticize the Health CareFinancing Administration for not aggressively investigating theseobvious fraud and abuse violations I would also direct yourattention to document 19 which is a reply from myself toMr. Al Walsh (Administrator for Medicare in the State of N C )where-again I allude to the fact that Medicare seems to havegiven preferential treatment to certain high volume ophthalmicpractices of this state These practites were given assurancesthat their f ee splitting arrangements with optometry wereacceptable to Medicare as long as the surgeons involved provided -a list of the optometrists with whom they had contracted Yet inthe Medicare warning (Transmittal 8 4
-4-my document a3), itspecifically states optometrists and other health careprofessionals are in the position to direct patients topartieular suppliers or physicians pursuant to an arrangement and aten receive payment from the physician for the referral, etc

-Cof any remuneration that is inthendedtoninduced .ayret irsral e -

differtuncet enrterafeeis witsefh opomermstoforemtheset

Theoraneredo ro eeiptrof suchefee Opportunidies is illegal ifintended to induce a patient referral.' As you know, thios hasbeen subsequently born out in case law in the Greber case. Itseme~m that the physicians of N. C. were strongly warned not to
transmittal, but certain high voltume ophtth hal ologists i were i
HCFA was informed with whotm they hadcontracted. Wha is theondifference between contracting with optometrists for theseguaranteed fee generating opportunities and being involved insuch opportunities 'pursuant to an arrangement'? Obviously,there is a huge conflict here which must be resolved.
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I simply cannot locate document 20 which is a response from
Robert Striemer at the Bureau of Eligibility, Reimbursement and
Coverage. I do remember the response, however, and Mr. Striemer
indicated that all these arrangements had been reviewed and
approved by the Inspector General's Office. I wonder if this is
true.

I have also enclosed some related documentation which you may
find of interest. Document 21 is a copy of an optometric
referral list from one of these high volume surgery practices.
Apparently, these optometrists had completed a two hour
'postoperative care course' in the office of the surgeon in
question and were then deemed 'qualified' to assume the
postoperative care of virtually any cataract patients they
referred to this surgeon for cataract surgery. Of course, it is n-
a virtual certainty that such patients will be returned to the
referring optometrists with a 'postoperative care fee' - a
guaranteed fee generating opportunity. In addition, many of
these optometrists received a video tape machine and color
television set for participating in these arrangements. As you
can see, this list contains over seventy optometrists and
represents a tremendous volume of potential surgical patients.
Virtually every ophthalmologist in the communities where these
optometrists reside will not provide their optometrists with a

guaranteed fee generating opportunity and are hence totally shut
out of the referral picture. Document 

2
2a is a summary

concerning a N. C. State Ophthalmological Society standard of
care poll which was conducted in early ;966. The purpose of the
poll was to determine once and for all what the prevailing
practice pattern and minimum standard of care was in N. C. for
ophthalmic surgeons and their postoperative cataract surgery
patients. The results have already been forwarded to the
inspector general's office, and I believe you are well acquainted
with the fact that 96% of' the responding opthalmologists provided 2..
their cataract surgery patients with at least four hands on
postoperative visits. In addition, 91% of the ophthalmologists
surveyed follow their patients for eight weeks or longer. No
ophthalmologist followed their postoperative cataract surgery
patients for any less that five to seven weeks. I believe'the
standard of care speaks for itself. Document 22b is a copy of
the eye care poll itself. The poll was mailed to every
ophthalmologist in the State of North Carolina, and an honest
attempt was made to obtain a fair and truly representative poll
of the practice patterns of the ophthalmologists in the State of
North Carolina.

Document 23a is a letter from one of our 'high volume' surgery
practices in N. C. Again, we see that video tape machines and
color television sets are rather routinely offered to
'participating' optometrists. Again, it must be emphasized that
these expensive appliances were delivered to optometrists'
offices for extended periods of time and were critical in form4ng
these large optometric referral networks which exist intact up.
until the present time. I wonder how the inspector general's
office would view the present day offering of expensive
appliances, automobiles, ocean front condominipums, etc., etc. to
referring paraprofessionals in exchange for the referral of
patients. This is a very troubling issue which should be
addressed. Document-23b is another letter from one of our 'high
volume' surgery practices in N. C. The letter mentions a
'Professional Referral System, which . . . allows doctors to
perform postoperative examinations for a fee.' Again, we see
that patient referrals are again firmly linked to guaranteed fee
generating opportunties - a practice which seems to be in direct
conflict with the fraud and abuse provisions of the Medicare Act.

Documents 24a, b, c, d, and e are declarations by the residency
training programs in ophthalmology in the states of North
Carolina and Virginia. These statements condemn postoperative
management by optometry and emphasize the years of training
required for ophthalmologists to learn to manage surgical
patients. These statements are signed by the entire membershi
of the ophthalmology departments at the respective universities.
these professors of ophthalmology have spent years training young >"
men and women to become competent ophthalmologists. They attest- -q
to the fact that years of hospital basd suervised ridenc
style training is the minimum reeuirement for medical doctors to
become competent to manage-ophthalmic surgery patients. These
statements speak for themselves.
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Document 25 is a copy of an eye care poll which was conducted bythe Board of Medicine of the Commonwealth of Virginia. Two - Phundred and ninety-five copies of this poll were mailed to 'ii- ievery ophthalmologist in the Commonwealth of Virginia. Twohundred and twenty-seven responses were obtained for a 77%response rate. Two hundred and twenty-five out of two hundred .1 dand twenty-seven responding ophthalmologists (99%) felt that I -optometrists should not render any part of the postoperative carefor cataract surgery patients based on a time interval relativeto the date of surgery. Armed with this information, theVirginia Board of Medicine recently ruled that the postoperativecare of cataract surgery patients was the practice of medicineand was to be legally performed only by licensed physicians(doctors of medicine or osteopathy) in the State of Virginia.Again, the the standard of care as borne out by statisticalanalysis and by decree of the Board of Medicine is firmlyestablished in this state as well.

Document 26 is a resolution which was adopted by the N. C.Medical Society House of Delegates on May 3, 1986. Thisresolution strongly supports the Board of Medical Examiners ofNorth Carolina in their position that the postoperative care ofcataract surgery patients constitutes the practice of medicine.The N. C. Medical Society strongly encourages its membership toprovide postoperative care in accordance with the ethics of themedical profession and to report to the Board of MedicalExaminers any violations of the standard of the practice ofmedicine. This illustrates the strong support that organizedmedicine has given to ophthalmology in opposing paraprofessionalintrusion into the realm of managing surgical patients.
Lastly, I am enclosing a copy of the consent order (document 27a Precently signed between the Board of Medical Examiners of the -State of North Carolina and an area 'high volume' surgeon. Thisconsent order speaks for itself as the physician in questionadmits to having engaged in unprofessional conduct and deliveringcare which does not meet professionally recognized standards.This surgeon routinely operated on patients that he neitherexamined preoperatively nor saw at any time in the postoperative irecovery period. The physician was strongly reprimanded for suchunprofessional conduct and was forced to adhere to a higherstandard of care (one hands-on preoperative examination and atleast two hands on postoperative examinations) if he was to *continue to practice medicine in North Carolina. The Board ofMedicine will continue to monitor this physician's practice tosee that he complies with requirements of the order, and thephysician agrees to open his records to'agents of the Board atany reasonable time for inspection to assess compliance withrequirements of this order. This consent order illustrates theextreme burden placed on State Boards of Medicine in enforcingethical and professional standards when Medicare routinelydecides to elevate paraprofessionals to the status of physiciansand allows them to be reimbursed for professional services whichshould be left to doctors of medicine. Incidentally, thislengthy hearing was both time consuming and expensive for theState of North Carolina. I have also attached an editorial .(document 27b) from the Bulletin of the American College ofSurgeons (September, 1987) which is written by a past president
of.t e American College of Surgeons. This individual veryeloquently points out that Continuous care provided by theoperating surgeon is superior to that provided by individuals whohave lesser experience and training-. He further states thatmodern specialists do not need to resort for itinerant surgery aspreoperative and postoperative care can be administered by thesurgeon in both rural and urban settings. He concluded that'convenience" and "quality" need not be mutually exclusive.
Finally, I want to point out to you that the two individuals whowere initially mailed copies of these original cover letters (C.McClain Naddow, Henry Desmarais) are no longer with the HealthCare Financing Administration. Indeed, one of these individualsis now in a Federal Penitentiary having been convicted of bribe'taking and conflict of interest charges. The point being thatMedicare sent the original kick-back warning (MedicareTransmittal 84-4-my document 63) to all licensed physicians inN. C. and strongly encouraged them to report wrongdoing to theiroffice. Good faith complaints were made by myself and otherphysicians-in the State of N. C., but these complaints were nothandled in good faith. Not surpris ingly, one of the individualscharged with administering and enforcing the provisions of theMedicare Act has been convicted o fconflict of interest and bribetaking, and it is not surprising that he failed to investigate
this matter in good faith. - .
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I hope this information is helpful to you. I apologize for not
being able to locate the letter from Robert Streimer, but it was
of minor importance, and I have summarized its content in the
accompanying letters. If there is any further information I
can provide you which you might find useful, please do not
hesitate to call me.

I look forward to hearing from you soon. With best personal
regards, I am, .

Sincerely yours,

Scott P. Bowers, M. D.
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Mr. C. McClain Haddow
Acting Dept. Administrator
Health Care Financing Administration
Room 314G Hubert Humphrey Bldg.
200. Independence Ave., SW
Washington, DC 20201

Dear Mr. Haddow:

On January 13 1986, a memo was sent from the Medicare Department
of the Prudential Insurance Company of America in High Point, N.
C. to all optometrists in the State of N. C., and to a few
selected ophthalmologists. This memo detailed the creation of a
new procedure code (W9245) with the following definition:
'Postoperative cataract follow-up care by a physician other than
the operating ophthalmologist (includes all services related to
surgical care for 120 days from the date of surgery, and the
prescription for permanent lenses and/or spectacles).' The
postoperative following of cataract patients has been declared a
medical act within the realm of the practice of medicine by the
Medical Licensing Board of the State of North Carolina. Many
physicians, upon hearing of this memo, tried to contact various
and sundry representatives of the Health Care Financing
Administration, Medicare, Prudential Life Insurance Company, the
State Legislature, the Attorney General's Office, and the
Congress of the United States. After much consultation with my
ophthalmological colleagues, we have condensed a list of those
persons whom we feel should have the information enclosed in this
package. I have personally spoken with a few of theser
individuals, and they have indicated they would like as much
background information and supporting documentation on this
subject as is possible. I must, therefore, apologize for the
extreme length of this cover letter, and the complexity of its
accompanying documentation. Nevertheless, I feel that this
information must be available to those of you who are in a
position to make decisions which will permanently and
irreversibly affect the practice of medicine and the delivery of
health care in this country from this tins forward. I will,
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,Page 2
January 24, 1986

therefor, attempt to give you a complete background on thesubject of fee splitting, as it is viewed by the vast majority ofethical eye surgeons who constitute the N. C. Ophthalmological
Society.

In September 1984, a memo was written tp the members of the* Carolina.Clihic in Wilson. N. C. I had been a member of the*.Carolina Clinic one year at that time, and had become aware of asituation, whereby's Rrofessor of Ophthalmology at a neighboringmedical school was inviting optometrists in the area to undergo'training' in the postoperative care for postsurgical eyepatients. This training consisted of a few hours in the office.of the ophthalmologist in question, and supposedly qualified '-4'optometrists to provide postsurgical eye care for any.cataractpatient. The ophthalmologist also 'loaned' a video tape machineand color television set to each participating optometrist with a'video tape, identifying himself as the Chairman of Ophthafmologyat that particular medical school. This video tape machine andtetevision set were to be used to educate potential cataractpatients as to where and from whom they could obtain the bestsurgical cave. It was understood, that a 'postoperative carefee' would be sent to any optometrist wishing to participate inthis program for each patient referred in. My initial memo wasquite strongly worded, and I must admit that it was written witha certain amount of anger and disgust; nevertheless, I feel thatit adequately summarized the ethical concerns of mostophthalmologists in N. C.

Document #1 is a response to the memo that I had written to themembers of the Carolina Clinic. A copy of this memo wasinadvertently sent to the dean of medicine at the medical schoolwhere this certain surgeon held an academic appointment. It washoped that the dean of medicine would investigate this matter andtake some sort of definitive action to correct the situation.Instead, the memo was forwarded to the surgeon in question, andlegal action was subsequently threatened against myself and theCarolina Clinic. The surgeon in question obviously felt that .there were certain inaccuracies in this memo, and he detailed to'his attorney exactly what his program consisted of. Thisdetailed description of the surgeon's program was written by abusiness manager for the surgeon's practice (I wish to apologizefor the notes and memos jotted in the margins of this firstdocument. These notes were made by our clinic attorney during ameeting with the other surgeon's attorney in an attempt to avoida lawsuit). He did concede that optometrists were allowed intothe operating suite to observe surgery. He did concede that hewas allowing optometrists to observe the postoperative care forpatients in his clinic during an afternoon session, and that theywere shown "areas, ways, and methods to make sure that the
patient's eyes were in good shape considering the number of days .7kthat passed following surgery". I think is is important to notethat the American Academy of Ophthalmology requires four years ofmedical sphool, a full- year of internship, and between three andfive years of residency and/or fellowship training at an approvedhospital based school of medicine to allow its certifiedophthalmologists to provide this care. It is interesting thatthis surgeon has created a program of education which allowsnonmedical technicians (optometrists) to master these same skills ,>!j- in a -few hours in his office. This ophthalmologist denies he Js `-at4training optometrists to provide total postoperative care for anyof his postsurgical eye patients. He claims that it is indirect consultation with his office? nevertheless, apostoperative care reporting form is provided to the optometristso they can evaluate the patient, and perform this postoperativeexamination and simply mail the postoperative care report formback to his office. I would think that a mailed postoperativecare report form, filled out by nonmedical technicians can in noway substitute for the adequate postoperative examinations whichshould be provided to every patient by the surgeon who performsthat patient's surgery. The American Academy of Ophthalmologyspecifically states that this is in violation of its own code ofethics, and this certainly is not in the best interest of theptient. It is mentioned in this rebuttle memo that thispracti assists those people who might be inconvenienced or inother way unable to return to the operating surgeon's clinic tobe seen postoperatively. Again, the American Academy ofOphthalmology addresses this issue, and very specifically statesthat if postoperative care cannot be arranged with an adequatelytrained ophthalmologist, the surgeon is ethically bound, eitherto not do the surgery or refer that patient to an ophthalmologist
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closer to his area where such postoperative care can be provided.
An interesting question might he raised as to how many
optometrists were conitacted by ophthalmologists engaged in this .
practice who did not send that particular patient in for surgical
consultation. I think it is quite obvious that only those
patients who are sent in by optometrists, under the arrangeents.
listed above, will be eligible to receive a 'postoperative care
feel and have the patient returned to their care. I think this
squarely puts the practice detailed above in the ball park of
thinly disguised fee splitting. It was mentioned in the memo
that the video tape machine and color television set were not
given to the participating optometrist, but were only placed on
loan with them. I understand that a few ophthalmologists in
North Carolina who were engaged in the distribution of television
sets and video tape machines have discontinued this practice
under threat of legal action by Medicare fraud investigators.
Lastly, the rebuttal memo claimed to have the blessing of the '>:
Federal Government in general and the Medicare System in
particular. To sxppozt this claim, the surgeon sub-itted
document $2.

Document $2 is addressed to the Business manager for the surgeon
in question, and its origin is the Prudential Life Insurance -
Company in High Point, N. C., which is the administrator of the e
Medicare/Medicaid Program in the State of N. C. There is a - g
Medicare heading at the top of the letter. This letter
essentially says that surgical fees for cataract surgery have
traditionally included components for followup services,
hanagement and/or complications. The surgeon in question is
advised that providing some of the followup visits under
arrangements with optometrists who bill you for these services,
continues to meet the traditional definition of a global surgical
fee, and the surgeon may continue to bill these surgeries in the
usual manner. It also asks the surgeon in question to provide a
list of providers who contracted with the surgeon for these
services. Please compare this document to document $3.

Document $3 was a strongly worded Medicare bulletin sent to all
ophthalmologists in the State of N. C. - again, from the
Prudential Office in High Point. N. C. It says specifically,
'whoever solicits or receives any remuneration, including
kickback, bribe or rebate, directly or indirectly, overtly or
covertly, in cash or in kind, in return for referring an -.

-individual to a person for the furnishing, or arranging for the
furnishing of, any item or service for which payment shall be
made in whole or in part, under this title, shall be guilty of a
felony, and upon conviction thereof, shall not be fined more than
$25,000 or imprisoned for not more that five years'. It also
says; 'whoever offers or pays any remuneration, including any _,
kickback, bribe or rebate, directly or indirectly, etc., etc.,
etc.', later in this letter is specifically mentions that
optometrists, and other health care professionals are in the
position to direct patients to particular suppliers orEhsicians
pursuit to an arrangement and then receive payment from the
physician for the referral, etc., etc. I find documents $2 and
13 to say exactly opposite things. Document 43 was sent to all
ophthalmologists in the state, and in a nutshell, we were
strongly warned not to enter into any kind of kickback or fee
splitting arrangement with optometrists. Document $2 was sent in
a very private manner to three ophthalmologists who were informed
that their private fee splitting arrangements were o.k. with
Medicare as long as they provided a list of the optmtrists with
whom the ophthalmologist had contracted. Prudential is a quasi
governmental agency and its records are open to the Freedom of
Information Act. Congress has indeed ekrpressed an interest in

."finding which surgeons have established contractural arrangements
with networks of optometrists to provide patients to them.

Document $4 is the postoperative care form to be filled out by * ,
the various optometrists and returned to the surgical
ophthalmologist's office as detailed in the paragraphs above. .-
Again, I wonder if any member of Congress would want to have his
mother undergo a cataract extraction by a qualified .
ophthalmologist and then have that patient returned to an
.Optometrist (a nonmedical technician) for postoperative care with
said optometrist communicating to the surgeon by means of a one
page check-off disposition sheet.

Document #5 is a copy of the 1984 current opinions of the
Judicial Council of the American Medical Association regarding
the fee splitting issue. The American Medical Association
strongly states that: 'fee splitting by one physician to another
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solely for the referral of the patient is fee splitting, and isimproper both for the physician making the payment and thephysician receiving the payment'. Various ophthalmologists,engaged in the practices detailed above, feel that they arerightfully splitting the surgical fee into an operative fee and apostoperative care fee; nevertheless, I think you will find that99% of these fee splitting arrangements are only made whenoptometrists send patients in to the ophthalmologists for asurgical procedure. ODhthalmolo ists never contact anoptometrist independently who did not Provide them with that
particular patient and ask them to participate in the care ofthat postaurgical patient. Hence, this is obviously very thinlydisguised fee splitting.

Document #6 is a complete copy of the code of ethics of theAmerican Academy of Ophthalmology. The various issues raisedabove are contained in the Academy's code of ethics. Mostsuccessful ophthalmic surgeons are members of the AmericanAcademy of Ophthalmology as it is the certifying body-for their-specialty boards; nevertheless, any ophthalmologist who engagesin the above practices is squarely in violation of his ownacademy's code of ethics.

Document #7 is a symposium on ethics in ophthalmology conductedby members of the Ethics Committee of the American AcademyOphthalmology. These serve to expand and further illuminate the-various ethical rules which are adopted by the Academy. You mayfind rule 7 regarding delegation of serviqes and rule 8 regarding MSpostoperative care to be most applicable in this situation. Ibelieve the rules are totally self explanatory and clear on this*'\isaue.

Documents 8, 9 and 10 are advisory opinions on the Code of EthiceAdof the American Academy of Ophthalmology. These advisory --opinions are extended interpretations of the various rules in the..<Academy's Code of Ethics. I have provided extended advisoryopinions on rules B and 9 as listed above. Document ],0 dealsspecifically with the issue of splitting a surgical fee with anoptometrist who provides post surgical care. The Academy statesUnequivocally that 'simply agreeing to this arrangement wofildclearly and unquestionably violate the code of ethics". Advisoryopifion 10 clearly points out that even payments fromophthalmologists to optometrists for referrals where theoptometrist does perform some services may raise seriousproblems. Suc payments may lead to unnecessary referrals,unnecessary cost, and referral to ophthalmologists who may not be'qualified to handle particular patients' problems. Also,automatic re-referrals to optometrists would be objectionable forthe same reason and may not be in the best interest of yatients.Such payments in exchange for referrals are unethical indeedthey are illegal under most state laws. The Federal Law barspayments of this kind in most circumstances where Medicare orMedicaid funds are involved. Advisory opinion 10 also quiteclearly states that, 'it is the operating surgeon's obligation-to'..examine the patient postoperatively and insure that his medicalcondition is progressing as well as possible." This obligationdoes not end the morning after surgery. A standinq entfor postoperative care for all patients clearly violates the Codeof Ethics of the American Academy of Ophthalmology. Lastly,advisory opinion 10 states that "except in exceptionalcircumstances, ophthalmologists should not pay optometrist for a'refraction."

The Medical Licensing Board of the State of N. C. has received ; +complaints about ophthalmologists engaged in this type of feesplitting arrangement over the past year and a half. "t is thefeeling of the Medical Licensing Board that the postoperativecare and following of cataract patients is totally within therealm of the practice of medicine, and as such, is appropriatelyregulated by the Board of Medical Examiners. A memo to thiseffect was sent by the Board of Medical Examiners in November1985 to every licensed ophthalmologist in the state. I haveenclosed a copy of this directive for your records (document
#11). It should be noted that Medical Licensing Board was --created by a very broad empowering act pf the State Legislature,which gaye the Medicai Licensing Board the sole authority in theState of North Carolina to define the parameters and boundariesof the practice of medicine and to regulate such practice withinthis state. The opinion and decisions of the Medical LicensingBoard therefore carry the force of Law.
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Tradiitionally, a surgeon's duty to a pateint has not ended when
the patient is wheeled out of the operating theater. Indeed,-
many surgical specialists will tell you that the careful
preoperative and postoperative management of a surgical patient

.is much more critical to the final outcome than the procedure
itself. A surgeon's duty to his patient includes a careful
history and meticulous examination, Interpretation of various
diagnostic and laboratory tests, careful judgement as to which
procedure, if any, is in the patient's best interest, the
performing of the procedure itself, the careful postoperative
following of that patient, and appropriate therapeutic
modifications in the postoperative management to insure that the
patient recovers completely. I am sure it is no surprise to the
decision makers in HCPA and Medicare that many patients
experience problems hours, days, weeks, and months after their
procedure. Consigning these patients to non medical technicians
(optometrists) who have no basic science training in

pharmacology, physiology, microbiology, anatomy, infectious
disease, or biochemistry nor hospital based or clinical training'
in internal medicine, surgery or the pre and postsurgical
management of ophthalmic patients is tantamount to patient
abandoment. It should be noted by HCFA and Medicare, that the
majority of states still do not allow optometrists to use
diagnostic drugs. Only four states in the union allow
optometrists to use..therapeutic drugs. Specifically in
North Carolina, the 1976 Therapeutic Drug Bill was designed to
allow optometrists to diagnose and treat certain basic eye
conditions because it was felt that at that time, there was a
large segment of the rural population which wes physically remote
and had no access to qualified ophthalmic care. The law in no
way, shape or form intended for optometrists to examihe for
surgery, make surgical recommendations, prepare patients for
surgery, do surgery or participate in the postoperative
management of patients. The professional aspirations of
optometrists are light years beyond their qualifications or the
spirit and intent of the Therapeutic Drug Act of 1976. The
Medical Licensing Board of North Carolina has specifically
examined this issue and their decision culminated in the memo
sent to all ophthalmologists in November 1985 (document Ill).

Therefore, it was to the great surprise of the entire ophthalmic
community of North Carolina when Prudential Life Insurance
Company issued a Medicare bulletin dated January 13, 1986. This
Medicare notice detailed the creation of procedure code w9245s
'postoperative cataract foilowup care by physician other than the

' operating opthalmologist (includes all services related to
curgical care for 120 days from the day of surgery and the

on for permanent lensee or spectacles). The ophthalmic
community, and indeed, the entire medical profession in the State Ck
of North Carolina is shocked that the Federal Government through'b 'S
its Medicare regulators would attempt to supercede the duly
constituted and licehsed authority of the Medical Licensing Board
of North Carolina, which has already examined and ruled on this
-issue. Indeed, when you compared document 812 with the preceding
Medicare bulletins we again- see striking contradictions. First,
alt ophthalmologists in the State of North Carolina are warned to
avoid any kickback or fee splitting schemes. Next, three
ophthalmic practices in the State of North Carolina are given
private assurances that their fee splitting arrangements are o.k.
with Medicare, as long as Medicare has a list of the optometrists
with whom they have contracted (because Prudential is
administering Medicare and Medicaid in this state, its records
are open to the public under the Freedom of Information Ant).
Next, the Medical Licensing Board examines the whole issue, and
clearly decides that the postoperative care and following of
cataract patients is indeed a medical act, and it is only to be
provided by physicians. Next, Medicare and HCFA quietly sendpguts
notices to the ophathalmologists involved in the original fee -:

splitting schemes that they should probably withdraw their
television sets and video tape machines (this might be construed
as a gift)), and they should discontinue the policy of splitting
off a portion of the surgical fee and mailing it back to the
referring optometrist for each patient referred in Ithis might
indeed look like fee.-splittingl). Now Medicare takes the
astounding position that fee splitting is wrong, but
institutionalized fee splitting (whereby Medicare will split the
fee for the operating surgeon and pay the postage back to the
referring optometrist) is perfectly acceptable in the eyes of the
government. This new Medicare Code essentially states.that the * '
Federal Government recognizes optometrists as legitimate
providers of postoperative care, despite the fact that the North
Carolina Board of Medical Examiners has specifically ruled that
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this is within the realm of the practice of medicine and must beprovided by an M. D. The real crux of the matter is, that theFederal Government now seems to feel bold enough to intervene inthe various states and redelineate the boundaries and limitationsof the various professions. I was under the impression that theNorth Carolina Board of Medical Examiners was constituted andlicensed.to perform that function. Apparently, Medicare now:feels that it has taken over that function from the Medicalcensing Board. -

A have also enclosed a resolution by the North Carolina State -i&<*Ophthalmological Society, which formally adopted the AmericanAcademy's Code of Ethics as the statewide standard of ethical lV.x!;zbehavior(document 113). It also adopts the Academy's enforcementprovision (including recourse for those accused of ethicalviolations), such that the state society can remove those membersfound guilty of unethical professional conduct.

The optometrists of the State of North Carolina have alreadyseized upon this latest Prudential Memo as proof positive thatthe Federal Government intends to redelineate the practice ofoptometry v;rsus opthalmology in favor of optometry. They feelthat they have won through administrative rule what they havefailed to obtain through appropriate education and training,legislative mandate, or judicial order. Indeed, someoptometrists are already making noises that, because they are nowrecognized by the Federal Government as legitimate providers ofpostsurgical care from the first postoperative day on, they nowhave the Federal Government's blessing to demand hospitalprivileges to occasionally provide such care.

Adverse reactions commonly occur in the elderly postoperativecataracts patient, and optometrists are simply not equipped todeal with these contingencies. How many optometrists havecomplete resuscitation equipment available in their offices(almost all ophthalmologists do have a crash cart in theiroffice). Patients are often in need of intravenous medications *to control postoperative pressure rises with intractable nauseaand vomiting. If an optometrist cannot get an elderly patient tokeep down a dose of Diamox or oral glycerin, is he then going tgstart an I. V. in the office and administer systemic Mannitol?This is totally beyond the scope and training of mostoptometrists, but is often a common necessity in the elderlypostoperative eye patients. Many optometrists say that theywould simply return the patient to the care of theophthalmologist under such circumstances, and in many instances,these optometrists are referring patients several hours driveaway because that is the only place they can participate in thesepostoperative care fee schemes. Many of these patients will nottolerate a long car drive and many patients would suffercare was 'delayed several hours. I think it is quite obvious thatI:- targuments in favor of these schemes touting the increasedconvenience to the patient are largely exaggerated, and in manyinstances, can actually be dangerous to the patient. It shouldbe also be noted that ninety plus percent of all persons in NorthCarolina within 15-20 minutes driving time of a Board CertifiedOphthalmologist. Therefore, these arrangements are obviouslymore for the convenience of the operating surgeon and hisreferring optometrist than they are for the patient.Postoperative care of cataract patients often involves the needfrpr laser surgeryisuture removal or adjustment, and A; n it'4jparacentesis. These are surgical procedures which are often 7needed in the immediate postoperative period on an emergencybasis. Again, optometrists are totally unqualified to performthese services (nor are they licensed to do so in any State ofthe Union), but their interpretation of the Medicare Law wtuldlend credence to their argument that they are now recognized asproviders of this care as well.

Many of the optometrists involved in these fee splitting schemesare referring in patients who are not in need of the surgicalcare they are receiving. I am sure HCFA and Medicare have many,many documented instances of unnecessary surgeries. I don't knowwhether your figures have borne this out yet, but most of thisunnecessary surgery is performed at these large "cataract mills'who use a fee splitting arrangement to contract with largenetworks of optometrists. I am enclosing a small sample ofdocumentation that I have been able to obtain through my ownpractice, whereby a certain patient was misinformed as to thelevel of her visual function and disability, and was told that,she was in need of surgery to 'preserve her vision". I believe'the accompanying narrative (document 14-A) is self explanatory.The business card mentioned in memo 14-A has been xeroxed and
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reproduced in document 14-B. I have also enclosed the narrative
summary by another physician in my hometown who has well
documented the case of an 84 year old lady who was told by
another optometrist who participates in these same fee splitting
schemes that she was in need of limsediate surgery to preserve
her vision', and that she was strongly encouraged to go to one of
these large cataract practices for this care. This patient
sought second opinion with another ophthalmologist who was kind
enough to detail his examination in a narrative summary. ;.-
Obviously, cataract surgery would not have benefitted this lady,
and she was being scheduled for an obviously unnecessary
procedure. The story of this same lady as documented by her
personal family physician is also enclosed (documents 15-A and

15-B). The handwritten instructions by the optometrist
instructing her to report to his office in the next few days for
this "immediate surgery to preserve your vision' is submitted as
well (document 15-C). I am sure HFCA has many, many similar such
documented episodes of unnecessary surgery as does Congressman
.Claude Pepper s Subcommittee on Health and Aging. I am also
,iM4;.enclosing a notice by-the John Kenyon Eye Center in
Jeffersonville, Indiana. This notice went out to a large number
of optometrists, and informed them that the ophthalmologists
involved in this certain eye center were no longer going to
provide prescriptions or glasses or contact lenses on any new

. patients. All new and followup patients will be referred io an
- optometrist in that area for refraction and care as needed prior

to and following their eye surgery. In other words, these
surgeons are refusing to provide postoperative refraction to
their patients even when asked to do so by the patient. This is
incomprehensible. It naturally appeals to optometrists who
provide large numbers of patients to these 'surgery only' eye
centers, but it represents a refusal by operating surgeons to
provide a traditional and necessary service to the visual
recovery of their postsurgical eye patients.

Lastly, I wish to point out that ophthalmology is not the only
branch of medicine faced with potential widespread abuse in fee
splitting networks. Chiropractors could very well receive
"postoperative care fees' for any disc patient referred in to an
neurosurgeon. Podiatrists could provide 'total postoperative
care" for hip and knee replacement patients. A dentist could
provide large numbers of patients with a variety of oral
pathology to either oral surgeons or ENT surgeons in exchange for
a portion of the global surgical fee. Family practitioners could
conceivably direct their patients to only those surgeons which -

would allow them to assume the postoperative care for a
'reasonable" portion of the surgical fee. This could be a real
nightmare for medicine as we know it. I would hope that *
officials at HCFA and Medicare will take this information into
careful consideration and re-evaluate the recent memos sent out
by Prudential of High Point, N. C. As I understand it; N. C.
State Medical Society, State Ophthalmological Society and the
Medical Licensing Board are considering various legal options to
try and resolve this issue as soon as possible. It is my hope in
providing you with this information that this issue could be
examined carefully and thoughtfully, and a reasonable course of
action could be taken to avoid legal recourses. In talking to
Mr. Al.Walsh of Prudential Life Insurance (who claimed to be the
author of this memo), I discovered that he was directed to write

this letter by someone in the Regional Office. I called
Mr. Haddow's office and talked to his as'sistant, J. O'Brian, and
he was totally unaware of any such decision by HCFA. Perhaps
this decision has been made without full consultation of the
policy makers at the head of HCFA. It is my hope it can be
reversed before too much damage is done. .A

I hope this information is helpful to you. Please do not * p
hesitate to contact me at the above listed address or telephone
number if I can provide any further information which you might
find helpful.

Sincerely yours,

Scott P. Bowers, M.D.

SPB/btb

Enclosures
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'April 8, 1986"'

Xen Nelson, M.D.
Office of Inspector General

- Dept. of Health and Human Services
Rdobm 5246 North Bldg.
330 Independence Ave. SW
Washington, DC 20201

Dear Dr. Nelson:

Please find enclosed a long cover letter and extensive list ofsupporting materials documenting the genesis of variousfee-splitting schemes between optometrists and ophthalmologists inthe State of North Carolina. This subject has been hotly debatedin North Carolina for over a year and half. In order for you tocompletely understand the origin and importance of the accompanyingdocumentation, I have composed a long cover letter which was sentout several months ago to the following persons: The entire NBC.Congessional Delegation, our two U.S. Senators, several prominentmembers of the N.C. Legislature, the Attorney General of N.C., TheBureau of Eligibility, Reimbursement and Coverage, The Medicare-, if,Regional Office in Atlanta, the Medicare Office in High Point,N.C., Congressman Claude Pepper's Subcommittee on Aging and Health,Dr. Otis Sowen at Health and Human Services, and the MedicalLicensing Board of the State of N.C. If you will read through theinitial cover letter and peruse the accompanying documentation .(documents 1-16), you will pretty well understand the structure and>framework of the fee-splitting schemes which presently exist in theState of N.C., and how they have been justified (rightly orwrongly) by those persons involved in them as having the blessingof the Health Care Financiing Administration. You will also findthe objections of Organized Medicine, Organized Ophthalmology,State Medical Licensing Board, and the Attorney General of theState of N.C. Specifically, the Board of Medical Examiners of theState of N.C. and the Attorney General object to these arrangementsbecause they violate the prerogative of the State of North Cardlinato define and regulate the practice of medicine in thi. state.
Organized Medicine and Organized Ophthalmology object to thesearrangements because they clearly violate,the ethical cannons ofthe State and National Ophthalmological and Medical Societies.

Document 17 is a reply to this original letter and supportingmaterials from Dr. Al Walsh who runs the Medicare Division for thePrudential Life Insurance Company in High Point, N.C. I have :discussed the situation, both in letter and on the telephone with N
Mr. Walshl and he has made it quite clear that he feels free tointerpret the State Laws of N.C. as he sees fit. He has refused torecognize the duly constituted authority of the Medical LicensingBoard in N.C. (which is charged with defining and regulating thepractice of medicine in the state), and has indicated that he willcontinue to provide federal monies to optometrists under the newprocedure code which reimburses optometrists for the immediatepostsurgical management of cataract patients. Common sense andlogic would allow any reasonable person to see that these.postoperative care fees" are thinly disguised kickbacks - nowinstitutionalized as government sponsored fee-splitting through theMedicare Program. We have documentation that large numbers ofpatients are being sold to unscrupulous ophthalmologists by largenetworks of optometrists who refer these patients in for surgery(whether they really need it or not) and are then in a position toreceive a large postoperative care fee' from Medicare. Thepostoperative care fees" initially were being paid in cashdirectly to the optometrists by the referring physician.
Complaints were filed at that time to various members of Congreseand to the State Medical Licensing Board here in N.C. Mr. PeterReinecke, chief investigator for Congressman Pepper's Committee onAging, assured me that he would forward these complaints to theproper officials in HCFA and the Inspector General's Office, andthat some action would be taken. Medicare Bulletin #84-4 wasissued from the Prudeutial Life Insurance Office in High Point,N.C. in December 1984 after these initial complaints were filed,
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and all physicians in the state were warned through this bulletin
not to enter into any kind of kickback or rebate arrangement. The
most important sentence in this Medicare Bulletin (document 03) is
on the second page: 'The opportunity to generate a fee is itself a
form of remuneration. The offer or receipt of such fee'
opportunities is illegal if intended to induce a patient referral'.
Mr. Walsh's reply (document 117) claims to have the blessing of the

Inspector General's Office in implementing these new arrangements,
and that "no impropriety existed as long as a professional service
was being rendered'. Medicare Bulletin 84-4 (document #3) says
exactly the opposite. There is a serious conflict here which must
be resolved one way or the other.

Mr. Walsh's reply also eludes to the issue of offering video tape a

machines and television sets and states that "through subsequent
discussion with Health Care Financing Administration, the
offering of VCR's, etc., was discouraged, and as far as we know,
was discontinued'. I find it shocking that the good faith
reporting of fraud and abuse violations were not aggressively
investigated and prosecuted, but that these persons were -i

" -discouraged" from continuing these fraud and abuse violations.'9t 'a
In the State of N.C., it costs an average of fifteen dollars a
day to rent a video tape machine and eight dollars a day to rent
a color television set. Many optometrists had these video tape
machines and color television sets in their office for months or
years at a time. I think a case can be made that a substantial
gift was indeed given to many optometrists in exchange for the
referral of large numbers of cataract patients. The fact that
HCFA has documentation that these abuses did indeed occur and has
not investigated or prosecuted them is deeply disturbing.
Although many of the ophthalmologists originally involved in
these television and video recorder "loans" have subsequently
asked the optometrists to return the equipment, it does not
change the fact that huge numbers of patients were generated
through these illegal schemes; and that in many cases, these
large "stables" of referring optometrists exist intact up until
the present time.

Document 18A is a formal response from the Attorney General of
N. C. concerning the legal authority of the Medical Licensingoi
Board. This letter is self explanatory, and shows the support of
the Attorney General for the Medical Licensing Board in this
matter. Document 18B is a second letter, addressed to a
colleague of mine, which cites specific state law empowering the
Board of Medical Examiners to seek an injunction against the new --

Medicare Codes or to revoke the Medical License of any physician
in this state wh6 engages in prohibited conduct, including ethics
violations. It would be most unfortunate for Medicare if
physicians who claim the blessing of the Federal Government to
split fees with optometrists lost their license for ethics
violations in this state. I think this would be extremely
embarrassing for the Federal Government in general; and Medicare
in particular.

Document 19 is a reply to Mr. Walsh from myself detailing the
objections of Organized Ophthalmology and Organized Medicine to
these new procedure codes. In this letter I also eluded to the
fact that special treatment seems to have been afforded a few
large ophthalmology practices in this state involved in
fee-splitting schemes. Many ophthalmologists in this state feel
that a case can be made for preferential treatment by government'
officials toward a few large (and admittedly very profitable)
private ophthalmic practices.

Document 20 is a response from Robert Striemer at the Bureau of
Eligibility, Reimbursement and Coverage. As you can see from
Mr. Striemer's letter, he takes the position that "although the
N. C. Board of Medical Examiners objects to optometrists
providing postoperative care for cataract patients, is apparently
not in violation of State Law". I can't get anyone in HCFA to
understand that the N. C. Board of Medical Examiners is the law
as far as the definition and regulation of the practice of T
medicine in this state. In addition, both Mr. Striemer and
Mr. Walsh claim to have the blessing of the Inspector General's
Office in these thinly disguised fee splitting schemes. I wonder
how fully informed the Inspector General's Office has been kept
by HCPA in regards to this matter.
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I hope all this information is helpful to you. Please do not
hesitate to call my office at the above listed address or number

-if I can provide any information to you about this very
unfortunate state of affairs.

Most sincerely,

Scott P. Bowers, H. D.

SPB/btb

Enclosure
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we are finding it diificult to keep our heads
bout such a flagrant misrepresentation of the truth,
and we look forward to your continuing stedy counel
in this matter. We appreciate a11 of the hlp that
you have been to us in the past, and we look forward
to your qaick respons ith this as tn bo h e night

proceed to sstablish what the truth is and to make
this gentleman resline the errors that he has made
so thst he sight be able to set the record straight.
Thanks again.

Sincerely,

Clinic Administrator
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' Medicare ,,.. , .. ,

W.. P.... .C. "a,0

.~~~~~~~~~~~~~~~~~~~~~~~~~~~~. .
.:

- . ~~~September 20. 1984

Dear I.' - ,* , ...

Dee Irysos, 1CFA Ck-Site Represe.ta'tive, contacted the Reginl.I Office
about your proposal for providing post-operative cataract (ervfces (routine
follow-up visits). The surgical fees for atar..at -urgerie. have
ttraditionally included components for follow-up services, managenst and/or
complications. The Regional Office avised that providing snum of tbs
fellow-up visits under arrangement with optometrists ho bill yu for these
services costinues to meet the traditional def inition of a global surgical
fee. You nay continue to bill these urgeries in the usual anner.

Medicare wuld rot be liable for clims from the optometrists. etc. Any
claims an identified Iould be denied as duplicate services. In order for
us to monitor potential duplicate poy.nets, please provide us a list of the
providers you contract for these services

Enjoyed -rkiog with you, advi.. if I can be of further .ssistance.,

Sincerely,

Virg ttle. Associate Manager
Medicare CLaims Division

c-a/MiCD

cc: Dee Bryson, RHIR

M EDI CAR E B U L LE
It ~~~~~~~~~N.C. 84-4

December, 1984,, .1

KICKBACKS, REBATES - It has come to our attention that some Durable Medical
tqurpment LDHi j Suppliers may be offering rebates, kickbacks, and/or other
inducements to respiratory therapists or other allied health personnel to
refer patients needing home oxygen, equipment and supplies. Instances of:
similar arrangements between optometrists and ophthalmologists have been
reported, wherein the optometrist refers the patient for a flat fee or the
opportunity to-provide post-operative follow-up care, which may result in .1
increased cost to the Medicare Program. Depending on the nature of the -,

dpff.r and the nature of the encouragement, these or similar arrangements
may be in violation of a criminal statute, Section 1877(b) of the Social
Security Act, that provides as follows: . ,
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2. 877 (b) (1) Whoever solicits receiver W~vzmloT*
(inc~di. - -cKaCK;_b~beor rebate) directly or

in arect y, overtly or covertly, in cash or in kind --

.:'-... (A) 'in return for referring an individual to a..
person for the furnishing, or arranging for
the furnishing, of any item or service for

*4- -.... which payment may be made in whole or in
part under this title, or

(B) in return for purchasing, leasing, or
ordering any goods, facility, service, or

b - ..- items for which payment may be made in
whole or in part.under this title.

*'vU shall be guilty of a feuony,,and upon conviction thereof
shall be fined not more than $25,000 or imprisoned for not
more than five"'years, or both.. - ..

-'MI hobv; n Eecration (njt;:.dia
ILL lcsacK ouce h~re clor Qndirecty vrl

or covertly,: in cash or in kind to any person to induce such .:
person - -

(A). to refer an individual to a person for the
furnishing, or arranging for the furnishing; ' /:
of any item or service for which payment may .
be made in whole or in part under this title, or

(B) to purchase, lease, order, or arrange for or .
recommend purchasing, leasing, or ordering,
any good, facility, service, or item of which
payment may be made in whole or in part under
this title,

'"~'slsall be. uilty of a' felony, and upon conviction thereof, I "tJlaflPS ined not more than 52S,000 or imprisoned for not
more thaw five years, or both. .

3(a) Paragraphs (1) and (2) shall not apply to -- .

(A) a discount or other reduction in price obtained by"'
* provider of services or other entity under this
title if the reduction in price is properly dis-
closed and appropriately reflected in the costs
claimed or charges made by the provider or entity

*a -^ ' under this title; and ..-. '.
an'(Bohsaboafd

3:B. any amount paid by an employee"(who has a bona fide
employment relationship with such employer) for
employment in the provision of covered items or
services.' e': '''' ' -* - . r' -.* '-r-! .r' -;. ,..

a.s ear - ' d ' ; ' trst or o he'.'.
4as i inne*- r1SOFArangs n t eri a r

'1 ~ ~ ~ ~ ~ ~ ~~~~~~~~~~- m t! ec!10e;ve
mscents from the rh.i~n' fn- the referral, or from the OHE supp ir or
ingjup e necessary equipment, instructing the patient in the use-of the

40 Rment, or performing monthly maintenance on .the equipments 'The statute,
owever,prsrbsnve az ---iti-h_ ,

- n ffer or receint pf such fee onnortet 4i * i
jyppAVAl'p tn inde a natlen't'refrral eeus, a provider who induces patient
c:rrais by offering tee-generanng opportunities is offering illegal
enuneration, even if the amount involved is no more than his or her usual

Such arrangements are considered a violation of the criminal statute.
,r4 will be investigated accordingly. -.-- ' -

pecific instances of this type of activity should be reported to our office.
r the regional office of the Office of Health Financing Integrity, Cffice
f the Inspector General (01G) of the Department of Health and Human Services
or investigation, ' The phone' number of the special agent in charge--of'
n.Vitigations in.the OG1s Atlanta Regional Office is (404) 242-S020. The %
jG also maintains a national toll-free hotline, (1-800-368-S779) that can be
sed to report program abuse. You may also contact our Program Integrity
nit at (919) 884-3S50,SO 51, or 339S. Requests for confidentiality will be
espected. '-!-'. *,.:......, _ _
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HYSICIAN SERVICES BY NON-PHYSICIANS: Hospital or office visits, physical
xams,. prescribing of medication, and assisting at surgery are considered-
thysician" services, and are not reimbursable by Medicare when rendered by
PA, FNP, non-physician surgical assistant, etc. (Certain CRNA services are

xempt. See Bulletin 83-4, 10/83.) -

nly those non-physician services "incident to` a physician's personal care
re eligible when-performed as an adjunct to that care. Clinical laboratory,
XGs, x-rays, injections, etc., are examples of eligible services performed4
v a physician s employee. Physician services are not covered unless
ersonally rendered by the doctor, and billing of non-covered services of
''a, FNP's, etc., as though they were rendered by the physician may consti-

- intentional misrepresentation of material facts, punishable under PL
72-03 (42 USC 1395) by a fine of not'more than $10,000 or not more than :
ne year in prison, or both, on each count. Each claim so submitted would

POST-OP REPORT F..M G , .M..

DOCTOR: __ PHONE

PATIENT S NAMe DATEOF BIRTH: SEX:

FOLLOW-UP REPORT ,

TimeSinceOperation: Week(s) Month(s) DATE, -___

Complant:p.no
RIOHTEYE)LEFTEYE(circle P fit 'I dc. -,

WA: without 201 FC HM LP NLP

VIA: With sphere cylinder axis t20J FO HM

-lop. - -mm. H9 . < 4 : .. i.. ;N : 7 -E * ;M I

... EXAMINATION OF TREATED EYE ONLY ...

*:CLARITY OF OPTICAL MEDIA:
;ier119.Slightly Hazy-Moderately Hazy. No Red Reflex

CORNEAL STATUS: Mod. It ANTERIOR CHAMBER DEPTH:

None Mild Severe

Sides... - -
Staining.. - -

ANTERIOR CHAMBER:

Flare.. - -
Cells . - - -
Comeat Precipitates.- - -

OL Precipitates.. _ _
CellslFlare Present
.Ater 6 Weeks .....

PUPIL STATUS

Displacement. -_.-

Disfigurement ......

IOL STATUS: -

Pigment Dusting...._ -
Decentered .........

POSTERIOR CAPSULE STATUS;

Capsular Haze With
Decreased VA .....

Nor -al Shailow .

Consultation with en

recommendations:

Disposition:

Return:

Signed Date

If any severe pain and/or rapid decrease In vision develops,
an Immediate consultation is In order.

88-297 0 - 89 - 7

I

Illy
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f0 sd'North Carolina Medical Society
222N. PESON STREET * P.O. BOX27187 * NALE A 27811

WILLARD CA'ALIER. W

October 19, 1984

Scott Bowers, M.D. -
Carolina Clinic, Inc.
Wilson. N.C. 27893

Dear Dr. Bowers:

Pursuant to your request I am enclosing a copy of the "1984 Ourrent
Opinions of the Judicial Council of the American Medical Association
regarding the fee-splitting issue. I was unable to locate an ANA
opinion on the Issue of patient abandonment.

I hope this information satisfies your request and if we can be
of any further assistance, please let us know.

Sincerely.

C. Willard Camalier, III
Executive Assistant
Health Planning

CWC/smk

Enclosure --

cc: -

.. {�-.

* 2

e ~ e~

-w
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(d) the quality of performance;
(e) the nature and length of the professional rqlationship withthe -

patient; and , !.'
(f) the experience, reputation and ability of the physician in per-

forming the kind of services involved. (11)

FEES: GROUP PRACTICE. The division of income among mem-
bers of a group, practicing jointly or in a partnership, may be -

determined by the members of the group and may be based on the .i ., '

value of the professional medical services performed by the

member and his otherservices and contributions to the group. (Il)

FEE SPLITTING. Payment by one physician to another solely for
the referral of a patient is fee splitting and is improper both for
the physician making the payment and the physician receiving
the payment. ,-,

A physician may not accept payment of any kind, in any form,
from any source, such as a pharmaceutical company or pharma-
cist, an optical company or the manufacturer of medical
appliances and devices, for prescribing or referring a patient to

said source for the purchase of drugs. glasses or appliances.
In each case, the payment violates the requirement to deal hon-

estly with patients and colleagues. The patient relies upon the

advice of the physician on matters of referral. All referrals and - {i 6.
prescriptions must be based on the skill and quality of the physi-
cian to whom the patient has been referred or the quality and
efficacy of the drug or product prescribed. 11).

~llll~ 1 IlIPflD n I AtOnATM2VA PACF:RAI~ q,u'e~ ~~~~~~~~~~~~~~~~~~~ :. - ';-.…- -. ^ ''

Clinics or laboratories that compensate physicians based solely
on the amount of work referred by the physician to the clinic or
laboratory are engaged in fee splitting which is unethical. (11)

6.05 FEE SPUrrING: DRUG PRESCRIPTION REBATES. A physician
may not accept any kind of payment or compensation from a drug
company for prescribing its products. The physician should keep
the following considerations in mind:
(1) A physician should only prescribe a drug based on his reason-

able expectations of the effectiveness of the drug for the par-
ticular patient.

(2) The quantity of the drug prescribed should be no greater than
that which is reasonably required for the patient's condi-
tion. (11)

24

---, : 6g
: -pi .: -:

.,,. : .

- - . ... i: A.

� At any ' --

6.02

6.03
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PREAMBLE -

The Code of Ethics of the American Academy of Ophthalmology applies by its terms solely to
the Academy and to its Fellows and Members in their capacities as Fellows and Members of the
Academy, and not In any other capacities, and Is enforceable solely by the Academy. The
Academy does not suggest or imply that any other medical society, organization, or association
Should adopt, Implement, or enforce codes or standards of ethics which are the same as or
similar in any respect to the Academy's Code of Ethics.

A. PRINCIPLES OF ETHICS

The Principles of Ethics form the DIIst part of this Code of
Ethics. They are anspirational and lnspirational model
standards of exemplary professional conduct for all
Fellows or Members of the Academy In any class of
membership. They serve as goals for which Academy
Fellows and Members should ,constantly Wrive. The :
Principles of Ethics are not enforceable.

1. Ethics In Ophthalmology. Ethics are moral values. An Issue of ethics In

-- ophthalmology Is resolved by the determination that the best Interest of

the patient Is served.

2, Providing Ophthalmological Services. Ophthalmological services must be

-provided with compassion, respect for human dignity, honesty and integrity;

3. Competence of the Ophthalmologist. An ophthalmologist must maintain

competence by continued study. That competence must be supplemented

with the talents of other professionals and with consultation when

Indicated.

4. Communication with the Patient. Open co.mmunication with the patient Is

essential. Patient confidences must be safeguarded within the constraints

of the law.

3. Fees for Ophthalmological Selvlces. Fees for ophthalmological services

must not exploit patients or others who pay for the services.

6. -Identification of the Deficient Ophthalmologist. Thos ophthalmologists

who are deficient In character, or who engage In fraud or deception, should.

be Identified to appropriate authorities.
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7. EthIcal Rules. It is the duty of an ophthalmologist to place the patient's
welfare and rights above all other considerations. To thWs end one must
subscribe to ethical rules which are for the benefit of the patient.

IL RULES OF ETHICS

The Rules of Ethii fsorm the sncond pert of this Code of4 Ethics. They are mandatory and directive specificstandards of minimaLly-ceyable professsonal conduct forall Fellows or Members of the Academy In any class of
membership. The Rules of Ethics are enforceable for all
Academy Fellows and Members.

Competence. An ophthalmologist Is a physician who I educated Vnd
trained to provide medical and surgical care of the eyes and related
structures. An ophthalmologist should perform only-those procedures i
which the ophthalmologist Is competent by virtue of pecific training or-
experience or Is assisted by one who Is. An ophthalmologist must not
misrepresent credentials, training, experience, ability or results.

2. Iformed Consent. The performance of medical or surgical procedures
shall be preceded by appropriate Informed consent.

3. Clinkal Experimenut and investigative Pricedures. Use of clinical
experiments or Investigative procedures shall be approved by adequate
review mechanisms. Clinical experiments and investigative procedures are
those conducted to develop adequate Information on which to base
prognostic or therapeutic decisions or to determine etiology or
pathogenisis, In circumstances in which Insufficient information exist,
Appropriate Informed consent for these procedures must recognize their
special nature and ramifications.

S. Other Opinions. Additional opinion(s) shall be obtained If requested by the
patient. Consultation(s) shall be obtained if required by the condition.

S. The ImpaIred Ophthalmologis. A physically, mentally or emotionally.
Impaired ophthalmologist should withdraw from those aspects of practIle
affected by the Impairment. If the ophthalmologist does not withdraw, It Is
the duty of other ophthalmologists who know of the Impairment to take
action to assure withdrawal of the Impaired ophthalmologist.

P -P vative Amssnent. Surgery shall be recommended only after a
Careful consideration of the patients physical, socil, emotional and
occupational needs. The preoperative work-up must document the4 Indications for surgery. Performance of wC'nessary surgery Is an
extremely serious ethical violation.

7. Delegatin of Service Delegation is the use of auxiliary health care
personnel to provide eye care services for which the ophthalmologist Is
responsible. An ophthalmologist must not delegate to an auxiliary those
aspects of eye care within the unique competence of the ophthalmologist ,
(which do not Include thos permitted by law to be performed tyi
auxiliaries). When other aspects of eye care for which the ophthalmologist
is responsible are delegated to an auxiliary, the auxillary must be qualified
and adequately supervised. An ophthalmologist may make different
arrangements for the delegation of eye care in special circumstances, such
as emergencies, Uf the patient's welfare and rights are placed above all
other considerations.
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a. Postoperative Care. The providing of postoperative eye care until the

patient has recovered Is integral to patient management. The operating

ophthalmologist should provide those aspects of postoperative eye care

within the unique competence of the ophthalmologist (which do not include

those permitted by law to be performed by auxiliaries). Otherwiser the

operating ophthalmologist must make arrangements before surgery for

referral of the patient to another ophthalmologist, with the patient's

approval and that of the other ophthalmologist. The operating

ophthalmologist may make different arrangements for the provision of

.those aspects of postoperative eye care within the unique competence of

the ophthalmologist In special circumstances, such as emergencies or when

no ophthalmologist is available, If the patient's welfare and rights are

placed above all other considerations. Fees should.reflet postoper tive

eye care arrangements with advance disclosure to the patient.

9. Medical and Surgpcal Procedures. An ophthalmologist must not

misrepresent the service that is performed or the charges made for that

service.

10. Procedures and Materials. Ophthalmologists should order only those

laboratory procedures, optical devices or pharmacological agents that are

In the best interest of the patient. Ordering unnecessary procedures or i

materials for pecuniary gain Is unethicaL

11. Commerical Relationships. An ophthalmologist's clinical judgment and

practice must not be affected by economic interest In, commitment to, or

benefit from professionally-related commercial enterprises.

12. Communications to Colleagues. Communications to colleagues on rese

Including clinical Investigation must be accurate and truthfuL Appropr

disclosure of commercial Interest is required.

13. Communications to the Public. Communications to the publid must be

accurate. They must not convey false, untrue, deceptive, or misleading

information through statements, testimonials, photographs, graphics or

other means. They must not omit material information without which the

communications would be deceptive. Communications must not appeal to

an individual's anxiety in an excessive or unfair way; and they must not

create unjustified expectations of results. U communications refer to

benefits or other attributes of ophthalmic procedures that involve

significant risks, realistic assessments of their safety and efficacy must

also be included, as well as the availabllity of alternatives and, wbere

necessary to avoid deception, descriptions and/or assessments of the

benefits or other attributes of those alternatives. Communications must

not misrepresent an ophthalmologist's credentials, training, experience or

ability, and mu.st not contain material claims of superiority that cannot be

substantiated. U a communication results from payment by an

ophthalmologist, this must be disclosed unless the nature, format or

medium makes it apparent.
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C. ADMiDISTRAT1VE PROCEDURES

The Administrative Procedures, form the third part of thisCode of Ethic They provide for the structure andoperation of the Ethics Committee; and they detailprocedures followed bi the Committee and by the Board ofDirectors of the Academy In handling Inquiries orchallenges raised under the Rules of Ethics. Alophthalmologists who are Fellows or Members of the -Academy in any class of membership are required tocomply with these Administrative Procedures; failure tocooperate with the Ethics Committee or the Board ofDirectors in a proceeding on a challenge may be consideredby the Committee and by the Board of Directors according -to the same procedures and' with the sane sanctions asfalure to observe the Rules of Ethics.

Ethics Committee

a. 'The Committee. The Board of Directors appoints at least five, but
not more than nine, ophthalmologists who are Voting Fellows or
Members of the Academy to serve three-year, staggered terms as
members of the Ethics Committee.- The Board of Directors makes
Its appointments to the Committee from among respected
ophthalmologists who will, to the extent practicable, assure that the
Committee's composition is balanced as to relative age and
experience and as to the emphasis of the appointees upon practice,
education, research or other endeavors within ophthalmology'
Members of the Ethics Committee may serve no more than two
three-year terms. However, a member appointed as Chairman or
Vice Chairman of the Committee may serve no more than three,
three-year terms. Members may resign from the Committee at any
time. Membership on the Ethics Committee may be terminated by
the Board of Directors at any time and for any reason. Vacancies on
the Committee are filled by the Board of Directors. Committee
members are reimbursed for expenses. The Ethics Committee is
responsible for (i) developing and Implementing an educational
program regarding the Code of Ethics among ophthalmologists and
ophthalmologists-in-training who are Fellows or Members of the
Academy, (II) Investigating each inquiry regarding ethics and
recommending whether the Board of Directors should issue an
advisory opinion interpreting the Rules of Ethics In this Code, (110
Investigating each challenge regarding ethics and recommending
4hether the Board of Directors should make a determination that a
Fellow or Member of the Academy has failed to observe the Rules of
Ethics In this Code, and recommending an appropriate sanction, and
(iv) assessing the rinciples of Ethics, Rules of Ethics nd
Administrative Procedures in this Code periodically an4d
recommending any amendments to the Board of Directors. -

The Chairman of the Committee. Upon nomination by the
President-Elect of the Academy, the Board of Directors appoint
one member of the Ethics Committee as the Committee's Chalr
to serve, at the will of the Board of Directors, as the principal
administrative officer responsible for management of the
promulgation, interpretation and enforcement of thls Code of
Ethics. The Board of Directors appoints as the Chairman a
distinguished ophthalmologist who possesses recognized Integrity and
broad experience. The Chairman of the Committee is responsible
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dire"tl anid exclusively to the Board of Directors; the Chairman Is

reimbursed for expenses and, upon the approval of the Boad o
Directors, may be paid for services; and the Chairman Is provided, /
upon the approval of the Board of Directors, with staff, legal

counsel and other resources necessary to fulfill the responsibilities
* of administering this Code.. The Chairman presides at,? axd

participates in, all meetings and hearings of the Ethics Committee,
except at any hearing at~which the Committee considers the possible
failure of a Fellow or.Member of the Academy to observe the Rules

of -Ethics In thIs Code. The Chairman Is responsible for ensuring

* that these AdministratIve Procedures are followed. The Chairman
maintains liaison with entities, both public and private, which r

Interested or involved in medical ethics, particularly as 'they relate"

to ophthalmology.

C. The Vice Osairroas of the C~omnsmttee. Upon nominatlon by the

President-Elect of the Academy, the Board of Directors appoints

one member of the Committee as the Committee's Vice Chairman to

serve, at the will of the Board of Directors, In the place of the
Phairman when the Chairman Is unable to .1serve.

d. Meetings of the Committee. Meetings of the Ethics Committee are

called upon at least seven days' written notice to Committee
members, which notice includes acp of the agendafoth
meeting. A quorum consists of a majority of all of the appointed

Committee members. Voting Is by majority of those present at
meeting (or by a majority of those submitting votes In a mallvote)V.

Mail voting without a meeting is permitted where all Committ

members submit mall votes or abstentions. Voting by proxy Is not
* permitted. A member of the Committee must decline to participate,

In the consideration of, or the decision In, any matter before the 7

* Committee in which the member has a personal interest.

C. kidemnlfication and Inouawie. All Ethics Committee members,
staff, and other individuals engaged in Investigations at the written

request of the Chairman, are Indemnified and defended by the
Academy against liability arising from Comnmittee-related activities

to the extent provided by the Bylaws of the Academy for Directors,
Officers, employees and agents. The Academy maintains
indemnification Insurance against such liability.

. buiquiries and Challenges

a. Preliminary Review. The Chairman preliminarily reviews each

submission Involving this Code of Ethics to consider whether it may
he an inquiry (I1.e. a request for Issuance by the Board of Dlirectors

of an advisory opinion interpreting the Rules of Ethics In this Code)~'

or achallenge (iLe. a request for afinding byhBqard of DIrect,~rj

that a Fellow or Member of the Academy has failed to observeth
Rules of Ethics In this Code). A submission involving 'this Code Of

Ethics, whether or not it Is designated or phrased as an inquiry or

challenge, may be construed by the Chairmsan or the Committee as

either an Inquiry or a challenge In the light of Information In the
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submission. inquiries may be considered without regard to their
means or form of submission. Challenges are not considered unless
they are submitted in writing and signed by their submitters.
inquiries or challenges may be submitted by ophthalmologists
(whether or not they are Fellows or Members of the Academy), other
physicians, health car& institutions, health care reimbursers, allied
health professionals, patients or organizations representing any of::
these.

b. Pteliminary Disposition. Upon preliminary review of a submission
involving this Code of Ethics, the Chairman may conclude, in th
Chairman's sole discretion, that the submission (D) contains k.
insufficient Information on which to base an investigation or (ii) is
patently frivolous or inconsequential, ie, it does not present an
issue of interpretation of the Rules of Ethics In this CodJ adequate
to constitute a valid and actionable Inquiry and to justify bringing
the submission before the Committee for investigation and
recommendation to the Board of Directors on issuance of an
advisory opinion or it does not present an issue of the failure of a.
Fellow or Member of the Academy to observe the Rules of Ethics in
this Code adequate to constitute a valid and actionable challenge
and to justify bringing the submission before the Committee for
investigation and recommendation to the Board of Directors on a
determination of failure to observe the Rules of Ethics. If so, the
submission is disposed of by notice from the Chairman to Its
submitter, if the submitter is identified. Each such preliminary
disposition by the Chairman of a submission involving this Code of
Ethics Is reported to the Ethics Committee.

C. investigation. For each submission involving this Code of Ethi;s -

that the Chairman concludes is a valid and actionable Inquiry or.
challenge, the Committee conducts an investigation Into Its specific
facts or circumstances to whatever extent is necessary in order to
clarify, expand or corroborate the information provided by the
submitter or in order to determine, with respect to a challenge,
whether it is most appropriately raised under the Rules of Ethics In
this Code and considered further by the Ethics Committee and Board
af' Directors rather than by some other entity engaged in the
administration of law or the regulation of the conduct of physicians,'
such as a law enforcement agency, physician licensing authority,
medical quality review board or professional peer review
committee. The Chairman supervises each investigation and may
conduct an Investigation personally. The Chairman may be assisted
in the conducting of an Investigation by other Ethics Committee
members or by Committee staff. The Chairman may aiso be
assisted by any other individual, such as a member of the Board ma.
Counclilors of the Academy ii) whose location, professional positlon 5'
or expertise might facilitate the investigation, (ii) whose assistance
is requested in writing by the Committee Chairman, and (iii) who
agrees in writing to follow the Administrative Procedures of this
Code; but only when all three of those conditions are fulfilled. A
Fellow or Member of the Academy who Is the subject of a valid and
actionable challenge is Informed in writing at the beginning of the
Committee's investigation as to (i) the nature of the challenge, (ii)
the obligation to cooperate fully in the Committee's Investigation of
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the challenge, and (iii) the opportunity to request a hearing on the
challenge before the Ethics Committee. Investigations involving

challenges are conducted in confidence, with all written

communications sealed and marked "Personal and Confidential",and '

they are conducted objectively, without any Indication of pre-
judgment. An investigation may be directed toward any aspect of an

Inquiry or challenge which Is relevant or potentially relevant.

3. foceeding on Inquiries

a. Hearing on an, Inquiry. In the course of an investigation involving an

Inquiry, the Committee may conduct a public administrative hearing

to receive the views of those who are interested In, or may be
affected by, issuance by the Board of Directors of an advisory

opinion interpreting the Rules of Ethics in this Code. Thirty days

written notice of the hearing is given to the Fellows and Members of

the Academy and io others who, in the opinion of the Committee,
may be Interested in, or affected by. Issuance of an advisory
o"nlon. The notice may Include a tentative proposed advisory

opinion. The hearing is conducted by the Committee with any three
or more Committee members participating. The Chairman of the

Committee serves as the HearIng Officer to preside at the hearing
and assure that these Administrative Procedures are followed. The

Hearing Officer may issue any appropriate procedural or evidentlary

ruling in the course of the hearing and may be assIted by legal

counsel. The Hearing Officer presents at the hearing the Issues

raised by the inquiry, the results of the investigation up to the time

of the bearing, and any tentative proposed ;Comr it

recommendation to the Board of Directors for an advisory opinion.

Information Is offered through witnesses, who may be assisted by

legal counsel and are subject to questioning by the Committee. Any"

information may be considered which Is relevant or potentially

relevant. A transcript or recording of the hearing is made. The

official record of the hearing becomes part of the Investigation of

the inquiry.

.b. Recommendation on an Inquiry. Upon completion of an investigation

Involving an Inquiry, the Ethics Committee recommends whether the
Board of Directors should Issue an advisory opinion Interpreting the

Rules of Ethics In this Code. U the Committee so recommends, aj

proposed advisory opinion Is prepared under the supervision of the
Chairman and is submitted to the Board of Directors along with a

sumrmary of the record of the Committee's investigation. The Board

of Directors has access to the entire record of the investigation. If

the Comrnmittee recommends against Issuance of an advisory opinion,

the Inquiry Is dismissed with notice to Its submitter, If the submitter

is identified,: and a summary report is made to the Board of

Directors. ' _

c. Advisry Opinon The Board of Directors issues an advisory opinion
-- Interpreting the Rules of Ethics In this Code (W upon the

recommendation of the Ethics Committee arising from an Inquiry

and following an investigation or (ii) upon the recommendation of
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the Committee arising from Its own WitIative. A representative of
the Committee presents to the Board of Directors, for its review,
the recommendations of the Committee and Its record of the
Investigation. Once Issued by the Board of Directors, the advisory
opinion Is promulgated by publication to the Fellows and Members of
the Academy. Advisory opinions, are compiled by the Ethics.
Committee; and the compilatiorl Is periodically made available to
the Fellows and Members of the-Academy.

*. Proceedings on Challenges

a. Hearing on a Challnge. In the course of an investigation involving a
challenge, the Committee conducts a private adjudicative.hearing 11
one is requested by the Fellow or Member of the Academy who is
the subject of the challenge or at the Committee's own initiative.
Thirty days' written notice of the hearing is given to the Fellow or
Member. The hearing is conducted by the Committee with any three
or more Committee members participating, other than (1) the
Chairman, (ii) any Committee member who assisted substantially In
the investigation of the challenge, and (iii) any Committee member
whose professional activities are conducted at a location in the
approximate area of that of the Fellow or Member of the Academy
who is the subject of the challenge. Those Committee mermbers.
participating in the hearing elect from their number a Hearing
Officer to preside at the hering and assure that these
Administrative Procedures are followed. The Hearing Officer may
issue any appropriate procedural or evidentiary ruling In the course
of the hearing and may be assisted by legal counsel. The Chairman
of the Committee presents to the Committee at the hearing thesI
results of the investigation up to the time of the hearing. The
Fellow or Member of the Academy who is the subject of the
challenge, who may be assisted by legal counsel, may refute the
results of the investigation and may offer any exculpatory
information. The Chairman and the Fellow or Member may offer
information through witnesses, who are subject to cross-examination
and questioning by the Committee. Any information may be
considered which Is relevant or potentially relevant. A transcript or

.'record of the hearing is made. The hearing is closed to all except
the Committee, the Chairman, the Fellow or Member of the
Academy who is the subject of the challenge, their witnesses and
counsel, staff and official reporter. The official record of the
hearing becomes a part of the record of the investigation of the
challenge.

b. Recommendation an a ChUaengs. Upon completion of an
investigation Involving a challenge, the Ethics Con
recommends whether the Board of Directors should make A't
determination that the Fellow or Member of the Academy who is the
subject of the challenge has failed to observe the Rules of Ethics Jn
this Code. When the Committee recommends a detertnlnatlon by
the Board of Directors of non-observance, the Committee also
recommends Imposition by the Board of Directors of an appropriate
sanction. If the Committee so recommends, a proposed'
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determination with a proposed unction Is prepared under the
supervision of the Chairman and is presented by a representative of
the Committee to the Board of Directors along with the record of

the Committee's Investigation. If the Committee recommends
against a determination of non-observance, the challenge is
dismissed, with notice to the Fellow or Member of the Academy who
Is the subject of the challenge and to the submitter of the challenge,

and a summary report is made to the Board of Directors.

*c. Determination of Non-obsevance. The Board of Directors makes
the determination whether a Fellow or Member of the Academy has
failed to observe the Rules of Ethics In this Code and Imposes an
appropriate sanction upon the recommendation of the Ethics

Committee arising from a challenge and foilowing an Investigation.
The Board of Directors reviews the recommendation of the

Committee based upon the record of the Investigation. The Board of

Directors may accept, reject or modify the Committee's

recommendation, either with respect to the determination of non-
observance or with respect to the unction. I the Board of

Directors makes a determination of non-observance, this
determination and the imposition of a sanction are promulgated by.
written notice to the affected Fellow or Member of she Academy
and to the submitter of the challenge, if the submitter agrees In

advance and in writing to maintain in confidence whatever portion
of the information Is not made public by the Board. Additional
publication occurs only to the extent provided in the sanctions
themselves. U the Board of Directors does not make a
determination of non-observance, the challenge is dismissed, with
notice to the affected Fellow or Member and to the submitter of the
challenge.

d. Alternative Disposition. Before the Committee roakes any
recommendation to the Board of Directors as to a determination
that a Fellow or Member of the Academy has failed to observe the
Rules of Ethics in this Code, the Committee may request that the
Board of Directors offer the Fellow or Member an opportunity to
submit a written assurance that the possible non-observance has
been terminated and will not recur. The decision of the Ethics
Committee on whether to request that the Board of Directors
extend such an offer is entirely within the Committee's own
discretion, based upon its Investigation of the challenge and upon its
assessment of the nature and severity of the possible non-observance
when viewed from the point of view of what is In-the best Interests
of patients of the Fellow or Member of the Academy who is the

subject of the challenge. The decision of the Board of Directors

whethii to subsequently extend such an offer is likewise entirely

within the Board's own discretion. U an offer is extended, the
Fellow or Member of the Academy must submit the required written

assurance within thirty days of receipt of, the .ffer; and the-
assurance must be submitted in terms that are acceptable to the

Board of Directors. U the Board of Directors accepts the assurance

notice is given to the submitter of the. challenge, it the submitter
agrees in advance and in writing to maintain the information In

confidence.
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e. Kanceirk7. Any of the following sanctions may be Imposed by the
Board of Directors upon a Fellow or Member of the Academy who,
the Board has determined, has failed to observe the Rules of Ethics
In this Code, although the sanction applied must reasonably relate to
the nature and severity of the non-observance, focusing upon.,
reformation of the conduct of the fellow or Member and deterrence
of similar conduct by others:

L Reprimand to the Fellow or Member of the Academy, with
publication of the determination but not the Fello
Member's name;

Hi. Suspension of the Fellow or Member from the Academy for a
designated period, with publication of the determination and
with or without publication (at the discretion of the Board of
Directors) of the Fellow's or Member's name; or

IIL Termination of the Fellow or Member from the Academy,
with publication of the determination and of the Fellow's or
Member's name.

Fellows or Members of the Academy who are suspended are deprived
of all benefits and Incidents of membership during the period of
suspension, except continued participation in Academy Insurance
programs, In addition: If the Fellow or Member Is suspended with
publication of the name or terminated, and, If an appeal, Is
submitted and- It ultimately sustains the determination on which the
sanction Is based, the Board of Directors may authorize the Ethics
Committee :to communicate the determination and transfer a.
summary or the entire record of the proceeding on t challenje to.i,
and at the request of, an entity engaged in the administratlon of law
or the regulation of the conduct of physicians, In a proceeding that
relates to the subject matter of the challenge, provided, however,
that that entity is a law enforcement agency, physician licensing
authority, medical quality review board, professional peer review
committee, or similar entity; and the Chairman of the Ets
Committee may appear If requested as a wIners to -hat,
determination and record. Except In the Instance of communication
of the determination and transferral of the record, or In the Instance -
of request of the record by the Fellow or Member of the Academy 4
who was the subject of the challenge, the entire record, including
the record of any appeal, is sealed by the Ethics Committee and the
Board of Directors and no part of It is communicated by the.a
members of the Board of Directors, the members of any appel a;qf
body, the members of the Ethics Committee, the staftf-r m nol
who assisted In the proceeding on the challenge, to any third parleUs-
Fellows or Members of the Academy who are terminated may ot k
reapply for membership in any class.

L Appeal. Within thirty days of receipt of notice of a determination
by the Board of Directors that a Fellow or Member of the Academy
has failed to observe the Rules of Ethics in this Code and of
imposition of a sanction, the affected Fellow or Member may submit
to the Board in writing a request for an appeal. The Board o-f
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Directors establishes an appellate body consisting of at least three,

but not more than live, ophthalmologists who are Voting Fellows or

Members of the Academy and who did not participate In the Ethics

Committee's Investigation or In the Board of Director's

determination. The appellate body conducts and completes the

appeal within ninety days after receipt of the request for an

appeal. The purpose of the appeal is to provide an objective review

of the original challenge, the investigation and recommendation of

the Ethics Committee, and the determination of the Board of

Directors, but not, however, the sanction Imposed. The appeil]ls-

limited to a review of the Ethics Comrnittets and Board e,

Directors' application of the Rules of Ethics In this Code to the

facts established in the investigation of the challenge and to a

review of the procedures followed to ascertain whether they were

consistent with those detailed in these Administrative Procedures.

An appeal may not take into consideration any matters not included

as part of the record of the Ethics Committee's investigation and

the Board of Directors' determination. The appeal consists of a

review by the appellate body of the entire record of the proceeding

on the challenge and written appellate submissions of the Fellow or

Member of the Academy who was the subject of the challenge and of

the Board of Directors. Written appellate submissions and any reply

submissions may be made by authorized representatives of the.

Fellow or Member and of the Board of Directors. Submissions are

made according to whatever schedule is established by the appellate

body. The decision of the appellate body either affirms or overrules

the determination of the Board of Directors on non-observance of

the Rules of Ethics In this Code by a Fellow or Member of the

Academy. The decision does not address the sanction imposed by

the Board of Directors. The decision of the appellate body,

Including a statement of the reasons for the decision, is reported to

the Board of Directors. The decision is binding upon the Board of
Directors, the Fellow or Member who Is the subject of the challenge,

the Ethics Committee and all other persons.

g. Resignation. If a Fellow or Member of the Academy who is the

subject of a challenge resigns from the Academy at any time during

the pendency of the proceeding on the challenge, the challenge is

dismissed without any further action by the Ethics Committee,, the

Board of Directors or an appellate body established after an appeal;

the entire record Is sealed; and the Fellow or Member may not

reapply for membership in any class. However, the Board of

Directors may authorize the Ethics Committee to communicate the

fact and date of resignation, and the fact and general nature of the

challenge on which a proceeding was pending at the time of the

resignation, to, and at the request of, an entity engaged In the

administration of law or the regulation of the conduct of physicians,

in a proceeding that relates to the subject matter of the challenge,

provided, however, that that entity is a law enforcement agency,

physician licensing authority, medical quality review board,

professional peer review committee, or similar entity. I
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.A Symposium -

JEROME W. BETTMAN, SR., MD, MALCOLM A. McCANNEL, MD,._ HOMER E. SMITH, MD, FACS, ROBERT E. CHRiSENSEN, MD, .- *-t ;
GEORGE R. BEAUCHAMP, MD, JERALD A. JACOBS, JD, RALPH E. KIRSCH, MD

INTRODUCTION

The Code of Ethics of the American Academy of Oph-
thalmology was developed in response to numerous re-
quests from our members. In May 1979. the American
Academy of Ophthalmology sent a questionnaire to itsmembers to ascertain what was wanted. A number ofrespondents (more than 100) thought that the Academy
must develop ethical standards, The goals and priorities
committee placed it high in the ratings of needd Academy
programsL

In response to these requests, an Ethics Committee was
appointed to develop an appropriate code. A national
committee was created with the thought that it should
represent different types of ophthalmic practice, as well
as different geographic areas, but should be small. A local
committee was created because it could meet with little
expense to the Academy, and could organize ideas for
the national committee to consider, thus reducing the
need and expense of many national-meetingsL

The members oFthe committees are in this symposium,
with the exceptions of Drn. Byron Demorest, Morton
Goldberg. and Theodore Steinberg. who were not able
to participate.

It was evident that standards of ethical conduct varied
with the individual. A consensus which represented the
standards of ethics of the membership of the American
Academy of Ophthalmology had to be developed. The
proposed code was discussed at numerous meetings, in-
cluding a symposium at the 1981 American Academy of

Ophthalmology meeting. Comments and opinions from;-,
the membership were sought and obtained. Many others
were mailed to us. Each comment was carefullyconsidered
and the code was modified to respond to those ideas that
the committee judged to be desirable. Thus, we developed
a Code of Ethics that was the Academy's Code of Ethics
and reflected the opinions of a consensus of the mem-
bership.

A study of history has made it obvious that a code of
ethics must contain sanctions for violators if it is to be
effective. Tbere never was, and never wil be, a desire to
be punitive, but neither do we wish that the Academy
should be impotent in regard to ethical standards. To
protect every member against any possible injustice, the
administrative procedures are designed to include many
more safeguards ofthe riglst of due processthan is required
or generally contained in comparable codes,

It is essential that our actions not be interpreted as
being in restraint of trade. Therefore, we have worked
with the Federal Trade Commission for more than two
year to obtain an "advisory opinion". Such an advisory.
opinion implies an acceptance of our code by the com-
mission, and should shield our Academy from action by
that body, and effectiveiy Shield it from most legal actions&
This advisory opinion was obtained on June 17, 1983.

It was essential that a majority of the Academy's maen.
bership approve of this developing code. A copy wasit
to every member in 1982. A ballot was also sent to the
memberssip to determine if they approved of the code.
Of the entire membership, 3906 (32%) responded. and
Of this number 94% approved. Only 6% dissented! Some
of those who did not approve sated their reasons. The.
code was modified to respond to those suggestiona that
seemed acceptable. These included restraints on the power.
of the chairman to dismiss a challenge that was thought
to be frivolous, an appeals committee appointed in ad-
vance with tenure. so that it could not be under the control
of the Board of Directors, as well as rules concerning.
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postoperative cue, and the delegation of ophthalmological I knew of touching my sac
evices. *. - . to get somebody who treat

. lnthiswy.awbevereatedaCodeofEthicsinresponse not as a quarter-sized sptc
to the wishes of the mestlbership of the Academy. It reflects
the standards of ethics of the membership. It aims to be HI T O
inspirational not punitive. However, it contains sanctions GH T.HNOLOGY
which can be invoked whet necessary, but only after In the last few years. hi
extnsordinary right of due process. overwhelmingly in ophtlu
- There are some who think that we should not have a new techniques, diagnostic

'Code of Ethics, that nothing should be done to address surgical modes, approachii
the numerous significant problems that confront us These tainly improve the quality
are in the small minority. There are others that believe glamour and appeal, provi
our efforts will be ineffectual. We have no illusions, there ophthalmic surgeon. The
will always be some transgressors who will not be restricted commands. is also very ml
by the code, but without this code our Academy would patterns of practice, .
be impotent : -. Thus, technological cha

The code has been developed in aecordance with the mensions of the age old p
desire of the membership but within the constraints of gions. To understand pre
the law and the Federal Trade Commission. It was created lawyers. philosophers. ans
in accordance with the highest democratic principles the ideas regarding identificati
rule of the majority, but with due regard for the wishes and ethical questions crest
Qd needs of the minority.. nological advances.
* ' The members of the committee will present the several
aspects of th code that evolved after four and one-half SPECIALIZATION
Yensn of worlk. O

red eyeball, but I also wanted -
ed me as whole cscass and
Se with a cstara in it

igh technology has developed
Imic practice. We now have
procedures, and sophisticated

Irg our command which cer-..
of care, with a concomitLnt

ding plenty of ego food for the
fee, which this high expertise
uch a part of our professional

n ave introduced eewsd
roblems of the healing profes-
blekms of ethics, theologi --
I ethicists all contribute their
on and solutions to the moral
ed by these scientificand tech-

JEROME W. BETTMAN, SR, MD There are many more ophthalmologists being trained
today. In addition, many more subspecialists in oph- -;.'
thalmology are being turned out following a specialized u4

FACT'ORS THAT PRODUCE OR fellowship. Most of us, I think, when we finished our ...
FAFLUENCE ETHICAL PROBLEMS medical training and took the Hippocratic oath, had

enough ideals and ethics to last us for a lifetime, or so
we thought This blithe unconcern may well have been

There was a time when a fledgling graduate ophthal- too pat. Now there is a growing concern that teaching -4 t"
mologist needed only a small black bag with a good trial and training programs especially should reemphasize in

lens set, trial frame. foreign body spud, a bottle of cy- some way the precepts of ethical and moral behavior
doplegic and anesthesia drops, and a well sharpened patterns and inculcate responsible, caring, supportive be- fI
von Graefe knife. His chief preoccupation was to be sure havior patterns to our young trainees in ophthalmology,.
that when he did his first cataract corneal section to re In the multispecialty clinics and in the group practices
memnber not to put the von Gracie knife in upside down, which have developed, we have an intricate interassocia-
Now all that seems to be changed Ethical problems, which tion with colleagues who share other specialty interests,
we hoped would be solved by the Hippocratic oath we and we ask them for consultation and guidance. Medical
took as we graduated and in the old truths which were etiquette overtly enters into this sort of an arrangement
interpreted by Maimonides' code, are inadequate in to- Most ophthalmologists feel that they cannot be competent
day's society where there are many complicating factors in all aspects of ophthalmology. This being undoubtedly
which do not easily lend themselves to a simplistic view true, how can we teach our younger practitioners not to
of the ethical problems confronting all of us. Health feel threatened or inadequate when they should utilize a
professions have faced ethical dilemmas for centuries more informed and experienced consultant in an area of-
With the quickening pace of technological developments, ophthalmology with which they lack familiarity?
new dimensions of ethics arise. The old dichotomies of town and Down. and the re-

The chief of a renowned ophthalmology department sponsibiities ofbusy private practitioners some ofwhom
recently reported to me, after some rather intricate surgery have clinical teaching appointments, may make the con-
was done on him, that he had four consultant doctor genial practice of ophthalmology difficult to achieve.
technicians on his case and one honest-to-goodness phy- Those who overemphasize their surgical dexterity and
sician. That should tell us something about the corn- their technical competence sometimes lose sight of the
plexities of the highly developed mechanical aids now fact that the average patient needs or appreciates a great

used by almost all specialists. However, we must guard deal of tender loving care, reassurance, compassion, and
against being such superb facile technicians with our understanding in addition to iqserting an intraocular lens-

'dges that we lose sight of the art of medicine. in perfect position or cutting away a third of a hazy vit-
When I had my own introcular lens done three years reous to allow a better view for laser therapy. There was

ago, you can bet that I wanted the best pair of hands that a time when there were no itinerant, qualified ophthal-
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mologit practicing ophthalmology outside the major to his home town nursing facility and faces another col-rnedical centers and large aities Now we find very well league, ophthalmologist or otherwise, who is unaware oftrained. competent ophthalmologists doing very rst class what the first doctor felt was properand correct treatment,work throughout the countrysid the patient's confidence in the surgeon can be eroded bya maladroit follow-up physician. Hopefully, serious prob.ADVE1rTISING - lems are becoming more rare, but when they do occur.
the ethics and expertise of an experienced decision-makeeAdvetisng s no a ay f lie i may pats f te is needed, not an overzealous, garrulous colleague who.country and has legal support. Advertising is no longer can start fires but is ill equipped to put them out. Properajustified cause for dismissal from a hospital staff, medical ethics and professional courtesy demand that postoper.society or licensing.'Some older doctors, who have been ative arrangements should be made prior to the sury

Prncicinforyaflxdconidcrheovesa's ng'g The cousulting surgeon should give explanations aboutto the "old school", find it very difficult to utilize coin. the routine care which the follow-up doctor will use, and- fortably media hype and other communication exposures should be sure that the patient understands and atas a means of getting their message out to potential pa- to the plan of treatment,tients.The complimentary phrase -he is adoctors doctor" to the p;a ofr treatmfiikf4does'hot seem to be heard as much anymore AU of us DRUGS ,use word-of-mouth loyal patients to enhance recruitment GS
of patients, but many find it repugnant and distasteful Medicines which comprised a rather simple pharma-to gain notoriety by such obvioui means as the news copoCia, thirty years ago, have been modified or eplacedmedia, TV. and radio. True, it may be legal according by new drugs and new therapy patterns for combatting -to law, but we do not have to like it. disease. Nowadays, many non-oPhthalmologists are per-.-

mitted in some states to use ophthalmicdrugs fordiagnosisTHLFEDERAL TRADE COMMISSION and treatment With so many medicines being used, re-actions, allergies, and hypersensitvities can compromiseWe now find that it is not an easy matter to deal with the desired therapeutic result.the fellow practitioner who does things which do not fit Ethical practice of medicine today is not a black-and-in with what has been considered conventional, ethical, white situation, but is perceived to be many shades ofproper practice behavior. The Federal Trade Commission gray. An ancient philosopher once said that the importanthas made it very dear that we cannot employ restraint thing in life is not to find the person who knows theof tade; yet we cannot stand silently by while others use answers to the problem, but to find someone who reallymisleading advertising, employ deceptive types of public knows what the prblm is Outside pressures brughtexposure, and even ualize pubio c relations fins to do on by clinics, spokespersons, hospital bosrds, media hype,so. A conscientous practitioner of the healing arts finds HMO's, group practice, and even solo practitioners makeit increasingly difficult to live with this state of affairs it very difficult for an honest, sincere, well-trained, con-without some type of a dismayed, disgruntled murmur. cerned ophthalmologist to know which way is best to
LTIGATION ' serve his patients.

Litigation and contention about diagnosis, proper OPHTHALMMOIOGY AS A SPECIALTY . antreatment, justified surgery, and foliow-up care are in. Our specialty lends itself to using paramedical help increasing, The public now has very high expectations of. gathering data. more so, it seems, than in any other field.physicians for the solving of any medical problems. Un- To utilize one's time efficiently, we can have our trainedknowledgeable, forceful statements concerning end results staff personnel gather the many bits and pieces of data'can hamper efficient convalescence. Many ethical ques- before the doctor sees the patient. Education and guidancetons are now being raised as to what is proper and suitable of our staff in proper ethical behavior should be a given.care. Any result less than perfect to the patient's, or his A consultative team approach with the patient and in.lawyer's, eye often demands a great deal of explanation, terested family members should work to enhance bothespecialBy when the lawyer's contingency fee requires no the short- and long-range plans for proper treatmentresponsibility on his part other than the short letter which Common sense, fair play, and compassion would seemhe must write to raise the question ofimpropriety. Ifthere to be obvious. This is a part of that hallowed doctor-is a question concerning conventional postoperative cat- patient relationship which is well known to all of us andaract follow-up, for instance, the surgeon sometimes may is of fundamental importance.be subjected to a lot of needless, repeated recriminations, The ethical and moral problems which arise require arequiring defensive explanations, such as when the ge- course of action based on moral responsibilities and everyriatric patient is not able to cope with the reality of un- person's rights. Care should be taken so that moral valueslooked for situations. will not be preempted by other values. Hopefully, we wilEthical problems arise in the postoperative recovery possess the inner strength and social skills to implementperiod, especially if the patient lives some distance from these worthwhile intentions.the operating surgeon. Herein one includes etiquette Problems of medical ethics are always with us and willwithin the field of professional ethics. If our patient returns continue to be. We must take stock, think seriously, and

. 9l.



207

OPHTHA;AOOGy L.Y 1964 * VQ.L5LE 95 * ME 7

emphasize the Golden rule and those aspects of the Hip- members pertaining to their use of a Code of Ethics. The" *m
pocratic oath relating to the pdtients rights in an tip-to- Society responses to questions on Codes of Ethics we:'
date enlightened relationship with our patients. Does your Society have its own Code o(Ethics? (yes--.:'!

MA~cum A. McCANNEL, even Societies; no--thirten Soceities); If no is: or,
-MALCOU . A. McANNEs. .D ySo irtYconsidering delopmtnent of it own Code of Eth-

-__________________________________________ ics? (yes-three Societies; no-ten Societies) does your: '

THE EFFORTS OF OTHER Society endorse the AMA's Principles of Medical Ethics?
ORGANIZATIONS TO DEVELOP AND - (yes-rine Socetes;no-een Societe).Therespons

ENFORCE CODES OF ETHICS ~~~from 24 national medical and surgical organizations whoENFORCE CODES OF ETHICSi were solicited in I 983 as to "the efforts of other medical
organizations indeveloping a Code of Ethics with par-

t We. as physicians, are not unfamiliar with the historical ticula, reference to the enforcement provisios" can be
batckground of the development ofCoda of Ethics. How- grouped into three categories. Frst, there are seven so-
ever, we have a concept about the subject as it pertains ceties who have their own codeswitten out and published

* to our own fields that is more appa rent than real. There in their bylaws. A second group, numbering six, specifyl
are those phystr3ans' organizations which function with that they adhere to the "Codes" of the American CoUlegei'
their own code, anOd there am those who, haves peripheral,'of Surgeons or the American Medical Association. The ;-L1

* reaorslipto ta code other than thir own. . third group of eleven has no code. .
During the past 15 years there has been an incrcasing

number ofcodes being promulgated amon grupsother NFORCEMENT
than physicians. To be sure, they differ from physicians'

-SCodes ofEthics in form and substance, but the principles The enforcement of a Code of Ethics is proportional -
* . 'asldress the same issues. to its viability. This, in turn, is related to the respect for

and dedication to the Code by the members ofa given .c
NON-MEDICAL .' organization. it is difftcult to determine the extent to which

enforcement inpursuedbut in svenat leasot, bsprocega
Corporadoos. Seventy-three percent of the first 1000 - firmly in place.. t e ,, . i , .

corporations listed in FORTUNE magazine reported There is a marked similarity in the Codes of these -
having a written Code of Ethics. Most of the codes are seven. They are the American College of Radiology i
relatively new, with 50% having been developed since American College of Surgeons, American Medical As-
1975. s.ciation, American Society of Plastic and Reconstiutive' .-

Trade Associatlons. Only 41% of Trade Associations Surgesy, American College of Cardiology, American Psy-
have a written Code of Ethics. One-half of them have chiatric Association, and the American Academy of Der-
had such a code for 25 years. Of the other one-half, 21% matology. These codes, as one would expect, conform to
have been developed during the past ten years. the basic legal principles that we espouse. The disciplinary

Graduate Schools of Business. In the recent past, onay actions consist oP
16% of graduate business schools offered sliecific courses
in ethics, in which less than 10% of the students enroled. I. Admonition: a warning or serious rebuke. .
An "included" exposure to the subject of ethics was -e. 2. Censure: a judgement condemning the action as

4ported in 98% of business schools. A significant change wrong. a reprimand.
in this attitude was briefly presented in The Wall Street 3. Probationn a punitive action, for a stated period of..
Journal of May 5, 1983. In efflct, a Harvard Business time.
School professor stated that business ethics courses are a 4. Suspeission: a severe punitive action for a stated or
'growth industry." Further, the article went on to state indefinte period of time.
that a Bentley College ssrvey of 1982 revealed five times 5. Expulsion.
as many courses on business ethics are now given as in 6. Acceptance of resignation "while under investiga.
1973. . . . tion." , , ' :

: The American College of Surgeons publishes the disd '.

SCIENTIFIC ORGANIZATIONS plinary actions taken by its Board of Regents in 77he
The American Association for the Advancement of Bulletin ofthe American College ofWOreos. The Articleu

Science reported on the results of an hethics code survey iste the date, location by state, offense, and action taken
ofits 241 members. Only 178(74%) ofitssurvey in each instance. No name is fstesi.
responded. In this organization there is a paucity (nine)
of medical disciplines in the subdivision of the health SUMMARY
care field (which totals twenty-three). This number is not The interest in the subject of ethics, the development
representative of the health care field in general. of codes of Ethics, and their enforcement is on the in..

crease. We can take satisfaction with our American Acad-
PHYSICIANS . emy of Ophthalmology Code of Ethics as a landmark.-

- The Council of Medical Specialty Soieties (CMSSI, YouaretobeongratuLa ... . ...:. .< l..,., ii.

in 1981, sent a questionnaire to its 24 physician Society HOMER E. SMITH, MD, FACS
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Neither state licensing lawl. nor Board'-erlficadion,QUESTIONS POSED BY MEMBERS nor codes of ethics of national orloca medical orsurgil
associations directly address those uuique aspects of oph-

Many excisent suggestions, submitted in written and thalmology. The Coe provides standards of ethical con-iverbal forms to the Local and National Academy ofOph. duct and behavior for our specialty and was developed -thalmology Ethics Committee, were received and con in reaponse to requests by the Academy membership. It,sidered. All of the submitted ideas and topics were cr is intended to apply exclusively to the Fellows and Memn-fully reviewed for possible inclusion in the Code. T bers of the Academy and does not apply to other healthfore, the Committee had the advantage of multipl m personnel.
opinions and inputs from ophthalmologists in different QuestloDs What does "ethics" mean? What is ehiallocale with differing ages backgrounds, needs, and behavior"? *.viewpointi m Answer. The rules of conduct recognized in respect to aThe 2iuggesb- madb by Acaymy members and the particular class of human actions are nmedical tehsi Eel. a>questions asked by them were of great help to the Coin- -kl behavior is that which is professionally sight or be.
essttoe members in their assigned task of formulating the fitting; conforming to professional standards of conduct.a-CoD Many or the questions were general enough in M:'
scope and specific enough in detail to be included in their Question: Can an ophthalmologist be sued for reporting'^submitted form. Others opined aboit problems too spe. the incompetence of another ophthalmologists
cific for general application to the Academy membership, Answer Yes, with or without the Academy Code of Ethics.and may be answered later in advisory opinions. A few However, many states provide immunity from such pros.* remarks and suggestions were self-interested, but the great ecution. Some states require the reposting of incompe.majority were carefully conceived, clearly worded, and tence. Any self-regulation program of a professional so.directed toward equitable treatment of the patients and ety is essentially selective. However, the Academy hasthe Academy membership. taken extraordinary steps to assure that the likelihood ofIt was reassuring to find that the preponderance or challenges is minimal and the likelihood of successfultopics which interested and concerned the Academy challenges is remote. Obviously, obtaining the official ap.membership were essentially the same ones which oc. proval of the Code by the Federal Trade Commission iscurred to the members ofthe Academy EthicsCommittee one of the most important of those steps.
in their lengthy deliberations. Question. Does the Academy Code of Ethics provide forUntil the Code was completed by the Ethics Committee, due process and proper appeal? Is the Code fair to Acad-adopted by the Board of Directors, approved by the Fed. emy members?
mra] Trade Commission and accepted by the Membership, Answer: Yes. Procedures to carry out the Ethics Rules
there was little that could he mid in response to member include full notification of all proceedings, opportunitiesinquiries about the Code. Now, however, some responses for a hearing, the right to counsel, the opportunity tocan be given, although it must be recognized that com- cross examine witnesses, and to offer evidence, and theprehensive interpretation of the specific requirements of eight of appeal. Consistent with due process, proceduresthe Code can only be made through the advisory opinion include investigation, determination, and appeal by threeprocess provided for in the Code's Administrative Pro- different objective bodies within the Academy, oppor.cedures. With that introduction, here are some of the tunity for input and argument at each stage of an en-most frequently asked questions about the Code, with forcement proceeding; and opportunity for separate hear.preliminary answers. img with representation by counsel, if desired, Further,

the Academy has made detailed statements regarding eth-Question: Does the Amencan Academy of Ophthalmol- ical ophthalmological conduct, and has published and 'ogy have the nght to institute and enforce a Code of circulated these for commentEthics?
Answer. Yes. Legal decisions provide ample legal prec QuestionstheCodofEthicsimmutable,andnotsubject
edent for professional associations to promulgate and en- to change?force an effective Code of Ethics. The medical profession Answer: No. The American Academy Code of Ethics isin general and Ophthalmology in particular have the right not immutable, It has evolved through extensive discus-.-and the responsibility for peer review. sion, debate and changes over a three-year period. The

rules cannot cover every eventuality. Its administrativeQuestion: Does the Academy need its own Code of Ethics? procedures provide for revisions in the Code of Ethics inAnswer, Yes. Section 8.01, and interpretation of the Code through ad-
Question: Can't we rely on existing codes from other arge visory opinions. Interpretation and modification will be
organizations? a continuing need.
Answer No. The Academy needs its Own Cede of Ethics. Question: Is the Code of Ethics strong enough? PDoes theAlthough other legal and ethical tenets already apply to Code have real "teeth" in it?
Ophthalmologists, there are aspects ofthe practice ofoph- Answer: Yes. The American Academy Code of Ethicsthalmology which seem to warrant a specialized code just provides, in economical language, principles of conductfor that specialty. governing the individual and the group. The discipline
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of dealing with what is good and bad. and with moral
duty and obligadtioP is provided therein.

The Board of Directors of the Academy views the Code
as primarily aspiratifinal and educational in guiding
Academy Fellows and Members in their decision-making
regarding what is in the best interest of patients. Although
ia primary role is education and guidance rather than
punishment, the Code is regulatory and enforceable. It
has real -teeth" in it. Extensive provisions exist for making
determinations that individual members of the Academy
have violated the Code. Serious sanctions, including sus-
pension or termination of Academy membership, can be
imposed. Moreover, in some circumstances, the entire
record of an enforcement proceeding can be provided to
other entities engaged in legal or ethical enforcement
This is a unique feature of the Academy's Code. Finally,
ca. aej endldate for membership in the Academy shall

-i'LSee to. and each Fellow and Member must, comply
with the Code of Ethics as a condition of membership
or continuing membership in the Acadery.

,Juestior Shouldn't all advertising be banned, and con-
sidered cause for sanctions?
AUswer. No. The committee is unable to comment on
specific ethial inquiries until made, but can only respond
broadly and advises that reference be made.to Rule 13
on Communications to the Public. The courts have de-
cided that a profession cannot proscribe advertising, al-
though it can regulate false or deceptive advertising. The
Code neither encourages nor discourages advertising or

rommunication; it does not prohibit such activities unless
_they convey false or deceptive information to the recp-
ients of advertising or communications. The Academy's
Code is innovative in providing extensive and detailed
criteria for evaluating what communications are false or
deceptive. In particular, the Code requires affirmative
disclosures in certain circumstances, such as when an
Academy Fellow or Member publicly dies the qual-
itative aspects of a procedure, device, or pharmaceutical.

Question: How do we control surgery or splitting fees or
substituting names on operative reports?
Answer. The Code cannot cover every contingency. Some
actions mentioned would be illegal and covered by state
or local statutes. However, what is legal is not necessarily
ethical. Reference should be made to Rule 9 concerning
medical and surgical procedures

Question: Should Academy of Ophthalmology Fellows
and Members dispense spectacles, and/or contact lenses?
Answer. The Code does not now address the issue of
dispensing. Sometimes dispensing is ncsary, and at
other times not There are many difficult issues to deal
with when addressing this topic. They can best be handled
by advisory opinions on specific issues.

Question: Should third-party payers be specifically in-
volved in the Academy Code of Ethics?
Answer No. The American Academy Code of Ethics is
primarily directed towards the patient and the protection
f the patient's interest. If, in the long run, the 3rd party

-ayer is exploited, then the patient is also exploited. There

are provisions in the Code relating to fees for ophthal-
mological services. Academy Fellows and Members are
urged in the Code to avoid exploitation ofgpayers through
the imposition of fees. Full and fair disclosures of fee
arrangements are required, with respect to referred post-
operative care situations. Otherwise, the Code does not
provide direction on fee or billing practices.

Question: Should the Impaired Physician be included in
the Academy Code of Ethics? ' . I "- t;

Answer. Yes.LThe recognition and rehabilitation of the'$
Impaired Physician is very important, and may at times
relate to ethics. However, the subject cannot be completely
covered in a Code of Ethics, and should thentfore be
addressed by other programs, as it has been in other local,
national, and international. organization ;d.

Questlon: Should courses unapproved by the Academy a
of Ophthalmology and those Academy Fellows and
Members teaching them be censured by the Academy?
Answer. No. Approval by the American Academy dfi,.
Ophthalmology of any course would be of bepefit to the
course sponsor and the course instructors relative to con-.N
tinuing education and recertification credit. However,
when the Academy approves a course it is not approving
the entire course content nor is the Academy endorsing
the course in all aspects. Furthermore, there can be no
prohibition of courses unapproved by the Academy, or
of participation therein by the Academy Fellows and
Members.

Question: What will happen after the Code becomes ef-
fective?
Answer: First, there will be widespread promulgation of
the Code among Fellows and Members of the Academy'
through educational and communication endeavors. The
Academy has established procedures and is prepared to
begin reviewing and acting upon requests for interpre-
tation of the Code and even possible enforcement pro)-
ceedings. Both endeavors, interpretation or enforcement,
must be undertaken carefully and with the utmost regard
for the concerns and rights of Academy members and
their patients.

Ophthalmologists by reason of their disciplined edu-
cation and the orderly nature of their medical trsining,
have reason to know of and to comply with standards of
ethical behavior. The American Academy of Ophthal-,,
moology membersitip is to be congratulated for the for-.
mulation and acceptance of its Code of Ethics.

ROBERT E. CHtRISTENSEN, MlD

FEDERAL TRADE COMMISSION ISSUES
AND DISCUSSIONS

In 1979, the Academy's Board of Directors, in response
to requests from the membership, undertook an inves-
tigation of the feasibility of developing an enforceable
code of ethics. The sole purpose was to be, and is, to
represent and advocate the best interests and welfare of
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patients. One of the earliest decisions in this effort was to the protection and best interests oftheir patients, bould 4to explore the potential legal ramifications, particularly not and would not be substantively changed. The optionthe antitrust issues The decision was made by the Board remained to withdraw the request without prejudice toin the beginning:the Academy would take a cautious further efforts.
and conservative course in developing and implementing As negotiations progressed over some IS months, itany code of ethics in order to eliminate or minimize became clear that both sides had to modify their thinkingpotential legal liability. about certain issues. It was also dear that the AcademyThe Federal Trade Commission (FTC) Act became law would have to accept certain language changes if satisain 1915. It prohibits 'unfair methods of competition' factory FTC opinion was to be achieved. Each contestedand "unfair or deceptive acts or practices" Although issue was I case of weighing the benefits of the opinionrarely utilized in recent years, provisions exist for the against the potential disadvantages of the proposedissuance of Advisory Opinions from the FTC. By this changes. Of the many issues the proposed code addresses,mechanism, the Commission may review a proposed ac- four rules were closely scrutinized by the FTC:(I) clinicaldtavity prior to implementation. Such an Advisory Opinion experiments and investigative procedures, (2) delegationmay help an organization such as the Academy avoid of services, (3) postoperative care, and (4) communicationsantitrust enforcement actions involving itself and its to the public. These rules, particularly in FTC view, raise.members. One niakon-these opinions have rarely been.' the potential issues ofrestraint ofcompetition (within ors.issued in recent years is that the process can often be outside the profession), restriction of innovation, anddifficult. The FTC is a multilayered Ibureaucracy, with suppression of nondeceptive advertising. ' Xi'&pitfalls at each level: the commissioners are political ap- The process resulted in changes which pres"rve the-pointees, subject to individual differences of philosophy essence of what Academy members consider the basicwhschmaybereflectedintheirvoting Thestaffisdivided tenets of ethical behavior. The language in the code isinto three bureaus, with a chief and several layers of staff legalistic at times, in order to satisfy the antitrust regisbeneathl each. The bureau of competition examines an- lators, but the core of the document is intactticompetitive implications; the bureau of consumer pro- Additional crosscurrents affected the course of the pro-tection evaluates consumer deception issues; and the bu- ceedings. Conceivably, the proposed code could have areau of economics, the economic effects of proposed rules. minor effect on other professional groups, so a high levelThe staffs of each bureau, at virtually every level, are of sensitivity to their possible concerns was voiced by theyoung attorneys As a result of this overall structure and Commission and evidenced by FTC interaction with sev-composition, the Commission has a tendency-indeed a eral groups, including the American Medical Associ-mission-to evaluate issues exclusively from their legal ation, general practitioners, optometrists, and others.antitrust viewpoints. Further political background to the process was providedDespite the prospect of potential difficulties, the Acad- by the ongoing concerns of organized medicine as it in-emy chose to seek an Advisory Opinion. The purposes terfaces with the Commission. An additional bureaucraticwere to inform the FTC of the intent of the proposed delay was made by a change in bureau chiefs toward thecode of ethics and to avoid language and procedures which end of the process.
would strike obvious (or even subtle) anticompetitive On June 17, 1983, the Commission acted. It publishednotes with regulators, thereby avoiding possible legal pro- its formal advisory opinion. As the first opinion everceedings initiated either by the Commission or individuals issued to a health science organization, the FTC opinionseeking protection under federal antitrust statutes. Hope- is a milestone. For the Commission, it is the first advisoryfully the proposed code of ethics of the Academy would opinion in FTC's nearly 70-year history which approvesnot raise issues of anticompetitive restraint without equivocation a self-regulation program of aOnce the Academy had drafted a proposed code and professional society. In particular, the opinion expressesobtained comment from members, the FTC process was the first concrete and detailed advice by any legal au-initiated, at the Boird's direction, by legal counsel for thority-whether a court or an antitrust enforcementthe Academy. In 1982, a letter, with the proposed code, agency-on such important issues as what constitute ex-was submitted to formally request an Advisory Opinion. perimental or investigational medical procedures and-,A lengthy set of meetings ensued, and communications what is false or deceptive advertising by a professionaL,between the Commission (starting at the lower staff levels) For the Academy. the FTC opinion is important in thatand representatives of the Academy (including ophthal- it permits the Academy to proceed with adoption andmologists and legal counsel). It is important to remember implementation of the code without excessive anxietythat FTC staff, trained in the law and particularly sensitive over its potential antitrust implications, and it provides,to potential anticompetitive issues, tended to look at the of course, specific immunity from the FTC.document differently than ophthalmologists. A number But care must be taken. The opinion refers only to theof problems and philosophies had to be considered. At language of the proposed code. If it is implemented ar-times it became clear that the proposed code would have bitrarily and/or unfairly, cause for legal action would beto be changed in minor ways in order to satisfy the FTC available to the FTC and others. Most importantly ap-of the absence of anticompetitive restraint. Yet it was proval by the FTC was never an end in itself. The'Codeimportant that the core elements of the code, ie. those of Ethics, if enacted, will be an evolving document, clar-which the Academy members had expressed as crucial ified by Academy advisory opinions, modified as appro-
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priate, and promulgated through educational programs
intended to provide the ultimate end: our patients' best
interests and welfare. ,1

GEoRGE R. BEAucttAMp. MD

POINT-BY-POINT ANALYSIS
OF THE CODE

.
,, It was Montaigne who said, "In polite company, one

is often required to learn that which one already knows."
Members of the American Academy of Ophthalmology
already know what the new Code of Ethics says. The

. Code has been promulgated in several drafts for the con-
sideration bf the membership over the past two years.

':, mos recently with-aznotice of theseAcademjy mieetings
-However, while the members of the Academy know what

the Code says, there undoubtedly remain questions as to
what the Code means in specific circumstances arising
in the practice of ophthalmology. The Code is comprised
QfPrincipals of Ethics, which aem aspirational model stan.

'dards ofe merptary professional conduct, of Rules of Eth-
ics, which ame enforceable standards of required profes-
sional conduct, and of Administrative Procedures, which
detail how interpretation and enforcement of the Code
will be handled by the Academy. This presentation focuses
upon the Code's Rules of Ethics, the enforceable provi-
sions, and reviews them point-by-point with the hope of

issiting members of the Academy in understanding how
be Rules may apply in practice.

As a preliminary to understanding the Rules of Ethics,
four premises of their development are worth noting.
FUst, the Rules aem patient-oriented. Every feature of them
is designed only to benefit and protect patients of
ophthalmologists who are members of the Academy. It
is this total and exclusive orientation toward the interests
of patients that explains much of what is included in the
Rules as well as what has been excluded. Second, the
Rules are intended to be primarily educational and only
secondarily regulatory. It is expected that all ophthal-
mologists who aem membes of the Academy will look to
the Rules for guidance in conducting their-professional
practices. The effect Of promulgation of the Rules will in
this way likely be widespicad and immediate. Only in
the presumed rare circumstances of serious nonconfor-

.mance with the Rules will enforcement be undertaken.
The educational role of the Rules has dictated that they
be as simple and practical as possible. Third, the Rules
are inevitably a legal document Because they can and
will be enforced by the Academy with serious sanctions
applied, the Rules have important legal implications.
Great effort was taken to assure the absence of anticom-
petitive ramifications from the Rules, as evidenced by
the approval of the Federal Trade Commission. Therefore,
no understanding of the Rules is possible without rec-
ognition that what is stated in the rules, and how it is
'ated, has depended to a great extent upon legal re.

quirements, antitrust and otherwise. Founh. it must be-;'
understood that the Rules of Ethics are as yet skeletal.
The intention is to develop a body of interpretative ma-
terial for each of the Rules through formaladvisory opin- it
ion and enforcement proceedings involving the Code. - -

For now, an understanding of what the rules mean -`-
must be based essentially upon what the rules say. So far
tse Academy has begun no advisory opinion or enforce-
ment proceedings under the Code. The only interpretative <
material that now exists is that drawn from the colloquy".;
between the Academy and the Federal Trade Commission, 'I
which resulted in the issuance of the FrCs approval in
June 1983. This point-by-point review, then, references
the wording of each Rule and includes supplementary;
comments, when they are available, from the interpre-
tative material in the FrC colloquy. - - *- :

The preamble to the Rules states that 'they aem man,44
Predatoiyahd directive specific standards of minimally ano.e

ceptable professional conduct" and that they are 'en-
forceable." It is noted here that the Federal Trade Com-
mission has reviewed and approved the procedures for
enforcement of the Rules as legally adequate and not
anticompetitive.

Rute I Is 'Competence." The Rule is self-explanatory
and as yet has no interpretive material available on it.

Rule 2 Is 'Informed Consent." It requires the use of
"appropriate" informed consent for medical or surgical
procedures. The term "appropriate" is key. The Rule
recognizes that there are many kinds of informed consents,
written or oral, available for use by ophthalmologists It
requires that informed consent procedures be selected
which are most appropriate to the circumstances of the
patient and of the contemplated treatment. The Rule
does not make a specific exception for emergencies. How-
ever, that exception is implidiL

Rule 3 is "Clinical Experiments and Investigative Pro-.
cedures." It requires "adequate review mechanisms" for r
such experiments or procedures, which are also definied
in the Rule. The purpose of the Rule is to safeguard
patients by protecting them from uncontrolled experi-
mentation or investigation without restricting innovation.
Two important questions raised by the Rule, which must
largely await further interpretation by the Academy, are
how one defines "clinical experiment or investigative
procedure" as well as "adequate review mechanisms,"
On the first point, the definition in the Rule should be
helpful. Essentially, determination of whether a procedure
is subject to this Rule, in the absence of a binding de.'
termination by an entity in authority such as a hospital
board or government agency, depends upon the extent
to which reliable information regarding the procedure is
available. As to what are adequate review mechanisms,
the Rule does not require the useofa local investigational
review committee in every circumstance covered by the
Rule. For example, the one-time administration of an
investigational drug or device to a patient in acute need
of the therapy might mandate bypassing an institutional
committee review. Yet it is clear an ophthalmologist has'
an ethical obligation to seek some review, if only through

896
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a telephone conference with a, colleague, before under-
taking a truly xperimental or'invesgative procedure.

Rule 4 Is "Other Opinions," It is self-explanatory and
has no interpretive material.

Rule 5 Is 'fbe Impalred Ophthalmologist." It requires
that an impaired ophthalmologist withdraw from those
aspects of Practice affected by the impairment If not.

.other ophthalmologists who know of the impairment are
required to take action to assure that withdrawal The
Premise of the Rule is that an impaired ophthalmologist
may harm patients. Patient protection requires that the
ophthalmologist withdraw or be withdrawn from practice.

Rule 6 Ia "Preopasde AseeeLt" It is self-expian-
atory. . .-

Rule 7 Is "Delegation of Serv&ces." It is intended to
.declae, in the interest of patient protection, that eye care
functions whiclsare'unique to the ophthalmologist must
ordinarily be perforned only by an ophthalmologist and
that. when other aspect of eye care are delegted by an
oph thiramologisat toeD n on- ph ysidan au xi liary , the au xilia ry
must be qualified and supervised.

The ophthalmologist has already been distinguished in
the Code from other health care personnel by virtue of
singular education and training. In this Rule on dele-
gation, the Academy has now carried forward the dis-
tinction by focusing upon "those aspects of eye care within
the unique competence of the ophthalmologist

However, in addition to eye care functions "within the
unique competence ofthe ophthalmologist," an ophthal-
mologist is often responsible to the patient for the per-
formance of other aspects of eye care. Furthermore, if
and while they maintain responsibility for these other
aspects, ophthalmologists routinely choose either to per-
form she other aspects of eye care themselves or to delegate
them to other qualified, supervised health care personneL
Included among the other aspects of eye care that may
not ordinarily be within the -unique competence of the
ophthalmologist" are patient history review, visual acuity
testing, refractions. visual field determinations, measure-
ment of eye pressure, nursing care and other functions.
"Other aspects of eye care are, depending upon the cir-
cumstancs, performed by such non-physician health care'
personnel as nurses, technicans, orthoptists, optometrist
technologists, and others. While some of these can and
do perform eye care functions independently, they may
be termed "auxiliaries" when, and to the extent that, they
are performing delegated functions that remain the re-
sponsibility of others such as ophthalmologists The
Academy's rule on delegation clearly states its meaning
to the extent that, and for as long as, an ophthalmologist
is responsible for other aspects of eye care beyond those
within the unique competence of the ophthalmologist,
those "other aspects" may be delegated to health care
personnel who are qualified and adequately supervised.

The American Academy of Ophthalmology is not a
regulator of the scope of practice of health care personnel.
Any determination of which precise eye care functions
are "within the unique competence of the ophthalmol.
ogiat" and which functions are "other aspects of eye care"

Af , -!,

-must depend upon factul inquiry'into the circumstances
of each situation, as well as legal inquiry into whatever
governing mandatory or voluntary coedentialing mesh-.
anisms or authority might exisL One crterion of eye care ;'
functions which is obviously not wiithin the unique
competence of tie ophthalmologist" is the existence of
laws permitting non-ophthalmologists to perform hoser
functions. This critetion is referenced in a parentieical
in the Rule. It states that those aspects of eye care per
mitted by, law to be performed by others are not within
the unique competence of the ophthalmologrsL Similry
determination of Use precise level of supervision mi
mally necessary, in delegation of functions for which the
delegating individual is responsible, must also be made
by reference to Use pertinentfacts and any applicable the

-:- Working decisions on Usese issues are routinely made ..*
by practicing ophthalmoloiss And, as with any ethical '
tenet, nonroutine emergency or other such circumsatanc
may Justify special responses. The last sentence of Use
proposed rule on delegation envisions such possibilities,
and mandates the patient welfare and rights as the fore-
most considerations. The sentence clarifies the intent that
this Rule be interpreted neither as an unqualified ban on
appropriate delegation of services nor as a license for.
unlimited delegation.

Rule 8 la "Postoperatlive Care." Essentially, it requires
that the operating surgeon should provide postoperative
care until Use patient has recovered; where an ophthad-
mologist performs surgery and cannot attend the patient
postoperatively, he or she must arrange in advance for
the postoperative care with another ophthalmologist; the
patient must approve the arrangement; and fees must
reflect the arrangement

The Rule makes clear that it deals only with the per.
formance of "postoperative eye care within the unique
competence of the ophthalmologist." Just as in the pre-
vious Rule on delegation, this Rule requiresthat those
aspects of postoperative eye care be performed by an
ophthalmologist, with the stated preference that it be the
operating ophthalmologist who performs the services,
since this is ordinarily in the best interest of the patient.
From an ethical point of view, as well as from a medical
point of view. use patient best intereat is almost always
served when it is the original, attendinB operating surgeon
who handles the follow-up after surgery. Nevertheless,
the Rule leaves the operating ophthalmologist free to refer
a patient to another ophthalmologist for postoperative,,
car.

Of course, emergency csrcumstapces may arise, or th6rs
in which no ophthalmologist is available in the geographic
locale of the patient to perform postoperative eye care
on a referral basis The last sentence of the postoperative
care rule is specificaily intended to cover emergency or
other such situations. It establishes the patients welfare
and rights as the ultimate determinants in questions in-
volving postoperative eye care.

In addition, there are certain instances of minor
ophthalmological surgery which do not involve extraor-
dinary fisks to patients, and for which non-ophthalmol.

. 97 ., , ., ...., 9 ;
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e0&s physicians can and do routinely perform postop-
-ratuve eye care They include chalazions, hordeolums.

trajons and superficial lacerations on the eyeball or
deeper lacerations on the lid, etc. Also. it is not unusual
or inappropriate for a preliminary eye care diagnosis of
a patient to be performed by a non-ophthalmologist med-
ical doctor, such as in larger clinics. The languaeg of Rule
8 envisions that non-ophthalmologist physicians with ap-
propriate training and experience are not to be precluded
from performing such postoperative care, since the rule
limits itself to aspects of postoperative eye care 'within

'the unique competence ofthe ophthalmologist," and since
it requires that the patient's welfare and rights be placed
above all other considerations.

Rule 8 involves only postoperative eye care that is
performed by physicians. It does not affect the ability of
ophllalmoldgists to delegate certain aspects of eye care
for postoperative patients to qualified and supervised
auxiliaries in accordance with Rule 7.

In summary, Rule 8 reflects that (I) postoperative eye
care should preferably be the responsibility of the
dihthalmologist performing the surgery whenever pos-

* dbla (2) when the ophthalmologist performing the surgery
cannot provide postoperative cae, it is in the patient's
best interest for another ophthalmologist to provide that
postoperative care, and (3) referral of postoperative care
by the operating ophthalmologist to another ophthal-

"mologist should be done only when necessary, and when
approved in advance by the patient and by the other
ophthalmologist who will perform the postoperative care,

id the financial arrangements should also be made dear
-to the patient in advance.

Rule 9 Is 'Medical and Surgical Procedures." It is self-
explanatory.

Rule 10 is 'Procedures Nad MaterIals." It is self-ex-
pianatory.

Rule II is 'Commercial RelationshIpsW It requires
that clinical judgment and practice remain unaffected by
ptofessionally related commercial enterprises Note that
it does not ban those relationships.

Rule 12 eis'Communications to Colleagues." It is self-
explanatory.

Rule 13 Is "Communications to the Public." It sets out
several requirements for advertising and other commu-
nications to the public. The Rule Focuses upon the need
for accurate statements to the public by ophthalmologists
who are members of the Academy, regardless of the na-
ture, format, or medium of those statements (iet pro.
motional or nonpromotional). The Rule bans false or
deceptive communications, both affirmative misrepre-
sentations and misrepresentations arising from the failure
to disclose a material fact. The requirement on disclosure
of material facts does not mandate that every commu-
nication be all-inclusive, only that it not omit what is
necessary to avoid deception. It does not ban any par-
ticular form of communication, such as testimonials or
pictorial representations; rather, it provides that them and
other forms of communications must not convey false

deceptive information.

Rule 13 also prohibits certain specific types of repr
sentations. The Rule bans communications that: "appeal
to an individual's anxiety in an excessive or unfair way"
'create unjustified expectations of results"; "misrep'msent
an ophthalmologist's credentials, training, experience or
ability"; or "contain material claims of superiorty that
cannot be substantiated." The Rule places the burden of
substantiation upon the initiator of a communication.

Finally, Rule 13 contains two disclosure requirements
Disclosures regarding safety, efficacy, and the availability
of alternatives must be made if a communication refers
to "benefits or other attributes of ophthalmic procedures
or products that involve significant risks," and in some
cases descriptions or assessments of alternative treatments
must be given. It is minimally necessary, in order to avoid
deception, to require disclosure by ophthalmic surgeons
who are Academy members ofthe existence of alternatives
when qualitatively describing ophthalmic procedures or
products to the public which involve significant risks, and
which have alternatives, and to require identification or
even description of the alternatives in circumstances in
which that information is essential to avoid deception to
the public. Separately, a communication must include a
disclosure that it "results from payment by an ophthal-
mologist" when this is the case and it is not obvious from
the nature, format, or medium of the communication.
Publication of statements to the public, such as about
the services ofparticular ophthalmologists. must bear dis.
closure that the publication of those statements resulted
from payments by the ophthalmologists or their agents,
if this is the cse, and if it is not apparent from the nature,
format, or medium of the statements Obviously, there
are certain statements which will appear from theircontest
to have resulted from the payment of money, is. a boxed
announcement in the Yellow Pages. For those statements
where this factor is not obvious (is. print or broadcast
media interviews), any payments must be disclosde

All of the disclosures identified in the Rule are required
only when necessary to avoid deception. For example,
mere identification of an ophthalmic procedure or product
that involves significant risks, without reference to its
benefiu or other qualitative attributes will not trigger the
disclosure requirement Also, an advertisement for routine
eye examinations, such as "safeguard your health; get
your eyes checked; careful and thorough eye examinations
by appointment," would not need to contain the disclo-
sures identified in Rule 13. Finally, the disclosure In-
quiremenus of the Rule would not be triggered by a com-
munication that advertised the fitting or provision of con-
tact lenses and noted such attributes as improved.
appearance, user comfort, or inexpensiveness.

This concludes the point-by-point review of the Rules
of Ethics based upon the colloquy between the Academy
and the FTC. Undoubtedly, many practical questions
remain regarding interpretation of the Rules. The Acad-
emy intends to begin issuing official interpretations as
soon as is practicable.

JELRALD A. JACOBS, JD
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committee hearing is set At the hearing the felow ord
AND CEDUALLENGES member may have legal counsel, he may refute the reaulhof the preliminary investigation, he gsay offer any ex.

culpatory information he desires, and witnesses may be.
The Bill of Rights of the United States Constitution caIled. at , -, t , ,

guarantees United States citizens all the privileges believed . : .' tuf' ;due the people ofa democratic nation Simijriy, wie hope DETERMINATIONS - : tthat your Code of Ethics will guarantee each fdlow or
member all the privileges of a democratic Academy, with At the conclusion of this hearing on a challenge the 'careful attention to due process and with diligent pro- Committee may make one of two recommendations totection for the challenged. the Board of Directors It may recommend that the Board"

of Directors shall make a determination that the felow-*PRELIMINARY IROCEDURES or member has failed to observe the Rules of Ethics in hethe Code, and may propose the appropriate sanction. OnHow will these safeguards operate? Any one of us may the other hand, it may recommend against such a de--be the subject of an inquiry or a chalisge. An inquiry termination, in which case the challenge is dism-sed,'ea
t

is a request for an advisory opinion interpreting the Rules notice ofthis decision is sent to both the challenged fellow .-,of Ethics, while a challenge is a request for a finding that or member and to the submitter of the challenge, and aa fellow or member has failed to observe the Rules of summary of the hearing and recommendations is sent toEthics. Thus, whenever the Ethics Committee receives a the Board of Directorsubtoission, the first step will be a preliminary review by The actual determination that a fellow or member has'the Chairman to determine whether this submission is failed to observe the Rules of Ethics in the Code mustan inquiry or a challenge. The Chairman also determines be made by the Board of Directors, which also has thepreliminarily whether the submission is valid or whether authority to impose an appropriate sanction. The Boardit is inconsequential. All submissions reaching the Com- can accept, reject or modify the Committee's recom-mittee are investigated by the Committee to determine mendation. If the Board accepts the Committee's rec-that the submission is indeed an ethical problem, rather ornmendation, the Board then sends written notice tothan a legal or regulatory matter. If the problem is one the challenged fellow or member of its decision and ofof ethics and is an inquiry, the Committee will pass im- its sanction, It sends a similar notice in confidence to themediately from preliminary procedures to its definitive submitter. If the Board disagrees with the Committee,procedures In the case of a challenge, the fellow or mem- the challenge is dismissed, and written notice is sent tober challenged is promptly informed in writing, with an both the fellow or member and to the submitter.explanation as to the nature of the challenge, his obligation In certain cases of challenge, the Committee win haveto cooperate and his right to request a hearing, the authority, under its definitive procedures, to rec-
ommend an alternative disposition to the Board. If inDEFINmVE PROCEDURES the Committee's discretion it is wantanted, the Copsinitteemay recommend that the Board offer the fellow oi mem-Having decided that it will become actively involved ber an opportunity to submit written assurance that thein an inquiry or a challenge the Committee then embarks possible nonobservance of the Code has termiinated andupon its definitive procedures In the case of an inquiry, will not recur. If the Board accepts the assurance, thethe Committee may hold a public administrative hearing, submitter of the challenge is notified, providing that thebut first must give 30 days written notice to all fellows submitter has agreed in advance, in writing, to maintainand members and to others interested or affected, Afte- the information in confidence.

this hearing the Commiitee either recommends to the
Board of Directors (along with the Committee's sugges-
tions) that an advisory opinion be issued, or it decides
that no advisory opinion is necessary, in which case the
inquiry is dismissed, the submitter is notified and a sum-
mary of any hearing is sent to the Board.

With respect to definitive procedures involving a chal-
lenge, the Committee is charged with the responsibility
to investigate in strictest confidence, with all commu-
nications sealed and marked "Personal and Confidential."
These investigations must be conducted objectively,
without any indication of prejudgement. If a hearing is
requested by the challenged fellow or member, or by the
Ethics Committee, 30 days written notice is sent to the
fellow or member, and the date for a private adjudicative

SANCnIONS

When a fellow or member is found by the Board of
Directors to be in nonobservance of the rules of ethics
of the Code, the Board may applyfany one of three sance
tons. It may reprimand the fellow or member with pub-
lication of the determination but not the name of the
fellow or member, it may suspend the fellow or member
from the Academy for a designated period, with publi-
cation of the determination and with or without the pub-
lication of the name of the fellow or member, or, it may
terminate membership of the fellow or member with pub-
lication of both the determination and the name of the
fellow or member.

. :. 899.-
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APPEAL " : .. .: prcesand protection or the challenged. butalso fl
) A actioned fellow or membei may within 3 days guard the best interests of all patients of the felows and'.

of the sanction, rubm~it a written request for an appeal. members of our Academy.
The appeal is made to am appellate bodrpreviouslyap- RALPHt E. KiRscHt. MD
pointed by the Board consisting of three to five voting
fellows or members of the Academy who were not in- .
volved in any aspect of the investigation or decision mak-
in& The purpose of the appeal is to provide an objective CONCLUSION.--- -- L
review of the challend¢, the inve tigation and recom-
umenoation or tme %ommitee, and ue oth etermstlnuuu or

the Board, but not to impose a ranction. The decision We have encountered many difficult problems in cre -.
of the appellate body is reported to tse Board, and this ating the Code of Ethics for the American Academy and

'deecision is binding upon the Board. the challenged fellow we ate very aware that thre will be difficulties that will
or member, the Ethiet Committee, and all other personr be encountered in the future. No matter how difficult.

our duty to maintain high levels-of ethical conduct m4
notbeabrogated..

Although proceedings of the Ethics Committee and "which is greatlysupeiortothatpossessedbyourpatien4
Board involving the Code of Ethics will. ordinarily be the public, or other physicians. Because ofthis knowledge,
conducted in complete confidence, a final decision on we can be most useful to society. However, if an ophthal-

-Atallenge (or a resignation by a fellow or member during mologis& is irresponsible in applying that knsiwledge he
achsllenge) may be reported by the Academy to other is potentially able to do great harm. In the prcessc the
gdernmental or non-governmental bodies engaged in public's confidence in ophthalmology will be weakened.
the enforcement of law or ethics when the Academy is Any profession which loses public confidence lows a good
requested to do so. measure of its usefulness.

The principle of caveat emptor is unthinkable fog'
RESIGNA'nON profession such as ours. I

Knowledge is the essence. It is incumbent upon all
The subject of a challenge may resign from the Acad- those who know, upon ophthalmology as a whole, to wt.

emy at any time during these proceedings. If he does standards of professional ethics. An act of omission such
rsign the chalenge is dismissld, the record is sealed. as ovedooking a colleague's wrongdoing can be just as
and the fellow or member may not reapply for mem- unethical as an act of commission. It is to diminish the
bershsp in any class in tbe Academy. incidence of both such acts that this Code has been de-

Finally, it is the hope that your Ethics Committee has voped and is presented to you the members
promulgated procedures concerming inquiries and chaal-
lenges that not only offer meticulous application of due JEROME W. BElrMAN. Sp- MD
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*ADVISORY OPINION AMERICAN ACADEMYOF
OF THE -ODE OF ETHICS OPHTHALMOLOGY

SUBJECT: Postoperative Care. 84-5

ISSUES (1) What are the obligations of the operatingRAISEDS ophthalmologist with respect to post-
operative care?t .{(2) May an ophthalmologist properly makearrangemernts for postoperative care to beperformed by a nan-ophthalmologist?

"-'APPLICAB E -Rule B. Postoperative Care Th prRULE: of postoperative eye care until the patient hasrecovered is integral'ito patient management.
The operating ophthalmologist should providethose aspects of postoperative eye care withinthe unique competence of the ophthalmologist I* (which do not include those permitted by law tobe performed by auxiliaries). Otherwise theoperating ophthalmologist must make arrange- :.cents before surgery for referral of the. patient to another ophthalmologist, with thepatient's approval and that of the otherophthalmologist. The operating ophthalmologist ;'may make different arrangements for the pro-vision of those aspects of postoperative eyecare within the unique competence of theophthalmologist in special circumstances, suchas emergencies or when no ophthalmologist i',available, if the patient's welfare and rightsare placed above all other considerations.Fees should reflect postoperative eye carearrangements with, advance disclosure to the. , , patient."

CIRCUnSTANCES OF THE INQUIRY

Dr. Able intends to perform cataract surgery on apatient who lives in-Dr. Able's community. The surgerywould be performed as an in-patient procedure at a hospitalwhere Dr. Able has privileges. Dr. Able proposes.to turnover all postoperative examination and treatment to ayounger colleague in clinical practice with Dr. Able. Dr.Able wishes to turn over this responsibility because he hasa busy clinical, academic and civic schedule, and because he
believes, that his young colleague would benefit from the '

Dr. Bakery has scheduled cataract surgery for a localpatient who plans to move to his winter home at PleasantSprings in another state shortly after the surgery.' Dr.Baker plans to provide her patient with a report on thesurgery as well as a list of ophthalmologists practicing inthe Pleasant Springs area, to assist the patient inarranging for postoperative care.

' Dr. Charley has a situation identical to that of Dr.Baker. He knows an excellent general practitioner in..Pleasant Springs, and therefore he plans simply to arrangefor postoperative care of his patient by this physician.
PDr, Delta hias a situation identical to that of DrRa nker.-However, although there are ophthalmologists located

in the area of Pleasant Springs, Pr. Delta plans to arrangein advance of surgery for postoperitive care to be providedby a relative of his, who is an auxiliary practicing there.
All 'of these surgeons, Dr. Able, Dr. Baker, Dr.Charley, and Dr. Delta, are concerned *about the applic-ability of Rule 8 of the Academy's Code of Ethics to theiractions. All four ophthalmologists are Fellows of theAcademy.
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RESOLUTION 01 THE ISSUES RAISED

Rule 8 addresses those aspects of post-surgical care of
the patient which are within the unique competence of the
ophthalmologist, and which are therefore 'integral to
patient management' in completing the surgical/medical
process. It does not govern aspects of postoperative care,,
such as mere refractions and dispensing of spectacles, which
persons other than physicians are authorized by applicable
law to provide.

The primary goal of Rule 8 is to insure that the
patient is adequately served throughout his vulnerable
period following surgery. The Rule states as its funda-
mental principle that the operating ophthalmologist should
provide those aspects of postoperative care which are
within the unique competence of the ophthalmologist,' i.e.

are by law not permitted to be performed by auxiliaries.
This 'should' is not a categorical imperativel.but.it does,.
state a preference for continuity of care, absent good
reasons for departing from this practice. Medical experi-
ence shows that, in general, patients are best served by

-hgaving post-operative care conducted by the physician who
best knows their condition -- the operating surgeon.
Reasons for departing from this principle would still have
to be consistent with the other Rules of Ethics, such as
Rule ti on Commercial Relationships.'

There are, however, val.id reasons and circumstances
which may warrant a departure from the preferred practice of
the operating surgeon providing postoperative care. This is
particularly so when referral is made to ophthalmologists or
other physicians. As to other physicians it must be noted
that because state statutes generally do not define which
procedures may be performed only by particular medical
specialists such as ophthalmologists, it may not be apparent
which procedures are 'within the unique competence of the

.ophthalmologist' as distinguished from other physiciansa..
T. -Shere are certain types of minor ophthalmological surgery i)
(such as for chalazion, .hordeolumn, and superficial lacera-
tion) for which non-ophthalmologistlphysicians routinely can
and do perform postoperative care without substantial risks
to patients. Rule 8 does not restrict such performance of
postoperative care by other physicians, since under state
law it would not be 'within the unique competence of
ophthalmologists'. The Academy's Code of Ethics does not
define scope of practice; it merely refers to applicable
state law and to recognized ethical principles of good
medical practice. These principles do, however, constrain
the judgment of the ophthalmologist somewhat. For example,
an ophthalmologist may refer a patient for postoperative
care to another physician -- ophthalmologist or non-ophthal-
mologist -- only if (s)he believes that physician to be
competent and prepared to discharge, his/her duty to the
patient.

The second key principle embodied in Rule B is that- 4
the ophthalmologist cannot personally provide the post-
operative care, the ophthalmologist must arrange before
surgery for postoperative care to be performed by another
qualified professional who is acceptable to the patient.
Once_ aqat.n the Rule establishes a Preference -- notan,

'o - be rovided by anotheaC' ht a ' e a=
competence of ophthaimo oglst e
s rn~e eyes, it is usuajlly te Eient's"est- interests
hat-sUchcti-eii7- S rv,-ided"bIa btamln~^a

'nm-IT
0
questions under tne Code-of Ethics, an issue in doubt

should be 'resolved by the determination that seh2 .tb t
the patient is served' (Principle 1). But in

ever cTaS e ce t fir odis'he ophthalmologist must
make ' appropriate arrangements before surgery bor any
postoperatve-care-'wichis)hewHit-not-be-able-to handle.
If arrangements which are appropriate and acceptable to the
p etnre1anoT~m e'made rne _ cept& in emergeCies.., the

fi-hif ' pW tne surgory.--

The third key principle in Rule 8 is thatflexibility
is permitted to allow difr po eat
'meft~rife.mee.n...e. or whe appropriate o i

be-BTdformebeforehand of the effect of the postoperative
care arrangements on the fees for services.



218

Turning to the cases presented, Dr. Able's decisionwhether he or his colleague should perform postoperative:care must be madg on the basis of what 'is best for thy- atient, and not6i mpey n x upsir.:
' A-IAD s personal scheouie ir nix cunsay 'srdenrn-". Th¶emute u-ea nor set-hup-an uneare A thal-mologists must operate in the real wbrld, in which schedulessometimes pose conflicts, unforeseen contingencies arise.* and so on. In some circumstances, referral to a competent.

v younger colleague who can devote immediate time andattention to the case may be preferable to handling ofpostoperative care by a more expert but overburdened seniorophthalmologist. Rule 8 would not condemn Dr. Able'sconduct, so long as his demonstrable primary motivation innot handling the postoperative care is the bes.-interests ofthe patient. However, iL_.n Qphthalmoloqist routinerv andrepeatedly unuuitE?8ra sur 'e l5 nsirit ro- aiet

The facts presented do not disclose what other steps .D.Able plans to take to comply with Rule B, but the muleclearly requires several further actions. First, the
.,, arrangements for postooerativd care must be. made,.i~ea6ur~ry; ;ecnnd even if _ postoe re care x to be

Dr. Ableplans5to take tocomply wiDr. Able's ebunsihentyo te reatuietr nnuesv an fhe must, consu witst t

* E _h~l rmdcosn e othiect thde'

tate law and good medicalpractice. must be satisfied. (See
Ru~ le 2, and the discussion in Advisory Opinion B4-1. ) -.4bepbthalmoloqixt should dicoeF b~aortte reasons{ toL rererring the patient-tb-'anb~era fPem tscare.

t ualif to professional who will undertake
.i ee Msbseo ,This requiresent of affirmative disclosure is
reinfeorfle by Rule 9, which provides that 'An ophthal-mologi~t must not misrepresent the service that is performed'or the charges made for that service.'. Finally, if thepatient -does not approve of the proposed arrangement, theophthalmologist must make a good faith attempt to suggestalternatives which the patient would approve, includingdeferring surgery until the operating surgeon could performpostoperative care. The patient, of course, has acorrelative duty not to act unreasonably in disapprovingsuccessive proposals for postoperative care. However, if nosatisfactory arrangements for postoperative care can bemade, then (except in emergencies) the ophthalmologist
should not perform the surgery.

--'1Fr';MBaker, who cannot provide postoperative careherself because the patient is moring to another locality ''proposes to dischafrge her obligation to her patient simply
by giving the patient a medical report and a list; ofophthalmologists. Dr. Baker's proposed course of actionclearly violates Rule 8 of the Code of Ethics. First,because cataract surgery is almost never an emergencyprocedure, serious questions might be raised as to why Dr.Baker needs to perform the surgery now, rather than waitinguntil --the patient returns and she can conduct properpostoperative care, or as to why it might not be preferablefor a Pleasant Springs ophthalmologist to do the surgery.
Assuming that question is resolved, it is nevertheless clearthat if Dr. Baker proceeds, it is her obligation actively toarrange for postoperative -care of the patient by aqualified, competent and willing ophthalmologist in PleasantSprings. Only Jf all reasonable efforts to do so nr vunavailin e iv e
pru,., oln or Rule tB, by arranging for Such care by a

ftasophrralolog~r~nahfor ir no Preferable physicianus available- : a
*;1t i§.m.5 _ ehepa-fi-c-u~~~firpatier.l , j -'an a ux.iliary. I'nallcafes,"wegv'ey"-he

Sprtaimlo iss o uty-id the patient includes identifying
and obtaining the commitment of another qualified pro-fessional who willlshare the postoperative responsibility..Once again, except in medical emergencies, the-bostoperativecare arrangements, including. fee arrangements, must beexplained to the patient beforehand and approved by thepatient.
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Moreover, an ophthalmologist must undertake to make the
best post-operative care arrangements (as outlined above)
for each patient on an individualized basis. (S)he may not

make general inquiries and assume that the results are
applicable for all patients who may present themselves.

Dr. Charley plans to arrange for postoperative care to
be performed by a general practitioner who he knows tobe an
excellent physician. This is acceptable provided that Dr.
Charley has considered fairly whether it might be better for
the patient to be cared for by an ophthalmologist, and has
concluded that no preferable ophthalmologist is available
and that the general practitioner can- best meet the
patient's needs.

Finally, Dr. Delta proposes that the patient be cared
for b Dr. Dest5

T~n~r-uld clearlZ violatme .Ru],ei B i eJc-Detha-n
I aced the patient righan welfare ao i opthaL-

s aaohtal
oloqits, or oTKTl-qUflff,% ifta, tocr ~~f

-h e iTrf-L~nWly-WdM be Mee aSEe for the patient,
particularly because of the possibility of medical compli-
cations during the postoperative period. However,* in
unusual circumstances, if Dr. Delta tried and was unable to
arrange for postoperative care by an ophthalmologist or
other preferable physician, arranging for care by an
optometrist could be acceptable if Dr. Delta maintains
appropriate communication with the optometrist.

APPROVED BY THE ETHICS COMMITTEE IN MAY, 1984
APPROVED BY THE BOARD OF DIRECTORS IN JUNE, 1984.

- 6 -
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ADVISORY OPINION AMERICAN AF.
OF THE CODE OF ETHICS - OPHTHALMOLOGY:

SUBJECTs: Delegation of Services:' B4 3! , . , 5 >C "

ISSUES (1) How is it determined which services cart'
RAISED: properly be delegated and which cannot?

(2) What requirements apply when services are
- delegated?

A 'PPLICABLE -bRule 7 Delegation 'of ServicesM.D
RULES: is the use of auxiliary health care personnel

to provide eye care services for which the ` ,
ophthalmologist is responsible. An ophthal-.-

. . ' mologist must not delegate to an auxiliary
those aspects of eye care within the unique -:

. competence of the ophthalmologist (which do not ',
include those permitted by law to be performed
by auxiliaries). When other aspects of eye
care for which the ophthalmologist is respon-
sible are delegated to an auxiliary, the'
auxiliary must be qualified and adequately -
supervised. An ophthalmologist may make _-
different arrangements for the delegation of ;N
eye care in special circumstances, such as
emergencies, if the patient's welfare and
rights are placed above all other considera-
tions.'

CIRCUMSTANCES OF THE INQUIRY

Dr. Miller, a Fellow of the Academy, has established i
private practice in general ophthalmology. She employs,
among others, a licensed optometrist and an unlicensed
assistant. DI!. Miller uses the services of the optometrist
to perform refractions and the assistant to plot yisual
fields and perform other data-gathering functions. She has
personally trained the assistant, and supplemented the
training of the optometrist. She supervises the activities '
of both on a daily basis, and knows both to be competent. -
In the same building in which Dr. Miller 'practices, a '
licensed optician has offices. Dr. Miller has no business
relationship with the optician but she has directed patients
to the optician (as well as to other opticians) for filling
prescriptions for spectacles, with satisfactory results.
Dr. Miller wishes to know whether these arrangements are

', Ionistent' wAth the Academy's Code. of Ethics. ' ' ^ I)

* ,\, RESOLUTION OF THE ISSUES,.RAISE .i ,

Rule 7 of the .Rules of Ethics addresses the profes- I -
sional delegation of duties from ophthalmologists to '
non-physician, auxiliary, health care personnel such as
optometrists, orthoptists, technicians, assistants - and
nurses. Referral to other physicians, even junior members
of a practice group, is not such 'delegation' and therefore
is governed not by Rule 7 but by other Rules of Ethics.

The first principle embodied in the Rule is that an
ophthalmologist remains responsible for fhe eye care_ By
services provided by auxiliary personnel under her supetr
vision. Therefore, whatever the degree of appropriate
delegation, Dr. Miller remains responsible for the quality
of services provided by the optometrist and assistant as
part of her practice. It appears from the facts presented.
that she has trained and does supervise both.

Rule 7 does not mandate a particular mode or degree of
proper supervision. Under various state laws, supervision
requirements may vary from required direct, on-site super-
vision, to appropriate standing orders and telephone
consultations. An ophthalmologist must comply with such
state laws, in addition to the requirement in the Rule that
the auxiliary be 'qualified and adequately supervised.' It
appears from the facts presented that the optometrist is
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licensed, and in the absence of any facts to the contrary,

it will be assumed that Dr. Miller has a reasonable basis

for believing both auxiliaries to be competent.

Dr. Miller is not responsible for the professional

performance of the optician, who is not under her control.

Of course, an ophthalmologist should not refer patients to

an optician if (s)he believes that the optician does not

provide high quality services. But in the case presented,

the optician's services have been adequate. Also, relations

between ophthalmologists and opticians might, in some cases,

be governed by other Rules which do not appear relevant in

this case, such as Rule 11, which provides that -An

ophthalmologist's clinical judgment and practice must not be'

affected by economic interest in, commitment to, or benefit

from, professionally related commercial enterprisq. -- .l-

The next important issue raised by Rule 7 is the proper

scope of services which may be delegated to auxiliaries.

The Rule makes clear that it is ethical and appropriate for

certain functions to be delegated to auxiliaries, in

conformity wieh state law and the Ruies of, Ethics. . Any

services which under applicable state law an auxiliey is

licensed to perform are therefore not within 'the unique

competence of the ophthalmologist' under that state system,

and they may properly be delegated to auxiliaries. Under

the Rule, an ophthalmologist 'must not' delegate to

auxiliaries those tasks which are within his/her unique

competence. Naturally, since state laws vary, practices on

delegation will also vary, and the Rble's reference to the

'unique competence of the ophthalmologist' does not preclude

this. However, the overriding concern of Rule 7 is to

insure *the best care for the patient. (See also Principle

of Ethics 1, which states that -An issue of. ethics in

ophthalmology is resolved by the determination that the best,.

interest of the patient is 'served.) Therefore, Fan -

ophthalmologist is not required to delegate at all; (s)he

may perform all services himself/herself. Moreover, the

fact that a particular service under state law is permitted

to be performed by an auxiliary does not require an ophthal-

mologist to delegate it to particular individual auxil-

iaries, if doing so would not be in the best interests of a

patient. The ophthalmologist may, but need not, delegate

services, depending upon his/her discretionary professional

judgment about the individual auxiliary's skills, the

interests of the patient, and other factors.

Dr. Miller has delegated refractions to the optometrist

and visual field plotting to the assistant. Under most if

not all state laws, these tasks are not within the 'unique

competence- of the ophthalmologist and therefore, absent

some special local regulation, Dr. Miller is free to

delegate such services under adequate supervision. Other

tasks which frequently will be permissible to delegate to.

auxiliaries are taking the patient's history, visual acuity

testing, measurement of eye pressure, and nursing care.

While some auxiliaries, such as optometrists, perform

certain of these functions independently, when they function

under the control of an ophthalmologist, they are apxil-

iaries subject' to- Rule 7 and its requirement of adequate

supervision .

The final sentence of the Rule reflects the recognitiolni,

that whatever the ideal allocation of eye care functions,

emergencies and other special circumstances may require

different arrangements. The example posed does not require

further elaboration on this issue. However, Dr. Miller

would not, for example, fail to conform to the Rule's

requirement of 'adequate supervision' if in her absence in

an emergency and after telephone authorization from Dr.

Miller. the office optometrist performed certain functions

which CsWhe might not customarily perform, provided that Dr.

Miller reviews the patient's condition as soon thereafter as

is fea&ible. - - . -
w ~~~~~~. . . ..q.. .-. .42:<

APPROVED BY THE ETHICS:COMMITTEE IN MAY, 1984 .
APPROVED BY THE BOARD OP DIRECTORS IN JUNE, 1984

88-297 0 - 89 - 8
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SpjBECT: Fees for Postoperative Care S5-1
ISUES ; May an ophthalmologist ethicallyRAIS : a referring optometrist as compt

forming the postoperative refract

APPIUCABLE
* RULESt

pay a portidn of his surgical fee to
!nsation for the optometrist'spe:,iOn and other fohow-up care?

"Rule 8. Postoperative Care. The providing of postoperative eyecare until the patient has recovered is integral to patient manage-ment. The operating ophthalmologist should provide those aspectsof postoperative care within the unique competence of theophthalmologist (which do not include those permitted by law to beperformed by auxiliaries). Otherwise, the operating ophthalmologistmust make arrangements before surgery for referral of the patientto another ophthalmologist, with the patient's approval and that ofthe other ophthalmologist. The operating ophthalmologist may makedifferent arrangements, for the provision of those aspects ofpostoperative eye care within the unique competence of theophthalmologist in special circumstances, such as emergencies orwhen no ophthalmologist is available, if the patient's welfare andrights are placed above aU other considerations. Fees should reflectpostoperative eye care arrangements with advance disclosure to the

"Rule 9. Medical and Surgical Procedures. An ophthalmologist mustnot misrepresent the service that is performed or the charges madefor that service."

'Rule 11. Commercial Relationships. An ophthalmologist's clinIaljudgment and practice must not be affected by economic interest incommitment to, or benefit from professionaly-related commerclaa
enterprises."

OTHER See Advisory Opinions 84-3 (Delegation of Services) and 84-5REFERENCESs (Postoperative Care).

CIRCUMSTANCES OF THE INQUIRY

Dr. Grant, an ophthalmologist (and Fellow of the Academy) is engaged in privatepractice, and often receives referrals for eye surgery from optometrists in his area. Oneof these, Optometrist Dunhe, approaches him one day and says In essence the following:"Listen, Grant: You're a good ophthalmologist, and I have observed good results inpatients I've sent to you. But there are lots of other good ophthalmologists around here.if you want me to continue sending you patients, I think you ought to share-your fee withme. When I send you a cataract surgery patient,.you just send me a check for $100 - andI'll do the postoperative care and save you the trouble of seeing the patient. Lots of yourcolleagues are doing this for me, and it's only fair that you do, too. What do you say?"
Dr. Grant has Inquired whether, ethically, he may agree to such anarrangement.

RESOLUTION OF THE ISSUES RAISED

-pree . an Em_ n would clearland violate theCode ot tnlcs However, this inquiry Implicates everal=dif
vi degrees of acceptability in different contexts. First, invocation of the term."fee-splitting" really does not advance the inquiry either way. Traditionally, fee-'~splitting refers to sharing of fees with another professional simply for the referrarof aptient, without regard to whether any services are actually performed. However, even.payments from ophthalmologists to optometrists for referrals where the optometrist does,perr se a _r__unnecessary reserrass, unnecessary costs, and reberra:''to opntnammologistsswno may not

optometrists would ~be ectmonable the saereasons a RAIt
tht eIegitjlte~a s eog f f _ _*SEC;. h3b))bar.pa~y:men-ts-o thys Jjjusacsw eeM daeoMedicaid funds are involved. Ophthalmologists should consult with legal counselconcernmngm"'"Iogauty or arrangements in which such payments may possibly beinvolved. This Advisory Opinion wil discuss only their ethical Implications.
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In order to avoid unethical (and possibly illegal) payments, Optometrist Dunne mayjo

only be paid a fee which, in the local market, would be commensurate with his usual fees

for the services Dunne actually performs. If there is any substantial "premium" paid in

excess of such usual fees, then obviously a fee has been paid for the act of referral itself.

if Dr. Grant were to write a check to Dr. Dunne every time he receives a referral,
he would also violate Rule of Ethics S on Postoperative Care. Since "the providing of

postoperative eye- care until the patient has recovered is integral to patient

management," Dr. Grant would be remiss in his duties If he routinely and In advance

simply arranged (and paid) for Optometrist Dunne to see the patient, assess his condition,

and perform the refraction. Dunne may be able to perform the refraction, but It is the

operating surgeon's obligation to examine the~ent postop b andinsure thaI.

-mdcltodto- r~esm swa possible. lIni wlSthRuleS,

pr7lsT~ns sor postoperat=ve _are should be made on an individualized basis, in light of

what is best for each patient. (See Advisory Opinion g5-5.) A standing arrangement for

postoperative care for all patients violates this principle.

Dr. Grant must bear in mind that the existence of such a standing arrangement

- inherently has the potential for influencing his judgment about whether he, or

Optometrist Dunne, or another optometrist, can best serve a particular patient's
interests. Since Dr. Grant will be obligated to pay Dunne anyway, Dr. Grant might be

reluctant to perform such services himself, or to refer the patient to another

ophthalmologist, physician or optometrist. This arrangement thus has the inherent

potential to violate Rule of Ethics 11, that "An ophthalmologist's clinical judgment and

practice must not be affected by economic relationships . Depending on what is or is

not disclosed to the patient, such an arrangement may also violate Rule of Ethics 9,

which provides that "An ophthalmologist must not misrepresent the service that is

performed or the charges made for that service.!

The postoperative refraction is an element of postoperative care that is not

"within the unique competence of the ophthalmologist", and accordingly, several

arrangements would be ethical under the Code. Dr. Grant may perform this service

himself and Include the cost in his global surgical fee (which is a common practice). Dr.

Grant may reduce his global fee by the cost of the refraction and advise the patient that

he can receive the refraction from Dr. Grant, from another ophthalmologist, or from an

optometrist. However, In order to Insure that the patient (and third party payors)

1.^undqrstand exactly who is being paid for what service, and to avoid the appearance of

* impropriety, except In exceptional circumstances. Dr. Grant should not pay an
optometrist for the refraction, instead, the patient should pay each provider of care for

the service actually performed by him/her.

APPROVED BY THE ETHICS COMMITTEE IN JANUARY 1985
APPROVED BY THE BOARD OF DIRECTORS IN FEBRUARY 1985

- 3 -
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BOARD OF MEDICAL EXAMINERS
Zno=} ~~~~OF THE _

STATE OF NORTH CAROLINA

* Frog,. Bryant 0. Paris. Jr.. Executive Secretary

To: All Licensed Ophthalmologists

Re: Post-operative Care by Optometrists

At its recent meeting, the Board of Medical Examiners adopted a motionthat the following views of the Board be sent to all licensedophthalmologists in the State of North Carolina.

It has come to the attention of the Board of Medical Examiners thatthere are a growing number of situations in North Carolina in which
ophthalmologists have entered into arrangements with optometristswhereby the optometrists refer to the ophthalmologists patients for
cataract surgery and that following such surgery these patients arethen returned by the ophthalmologists to the care of the referringoptometrists for post-operative care and following. Because it isthe view of the Board that such post-operative care and following
constitutes the practice of medicine, the practice of permitting
persons who are not licensed to practice medicine in the State ofNorth Carolina to provide such care is specifically disapproved by
the Board.

- _ ,, ,r .
._: BDPJr:kb/0594K .

10/4/85

Medicare
Jan-kry j 9A I I _t

e. dt al<Nco a nlt . oil.. '
'P~~~~~~~~~~~~~~~~~?~~. .,0 .A " :.- . :M.

Inedicare Notice Pnidentia1

*-~ '5 0 4ective. 1 dttely, procidure coda. W9245* Mea been ase*anrd for reat. -J -ftoitr-up~ Citaect ..m............turgerrgsre .revided by. .en' optasrist ast 0rphydaici etbei. s,

dt Lgyt tbe operating enrgeoi. !h opergri-ou .rggpon~ndttt sd~z r

b OP~iJ caL tppro~u ~lprc gjERe (Exca pie - Surgeon 66984-54-Lt -

. *d t11 e tubiet o rinor tceand d ductibl. Tbo stargiCutl *llowti. UsLU'g
Ned~~~~~~~~~~~w

ear. benefit fcor the foirwos-n corellow-up cahr. by tae operltg eSurgeoa due;P
- ton ceileaation, etc.. will *at bectsld ...d t port of tbe global *vrgerr

.1 0llo-wibLe _ASbULalu _A

, , If asrgery on the econd ae follow closely eoough r chec .nbhtattl follow-np
r.-re for both yes catu be bnadLed concurrently, the alet should be codedW9245-DB. Por future reference. if the aleL for the first Ye has. already beensubhitted, the second claim ehould sbow the modifier -Ye-, od the adjusted
charge for the secoad ye ro tbit the proper baheefit. for the cohbioed cars cta
be deternined accorditgly. 1JFL2llow-.p cars 1. nxunnsA rd..eomtannniu
operacing r-eoa, the optqohirist . fee sbou b hesvedecceonI, pgj

qtyttb teryic accaahit1redeF-p The ae procedure code shouldstill he used. clams already ia process at thic time will be snhbjeet to theglobal allowable limits.

��F .. � ." -, "..
| .-, ..\

:k_ -.;. .:
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Aoy existing arrangenents whereby the aurgeoo pays the other provider for the

follow-up care hould be discontinued at once * bas EA has indicated that the

provider rendering the servie hould do his n-n billing in order to avoid the

Iofor.s.e of referral for the purpose of earni.g or splittil g fie. shicb -y

constitute a violatlee of the Anti Freud end Abu-e aendanoto to the Social

Security Act. PaFlure to use the appropriate codes asd nodifiere ey elan be

considered nisrepreatcation sd -y result is investigation end poasible

snction action. The soes of the referring or referral provider od the

date(-) of airgery sGovld b.e shoe c th respective liu torso. It oh-.ad be

re.eebered that the beneficiary under this sew systet vill be responsible for

osieurane end deductible pynents for the referred followp ear, ad the

provider will be expected to bill the patient -cordingly. '

Providers rendering follo-up care should indicate on the dlci form a11 etCh ..

dates of service vbich hove occurred up to the tin the for is aubitted . .

Subseque.t dates of urvite hould be docunented in the patient's record for

Hadicare uditing purposes. A global fee should be uhbitted. The seem.

alsu bye hv-ay bess established at $175 for one eye. sd $225 for both eyes.

5059245 Post-oporative cAtaract follow-up caro by a phynicini other than the

Porerting ophthalelogisc (includee o1l services related to urgcl 01

-- core for 120 days fr.. the dcet of surgery ad the prescriptiOn for.

persanent less(eo) or spoctenies)

Modifirc - IT Right eye
LT Leftt eYe,
YD Both eyee (I ;

RESOLUTION

WHEREAS, St is the established policy of the North Carolina

Society of Ophthalmology. Inc. ('Society') that its members

maintaln high ethical standards; and.

WHEREAS, 'after careful review by this Society, it has been -

determined that the Principles'of Ethics of the American Academy,

of Ophthalmology [and the American Medical Association] can

provide helpful guidance and direction concerning Such ethics ' :
matters; and

WHEREAS, it is the intent of this Society that an impartial

Ethics Committee be created to provide an informal forum for

the consideration of ethics matters; THEREFORE, BE IT.

RESOLVED, that the Bylaws of the Society be amended'ii

follows:el -. a_

1. Article IS, Section 8 of the Bylaws is amended by t
deleting the last sentence and inserting in lieu thereof .the

following; 'The Principles of the American Academy of

Ophthalmology (and the Principles of Medical Ethics of the

American Medical Association?] shall guide the conduct of

members of the Society and shall be the general standards by

which professional conduct is judged, and unethical behavior

on 'the part of a member shall be grounds for expulsion.'"
s *.- =-.

2. Article VI of the Bylaws is amended by adding a new

Section 2 thereof to read as follows: - . .-- t

'Section 2. Ethics Committee. An Ethics Committee shall

be comprised of the current officers and the last five Presidents

of the Society and is charged with supervising and mediating

matters involving .the ethical deportment of its members. The

Chairman shall be the current Vice President and legal counsel

shall be a consultant to the Committee. The Committee shall

review only written and signed complaints against members who -

practice in North Carolina. The activities of the Committee .

shall be held confidential, and a member against whom the

complaint has been made shall be notified of the nature of the

complaint and given~-an opportunity to respond. 'All communications e

shall be-considered privileged. The Committee may recommend to

complaintants that they submit their complaints to the North

Carolina Medical Society, the American Academy of Ophthalmology

or the Board of Medical Examiners; further, the Committee may .

recommend to the Society that membership ip the Society be

suspended or revoked."

DRAFT 1

B:RESO.TXT
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J;:Iy '. 1935

J **7N -.

-.Mpovld thes auauit ofp1 evauatng sof Our Patients ia order to .-Improve the ouality cf eye care that Is Offered at theCenter. Your specIsliz94 id 1s in refraction and ev&luatin. i. .;icconbined with our surgical training. vill allow us to offer ey.surgery patients in Kentucky ad Indiaaa thb ssetial inredient fortotal quality 'te B:DU ; n jnERfye surgery.
For the last ten years." M v, been 4eligh Q'd to participate in thecare of optometric patien. Wirn eye surgery ua indicated. Thiscooperative car r~o~a~e4I ~b l to bQth prictices. with* th UALW~kGER bi t pa -t.nt;-ur shagad patient gaine4 theadvantage oitexpertise .n preacribingend fittingglasses an cotctIsz "a ... inatioq yRtb our !el Aled*urgicale l * 1 ; >--? - -*

actual fau gorp than .ouiyarsago, d thetpat ofovur practic'chngd to'aia1srl n4tedop;gra ajt, tn beingfollowed 
Lo otn y~xn~ee~ orptant. Be cause resultsof this unobp~ ppjy~'no~h1i aehas becu sopositi~ve fr upaita-wed elpd eypractclWytImprove an aItredy ucceefuj relationbip..

Being a "surgical practic, onvy".ve will continue to treat andfolloW madical-suroicsltsny l pbz aovzvr, affctive:
~~~ 8 PUCUST } OS85~~~~~~~~~~~~~~~~~~~~~~~~~~~~#wae, ,ff .i

the ~ ~ ~ ~ W~ILAOo-longec ptaxida preacriptions forglasses or contact lenses ow eny new patients. (On recantpostoperative patients thenr Vill be an initial two month delay asthey are informed of thc-nev policy change). Following this, all newand follow up patients Vill-.bo referred to an optonstrist in theirarea for refraction andfara esg needed, prior to and following theireye surgery. This cuabilps us to have the tine to provids the beetpossible madcal and puyn.aL.jtrq toy a,. ou4t patiente and provide
44 .. *._ _. , .-, ,you wIth:. - -

WdMprnrP

Scott P. Bowers, 1L.D.
Carolina Clinic
1700 S. Tarboro Street
Wilson, kC 27893

Dear Dr. Bowers:

!ank you for your letter of January 24, 19aexpressed by you and othere o'this subject.

T. hd d |'

,, A 1. 
I

5,. 212 :
-d~ b - . (US) 554 @ '''' }

Pndenlia7')
February A 986'

16. We appreciate the concerns

As wedacsed h

law autrorizing benefits to optonetrists for 'services related to the c On-dition of a phakia' has been in effect since July 1, 1981, and the GeneralSaeute o ±rtn carolina, 90-114 also addresses the types of serviceswhich may legally be provided by optometrists. Copies are attached foryour reviev, as well as copies of pertinent data from the Medicare CarriersManual.

...wusw"$ 9

..
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Medicare .ulletin *84-4 was issued from our office *and through subsequent

discussions with Health Care Financing Administration the offering of

VCms etc.. as discouraged, and as far as we -kow wa- _dicontinue.

The arrangement whereby payment was to be made by the surgeon to the

optometrist was also discussed with BCFA and the Inspector General's

office, and they concluded that no Impropriety existed as long as a pro-

fessional service mas being rendered. This we the basis for the

comments by Mr. Virgil Tuttle of our office in a letter dated

September 20, 1984.

Although the comments in Hr. Tuttle's letter may seem inconsistent with the

later Bulletin, it stated clearly that providing follow-up visits wae the

issue. whereas the lulletin was concerned with referral for a flat fee or

opportunity to provide care, which might result in increased cost to the

Program, depending on the nature of the offer and the nature of the

encouragement. In any event, the arrangement was examined by UCPA and the

Inspector General, and they found no basis for action. However, they

strongly encouraged billing by the person providing the service, and this

was the bas. of our January, 1986 instruction after the new coding system

was in place and we had obtained approval for the code W9245, and deter-

mined an allowable. The modifiers were drawn from Page 346, Appendix A,

APT-Fourth Edition, 1985, published by the American Medical Association.

The action w took ma intended to place cont;ols on em existing situatloti '

to prevent Medicare paying twice for the sale service. We regret that a ',,

controversy has-developed. but we are following both State and Federal law,

and must continue to do so until they are amended, or the State eoard of

Medical Examiners or Optometry Examiners take licen.sut revocation ctn

-Sincerely. - If

: .. . .

A. P. Walsh, Manager
Office Administration Division

Zsa

0i.,
State of North Caroflna

Department of Justice
PaX BOX 620

RALEIGH
27602062

January 30 , 1986

Scott P. Bowers, M.D.
Caroline Clinic, Inc.
1700 S. Tarboro Street
Wilson North Carolina 27893

Dear Dr. Bowers:

I am writing in response to your recent letter to the

Attorney General concerning Medicare policy which appears to

authorize fee-spliting between providers. This Office shares

your concerns and believes that Medicare should have considered

state law before adopting this new policy. The Board of

Medical Examiners has an important interest in upholding the

ethical standards of the profession which the new policy

appears to disregard.

It is hoped that Medicare will heed the opinion of the;

Board on this matter.

LACY ITH(MUCK10
Anmovem~

1.

/ ?9' '�
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We received the material which you sent to this Officeand if it should be helpful to the Board of Medical Examiners,we will forward it to Mr. Bryant Paris.

Very truly yours,

LACY H. THORNBURG
Attorney General

Robert R. Reilly
Assistant Attorney General

RRR:flf

cc:

I~~
State of Nc

.Depanrn
P.O.

276

LACv K 7n

sto w:!

Februwl

* . ,.Y*. c.,,..

G. W. Riddick, Jr., M.D.
Kinston Eye Clinic, P. A.
Doctors Drive
Kinston Clinic North
Kinston, North Carolina i.s.

)rth Carolina '
ent of Juctic

BOX 620
,LEIGH
02.oes

ry 19, 1986

Dear Dr. Rtddick:

I am writing in response to Youfrecent letter concerning :the response of this Office to. the Medicare poicy which

-per -ic 
whichTHRNUG

to authorize fee splitting among roviders. Wehave forwarded all the information received to the Boardof Medical Examiners for appropriate action.
The Board of Medical Examiners, by the Provisions.;oft'

Article ~ Rber R.1ii

Articlei1nof the General Statutes Chapter, is authorizedto oversee the practice of medicine -in this State.__q,,s90-14.12 permit theai Boa-J9D_±non
9'ff7VioTla5iZ, oft eFaue urthermor.- . 901

____________22___w__ eIic
iT~iud fiure to cfr, 

fth mdilPftfroreS . nly if the Bocc:nauth~ri~ed practice of medicine is thesto the Atre General for' investigation.
If the Board does make a referral to this Office pursuantto G.S. 90-21, this Office will investigate.

Very truly yours,

LACY H. THORNBURG * '

Attorney General .

Robert R. Reilly

Assistant Attorney General

RRR: flf

cc.
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February 5, 1986

Mr. A. P. Walsh
±laneger -
Office Administration Division
Medicare - Prudential Insurance Co.

of America
Box 2126
High Point, NC 27261 '

Dear Mr. Walsh: t.

I have received your response to the letter and accompanying
package of material which was mailed to you last week. Since
that initial mailing, I have received responses from various
people involved in this issue, and I thought I might share some
of them with you. I spoke to Cynthia Rook, the chief legislative
lobbyist for the American Academy of Ophthalmology in Washington,
D. C. Mrs. Rook related to mq the circumstances surrounding the
Federal Law authorizing benefits to optometrists. It should be
noted that the American Academy of Ophthalmology and the American
Optometric Association both sent representatives to the decision
makers in HCFA in- 1981 to hammer out the limitations and
parameters of optometry versus ophthalmology. As quoted by your
own letter, benefits to optometrists are for 'services related to
the condition of aphakia'. It was the understanding of both-the
American Optometric Association and the American Academy of
Ophthalmology, at that time, that the words 'care' and
'postsurgical' would never be applied to the profession of
optometry. Optometrists were making noises that they were not
being allowed proper reimbursement for refraction and routine
services to aphakic patients. Ophthalmology felt that
optometrists should indeed be reimbursed for the service of
providing refractions to postsurgical patients. The spirit and
letter of the rules as they were written and implemented at that
time in no way, shape or form intended for oatometrists te. be
allowed to provide postsureical care. The American Acaudely of
Ophthalmology is shocked and angry that a few selected
bureaucrats would take it upon themselves to reinterpret and
redefine the rules and regulations which were so carefully
hammered out in 1981. Indeed, the Academy intends to fully
reopen this issue with the top decision makers in HCFA and find
out exactly by whom and when the spirit and intent of the rules
and regulations were changed. Again, quoting from your own
Medicare carriers manual, section A2020.10 'effective July, 1,
-]8l, expands the coverage of services furnished by optometrisata
to include services related to the-condition of aphakia . . . . .
. if the optometrists furnishing thege services are legally
authorized to perform them'. The abdue carrier's manual excerpt.
does not list -postsurgical care'. I think that organized
optometry (with the acquiescence of a few Medicare officials) has
taken an inch and stretched it into forty miles. I, therefore,
with to point out to you again that it is the opinion of the N.
C. Ophthalmological Society, the N. C. Medical Association, and
the Medical Licensing Board of the State of N.C., that you have
violated state law. In addition, the American Academy of
Ophthalmology feels that the rules and regulations, which were
carefully hammered out by optometry, ophthalmology and HCFA, have
been re-examined and re-defined to the detriment of organized
medicine by a small handful of unscrupulous physicians and
providers.

We have notified the attorney general of our displeasure of this
state of affairs, and have received notification from his office'
that 'this office shares your concerns and believes that Wedicare
should have considered state law before adopting this new policy.
The Board of Medical Examiners has an important interest in
upholding the ethical standards 6f the profession which the new
policy appears to disregard. It is hoped that Medicare will heed
the opinion of the Board on this matter.'

It seems to me, Mr. Walsh, that a more proper approach to this
problem could have been taken by appropriately consulting the
Medical Licensing Board of this state and the attorney general's.'
office before iolacing into effect a policy which has such drastic.
consequences for the medical profession, and such. negative impact
on patient care.
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It is also disturbing that Medicare seems to have taken nointerest in the ethical considerations of such a policy.

It is also interesting that 'through subsequent discussion withHealth Care Financing Administration, the offering of VCRs, etc;was discouraged, and as far as we know, has continued-. I havenot been able to locate a single ophthalmologist in the Stat. ufN. C. who received any sort of offical or public notice that the
offe1ing of VCRs and television sets had been discouraged by -HCPA. You and I both know certain ophthalmic practices in theState of 11. C. were notified-that these schemes were probably inviolation of the Medicare Fraud and Abuse Act, and it was in thebeat interest of those certain practices to discontinue such 0arrangements immediately. The generfl perception of organizedophthalmology in this state is that special treatment was singledout for a few large practices. Most ophthalmologists in this :-state feel that they would have had the various law enforcementagencies on their backs in a heartbeat for cuch violations, yet 4few large practices in this state are 'discouraged' from .continuin such schemes. There are many ophthalmologists in'this Mstate WhO feel that a case can be made for preferential treatment;%by government officials towards a Jew large (and admittedly veryprofitable) private ophthalmic practices.

Lastly, I am examining the definition of optometry as included inthe optometry laws in the N. C. Code. Again, the words 'ctner -.than surgery' are repeatedly mentioned in the optometric law, cndit is obvious that the Legislature of N. C. did not intend foroptometrists to endeavor into the realm of surgery orpostsurgical management of patients. The N. C. Ophthalmological .isSociety, the N. C. M.edical Society, and the N. C. Board of---.Medical Examiners have indicated their willingness to file suit,if necessary, to obtain whatever legal clarification is needed toresolve this issue once and for all. I might add that Medicare'seagerness to run roughshod over organized medicine, organizedophthalmology, the entire codified body of ethics of theprofession, and the N. C. Board of Medical Cxaminers has notparticularly endeared Medicare or the Prudential Life InsurFnce-Company to any of us. -- -- : .

Prudential Life Insurance Company has an excellent reputation inthis state, and many physicians are finding it inconceiveablothat Prudential would have embarked on such a reckless coursewithout fully exploring the purpose and intent of the Federalnules and Regutatton, the state law, the ethical considerationsand the-opinion of the Medical Licensing Board and attorneygeneral. I do not think Prudential, Medicare or NCFA has heardthe last on this issue as a tremendous groundswell of outrage .iVdeveloping in this state through both the professional andregulatory bodies to see this unfortunate decision reversed. _
Please do not hesitate to call my office at the above listednumber if I can provide any further information to you which youmay find helpful in regards to this matter.

Most sincerely,

Scott P. Bowers, M.D.

SPB/btb

July 22, 1986 .

Mr. BryantoD. Paris, Jr.
Executive Secretary
Bohrd of Medical Examiners
State of North Carolina
Suite 214, 222 N. Person Street
Raleigh, NC 27601
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Dear Bryant:

The N. C State Ophthalmological Society has recently conducted a
practice survey poll of the entire body of licensed
ophthalmologists in the State of North Carolina. It should be
noted that this practice survey poll was sent to every licensed
ophthalmologist in the state whether or not he was a member of
the N. C. Ophthalmological Society. An honest and sincere '.
attempt was made to contact every licensed ophthalmologist, such

..that the resulting poll would be truly representative of the
practice patterns of the ophthalmologists of the State of N. C.
X have enclosed a copy of the poll's questions for your perusal.
I would like to point out that the poll in no way tries to elicit
a certain position from the responders, but simply asks open
ended questions in an honest attempt to determine what is the
prevailing standard of care in the State of N. C. Four weeks
have passed since the poll was first mailed out, and we have now.
received responses from 143 individuals. This represents a 52% -
response rate thus far. The results of the poll are as follows -

1. 134 out of 143 ophthalmologists indicated that they
did perform some form of cataract surgery for an
affirmative response rate of 94%. Nine physicians
indicated they did not perform cataract surgery in
their practice, and no further information was sought
from them from this poll.

2. 130 out of 134 ophthalmologists who perform cataract
surgery (97%) indicated that they did perform a
history and physical examination on their patients I;
preoperatively. Four individgais (3%) responded that
they did not perform a history and physical
preoperatively. Of these four responders who did not
do preop history and physicals, one wrote that the
preoperative history and physical for his patients
was always performed by another medical doctor, and
a second responder indicated that he did a meticulous 4
history preoperatively on his patients but performed
no physical examination.

3.. Of those ophthalmologists who performed. cataract
surgery and performed a preoperative history and.
physical, 130 out of 130 indicate that they perfbrm
this physical examination themselves or have it
performed for them by another licensed medical
doctor. No physician indicated that they allowed
ancillary medical personnel to perform histories
and physicals for them. Four physicians left the
question blank.

4. 122 out of 134 ophthalmologists indicated that they
followed their postoperative cataract surgery patients
for eight weeks or longer 191%). Twelve
ophthalmologists indicated that they follow their
postoperative cataract surgery patients for a period
of between five and seven weeks (9%). No
ophthalmologist followed their postoperative cataract
surgery patients for any less that five to seven weekp.

5. 51 responding ophthalmologists Out of 134 who performed
cataract surgery indicated that they provided seven or
more postoperative visits for their patients (38%).
77 out of these 134 ophthalmologists indicated that
they provide between four and six postoperative visits

.(57.5%)'. Six ophthalmologists indicated that they
provide two to three postoperative visits (4.50).
Combining the first two categories, it is plain that
95.5% of the responding ophthalmologists provide at
least four or more postoperative visits to their
cataract surgery patients.

6. 126 out of the 134 cataract surgeons responding in this
poll indicated that they did perform their own lid
block (94%). Eight ophthalmologists (6%) indicated
that this function was performed by someone other than
themselves.

7. 134 out of 134 of the cataract surgeons who responded
to the survey indicaced that they did their own wound
closure. No responders indicated that wound closure
was performed by anyone other than the operating
surgeon.
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-6. 133 out of 134 (99|) of the cataract surgeons
-responding to this survey indicated that they did not...allow ancillary personnel to provide any of the - -Wpostoperative follow up examinations for them. One
ophthalmologist (1) indicated that he utilized
licensed physicians' assistants to provide :-

-postoperative examinations for him.

I believe the information enclosed above is an honest -..representation of the .practice patterns of the ophthalmologists
in the State of N. C. An honest attempt was made to poll allophthalmologists in, the State of N. C. whether or not they weremembers of the various state ophthalmological societies, medicalsocieties or whether they agreed or disagreed with the positionson ethics -taken .by the various professional organizations* .Iffurther responses to-this poll are received at-a later date we,of course, will update our information and keep you informedabout any significant shift in the trend.

I hope this information is helpful to you. Please don't hesitateto call my office at'the above listed address and number if I canprovide any further information to you which you may find useful.

With best regards, I am,

Sincerely yours,

. __. _ ..*......... ..s...

Scott P. Bowers, M.D. ... .. . -:

SPB/btb ^ -- - .

J-. I U11W1 CUIl.JIp LeU sulvey Lo:

PRACTICE SURVEY IN NORTH CAROLINA

* --..

1. Do you perform cataract extractions with, or without Implantation of an Intraocular
lens In your current practice situation? Yes No Please circle one.

2.' Do you perform a preoperative history and physical examination on your surgical
patients? Yes No Please circle one.

3. IL your answer is yes to question #2, are your preoperative examinations performed b
yourself; by another MD or by other ancillary personnel? Please specify.

4. How long do you follow your post surgical cataract patients? *-
a. one week or less
b. two to four weeks
c. five to seven weeks
d. eight weeks or longer

5. How many postoperative visits do you provide for your patients during their postoperative
recovery period?
a. one or less
b. two to three
c. four to six
d. seven or more

6. Do you do your own regional block If local anesthesia is employed with the surgical
procedure? Yes No Please circle one.
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7. Do you do your own-wound closure at the end of the surgical procedure? Yes No

Please circle one.

8. Are your patients followed postoperatively by an optometrist or other ancillary medical

personnel (other than for a routine postoperative refraction)? Yes No Please circle

one.

Other comments, opinions or suggestions:

PERSONAL AND CONFIDENTIAL

We are extremely nleased to announce the opening of the 49,000-
souare foot- Center, the larmest eye care facility of Its kiid
in the country. The Center encompasses facilities and equipment for. compre-
hensive diagnosis and therapy of all ocular conditions, an operatinn suite of
four totally-equipped operating rooms with complete audio-visual capabilities
in each operating room, a 175-seat capacity conference room, as well as many
other features.

We are writing to introduce to you the Eye Center. which we plan tb
develop into a regional eye center with the most experienced eye surqenns
available for your patients. In the next several months you will be receiving
several rommunications from us in our attc:rpt tc develnp with you a CoGDora-
tive ophthalniC-oDtometric team approach to provide all of our patients the
optimum care available anywhere.

In implementing this regional network, we will soon begin providiro
you with information on our Professional Referral System, which in accordance
with Medicare requlatinns allows doctors to perform postoperative examinatiohs
for a fee. This system will be tailored to your individual desires and
practice needs. Continuing medical education seminars and conferences,
approved for North Carolina education accreditation will be offered several
times during each year, not only addressing eye care problems, but also issues
of local, state and national political significance. An affiliation with tie
Center will also be available to those of you who may be interested, which
would allow you to benefit from future public relations and marketing effortt.

The will become a regional eye care -
facility. We will be asking you to join with us in order to guarantee that
all of our patients receive the best possible eye care in America.

Sincerely.
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THE UNIVERSITY OF NORTH CAROLINA , >
AT

CHAPEL HILL
Da- n5.k.'a 'h Ua,.,.q,'n~ tua. S.O.. MA_ do - _ June 2, 1986 mncma,. -

055 55.356 ~~~~~~~~~~~~~~~~~C.dHi.. "0.psi

Dear

- Thank you for your letter of April 30th. Since I am in the
- and since I feel str ongly about training for postoperative care, I have no problemin expressing my disdain for any surgeon who would let pre- or postoperative carebecome part Of the work Of optosetrists who are not trained in biology in any special

At last mOnth's North Carolina Society of Ophthalmology meeting in Asheville,I pointed out that young physicians having had four years of medical school (aftercollege) are only beginning to get into the biology of surgical care. They takean internship and then spend three or four years in their residency program inophthalmology. In this situation they have spent approximately eight years morethan optometrists in studying disease processes and, especially, the response ofthe body to injury and disease. Even in that situation, I find that the mosat difficultof all aspects of the ophthalmology training program is the teaching of postoperativecare. There are complications after any ocular surgery that come on quickly, relentleasaland, if not recognized early, may lead to blindness.

It is not particularly difficult to teach someone to become a good ophthalmiccutting surgeon. It is rich more difficult to teach them the factors involved-with preoperative decision making and postoperative care. Fros the patient's standpointit is the total surgical care that counts. It is the height of irresponsibilityfor any surgeon to allow non-medical personnel to make pre- and postoperative judgemsntsand decisions.

It is op to ophthalmology and ophthalmologists to protect patients from thevarious short-cuts and schemes that are beginning to appear in this country. Delegatingresponsibility to non-medical personnel is a short-cut and a scheeme, and it behoovesall of us to fight these inroads with responsible, knowledgeable, and personal.care of all of our patients.

Yours sincerely,

David E. Eiri N.. Baird S. Griason, M.D.
Chairman a Professor Associate Professor

thL. Cohen, M.D. Susie Y. Wong, M.D.
Associate Professor Assistant Professor

XU DUKE UNIVERSITY MEDICAL CENTER
May 5, 1986

~~~~~~~~~~~~~* . ,.: i
Board of Medical Examiners of the
State ot North Carolina

PFRO: Sensor Faculty, Department of Ophthalmalo

GARDIIBG, Post-Operatie Care by Optometrists

Th. Departout of Ophthaleology of the Duk. University Medical Centerescognixs the isportamce of pro- and post-operative care in conjunction withal ftorin of ocular surgery. While eurgical skills are a prerequisite for a
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favorable surgical result. pre-operative judgement and close post-operative

car, are equolly essential. It is our opinion. therefore, that all three

aspects of surgery require the primary attention of an ophthalmologist.

'Based on the-above considerations, we strongly endorse the position taken by

the Board of Medical Examiners of the State of North Carolina of October 4,

19B5, which states that the practice of permitting persons who are not

licensed to prectice medicine in the state of North Carolina to provide

post-operative care and following is specifically disapproved by the Board.

Jr..~~~~: . ::. :_,

Robert Hachbeer. M.D. EugndeJuan/Jr.. .D.

Chaip 6 PrpEsor of Ophthalmology Assistant Professor of Ophthalmology

/V. Banks Anerson, M.D. Brooka W. HcCu H.

Professgorf OphthlraoloW Associate Professor of Ophthalmology

* E ward C. Buckley, *M.D/ MCalvin U. Hitchlf. H.D.

As istant Professor o Ophthalmology Assistant Clinical Professor of
Ophthalmology

L. Michael Cobo. M.D. M. Bruce Shields, M.D.

{Assist at Profe;sor of Ophthalmology Pro>fessor of Ophthalmology

Jonathan J. Dutton. M.D., h.D. ames S. Tiedeman. M.D.,

Aset ant Professor of Ophthalmolo Assistant Clinical Professor of

n n ; ~~~~~~Ophthalmlology

Ga N. ou k M.D.

Associate Professor of Ophthalmology

( BS:rlg

cc:

WA

': - - ; : WAKE FOREST-

The Bowman Gray

-School of Mediorne . ' : C4ijj

Department of Ophthalmology .

(919) 748-409;

MEMORANDUM 'It

To: North Carolina Medical Society House or Delegates ;

From: The Department of Ophthalmology, Bowman Gray School or Medicine,

- Wake Forest University

.Subject: Medicare Reimbursement of Optometrists for Post-Operative
Cataract Care.

We would like it clearly understood that all of the residents trained in

Ophthalmology at this institution are taught that any fore of surgery on

a patient involves extensive pre-operative evaluation and consultation, ;

the surgical prooedure itself, and of equal importance careful post-operative

care through the recovery period. There are complications which can follow

cataract extraction, which if not identified and treated promptly, can

cause significant visual loss or even blindness. We feel very strongly

that any follow-up care tor a surgical procedure such as a cataract extrac-

tion should be performed solely by a medical doctor who has been trained

in and experienced all phases of cataract surgery. We strongly endorse

the position of the Board of Medical Examiners in reference to post-operative
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care of patients in the state of North Carolina. We reel strongly thatMedicare reimbursement of optometrists for Post-operative cataract careshould definiely not be allowed

/ o ( adD J. #ichard Marion, II.D.

Chairman & Professor Ass)4tant/roresmor/

Sichard a. Weaver, M.D R Jrey/ aver NrA D.Professor / Ass st sprnf.ssa..

; :4 ~~~~~~~~~~.
L. Frank Cashwell, W'D.
Assistant Professor

hn W. Reed, M.D.
Associate Professor

Medical College of Virginia
Associated Physicians
Department of Ophthalmology
(804) 786-9315

I .q ~- -:'Di

DATE: April 14, 1987

TO: State Board of Medicine
Commonwealth of Virginia - ' 2

FROM: Department of Ophthalmology ,
Medical College of Virginia

SUBJECT: Postoperative Care by Non-Physicians ;'

The Department of Ophthalmology of the Medical College of Virginai
believes that preoperative and postoperative care is an essentte ,;,j
and inseparable part of ophthalmologic surgery. Accurste ..
perioperative examination and management can be provided only by.
the ocular surgeon, who is qualified t- anticipate and treat
specific preoperative and postoperative events. Decisions
regarding management of inflammation, planning of suture removal
to optimize vision, as well as detection of potentially sight-
threatening complications of surgery such as endophthalmitis,
retinal detachment, or pupillary block glaucoma are all in the
realm of the ophthalmologist. The non-physician has no surgical
training or experience and can not possibly exercise the judgement
and clinical acumen required for even minimal standards of care. -Therefore, placing the responsibility of perioperative patient
care in the hands of a non-physician is a flagrant violation of
the American Academy of Ophthalmology Code of Ethics and presen1 .a danger to the patients' visual health. I

We have examined and firmly support the two declarations pending
before the State Board of Medicine. We believe these declarations
will protect and promote the patients' right to quality care. ; i

ara A. Kal r der, M.D.
As stant Professor of'Ophthalmology Assistant Clin~icslrofe~s!r of

s . Combs .D. Guerr .
As Ystant Professor of Ophthalmology Emeritus Profepsor in Qphthal~poiogy

-N

.8 ..--.
AMORE P. P *ER R. MS.
SARA A. KA.REISR. a..

-T WII. 11
-am.~~~~~~~
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Walter E Morgan il, M.D. J .Harbis
Assistant Clinical rofessor of or & Chai n ivision of

hlmoloefYZ ,U ';C t ;) Np

Davis B. Wyatt, M.D. JRoderick Macfonald, M.0
Associate Clinical Professor of Clinical Professor in Ophthalmolnn.

Ophthalmology

Mal. l Ka5en RV. - i~

fofessor t Ophthalmology

<R teln, ~~.U.
)deqt, almology

Resident. Ophthalmology

wascn~ei M

Aff Prof of Biomedical Engineering Program
Ass 44 ofg ~of Ophthalmology

Ass ,t5 Wfes 9phthalmology

don wafu M~n luZ
Resetta og . ,&7

Wler Harrisn.-u.U
Respi , hthal ogy

a a

id~ate a oP f Ophthalmology

n ce t
Re: ente tio~lmL,

1
o . .> - .

EASTERN VIRGINIA GRAOUATE SCHOOL OF MEDICINE
=' S84 DEPAPTMENT OF OPHTHALMOLCY

J 8isao80 KeMPsvnJ.E FROAD

Mac % ;> i NCNRFOLUC VI-RGNA 23502

E^RLF ctn
0-~-w

DATE: April 24, 1987 .

TO: Members, State Board of Medicine .
Cormonwealth of Virginia ;

FROM: Faculty Members
Department of Ophthalmology
Eastern Virginia Medical School

SUBJECT: PRE- AND POST-OPERATIVE OPHTHALMIC CARE
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In the Department of Ophthalmology at Eastern Virginia Medical
school, we have examined the declarations currently pending
before the State Board of Medicine. These declaratiofs seek to
guarantee patients undergoing ophthalmic surgery in the state of,
,Virginia appropriate standards of care, both in terms of pre-
operative evaluation for surgery and post-operative management..

Evaluating patients pre-operatively and the management of -^'
patients post-operatively is integral to the surgical process..:
Significant complications such as endophthalmitis, wound de-
hiscence, and filtering blebs could occur when patients are not
followed in a responsible manner by their primary ocular surgeon.
Abandonment of the patient to auxiliaries following the surgical
procedure is not in the best interest of the patients and is a
violation of the minimum standards of care.

COMMONWEALTH of VIRQGINI1A
Departnient of H~allhi Regulatory Boards12

Beard pa D edicine * ;

1 Do you agree that optometrists should render post- i

care following lens implantation?

yes IC 11 no

2. If the answer is no, would you say yes provided
specific D raining was required and verified by alicen sing
board?

dyes nmo

3. Other than refractions, do you believe optometrists should
render any part of Post-operative care based on a time
interval relative to the date of surgery?

I yes ' 1 no

4. If yes indicate:

(I month
I 2 months

[ 3 monts



239

S. Should optometrists be allowed to prescribe or use thera-

peutic drugs or medicines? -

-yes I I no

22 2 AYt > X/ 527, A;
-2/?Qe (7 72

_~ ~~~9 * f 7- --

R 8EPbRT OF REFERENCE COMMITTEE 11
PAGE4

18 (7) RESOLUTION 8 - POSTOPERATIVE PATIENT CARE BY PERSONS NOT LICENSED TO !
PRACTICE MEDICINE IN NORTH CAROLINA

1U~~~~~~~~~~~~~~~~~~.

1I RESOLUTION 21 - POSTOPERATIVE PATIENT CAR B'Y PERSONS NOT LICENSED TO

12 PRACTICE MEDICINE IN NORtH CAROLINA

13
14 RESOLUTION 28 - POSTOPERATIVE CARE OF CATARACT SURGERY PATIENTS 9

6 RECONMENDATION:

7
B Mr. Speaker. Reference Committee 11 recommends 2922s121-9n-IbS

9 : AA91n°1g...aSba11±M5 E5SE~tS 2O.LD_1S9Y9tBS9AM1YSDY_ 3. 3 D3
o .8- -i

2 RESOLVED. That the North Carolina Medical Society ogreer.witb'ti
.3 . the position thnt the Board of Medical Examiners of the State 'or
4 - North Carolin hna taken stating that the postoperative earn u

S of cataract surgery patients conntitutes the practice of

6 edicine; and be it further

8 Z 2 i tRESOLVED, That the North Carolina Medical Society ec k

9 confirmation through appropriate agencies an to whether

3 < permitting persons who are not licensed to practice medicine in

I the State of North Carolina to provide such care in a violation
2. of the Medical Practice Act; and be it further
.3

RESOLVED. That the North Carolina Medical Society encourage its
embership to provide postoperative care in accordance with the
ethics of the medical profession; and be it further

RESOLVED, That the North Caroline Medical Society encourage its
I membership to report to the North Carolina Board of Medical

Examiners any violations of the standards of the practtige of
medicine.

* -.

SUBSTITUTE RESOLUTION 8 adopted May 3. 1986 by NCMS House of Delegates

e. -,, -. ~ ~ ,, .> > . . , -,e'* '*'

BEFORE THE BOARD OF MEDICAL EXAMINERS
FOR THE STATE OF NORTH CAROLINA

IN RE:
Respondent

CONSENT ORDvR
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This cause came to be heard before the Board of Medical
Examiners of the State of North Carolina, at hearings held in the
months of March, June, July and September, 1987.. Evidence was
presented concerning several charges and allegations against the
Respondent. Petitioner was represented by - . and
Respondent was represented by lbs Notice of
Charges and Allegations is attached to this Order and
incorporated as if set out herein. Prior to conclusion qf

*evidence, the parties have entered into a Stipulation consisting
.of the following findings of fact:

1. In the treatment of certain patients whose charts are
'-identified in the Notice of Charges and Allegations,

hereinafter ," failed to perform an adequate
preoperative examination or physical, in that he delegated to
optometrists, nurses, or anesthesiologists the responsibility of
performing these functions, prior to cataract surgery. The
parties agree that it is not consistent with the standards of
acceptable and prevailing medical practices in North Carolina' for
the surgeon to see a patient for the first time at the time of
surgery without having performed a preoperative phys1cal or
obtained a preoperative history. agrees that he will
thoroughly examine' each patient on whom he performs surgery,,.
prior to surgery, and will review the patient's history with that
patient. further agrees that he will make an independent
diagnosis of cataracts in each patient on whom he performs
cataract Burcerv. and will not rely on others to make that
diagnosis. further agrees that he will have a detailed -
discussion with each patient regarding the diagnosis and the
nature of the surgery, advising the patient fully of the risks
involved.

2. - did not perform the 24-hour postoperative exam
following cataract surgery on certain patients whose charts are
identified in the Notice of Charges and Allegations.. Instead, he
delegated such examination to non-physicians, including nurses,
and optometrists. The parties agree that delegation of the 24-
hour postoperative exam following cataract surgery to non-
physicians is not consistent with the standards of acceptable and
prevailing medical practices in North Carolina. agrees
that he will perform each 24-hour postoperative exam on every
patient on whom he performs surgery, with clear documentation
that he has performed such examination, except in the case of
emergency, in which event, he will ensure that another
ophthalmologist performs such exam.

3. did not examine many of the patients whose charts
are identified in the Notice of Charges and Allegations at any
time after he performed cataract surgery on that patient. This
practice is not consistent with the standards of acceptable and
prevailing medical practices in North Carolina. agrees
-.that he will provide postoperative care for each patient on whom
he performs surgery until the healing process is complete. The
parties agree that it is not improper to involve non-physicians
in postoperative care, so long as the operating surgeon maintains
full responsibility for the patient's postoperative care and

-examines the patient in the period following surgery to assess ; .
* .the healing process and the long-term results.

4. Appropriately detailed surgical notes describing each
patient, his or her condition, the procedures, methods,
prostheses, results, prognosis, and medication relative to the
surgery, is-in the best interests of the patient and should be
prepared by or under the direct and immediate supervision of the
surgeon. Even in the case of repetitive surgical procedures, a
record should be kept of those routine details as well as all
significant variations. Some of i 'a records gave the,
appearance of being incomplete or unduly duplicative. has
modified his record keeping procedures and methods and will
henceforth continue to personally prepare separate, detailed
surgical notes for each patient on whom he performs surgery.

5. permitted non-physicians to sever sutures on some
of those patients whose charts are identified in the Notice of
Charges and Allegations. The decision to sever a suture and the
act of severing a suture are medical acts. Therefore, the --
decision to sever a suture should be made by the operating
surgeon, and the act of severing a suture must be performed only
by the operating surgeon or by those health care practitioners to
whom this act may be legally delegated.
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6. On several occasions, in the treatment of some patients
whose charts are listed in the Notice of Charges and Allegations,

allowed non-physicians to sign the prescriptions for
medications. It is improper to permit non-physicians. to
prescribe medicine, except as provided by certain North Carolina
General Statutes; one of which is Section 90-114, which permits
optometrists to prescribe medicine if there is communication and
collaboration with a licensed physician. The Board is of the
opinion that communication and collaboration as described in
North Carolina General Statutes Section 90-114 requires
consultation between the ophthalmologist and optometrist
regarding the specific patient for whom the medication is
prescribed. In addition, the optometrist should consult with the
ophthalmologist on each occasion on which medicine is
prescribed. agrees that he will not permit non-physicians
to prescribe medicine except as permitted by Statute, apd that in

'those situations described by North Carolina General Statutes
Section 90-114, he will consult with the optometrist specifically
with regard to the patient for Vhom medication is to be
prescribed.

In consideration of the above finding of facts:

1. The Board of Medical Examiners hereby strongly
reprimands - with respect to each of the
following charges contained in tne Notice of Charges and
Allegations: 2(a), 2(b), 2(c), 2(d), 2(e), the portion of 2(h)
cqncerning removal of sutures, 3(a), 3(b), 3(c), 3(d), 3(e) :
5(a), and the portion of 5(b) concerning removal of sutures-

2. The Board of Medical Examiners hereby dismisses each of
the following charges contained in the Notice of Charges and
-Allegations: 1, 2(f), 2(g), all of 2(h) except the portion
concerning removal of sutures, 2(i), 3(f), 3(g), 4, all of 5(b)
except the portion concerning removal of sutures;

3. The Board of Medical Examiners will continue to' monitor
s practice to see that he complies with the requirements of

this Order:

4. agrees that he will open his records to agents of
the Board at any reasonable time for inspection to assess
compliance with the requirements of this Order;

5. will obey all laws;

6. Failure of to comply with this Order shall be,.
grounds, after notice and a hearing, for review, including
revocation or suspension of his license to practice medicine.

By order of the Board q Zedical E or of the State of
North Carolina, this the _A-ye day of ( 1987.

BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NORTH CAROLINA -

BY: v

CONSENTED TO:

PETITIONER, BOARD OF MEDICAL EXAMINERS
OF THE STATE OF NORTH CAROLINA

BY: es
Jdaes L. Blackburn,

- Attorney for Petitioner

RESPONDENT.

BY:
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WoaBEC THE BOARD OF MEDICAL ExAMINERS

OF THE

STATE OP NORTH CAROLINA

IN RE: _ NlrICE OF CNARSES
AND ALLATTIONS

You are hereby given notice that the Board of Medical Examiners
Of-the State of North Carolina, herein referred to as 'Board' has
preferred and does hereby prefer against you the following charges and
allegations:

1. You represented to the Board that you would be responsible
for the supervision of and you have failed
.to supervise adequately and properly -- in
that you have failed to countersign patient records for patients upon
whom , performed Blepharopigfmentation, also
known as eyeliner surgery. Patient records included in this
allegation are listed in Exhibit A, attached hereto and are to be
identified in the public record as MM, MSM, ML-, VY, B:', CF, WE,
* SC, AND CAB.

2. In the treatmeni of your individual patients, hereinafter
referred to as- 'Patients', whose record nurnbers are separately
identified to you in Exhibit B you engaged in unprofessional conduct.
including, but not limited to, '' departure fra, or the failure to
conform to, the standards of acceptable and prevailing medical
practices in Violation of North Carolina General Statutes section
90-14(a)(6). The violations referred to in this paragraph include

,ethe following: c

a. As the surgeon you routinely did not perform adequate
preoperative examinations or physicals prior to your first
meeting with the patient in the

at which time you adeinistered anesthesia.

1b. You routinely neglected to porform the 24 hour esxamn
fof lwing closure and instead delegated such examination to
non-Physicians, -including nurses, and optometrists.

ta C. In many cases you did not examine the patient at any time
after the patient left the
Inc..%

*d. Surgical notes issued in your name wer e routinely dictated
by soseone other than yourself, that person being a
noq-physician.

a. Your surgical notes are inadequate in that they contain no
detail of your findings during operations and are nearly
exactly alike for all patient records listed in Exhibit B.

f. You performed unnecessary procedures on patients including
but notflimited to those whose records are listed in*Exhibit C.

.Y you igave xhiboptic to a patient separately identified to you
in Exhibit l, a 68-year-old wepan, who you knew or should have
known had a long history of respiratory problemsm.

h. You permitted non-physicians to perform surgical
p irocedures, including YAG Lasar Surgery, Iridectsties, and the

removal of sutures on your patients including but not limited
to those identified to you in Exhibit E.
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1. You presigned blank history and physical forms for patient
records including but not limited to those listed in Exhibit P.

3. In the treatment of your individual patients, hereinafter
referred to as 'Patients', whose record numbers are separately
identified to you in Exhibit B you exhibited a lack of professional
competence to practice medicine with a reasonable degree of skill and
safety for patients in Violation of North Carolina General Statutes
section 90-14(a)(11). The violations referred to in this paragraph

-include the following:

a. As the surgeon you routinely did not perform adequate
* * preoperative examinations or physicals prior to your first

meeting with the patient in the
Center at which time you administered anesthesia.

b. You routinely neglected to perform the 24 hour exam
following closure and instead delegated such examination to
non-physicians, including nurses, and optometrists.

c. In many cases you did not examine the patient at any time
after the patient left the

d. Surgical notes issued in your name were routinely dictated
by someone other than yourself, that person being a
non-physician.

e. Your surgical notes are inadequate in that they contain no
detail of your findings during the operation and are nearly
exactly alike for all patient records listed in Exhibit B.

f. You performed unnecessary procedures on patients including
but not limited to those whose records are listed in Exhibit C.

g.. You gave Timoptic to a patient separately identified to you
; in Exhibit D, a 68,year-old woman, who you knew or should have
known had a long history of respiratory problems.

4. You induced patients to consent to unnecessary surgery
through false representations to patients in violation of North
Carolina General Statutes section 90-14(a)(B).

. You aided and abetted the performance of medical acts or the
practice of medicine by individuals not approved by this Board to

:perform medical acts in this State nor licensed by 'this Board to
practice medicine in this State in the following:

- a. You allowed non-physicians, including nurses and
I ~ . - optanetrists, to prescribe medicine in your name.

b. You permitted non-physicians to perform surgical':procedures .5
.- including AG Laser Surgery, Iridectcmies and the removal of

sutures on your patients including but not limited to those
-, .identified to you in Exhibit E.

Sn the above respects, grounds exist for the revocation of the
- license to practice medicine issued to you by the undersigned Board.

* You are further given notice that you will be given an
.opportunity to appear before the Board in person and by counsel in a

hearing concerning the foregoing charge and allegation on the 10th day
of June. 1986. at 9:15 o'clock, AMl, at the

- at which time you may
..'present evidence on your behalf. In the meantime, you may file,

tZ# Within thirty [30) days, a written response to the foregoing charges
if you desire.

By order of the Board of Medical Examiners of the State of
.North Carolina

This the day of 1986.

ATS~~~r: 11~~EDICABEXAMINERS oF
:7 ^ - A s~~~~~~HE STATE OF NORTH CAROLINA

- If* tack hi,- By:/#.CJWo Zl'kAh.3.

ryanty Paris, Jr. Fack A. KcontV, M.D.
Executive Secretary President
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(A 1 he Amerieln College of Sur 

4 reons h. tlong
voiced strong opposition to the practice of itinerant
* surgery. The fumdamental characteristic of an
itinerant aurgeon ia that he or she doe not per'
*onIaly perform the diagnoatie vorkup and/or the
postoperative care of the surgical patient. An
itinerant aurgeon is simply an individual who per

- formtn the operation, Icaves the hospital once the
patient is out of the operating room, and usuall,
delegate subsequent care to nonsurgeons who are
not fully trained in postoperative management of

< - -the surgical patient
'a -It goes without saying that there are times when

very specific clinical skills nrewqired-a situation
I that allows a particular surgical specialist to per'
'rient form a specific operation and to delegate the postop

erative care to other surgeons who routinely man-
Iowa. age the postoperative care of surgical patients How-

ever, these exceptional situations are infrequent.
A rather interesting new development in the

itinerant surgery issue recently surfaced when, as
reported in the June 1987 issue of Medi-al Staff
Newm the Board of Trustees of the American

_ Hospital Association (AHA) instructed the staff of
the AHA to documen 'that adequate qualitv of
care standards related to itinerant surgery are being
maintained:' This charge is particularly interesting
in light of the fact that there are no formal
guidelines that can he used to evaluate sn-called

-ditor i itinerant surgery, other than to compare the results
of itinerant surgery with those of ethical surgery.n Erie If one were to play Devil's Advocate, ontn miglti

pyright ask why itinerant surgery has become of interest toarssd the American Hospital Association, Clearly, there
is a downswing in inpatient surgery these days

ttetr And, hospitals are under considerable pressure to
maintain their financial stability, or even to sur-
vive. It might he argued, then, that the practice of

s i;::: ~ 'it hinerant surgery tends to keep patients in the cum-
t511 ~ > - - munity and at the local hospital.

979;;

SN
�1.

It should he stated categorically that the ethical,
moral, and quality'of-care principle that the
American College of Surgeons has espoused were
never intended to differentiate, or discriminate, be-
tween small rural and larger suburban or urban
hospitals. However, it should be noted that a recent
report from the Arthur Andersen Company esti-
mates that one in 10 hospitals nationwide will
prohabl close by 1995. Thus, small rural hospitals
seem to he more at risk for survival as their oc'
cupanc) rates continue to decline,

It is of interest that during the past deced% rural
areas have increasingly been serviced by a #Kowing
number of modern specialists who practice without
the need to resort to itinerant surgely The tUan
dard of practice that is exereised by these specialists
has been equal to that adhered to by specialists in
larger, more urban areas and demonstrates that
pre- and postoperative care can be administered by
the surgeon in both rural and urban settings,

Thus, maintaining a high standard of care does
not necessarily limit rural area residents access to
hospitals. Howcvcr, it seems that the practice of -
itinerant sturgery has been accepted as a 'matet of
fact hb the officialn of the AHA and that they are
giuing to develop methods to maintain the quality of
s-ch care. One v omld nssume that an organization
that is as close to surgical education as is the AHA
..u sId recognize the fact that continuous care pro'

vided by the operating surgeon is superior to that
provided by individuals who have lesser experience
and training. So, it is important to realize that as
more suirgeons provide the total spectrum of ceare in'
rural America, 'convenienec' and 'quality' need
not he mutualiv exclusive.

Pout I A. Elert .I31

Septe. ber 1987 A+aflila

F A

1�

,I As I See It -. It

I
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APPENDIX 5

Illustrations of Referral Arrangements

O Letters and Networking Agreements

O Case Accounts

O Articles

May 27, 1987

Dear Dr.

Thank you for your excellent care of Mrs.
and your letter of May 13. I concur with your committment for
followup care by the operating surgeon postoperatively. I
believe we differ only in the amount and exclusivity of that
postoperative care.

As it has been your custom to bill Medicare patients the
-global fee" to cover both surgery and all followup care for 3
months, I would like to suggest a modification in your billing
procedure. I have learned from Medicare that your global fee
excludes payment to any other doctors for postoperative care for
90 days. This exclusion affects not only other staff doctors in
your department, but also the referring doctor. In other words,
neither I, nor anyone else may bill Medicare for Mrs. : E
care for 90 days after surgery. Obviously, Medicare has-always
covered refractive care and optical materials, but the real issue
is the patient's isolation for 3 months from her referring
doctor.

I would propose that separate billing for surgery and each
postoperative visit - whether performed by the operating doctor
or the referring doctor - would allow more cooperative and
consistent care for the patient. This will allow the patient to
see both her eye doctors and, I believe, give better and more
harmonious care for the patient.

Quite frankly, I cannot support a system whereby my referral
to a "global fee" surgeon excludes my direct care for my patient
for 3 months. An alternative is the "rebating" of postop care-
fees by the surgeon, but this is not a method I personally
endorse. I

Please consider my suggestion and discuss this issue at your
discretion. I look forward to continued dialogue , as I believe
this system would encourage referring doctors, especially
Optometrists, to more frequently send appropriate cataract
patients to It seems that the patient's best interests
are not served if excellent surgeons, such as youraeit, are
excluded from many Optometric patients because of a rest-raidtfe
billing practice.

With my best personal regards,
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Ihank you for the fine care which you provided to
; reported to our office today for pirt-ulertive lidction.

At presentation he reported good, stable VIsiuilr111 the ilt. eye.
lie went on to report that for tile past w.:k tile 1i t rye had been
'waterinigi. although nb foreign body sedlr.tiiri was pistit.

Eniterinig acuity of tle left eye was 20/Jr.. Cuu ret tuirt i 1,is minimal
refractive error Improved acuity to 20/2S. winch1 CIii liiir'ls nilcely
to our interferometry of November 3, viu/. Slit i Cirq evillrtiori
showed tire cornea to be clear arid tle woulid realir'j ririely. All
sutures were intact and there was ir0 stuLililrij ul thel sultUrrr,. lire
anterlor chamber was quiet and the pupn I was r urid a.ri iCrtive.

Nu iris trdnsillumlindtion defect was 11rl, lit - nell positioned

and tile capsule was intact With trace rrrulriiJ. mitii .*u. ii pressure
WdS l4inr lit.

I am very pleased with tie fine surgical reult or M,. Case.
luowever. I am verY disuleased with tire Idat thu I w.V. t afforded
tire opportunity to irartiCirdte iii tir jrl d"y rot tive period.
I li having a very difticult tilie Coiiviliriin riyselr Iar it was only
curiricidesce that Mr. filnal vi ilt sun pUrI Wa'. , lidy 92 post-
operatively.

A referral relationship is bsed airl imutual trust. MyrrI.t ii you
as d surgeon and your trust in ril ybi lily tU 1irovrldi Lunn.1lterlt carq
to my patients. If the trust does rot e.r.5 tIres tlie lldLitinship will
liot flourish, In the tutuie I fully ua. a-tLo LIr Ittllli l iii tile care
oh my patients.

Sincerely.

July 18. 1987

.. .. -. ... .......L\

Dear Dr.

.----------Than~k you for your letter of 7-6-87 regarding
_in Ia ?jI have enclosed a copy with this letter.

I -nave some questions about this post-operative period
you mentioned in the letter (I realize dic-
tates the letter but the post-operative question remains).

As I am sure you know the, changes in Medicare
of 4-1-87 allow for the performance of post-operative
services by the referring optometrist. I am comfortable
doing post-operative care and feel it Is In the best
interest of my patients and my practice to do the follow-
up care at my office.

I'm sure the fine details will be easy to resolve.
I am anxious to hear from your.

Sincerely.
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November 12, 1987

Dear Dr. COub.)

These are changing times in the eye health care delivery
system. With the expansion of optometric services reimbursable
by Medicare, traditional optometry/ophthalmology
relationships are also beginning to change. It seems
that many ophthalmic surgeons are now more aggressively seeking
optometric surgical referrals.

Eye Associates is in a unique position. We can
not only offer you maximum cooperation and clinical support,
but also provide your patients with the most current small
incision surgical techniques performed by a prominent, caring,
hiqhly qualified and experienced ophthalmic surgeon. Dr.

is firmly committed to a happy and satisfied surgical
patient. in additiont5o.Ataintaining good, timely_communication
with the referring doctor. Complimentary hospitalO
transportation services can beoarranged if need.

Please review the enclosed information. If you would like
further hands-on traing in the area Agof post wca axctasurqery
follow-up care, Dr. would be very happy to work with
you. Several area O.D.s have already taken advantage of this
frree instruction. Please call Eatthe office to arrange
a convenient time for you and Dr. to examine a number
of patients together in our : office

After practicing with a full time optometric associate for
over 3 years, and through his affiliation with as a
preceptor in the Externship Program, Dr. is well
aware of the high educational level and advanced clinical
capabilities of today's optometrists. As a fellow O.D. I will
strive to make certain that your patients are returned to your
office as soon as you feel comfortable to continue with tneiL
on-going professio'al eye care.

We look forward to serving you and your patients!

Sincerely

O.D.

M.D. I'C

..01.



249

March 1 j1988

.

You are cordially invited to join us fot a seminar on co-management Of ocular''
disease and maxibizing reimbursement for eye care providers oqlThursday' 7
March 31,1988mat 7:00 PH at thei Eye Center, - "'

More than ever we believe through a cooperative effort our patients can'
obtain the best possible eye care and we can all mutually benefit.

Joining us will be , O.D., former Associate Professor of Optometry
at - _ of Optometry and ', expers
on Optometric codinu and reimbursement.

We look forward to meeting with you.

Sincerely,

M.D. M.D.

J£B/CJP/jrd

Refreshments

RSVP by March 25, 1988

Pro and Poet Cataract Patient Management

Does this sound familiar? A Doctor of Optometry makes a
diagnosis of early cataract. The patient is counseled and told that
'uheda..not-ready. for surgery and is rescheduled for a follow-up in
four to six months. The patient goes home, becomes somewhat anxious
about her new diagnosis and then self-refers herself to a cataract
surgeon. The patient (and very possibly the whole family) is lost to
the doctor of optometry I

Zye Surgery Center ( is pleased to offer doctors
of'optometry a uniju oa portunity to provide ualitytpatient-care and
to be _nvolved in total patientmanagement throughout the course of
cataract development, surgical treatment and post-operative care

This opportunity begins at the time of early cataract 4iagnosis.
Instruct the patient that she is not ready for surgery, but if she
would like a'second opinion, you're familiar-with several excellent
surgeons. If the patient desires this second opinion, then request a
consultation at where a pre-cataract exam will confirm the
diagnosis. The patient will be sent back to you for further
management. Because the patient has now met the surgeon and feels
comfortable, she remains in your care until you and the patient
determine surgery is indicated.

At that time, the patient returns to where state-of-the-art
surgical techniques are employed in a modern, non-hospital facility.
Special attention is given to make the patient feel assured and
relaxed throughout the procedure. (Doctors of Optometry have the skilli/ nd instrumentation to pro videte stoe a ra e aein their own
offices. Therefore,"following surgery, your patient mFNFrE to
1 your office.)

She purpose of this course is to educate Doctors of Optometry
about Currnen Aproaches to Cataract Care anfd-to Launcn h-ts
opportunity for cooperative, quality patient care delivery
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June 6. 1985

O.D.

J CA

Dear

The _has moved
its practice to the Eye Institute,

Within the same complex we

have opened The - Center, which is an ambulatory

surgery center dedicated to eye surgery.. We are very excited

about our new direction and wish to share this excitement

with you.

As highly trained surgeons we wish to redirect our resources

to thovperformance of surgical procedures and woula ilFet0

enlist your cooperation in pro iding optometric services for our

patients. We would like to have you participate in our patients

\\postoperative optometric care and we will reimburse you for

performing this service. We will also make every effort :o

refer nonsurgical patients to you for refractions.

We will be setting up educational seminars to inform you of the

latest developments in ophthaloic surgery and will invite you

to observe surgery in our facility. We will also be providing

seminars to assist you in postoperative care.

If you are interested in assisting us in our redirection efforts.

please contact

Sincerely,

e.A.C.M.G.A.
Medical G-opjAdministrator

Dece.ber IS. 19Sf.

. _

is pleased to introduce an innovative program hich bLtt
significantly benefit Iou and your cataerct patients.

As you way kno., e at atrive to provide the finest
Surgieal eye carein sstate-of-the-art facility And, becuse our ambulatory
tmregecy center is liensed by the state nd -certified. .e are ble to
provide our medical services t minial Cost to the patient.

ise nel. programffirn. our dedicatio to providint the hiebe- qulty yecure
to th a iderly cititen. of the It in Vesi9sd to en-us that *our
patients receve the optial care valable to them, .d enable us to follov
your patient through their entire treat.ent progra..

- are offertng to cork closely vth optomttristo. mI yorself to di.9n 6e
a treat cataract *ureery patlo, be &.uarntee oer nest rtibt to rgt.irn1J0ur

p.t tentn yourprctice lolinn urgeryand e tI1l co-peneat *o 100.0

uir sea- to cover the cost of the post-oprTotive cr you vali o provsunn To

50 tce optometrists that meet certan referralriteria ae also.provding.
free of charte. video eassette re order snd a ustso video-taPs cogrnn
designd by usto educate your patients atoutctaract surtry an si then
feel ore at ease ith the procedure. Other features of our progran include.

- free conrihinr dueation seinars on post-operative
catact, surgery tere

- free transnortatiom for the patient and ecort if eeded

- free overnohtac coodttion for the patient and escort on
the dy of urery

le look foruard to meetint .ith you rt your officetto diucus- tie detuils of dur
n e Pro-tra. ve tillcosnart you vithin tiev ek to sciedulc vm sppomntm-t.

Sincaretl
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April 26, 1988

Dear

The purpose of this questionnaire is to elicit your opinions as they relate to
your opthalmology referral patterns and your interest in investing in an eye
center that would provide opthalmology services. Our client is interested in
developing an eye center that would serve residents
and offer transportation services to the center. The center would be designed
to treat those patients in need of opthalmoloov rel ' Iiirgei Fa nd would then
utilize the referring optometrist for follow-up care and routine eye care.
The goais of the center would be to:

-- Provide the needed care to the patients of the referring optometrist
while allowino the optometrist to keep control of the patients
without risk at losino the patient to the opthalmolsgist;

-- Allow the optometrist to have an equity interest in the center;

-- Provide the referrinA optometrist the opportunity to provide the
necessary follow-up care required after thie surgery.

Your response to this questionnaire will be handled confidentially by
We would appreciate your cooperation in completing this

questionnaire by May 10, 1988 and have enclosed a return envelope.

Please call me at if you have any questions. Thank you in
advance for your cooperation.

Very truly yours,

Enclosures

January 13,1987

Dear Dr.

!otweon is a corporation established to coordinate referral activities
vex .een Ophthalmologists and Optometrists. also markets and
,administers third party eye care plans with the "Total eye care
concept'

is planning to develop a program in the area.

We are seeking an Ophthalmologist to administer all tertiary~eye
care (medical treatment and 'surgery). Such an Ophthalmologist should
have an established Optometric referral network or be interested in
developing such a network.

Several large third party eye care plans have already been secured in
your area and we would like to begin administering this plan soon.

;17f you are interested please fill in the enclosed form and Optinet
will be contact you with further information.

Y.'Sincerely yours,

M.D.
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June 12, 1987

It was good news that the Omnibus Budget Reconciliation Act

expanded Optometric services. One of the areas is postoperative care

after cataract surgery. We feel that this change will strengthen the

relationship between Optometry and Ophthalmology and improve the

quality of care to our patients.

To help you better manage the postop patient we are having a seminar on

July 13th , from 6:00 to 8:00 pm in theA3 .-g Room at tbh

. Hotel in _-.. Topics to be discussed will be Techniques of

Cataract Surgery, Pre and Post-op management. and Common Postoperative

problems-. In addition we will have Mr. Ssq. discuss

current Medicare laws regarding this new service.

We have applied for two continuing education credits for this.

meeting. Please send in the enclosed card if you plan to attend.

We are looking forward to working with you in post-op management of

the cataract patient and hope to; see you on July 13th.

Sincerely yours. 2 /

July 13, 1987

Dear Doctor,

We are pleased to welcome you to our seminar on Postoperative

Management of Cataract Surgery.

These are certainly exciting times for Optometry and Ophthalmolgy, 
by

working together in postoperative management, we will improve the 
level

of care for all our patients.

As manv of you are aware, we recently established the

F - I--A -s. The -. is a regional network of

oprometrists and Ophthalmologists committed to perserving professional

and financial integrity in todays rapidly changing eye care environment.

Affiliated optometrists will be responsible for all primary eye care,

while affiliated ophthalmologists will be responsible for eye 
care at

the tertiary level.

-We are extending to you an invitation to join the .. as an

associate member. The membership fee is $500 and includes the

following:

1) $100 will be donated in your name to . Optometric

Political Action Committee.

2) Quarterly seminars will be sponsored by the the registration

fee (550- SlO0 will ne paid in full for all associate members.

3) Optional billing will be provided for postoperative care

4) Reimbursements will be paid for postoperative care for Medicare and

non-Medicare Patients.

5) We have an attorney on retainer for legal assistance on Medicare

issues and collection problems.

We sincerely hope you give careful consideration to joining the

If you are interested, please fill out the enclosed application.

Sincerely yours,
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C,,reron ..f.lrno, Attending OphthalmiloIlogia

August 26, 198/

O.D.

Dear Doctor

We are writing you at this time to invite you to our second Post
Operative Cataract Care Seminar which will be held on September
22, 1987 at 6:30 PM. We were sorry you could not attend our
first seminar of July 21, 1987, however, here is another
opportunity to explore the concept of networking with you for the
post-operative care of your patients. Basically, this
arranqement_would allow you to bill Medicare for providing
post-operative care to your patientsgwhlch we understand amounts
to 25% of the surgical fee. It also allows you to continue being

your patients'- -pemary eye care provider.

This seminar will be held at our facility t.oexplai-n the key
elements of pnst-opertiv.Ecwre, diagnosis and treatment of
complications and normal post-operative regimen. -

Enclosed is a brochure of our facility and a bulletin with a
program of the evening. We ask you to respond on or before
September 15th to make your reservation. Please call

, Director of Public Relations, at
extension

Thank you for your consideration and we look forward to hearing
from you.

VQry truly yotnrs,

M.D. M.D.

88-297 0 - 89 - 9
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7X8li71T'EDxCi>E INFORMATION
:l--f -A nm-;: 6

Dear-Mt-. & Mrs - -

Do you know that now you can have your eye examinations

covered under Medicare? Yes! 'Everything but the part that

determines the eyeglasses prescription is covered under Medicare.

On April 1st, the 6Omnibus Reconciliation Act' went into

effect and enables you freedom of choice of eye doctors. Now you

do not have to leave your neighborhood to have your eyes cared

for. However, glasses are still not covered except after

cataract surgery and, of course, you are still responsible for

your $75.00'deductable and the 20% which supplemental
insurances like "65 Special" pays.

If you have had cataract surgery and are wearing big, thick

glasses, you may be a candidate for extended wear contact lenses

or a secondary lens implant. If you are developing cataracts,

we will monitor their progression until they are mature and ripe

for surger. TZOur surgical consultant will make all the
arrangementW ror your operation including transportation it

necessary. We will manage all your preoperative and

postoperative care so that your traveling inconvenience is kept

to a minimum. All the above services are provided for you under

Medicare -,I-

If you have any questions, are an any doubt Concerning your

benefits, or would like to sake an appointment, please feel free

-o call our office at' Ask for ' - she's our

Medicare specialist.

Sincerely,
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January 27, .1988

Ooctor

We have recently distributed several thousand Senior . -

information packages to the seniors surrounding your office, however your

immediate area is currently available for participation with our

cataract marketing program.

We need physicians who would be able to accommodate approximately 1421

new patient cataract examinations in a 10 to 15 week period of time. Based on

the response to this program in other areas, we estimate 497 of these patients

will be cataract surgery candidates.

This program will be open to two to four ophthalmologists or groups

in your area who qualify and would be interested in participating. The chosen

participating physician(s) will have exclusive riohts to the program for up to

three years.

The participating physicians would agree to accept Medicare's

reimbursement plus any supplemental Insurance as full payment for a cataract

screening, surgery, and required outpatient treatment (A-Scan, etc.). This

would be only for patients.

The program is designed to operate within the

guidelines of the American Academy of Ophthalmology Ethics Committee's Advisory

Opinion 84-1 (Communications to the Public), 85-4 (Business Relationships

Concerning Patient Referral), and 85-6 (Advertising Claims). HCFA s current

determinations regarding assignment and waiver of co-payment/deductible are

also accommodated.

The surgery center/hospital-'and anesthesiologist that participate

will also be asked to waive Medicare's co-payment for their services provided to

these patients. This would allow the patient to receive

all requirea.cataract treatment with no out-of-pocket medical expense.

The program will be promoted by a very effective, full color,

mailina to all households in your area with a-resident over 65 years of age.

can usually be made compatible with your current marketing

and will promote public awareness of you and your office.-
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Dr. Page 2

We facilitate all inquiries and provide 31 administration ?fr the
duration of the program.

Our carefully trained patient counselors screen each caller for
eligibility under the guidelines of the program and answer non-medical
questions. Our 'staff is encouraged to take as riuch time as necessary to fully
Inform the patients and secure a quality referral. This sometimes takes More
than 30 minutes per patient. If qualified, tne patient is then referred to the
participating physician for treatment. At the time of the call, we schedule
the patient's appointment in a predetermined block of time.

We also determine if the patient is currently under the care of another
ophthalmologist. As the participating physician, you will decide if you want
these patients referred back to their existing doctor or referred to you.

Nearly 500,000 Age 65+ nousenolos have been contacted through the Senior
program. In several areas, more than 50% of these patients carried

supplemental insurance and did not require a waiver.

With the large number nf additional patients who would be referred to
your office through Senior : ., we feel tnis przgram is beneficial to
both patient and physician as well as a valued service to the community.

Dr. if you feel you would be a good candidate for
participation in the Senior -:marketing program or would like more
information, call me at and I will gladly answer your
questions.

Thank You

Consultant

P.S. The National Federation of the Blind has exclusively endorsed
--the Senior -- rogramn and'provides a special note to all
potential Senior patients about this endorsement.

P.P.S. If you would like to talk with ophthalmologists who have
-<-,participated in 'the Senior - program I will give you a few

names 'when you call.
.i@. . .- . . ,,
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October 9, 1987

Doctor -,

Before reading through this letter, take a moment to look over the

sample of the Senior -.. brochure which I've enclosed. While you may be

impressed with the quality of this small part of the complete package, there are

some additional facts that you should consider:

• Nearly all pieces may be fully edited to your satisfaction.

* We Fa-litate all inquiries including explaining Senior
Zo new patients, scheduling appointments, etc.

YOU HAVE NO ADDITIONAL BUSY-WIOW

^ The complete program includes a letter, envelope, business
reply card, brochure (enclosed), endorsement note, all
creative, production, postage, telemarketing, comprehensive
reports to you, confirmation letters to the patient, etc.

* Senior . - has been distributed to nearly 750,000
senior households from Hawaii to Florida.

A proven and effective marketing program, Senior accomodates

the needs of a practice growing and trying to keep ahead of the pack.

We are bringing this program to the ' area soon.
('te are interviewing for one to five ophthalmologists or groups who quality

and would be interested in participating. Th chosen ohysicien(s) will have

A exclusive rights to the prooram and all referred patients for up to three years.

It. there are approximately 76,814 senior households.
If this program interests you, I will send you a Profile And Projection Report

which will provide actual projected-returns based upon your specific needs

including your office location and the number of seniors who reside near

your office as well as a detailed description of our program.

If you do not own your own ASC, we would ask a area
hospital or suroery center to Participate and also waive Medicare's co-payment

for their services provided to these : patients. This would

allow the patient to receive all required cataract treatment with no
out-of-pocket medical expense.

. ~ ~..~e is designed to operate within the guidelines
of the American Academy of Cphthalmology Ethics Committee's Advisory opinion

84-1 (Communications to the Public), 85-4 (Business Relationships Concerning

Patient Referral), and 85-6 (Advertising Claims). HCFA's current determinations

regarding assignmsent and waiver of co-payment/deductible are also accomnodated.

- -an usually be made compatible with your current marketing

and will promote public awareness of you and your office. You may even include

additional material in the package.

Certainly any well conceived marketing program for your office
will elicit some response when mailed to all senior households in

your area. But - -- has a proven history of patient referral

throughout the tUo. You benefit from the expertise of Creative Marketing
Design's research and development In healthcare marketing. You receive
the exhasies of scale. of working with a large national firm. '
.* .: . _ enjoys the non-paid endorsement of the National Federation of

the Blind. You can even talk with other ophthalmologists who have
participated and discuss real results and what patients really think.

If you would like more detailed information about
call me at - -- No charge. No obligation.

(Coax)
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LETTER OF AGREEMENT

To be entered Into between the Eye Institute, M.D.. Director
and all referring Optometrists.

It is the understanding of both parties,. M.D. nd
PI that the global fee recelvdd by Dr. _ is an exclusive fe for the

foUow up care of ost-sura cataract patients The fee Is In payn r ioptometrists
prov;.Aon of post--op cataract car, rfr a per t of 6 months after surgery. This fee Is paid per
cataract surgical patient referral, If the patient has bilateral cataracts, the fee is still $200.00
In total. There t

-wi be a slight adjustment down for patients who have Medicaid, In that the
level of reimbursement of Medicaid patients is not that of other third party carriers. This down-
ward adjustment will be on a strict ratio basis.

The global fee will be received by the Optometrist approximately 3 Weeks after the cataract
surgery is performed, allowing the Institute to rece~lvMedicare reimbursement
for the surgical service.

The global fee of S200.00 per patient requiring either unilateral or bilateral cataract surgery
is paid to Optometrists who have met the following requirements:

1) The post surgical patient will be seen at 3 weeks, 6 weeks, 3 months, and 6 months post
cataract surgery. Additionally, the patient should be seen on more frequent intervals

\ when other sequalee occur. Examples of such are: microhyphema, elevated intraocular
pressures, cystoid macular edema, and/or secondary iritis.

2) On each evaluation the Optometrist will obtain keratometry readings, intraocular pressure
readings, refraction, and best corrected visual acuity. Additionally, there will be space
on the presupplied postcard for the Optometrists rcmarks with reference to status of
the anterior and posterior segments. The card is signed by the Optometrist and mailed
to the Institute so that it can be placed in the patients chart for permanent
record.

3) It Is understood that the patient will not be billed by the Optometrist for 'any follow
up services during the 6 month post-surgical period. The global fee is understood to
prepay and billing that would come from the Optometrists office for that period of time,
and any billing from the Optometrist would be considered by Medicare to be duplication
of services. _

4) 'he institute wiU-be responsible for the education of each Optometrist
as to dosage adjitment and ttraon of corticaisteriods nd ntibiotices post-operatively
to help minimize post-operative astigmatism. This education w~il take place in a series
of 4 monthly scheduled visits by the Optometrist to Institute. During
these visits the Optometrists referred patients will be seen at various . ages of post-

EXHIBIT 1
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October 29, 1987

Re: INC

Dear Mr.

Pursuant to our telephone conversation Tuesday. October 27, 1987,
enclosed olease find several docunerts which summarize the operations of

In ac. the various optometric corporations as vell as
the typical contract to the ophthalmologist. It is my understanding that

Enterprises organizes several optometrict "eye centers" which are
known collectively as " - -" They consist of the

*yr Center. Eye Center, __} Eye Canter,
Center. _ Eye Center, ' 7ye Center,

-s Eye Center. - .I Eye Center. and - ye
Center. Mr. apparently organizes from ten to fifteen optometrists
into an "eye center". Each optometrist is asked co by $3,000.00 in cash
to enter as a shareholder into the corporation. The remainder of the $2,000.00
commitment cones later eIther as a separate cash contribution or perhaps
monies conic: from "dividends". Once the optometrist is committed financially.
the optometrist is then encouraged to "refer any of thi patients that come
iron the advertising or from their own practice perhaps to a closed panel
of ophthalmologists". The ophthalmologist -ill then examioe one patient it
his or her own office and provide the decetnary nadloa or surgical serv'ces
for that pzrtlcsh-r patient. The particular "corpertison" comprised of the
optor.;m-its and che Enterprises, Inc. * i'i bill the third party
on behalf of the ophthalmologist. The ophthalnologlst then receives 12%
of the collections and - Enterprises, 'nc., will then receive the
reminder of the 58% of the fees collected. Allegedly, the 58% of the fees
collected will be spett toward additional advertising, legal fees, profits
as well as "dividends" which are given back to the optometrists within the
,eye corporation".

I have also received a copy of the legal Justification for such a
scheme from the Law Offices of - It is
Interesting that on page 7 of their report, it describes the case of U.S. v.
Greber. The lait sentence on the page stated that "the court stated that
if one purpose of the payment made to a referring physician is to induce
future referrals of Medicare patients to use the pay'r's services, the
Medicare statute has been violated. It seems to me that this is
a way for optometrists to regain part of their financial investments in
the form of dividends by referring their patients with medical and surgfcal
eye diseases to this particular closed panel of ophthalmologists. Since
the eye center does the billing for these particular ophthalmologists. the
profits will be returned to the optometrists in the form of "dividends".
In my opinion, this is an indirect form of "kickback" or "rebate".

I certainly appreciate your willingness to take the time co
peruse these various documents which also include minutes of the "'-
i - Center, Inc.". These misres were given to me by an optometrist
who is presently a member of -ye Center, but indicated to me that
he will probably be getting out of the program.

Any assistance that you can give us in putting these people out
of business would be most appreciated by all of ophthalmology. I hope
that you will be able to relate the pertinent facts from this material
to the office of the Inspector General in an effort to suppress this
particular scheme which, in my opinion, is a form a "kickback" and
Medicare fraud. If you need specific names, addresses and phone numbers
concerning the participants of both the optonetrisns and ophthalmologists,
please do not hesitate to call or write me, and I Jill do my best to
furnish you with same.

Sincerely,

Enclosures

Signed and mailed in the
absence of
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June 5, 1987

Dear Dr.

Thank you for taking the time to learn more about
last week. We greatly appreciate having

the opportunity.to share our thoughts, concerns and
solutions to some of the major challenges in optometric
care today.

Based on your indication of interest in
we have commited to formally enter the
Tennessee area. We have already begun several
development activities on which we intend to update you
through regular communications. Once the offering memo
is complete, in a few weeks, you will have the
opportunity to invest. In the meantime, you will be
hearing more from -is -- and please feel free to contact
us with any questions or ideas you may have.

I would like to underscore the commftment of the
ophthalmologists, Dr. and Dr.

to the creation of this eye care networK. As
Dr. said, the eye care market and optometrists'
concerns have shifted greatly in just the last five or
six years. But, the overriding mission, to provide
quality eye care, remains the same -- and will be the
cornerstone of policy.

Just to clarify, Drs. and *will be
headquartered in but will continue to serve

and other futures sites. We will be exploring a
transportation system for patients to complement this
network of offices.

This ophthalmologic care network will provide you and
your patients high quality care, and fast communication
of clinical data.

Additional benefits that will provide
include:

-- fleturn Of the patient for appropriate follow-up
and the resumption of rimary eye care.

-- More cost efficient business office operations of
your practice

-- Enhanced public awareness, image, and prestige in
your community

-- Convenient source of transcript-quality
continuing education to maintain and enhance your
skills

-- A source of income and financial growth through
the lmed artshipnvestmet

Dr. as I mentioned, you will be hearing more
from us on this very important topic. We thank you for
your interest in - and look forward to
seeing you soon again.

Thank you.

Sincerely,
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A Proposal For An

INTEGRATED EYE CARE NETWORK

For

June 1, 1987

This document is provided to you for discussion purpose
only in order to solict an indication of interest. f any,

and is not intended to describe the actual terms of any

proposed offering of securities.

THIS DOCUMENT DOES NOT CONSTITUTE AN OFFER TO SELL ANY

SECURITY AND SHOULD NOT BE CONSTRUED AS SUCH.

is a privately held -based

healthcare management firm. A majority interest is owned

by practicing optometrists. The firm provides

partial capitalization and complete management support in

the development of integrated eye care networks. These

networks relate optometry and ophthalmology for the

purpose of marketing, managed care representation.

continuing education, enhancing professional standards,

improving the quality of patient care, and all aspects of

practice management.

will provide fee-based management and

marketing services to ophthalmologists. These services

are particularly useful to ophthalmologists who rely

heavily on communications and cooperative consultations

and referrals from optometrists and physicians. 
/

overall strategy is primarily to promote

and expand the practices of independent practicing

optometrists under the marketing umbrella of

Secondarily will promote

and enhance the surgical practice of ophthalmologists

whose practices are being managed.
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The Clinical Need

Optometrists today are facing issues not encountered just

a few years ago. These may include the influence of

cosmetic factors, rising costs of supplies, the need for
convenient continuing education, and the loss of patients

due to competition from chain organizations. The major

needs which usually appear on most optometrists' list of
concerns include:

1. The clinical need for an ophthalmologist who renders

high Quality patient care in an optometric oriented

setting.

2. The need for competent, hands-on, continuing education

to maintain and expand upon the clinical

Qualifications of the optometrists.

3. The need for an integrated approach to practice

management, buying, marketing, entry into HMO's, etc.

addresses these needs. Other companies have

been established to address some of these needs also.

However, what distinguishes is its

innovative approach, structure, and management, all of

which focus upon enhanc-ing the influence of the

independent optometrists, in this rapidly changing

environment.

The Business Concept

.was organized by optometrists for

optometrists. Obviously, no-one better understands the

patient's needs than practicing optometrist. In addition,

no-one better understands the needs of the optometrists in

practice. While the need of the patient is for continuing
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high ouality clinical care in a managed climate, the

practitioner needs business assistance in two areas,

namely:

1. Expanding revenues, and

2. Controlling expensps

A. Expanding Revenues

There are three means by which will attempt

to expand patient volume, and, thereby, revenues. The

first is to assist the practitioner in his existing

practice. Often, referral of a patient to an

ophthalmologist results in loss of the patient and

family. s stated plan is for the

ophthalmologist to return the patient to the optometrist

for the appropriate follow-up care. This concept should

result in expanded volume and revenue.

The second area of concentration is increasing the market

share in each geography. The marketing strategies and

advertising tactics will be designed and implemented for

specific areas achieving greater recognition for each

practice affiliated with a stronger

collective image in the mind of the public, and,

eventually, an increase in patients.

The third expansion effort will focus on winning

contractual arrangements with insurance carriers, and

-managed care companies. The attraction of

to these carriers is simply that the network

represents an integrated eye care plan which includes the

necessary elements of optometry, ophthalmology, and

optical materials. Because will develop and

manage such integrated networks, we are optimistic about

our ability to obtain agreements with these carriers.
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B. Expenses

In addition to addressing the revenue factor,

will provide services designed to control

and reduce the expenses of your practice. While the

complete menu of services is still being defined, the
following areas deserve attention: a

-- Group purchasing will be offered through the

Supply Company. The Supply Company will
offer you ease pnd convenience in selection, order

processing, receiving and billing.

-- Central reimbursement services will be offered to

provide you with a computer-based means of dealing
with claims processing.

-- Business offices services, including billing,

collections, wage and salary administration and

benefits planning will be offered.

-- Marketing services for your individual practice will

be available. In concert with the overall, area-wide
marketing services provided, these services will be

specifically tailored to your individual practice and
its profile.

In short, the expense reduction and control activities are
designed to be broad in scope to allow the choice of
services most relevant to your practice.

The Fine Print

Meeting the optometrist's needs is only one part of the
concept and plan of Eaually important is
its innovative structure which has been specially designed
for majority ownership by practicing optometrists.
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establishes a wholly-owned subsidiary which

will serve as the general partner of a limited

partnership. The limited partners are the optometrists

and the selected ophthalmologist(s).

assumes complete responsibility for both developing the

center and managing it on a day-to-day basis. The

ownership structure is expected to be:

Optometrists -- no less than Sl1% v
Ophthalmologist -- no more than 24%J '

-- approximately 25%

By partnership agreement, the majority interest will

always be held by optometrists.

Net income to the partnership will be divided exactly

according to the partnership interests. If

puts up 25S of the initial capitalization, it will receive

2S% of the net income, not some higher disproportionate

amount as some General Partners demand.

provides, and is compensated for, on-site

management of the center. The fees paid to the General

Partner will be negotiated prior to the writing of the

limited partnership subscription documents; thus, each

investor will know the fee in advance.

The General Partner secures certain services from the

corporate staff of These services are

charged to the partnership.

The limited partnership units can only be sold pursuant to

a document called an offering memorandum.

representatives will he available to discuss fully all of

ypur concerns before you purchase a unit. The funds

collected by the sale of the partnership units will he

described in detail in the offering memorandum.

Typically, those proceeds will be used to develop and

start-up the center, including appropriate start-up

operating costs.
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From a financial view point, purchase of a limited

partnership unit allows you to:

-- have a stake in a business you know very well

-- participate in a co-operative venture which is much

larger than your own practice

-- own a financial asset which may appreciate

Rather than use a pre-set formula, prefers

to tailor the investment to the specific needs of each
group of optometrists. The purchase price per unit, the
number of units to be sold, and the use of the proceeds

will be developed later.

Summary of Benefits

intends to generate significant benefits

through its regional integrated eye care network. Among

these are:

-- Access to a high quality ophthalmologic referral source i

-- Fast communication of comprehensive clinical data

resulting from the referral to the ophthalmologist

-- Return of the patient for appropriate follow-up and

the resumption of primary eye care

-- Expanded practice volumes arising from the marketing

activities of the network

-- More cost efficient business office operations of your

practice
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-- Enhanced public awareness, image, and prestige in your

community

-- Convenient source of transcript-quality, continuing

education to maintain and enhance your skills

-- A source of income and financial growth through the

limited partnership investment

The combination of these benefits should assist

optometrists in their goal of achieving more effective

patient care. The bottom line with which all agree is TOP

QUALITY EYE CARE.
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bept. b, 197 /

c/o Senator Heinz 1_ -

Senate Aging Committee
G41 Durscken Blvd.
Washington, D.C., 20515

Deer Ms.-

I will be calling you this week concerning the new Medicare code-
modifier 54. 1 am an Ophthalmologist practicing .

and was referred to you by my local Medicare
representative. I have up to now been a full Medicare participant, but am
troubled by the recent changes.

Around May of this year the local medicare administrator,
* , based in - sent out a memo stating that Medicare

would begin reimbursing optometry for postoperative care. Recently in the
publication Medicare Review (included with this letter) Medicare through
the local administrator stated that although traditionally posoperative
care has been in the realm of the surgeon, Medicare realizes that this
might be shored oy Optometry and they proceeded to say that they would
split the fee in an 60 - 20 arrangement. At this point I had'nt realized the
full impact of the problem because although I felt this was not in the
patients best interest, I was sure that this would not effect my rural
practice, however, within a week or two of this memo, I recieved a phone
call from an Optometrist in. .where there are several of other
Ophthalmologists.. The doctor asked me if I was familiar with the new
Medicare modifier, and then said that if I was willing to send the patient
back to him for postoperative care, he had two patients to refer for
surgery. I was surprised to hear fromn him in the first place as I rarely
received any referrals from him in the past. What was implied was that if
t didnot !play ball!with him, he could take those patients elsewhere.

I found this troubling because from the patient standpoint, a malpractice
standpoint, and an ethical standpoint, this was poorer care. As virtually
all of the postoperative patients would have to be on corticosteroids, and I

.would be wrlting'prescriptlons for this medication, I would be responcible
for this, l would have to see these patients anyway, and it would duplicate
care, thereby increasing Medicare costs (In the state of _ , as in
most states, optometrists are not allowed to prescribe corticosteroids. On
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tie other-iand, from the business side of practice, I would risk alienating
my rdfdrral base, the local optometrists, if I did'nt 'play ball" with this
orranrgement.

I promptly called my malpractice carrier who informed me that not only
would it be unethical, but it would as I had suspected, place me in a
position of increased liability. I also called the American Academy of
.Ophthalmology and the AMA who stated virtually the some thing. The
malpractice carrier had even investigated the situation with a lawyer from
the Optometric licensure board in .. . who agreed that it was not
within the scope of licence for Optometrists to do other than diagnosis in
medical eye care, and that the use of corticosteroids was also not within
the scope of their licence. I include the information that I have so far
received in this letter. I then called 'Medicare and
after numerous phone calls was told that I would have to deal with
Washington as they were only there to carry out Medicare objectives.

In my opinion, this arrangement boils down to legalized fee-splitting.
Medicare has given significant financial incentives to Opometrists who are
bold enough to send their referals to eye surgeons who will cooperate with
the arrangement irregardless of quality of care. I find myself in a bind, and
the only way out is duplication of care. Even with that there is bound to be
some confusion in the patient's mind and perhaps in their care. With the
arrangement that Medicare has made, the patient through the optometrist
no longer is given the better eye surgeon or the most economical one, or the
most caring one, or the most convenient one or even the Medicare
paticipating doctor but rather is steered toward one or another surgeon
based on financial incentives by the government. I would like for you to
picture yourself in the chair of your optometrist just having been told that
you need eye surgery. Picture then your doctor saying that he usually
refers to 'so and so" eye surgeon . Can you really protest under those
circumstances?

In addition to all this one must realize that training of optometrists is
very variable, and although it has improved over the last few years to
include cources on medical eye care, many optometrists have little or no
training in post surgical care. More importantly, they have no experience in
this aspect of care and in most states their licensure does'nt allow for the.
use of drugs nejscessary to postoperative care. Certainly many good
optometrists could-be trained for this job, but training of practitioners
"out in the field" differs greatly from the training occurring in residency
programs in which there is direct supervision and errors can be picked up
before they turn Into real problems.

I would appreclate any help you could be in this matter Thank you In
advance. -

Slncerelu.
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July 22, 1987

Attention:

6entlemen:

I wish to lodge a formal complaint against the medical practice of

For the past two years or so Dr. has been referring patients
with medical eye problems to local optometrists for examination. in
return for surgical referral. I do not know whether a return fee is
also issued, but such a practice is fairly common in this area and it is
assumed that for an ophthalmologist in western to get
referrals from Ithe local optometrists, one must. pay on the order of
$175 per referral.

I have had numerous patients come to me after calling his office
because of a medical eye problem, who were then referred to either
Dr. - -- -DO, or Dr. . - D-- 0o. These patients were
told that Dr. did not see patients eHcept in referral and only
saw patients who needed surgery.

Whereas I recognize the necessity for working with local
optometrists If one is to receiue surgical referrals, I do consider it
unethical to refer patients with medical eye problems to optometrists
for elamination.

R fair number of these patients are former surgical patients of his,
and many of these have come to see me. Rmong these I am seeing a
fairly high incidence of Improperly placed lenses, corneal edema due
to surgery done on patients with obvious guttata, and patients with
wound dehiscences who had not been informed of the complications.
In some of these cases, I have obtained copies of their patient
records from Dr. and It was apparent that Dr. was
aware of the complications, but did not Inform the patients of
safeguards against Intraocular Infection. In one case, he had actually
put the patient on FHL In treatment of the discomfort-from the
accidental filtering bleb, without Informing the patient either of the
risk of Infection, or that FML would increase that risk. Rfter one year
the patient come to me for a second opinion about what was going on.

Third, until recently the FOR has required us to file with the local
hospital committees our surgical results. He gets a copy of mine and I
get a copy of his. For three consecutive years, my surgical results
have improved remarkably, while his have deteriorated remarkably
and consistently. In 1985, he refused to submit his data. We are not
required to submit-data for 1986. I have brouqht this to the attention
of the quality control committee at the `- :_ -C ounty Hospital, and
they have Ignored it without explanation.

Uery sinceo 71rs,

IJ

Enclosure: Copy of Surgical Results
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May 7. 1988

IDear Sirs,

is our area L. has courted the optometric referral for a number of
years. About 4 years ago the optometrist who works with us in our office received
a letter offering $85.00 per surgical referral. It had apparently been sent to
all optometrists in our state and they had failed to note that he worked in our
office. In response to that offer another ophthalmologist sent out a letter that
he would meet or beat any incentive offered by the Eye institute.

There has been much publicity about that likely being illegal and those who are
making such arrangements are much more quiet about it, and it is much more
difficult to obtain any information. Certainly they no longer have our office on
their mailing list.

It is no secret that people travel great distances to the Eye Institute and
are often examined and have surgery the same day before returning home to areas of

and to have the local optometrist provide the post operative
care.

About three years ago an optometrist living about 80 miles from me actively
courted me to get me pay him for surgical referrals since he would provide much
of the postoperative care. He indicated that what he was proposing was an
arrangement that he had used regularly with the ophthalmolonic- who had sent
around information that he would match the premium paid by the Eye institute.
I did one cataract patient referred by this man. I believe tl - he patient had
insisted in being referred to me. As a courtesy to the referring optometrist I
had the patient stop in to see him between my regularly scheduled visits. We had
a couple of telephone conversations concerning the patient and it became apparent
to me that the referring optometrist lacked some basics in understanding the
healing processes and what he was observing. In no way could I be involved in a
situation where I was not completely in charge of the care after surgery. I will
sacrifice the income in the name of my own integrity.

I have written this letter because I am frustrated with the which asks only
about the last year and require me to put a no in each blank when these battles
were fought here several years ago. There are other networking arrangements
which we are aware of, but to obtain proof is very difficult since the people
involved seem to sense now that they are on the edge of legality and documentation
is lacking.
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SURGICAL CLINIC

OFFICE PHONE- '.,

July 24, 1987

Dear

I called you earlier this week trying to get some information about a
problem which is facing us here in our small rural hospital in eastern

-, but due to one thing and another contact was not made,
and finally Ms. suggested that I write you.

The situation is this. The General Hospital is located in the
town of - , in County which is a rural
county in the eastern part of the state with no town in the county having
more than three thousand inhabitants. Basically we have a general hospital
with the specialist being general surgeons, internists. a radiologist,
and the balance of the staff family practictioners. In addition to the
general section of the hospital there is a psychiatric floor, which is
under the control of a psychiatrist, and there is a skilled nursing
care unit. There are no other specialistsof any variety anywhereelseI in the county and no other hospitals. Recently a group of opthalmologists
who operate a very large opthalmological outpatient surgical clinic in
the city of - approached the hospital with the
sidea that they would come to - to supply cataract surgery atur hospital for the people of this county. is to fl down

n at the office of a oca
optometrist, operate on the Datt5for cataract that afternoon as
outp;ents usin' our hospital operatingroomuitepozor a
short time in a recovery rocm, aa then discharge them. The following
day the patients operated upon will be seen postoperatively by an
opthalmologist'in the morning using the facilities of the optometrist's
1office. the opthalologiat will then return to ) which is about\\ 150 miles away, ann presumale will not see the patient again, tnus
leaving the balance of the postoperative 'care to the optometrist,
although conceiveably they could see the patient the next week when they
came down to repeat the whole cycle.

7 Recently our hospital board approved this arrangement with the opthalmological
group, and they have already leased quarters from the optometrist whose office
is across the street *froli4he hospital. ~,About this timemembere-of the
medical staff began to hear, from ieveral'opthalmologitstout in the state.
who stated basically that the plan of. the group is not.ethbcal,
and furthermore that it depends too. ieavil -upon' optometrists for post
operative care. There has been quite siot'of icorrespondence, and we jiave.
been in a quandry as to what to do. The hospitai administrator seeps to
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Pas 2

July 24, 1987

think that this is all a "tempest in a teapot"' as he of course is looking
atthe financial benefits for the hospital. The medical staffhaving no
resident .opthalmologiat, around'has no idea what their standards are, and so
we are torn between having a .g'ood thing financially come to 'the area with
more convenience'for local patients, and the possibility that the whole
arrangement will not be acceptable ethically or from the standpoint of
patient care.

Recently the group from came down and presented their case to
-tha medical staff- ;_They-'had made no effortito contact the medical staff at
aU:' until their.;plAnes.were. questioned, but had dealt strictly with the
hospital administrator.', They'laid'great stress upon the fact that the
patients would not have to go so far to get their cataracts removed, and
presented the entire thing as sort of a charitable program for this
rather poor rural county. They tended to pass off the fact-that optometrist
might be doing most of the postoperative care after the first visit, but
when pushed finally said that if the patients wanted to return to the
optometrist for the balance of their postoperative care, theyothe
opthalmologiaticould hardly do anything about it. They aid the,factI that they had leased space from the optometrist wasipurely coincidental.
And finally one of them told me privately that cooperation between
opthalmologist and optometrist was the wave of the future since they
could get more referral, from optometrist than from family practicitioners
for cataract operations and therefore opthalmology and optometry should
join forces, and that the people who oppose this are just backward looking
conservatives.

All of this leaves us, the medical VW staff a little bit uncertain as
to how we should proceed. The opthalmologisethave said.that should any7complication arise after the patient was seen postoperatively on Saturday
orning, that they would fly the patient up to ' or would fly

down themselves to take care of it. They admitted that within a range
of 40 miles in several surrounding towns that do have opthalmologistr
they have not been able to arrange someone who would cover for them.
Any advice that you might have on this entire matter will be greatly
appreciated.

Sincerely yours,



275

To Whom It may Concern;

There is an advertising campaign that has been launched on
- televisions stations which I feel are of questionable

ethics, validity, snd a cause for concern. I believe the
following information to be factual.

an advertising promotional agency,
located at: -

is a marketing group responsible for producing
these commercials. They began airing on February 24, 1987 onChannel , Channel ' (during the Regis Philbin Show, 9-10AM).
Channel , and Channel (2-25-87, approx.1:30PM,3- 2

-87
9:30 channel ).

The commercial states that they are the " -
_", a name illegal in New York State, unless Licensed bythe State Board of Regents. - (
* ") is a business entity posing as a medical entity.

This group offers cataract surgery at no cost to the
Medicare patient. They also advertise free transportation,
something which is not permitted in I a.

There is a central telephone number (
Upon calling that number, I was told by : that there wouldbe no charge for the deductible (which is required by law) and no202 charge. All the patient would have to do is claim that theywere a hardship case with no proof of this fact required. Is theroutine signing of a piece of paper to claim inability to pay a
way of getting around government regulations?

A few years ago, the American Academy of Ophthalmology, infull cooperation with the government, instituted the National EyeCare Project. Patients who are screened for need by the project.are referred to an ophthalmologist. Oniy those patients arereleased from their $75.00 deductible or 20! obligation. Thedoctor's other patients arc fully responsible for these payments.
of the Academy can explain the policy.

,,^eecsntraa p hone clearing house gives the doctor's names,
s4t their phone numbers. All appointments are made through th;800 number. If an appointment is to be cancelled, it must be
cancelled through the same 800 number. This gives the agencycontrol of patient volume and flow. It is possible that theyassist in billing as well.

They claim that all of their doctors have been in practicefor at least ten years. I know that this statement is untrue.

I placed another call and was told by _ _ that there was acentral ambulatory surgery unit where surgery would be performed
at o cost. He would not give me the location. He also saidthat the doctors are doing this because they want to do nice
things for their patients.

If the surgery is performed at an accredited hospital
ambulatory facility, reimbursement is paid at the rate of 1002 bythe government.

It is my understanding that -.- hasunderwritten this campaign for nine doctors in th
area. They also arrange free transportation. In return for thisinvestment, the doctors will pay (or CataractInstitute) 50S of their surgical fee.

In a time when the government is striving to cut excesses inmedical expenditures, it seems indecent to think that government
(ie. e, taxpayers) dollars are going not only to a physician
performing surgery,-but also to the advertising agency that ispromoting him. Would these doctors perform the same "free", orhalf-price, surgery if they were not guaranteed a tremendous
increase in patient volume? And would their interest in
performing these surgeries lead to premature cataract extraction.
Would these doctors also give their patients, or the government,the same half-price "free" courtesy?
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The unwary senior citizen who is concerned about finances
may be influenced by the "free" aspect, and by the false
credibility of a non-medical entity using a medical name
(i.e.,r :). Is an advertising agency, under any
name, the proper source for referring patients to a qualified
experienced physician, especially if they are splitting fees?
How can a patient make a decision when given one or two names?
Wouldn't the state or local medical society serve this need more
ethically?

I do not believe that private business qualifies as medical
providers and should not be the recipient of government funds,
under any guise.

Television stations should be more selective or responsible
before permitting this type of advertising. Quality of care and
experience are the factors that should be stressed. Free doesn't
necessarily mean "best". It is misleading to say "Free or No
Cost" if someone, the government or insurance, is paying the
bill.

How does this impact upon the rest of the medical community
who abides by the HCFA regulations? There should not be a double
standard of medical billing within an individual office or among
the medical community. As long as the government is footing the
bills, free is not free.

I am distressed by what appears to be indiscriminate,
misleading advertising. If one group can advertise free, then all
should be able to do so, thus the patient can concern himself
with quality and not with price.

I have no objection to doctors advertising their own
services if their claims are ethical, educational, and truthful

I would appreciate a response to my letter, so that I may
have some piece of mind that a responsible agency will address
this frightening issue.

Yours truly,

To
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io-;ngm"n..
Sitaft Trabin3n

bedoes'thesitate when instinct tells
him to call a physician. As a result,
theM.D.'swithwhomheworkshave
begun requestinghis opinions about
treatment-related matters.

Innovative Patient Management

Alsorequiredforfruitfulprofitable
referral network participation is the
use of patient management tech-
niques that are strongly rooted in
psychology, experts say. While most
OD.'sinerviewedclaimrtohavelittle
troubleconvincingpatients to return
to them after having seen an oph-
thalmologist, theyaattribute theirlack
of headaches to applying what Dr.
Gallia calls "mind strategy. "

Specifically, as soon as she deter-
mines that one ofherpatients should
be seen by an ophthalmologist, Dr.
Gallia tells the person that he or she
isbe'ngntto a"consultant" who
works inher vision caregroup. She
then explains the difference between
optometry and ophthalmology,
describes the services the M.D. will
provide, and estimates when the pa-

\tient can expect toreturn toherce"The owerative word here iscon-
| sulian"shesays"Byusii g~it~m

able to subtly emphasize that the
.physcas oet o d opr iary care,

.andthat the individual in question
must come ack to me for it. On the
othrhiand, were I to say. 'Iwant you
topvisit thisdoctor and then see me
again,' peonlewouldbelmereiinjured
eaLiesck ith outero hYsicias"

In a related veinjoseph Crosby
OD., DNashville, beginsthe referral
pmrcessbyconsrastingcheM.D.'srole
with his own. He next says, "Dr.
[ophthalmologist's name] is a fine
surgeon, ansd will do a fnejobon your
eyes Butourofficemoncentrates more
doselyon whtmthappenas tersurgtsy
soyOU should realy return s swen
hesh ecides ou cn Of course,
these are iijesiaHe will honor
yourwishes however trusiswha.t'a

A trained support
staff is vital

to making co-
management

work-

ing bounced backb the hysi-
cian," Dr. Crosby says. f
necessary, I repeat the explanation
and the 'it'syoureyes' speech more
than once. Somehow, when pre-
sented in thecontrastingligst, the in-
formation dicks in patients' brains
and they exhibit no reluctance to be
funneled through the system."

Qrp York'sa ach' Itsomewhat
pimilar, but l ne E ste fiurther
byouduinngwhatmightoccurshould
a patient inform his or her oph-
thalmologist of a desire to remain
under medical supervision.

1.V redsw I saysonethingsuch

0.D' aybcm hat makieng the

Irformservscesoer than surgery
uitsthbetternottoembarrasshimor

l r by asking for a spect favor,'
enxpes conenerd.yi'saveryef

Mosective tactic " -

Trtaining Suppoirt Straff

Finally, no matter how adept
OD.D 's may become at making the
co-management concept work, they
must have trained staff toback them
up, experts contend.

Most importantly, Dr. Reichle
says, employees must attend classes
sponsored by most co-management
corporations. Programs should cover
abroad selection of topics, including
medically related eycare procedures
and what they entail, filling out in-
surance forms, reportingcomplica-
tions to the optometrist, and grappl-
ing with patients who cannot under-
stand the referral system.

"In dieco-smanagementspectnrm,

stalrcas makoetyogobreakyo," Dr.
Reidc says. "Theyaretheonaewho
make physicians' appointments for
your patients, provide instructions
for getting to the doctor's office, and
answer many, many inquiries dai-
ly. Utnlgess the-ycansanswerquestions
accurately, reassur eople tha hey
wvill receive too-quality care by re-

turnng t theO Dfollowing
sugdand process thef rinsirance

claims corretly, Yusadto lose
referrals. Thus, Iwouldo' hrrwc
about gsvingthemtimeoffforwork-
shops set up especially for them."

Also valuable, Dr. Sullins finds,
is holding meetings with staff
members to review selected patients'
cases and why they were handled in
a certain manner.

" Employees need to know why you
handle given referrals a certain
way-why you sent one person to Dr.
A and another to Dr. B, why one
type of care wasn't deemed suitable
for Patient C when it was fine for Pa-
tient D. The more specific you can
be, the more smoothly your front of-
fice will run. And the fewer thewaves
there are, the more referrals you'll
be able to handle."

Furthermore, Dr. Gallia has
discovered that teachingherstaffto
trackpatientskeepsindividualswho
have been referred to ophthal-
mologists from "fallingthrough the
cracks. " Several times each month,
the staffreviews her records to deter-
mine whether any of her post-
operative patientshave failed to make
an appointment foranoptometricex-
aminadio. Those who haven't con-
tactedherofficeonschedulereceive
repeated telephone reminders to
scheduleaconsultation with the OD.

"Everyone follows strict instruc-
tions to call reticent patients to find
out why they are not coming in," Dr.
Gallia says. "If they discern any
hesitancy, they come straight to me.
The're the liaison between nsydoor
and the ophthalmologists', and it's
just as mu tch r t lrob to funnel pa-
tients as it is mine.'"

ORtOMETRIC MANAGiEMENT / MARCH 19a8 55
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CARTW3 -1ORUTEELDERLM

HOW TO rn1)I-MANAGE
CATARACT PATIENTS
Deon Domic, O.D

'lO do a good ob of managn
our cataract patmiets, we needa
thorough understanding of bow to
pre ar our paints for surgery

r-d h w to di g ose and han dle
any omplcatisafterwards.

Thi aricl exlaisbow to set
up a co-managemnent program
bow to work with the surgeon andl
what to look for after the surgery
Is complete.

When you have decided that
your patient needs cataract sur-
gery, the first sta ls to discuss
your recommnend. ns'with him.

After you have explained the
benefits of the surgery, and be-
lieve there is a desire to procede,
tell the patient whet to expect.

Explain that the surgery will
take only two to three hours and Is
uaually performed on an outpa-
tient basis.

Most patients will also want to
know ths type of anesthesia used
during the surgery and whether

t~iywill be awake for the proce-
dure. Ask your surgeon if he uses
a narcoleptic anesthetic to put the
patient Into a light sleep and/or
retrobulbar injections to control
Pain and eye movements.

Fxplain to the patient that his
activity will be restricted after
,Urqery. Strenuous
activ1ity and rub-
bi'g ths operated~;.are prohibited
because they can
POP the wound.
Open. Patients
should not lift any-
thing over 30-40
Rounds during the
Irst six weeks after
s1r79ry. Bending
ani stooping are

Cu ututies allowed.
I Iuuring the first
sit to eight weeks
I after surgag, the

s5hield over theno
crated eye whi

sleeping.
Smpainsmay h~ave to take

a laveof bsece romwork or
switch to a desk job. Sometime,^
it's more convenient to plan the
surgery for a particular season of

orthe suermeI ca

monthlywhenth s ourgo can
rform the A ~bcforultiasue
din., otntil cugy estss

andohertstenthea o catn
patint desn' vstosakeoul-

gpry,prsrbtocabrase-
trum atboi y rp uha
gentamycintoramcnrcir
amphenical,foafedasbor

preur ifetin.Tr
to 7oo thesren'osa
schedule forstrigadtopn
these drops.

Finally, prepare areport for the
surgeon that incluodes current
spectacle Rx, latest refraction and
beet corrected visual acuity. The
surgeon needsi this information to
calculate tha patient's 101L power.
Also on this report, advise the sur-
geon if the patient has had any
previoua reactions to medications.

A couple of notes about provid-

iog pre-oparative care:
*If you haven't done so al-

ready, it' worth your while to via-.
it the surgeon's office to get a
working knowledge of the sur-
geon's uisual preovperative, opera-
tive and poet-operative routines.

e Make sure you and the sur-
geon both provide the patient
wiPth the same information end in-

form the frteamhsefoth
day after surgery Maesre you
receve the eamrsl.

After that, schedule an exam at
five to eight d'aysthree to five
weeks, six to eight weekc, and
three and cix months after the

Iu~uri'ollow-up exam should be
generally the same for each viait
a subjective evaluation by the pa-
tient, visual acuities. refraction
biomicroscopy, tonornestry ana
fundus exam.

You should also perform a thor-
ouh dilated retinal evaluation

wit binocular indirect ophthel-
mocopy at the three or six mouth
visit, or sooner if you suspect a ret-
inal problem. One riote: it's gener-
ally cafe to dilate patients with
anterior and posterior chamber

implants. It's proba-
bly not cafe to dilate
patients with an iris
fiated lens.

Notify the cur-

caions. Wekeep
our surgeon abreast

*progress by means

mailed in after each
exam.

Trouble Shooting
Patients depend

on you to determine
if cartain symptoms
are "normal" or ac-
ceptable. Gear your
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A Newteticr ..,r die (FIjair a crlrk i r .rs .a.r:rI A r8;cr *.r u,.w F.. RPrrr: l Col...

Eye Referral Center Opens iti '
'ha a ch dirca c od C caic

ama cy nnl lhbamrahbgi rcliiag arai
a ig ical c r-i r. ara..n aff lria lly l e tioa Lai.
cd in . i tis tic -r ra. rk

rc ie rr~t vccmI. ii aririanl hoiria ri aaorl ri raa
in d iaa rm ik and ircariror ririra

A ro.d ngry air I.r Wahring.

i-ar p . . ; Pcra dY r r" rr- c1ci.. " '
I arC cr a i c ap.. 10h.1 4..

h...prhy lb., li re a plab o l ir II h11 Cli la ly
car. pr aaidJranrd eriri ordN lor i11 cpa carr

lha C ram. iaaaars a -iif-rch re n cyr ralan-
l.gk criig ard agk.al lacilily. dcigcd i.

auppr rh Orr om cd PrafraIckn by iraoad
iho ihs mna rood... cq ipcrn and k c.I
icdpcadc Clinical c Brnioc cau. Ik cr0
ian ha an qnat pcaf c .l ar ciar n. a n-

Drw panl r rairt l hrg s o iII h raklSr.nd vCmxsr

lC-ul I..r I.a r.n ral;F ,.nni.r.......,'. hc r / ur's l * hi N.l \11; 
1

r-. an I1

r- wrrile ~~~~~// a, 1ri . Nvr0 .-1 (c-ic. 1i ehr
Rclrsrilrzrc-crrrla N° 'rwc rf.', 1k-hr. S ilcrrra L...od nra A..d .

s entv ddlull..I ii asss rnl s1 }s rh-(cmc

1ho~ ~ ~ ~ ~~~~. alc rarch.a nrhcaira _i ocarhr ipa nrrl rc nrF

cc c nrr rc flraindarf nkarhrar. If az.. -ard .rcia.. lrraccrra Irrawcrati _ra znilic _

Cc'rrrc¢aa hcncfii fir cl¢*occala al Oz -hill. b.1l 10 hricraligqrasr jora al

by iatinrg adenaacgarl j ii. Cnca~c r (ii Th-. Crn-cr arocrr ' no rrlcrnl. t urdl il-
rwoF-sm * h l l~~crrii~c n-.r'ob I. 1) add. bhar rbc

Dr. .:.ltan1!_ftnirrr fIf .IraI l'<rrr d rc n.r grcrlrn.m rrefrhrcan. ari ir

r1htiirnc JCcccr r- nrairacri * v_ Tb .Ccrrrlar igr ifranral.
grbrrnh ac nnt.cI trt icca.^ Ai qirg1,an.

0
I. iary h.a clicrrneiali relc. yr rcr urn

riliry. rbc Caacgrrirrfmaarirs-iry-rbi arr Dr . rrb frz oa rio an i rs Icrr
rr.acb-abirlrl ir Cc~tpli lCi.rr A-FiG r~ c[frra crrirrr-rail. bharmaL.-aaran~iicgrl-
and 11 Modo Ulrr:r.-.igaybn- and moor. paior iirr ralir~cca cm.

_ . ~ ~ ~ ~ I"(.. _ q . -_.



280

APPENDIX 6

OPHTHALMOLOGY/OPTOMETRY

-RELATIONSHIPS
INVOLVED IN CATARACT SURGERY

OFFICE OF INSPECTOR GENERAL

OFFICE OF ANALYSIS AND INSPECTIONS

OCTOBER 1988

Office of Inspector General

The mission of the Office of Inspector General (OIG) is topromote the efficiency, effectiveness, and integrity of programsin the United States Department of Health and Human Services -(HHS). It does this by developing methods to detect and preventfraud, waste and abuse. Created by statute in 1976, theInspector General keeps both the Secretary and the Congress fullyand currently informed about programs or management problems andrecommends correctivetaction. The OIG performs its mission byconducting audits, investigations and inspections with
approximately 1,200 staff strategically located around thecountry.,

- *..'. ; *' Office of Analysis and Inspections

Thid-keport-,'is pro4izceid~ h Ofce of Analysis; and :Inspections.-Thls gmajor oed~by °fifices within-the-OIG .-- The othier
two are the Office of Audit and the office of Investigations.
The OAI conducts inspections which are typically short-termstudies designed to determine program effectiveness, efficiency,and vulnerability to fraud or abuse.

This Report

Entitled "Ophthalmology/Optometry Relationships Involved inCataract Surgery.' This inspection was conducted to determine
the frequency of referrals between ophthalmologists and
optometrists, and the extent and appropriateness of payments tooptometrists for postoperative cataract care.

The report was prepared under the direction of Don McLaughlin,
The Regional Inspector General of Region VII, Office of Analysisand Inspections. Participating in this report were the following
people:

Kansas City Reaion Headnuarters

Tim Dold (Project Leader) Kitty Ahern
Deborah Walden Jeff Balentine
Philip O'Hare Mary Hogan
James Wolf Barry Steeley
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OPHTHAOLOGY/oPTOMETRY
RELATIONSHIPS

INVOLVED IN CATARACT SURGERY

RICHARD P. KUSSEROW OCTOBER 1988
INSPECTOR GENERAL

Control *OAI-07-88-00460

NOTICE - THIS DRAFT RESTRICTED TO OFFICIAL USE

This document is a draft report of the Office of Inspector
General and is subject to revision; therefore, recipients
of this draft should not disclose its contents for purposes
other than for official review and comment under any
circumstances. This draft and all copies there of remain
the property of, and must be returned on demand to, the
Office of Inspector General.

EXECUTIVE SUNMEAY

OBJECTIVES: This inspection focuses on issues involving
optometrists' providing postoperative care to Medicare
beneficiaries following cataract surgery. The overall
objectives of the inspection were to determine:

o the extent and frequency of postoperative care by
optometrists;

o the extent of referral arrangements between ophthalmologists
and optometrists;

o the manner-of billing by ophthalmologists and optometrists
for cataract surgery when an optometrist provides
postoperative care; and

o whether the practice of optometrists' providing cataract
surgery postoperative care could lead to abusive referral
arrangements, possible duplicate billings, and quality of
care problems.

BACKGROUND: This program inspection was requested by the
Administrator of the Health Care Financing Administration (HCFA),
who was concerned about the issue of optometrists' providing
postoperative care to Medicare beneficiaries who had cataract
surgery. This practice increased after Medicare coverage was
expanded by the Omnibus Budget Reconciliation Act of 1986. This
legislation permitted coverage of optometrists as physicians for
any services they are legally authorized to perform in the State
in which they practice. Forty-eight States permit optometrists
to use diagnostic drugs. Further; 21 of those States have passed
legislation allowing optometrists to use and prescribe
therapeutic drugs, greatly expanding their scope of practice and
ability to treat patients during the postoperative period
following cataract surgery.

METHODOLOGY: Preinspection work included meetings and contacts
with the American Academy of Ophthalmology, the American
Optometric Association, State licensing boards, Medicare
carriers, and HCFA staff.

A random sample of eight Medicare carriers was selected. Two
carriers were randomly selected twice. One hundred claims
"histories' for patients who had undergone cataract surgery were
randomly selected for review from each sampled carrier (200 from
those selected twice). These histories were analyzed to
determine the extent to which ophthalmologists
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delegate postoperative care to optometrists, and the extent towhich optometrists are reimbursed for postoperative care alreadybilled by the ophthalmologists as part of a global fee coveringboth surgery and postoperative care. -

The eight carriers also provided a separate sample of the namesof 60 ophthalmologists who perform cataract surgery for Medicarebeneficiaries. One-half of these surgeons were selected fromamong the highest-paid ophthalmologists at each carrier and theother half from those receiving the mid-range of payments.Fifty-eight of the 60 surgeons were interviewed regarding theirpractice. The surgeons were requested to provide a sample ofnames of optometrists handling aftercare, and a sample of namesof cataract surgery patients. The optometrists and patients wereinterviewed to obtain their opinions on the issues ofoptometrists' providing cataract surgery referrals toophthalmologists and optometrists' providing postoperative care.

In addition, peer review organizations (PROs) and State Boards ofOptometry were contacted in each of the sampled States to discusstheir experiences and opinions regarding these issues.

FINDINGS:

MEDICARE MAY BE PAYING TOO MUCH FOR POSTOPERATIVE CARE FOLLOWING
CATARACT SURGERY

o The number of postoperative days encompassed by the globalfee varies by carrier, as does the percentage of the globalfee allocated to surgery versus postoperative care. As aresult, in some cases Medicare is making additional
payments for postoperative care which would be included inthe global fee by other carriers.

o In 97 percent of cataract surgery cases reviewed, theophthalmologists billed a global fee. In a small number ofthese cases, optometrists also billed Medicare
inappropriately for services during the period encompassed
by the global fee.

THESE IS A DIRECT CORRELATION BETWEEN THE EXISTENCE OF REFERRALARRANGEMENTS AND THE USE OF OPTOMETRISTS FOR FOLLOW-UP CARE

o Forty-six percent of the highest-paid ophthalmologists
sampled referred cataract surgery patients to optometrists
for postoperative care, in contrast to 10 percent of theophthalmologists receiving mid-range payments.

o Ophthalmologists who refer cataract surgery patients tooptometrists for postoperative care receive a higher
percentage of their surgical referrals from optometriststhan do ophthalmologists who do all postoperative carethemselves (32 percent versus 7 percent). States that allowoptometrists to prescribe therapeutic drugs had a higheroverall percentage of optometric referrals.

THE INSPECTION YIELDED NO DIRECT EVIDENCE OF POOR QUALITY CARE;HOWEVER, THERE ARE SOME VUIJEBABILITIES

0 Ophthalmologists who refer their patients to optometrists
for postoperative care, compared to those who perform theirown postoperative care, generally follow their patients fora shorter postoperative period. However, most optometristssaid that although they provide postoperative care, theyonly treat routine complaints, and would refer patients backto ophthalmologists for treatment of serious complications.

o Regarding second opinions, over half the ophthalmologists
stated they have provided Medicare patients with secondopinions for cataract surgery. However, only twenty
percent of the patients said they had requested a secondopinion before undergoing cataract surgery.

RECOMMENDATIONS:

TO INPROVE MEDICARE PAYMENTS FOR CATARACT SURGERY

o The HCFA should develop national guidelines covering thenumber of postoperative days included in a global fee forcataract surgery, and the percentage allocation of a globalfee to surgery and postoperative care.
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o The HCFA should require all carriers to instruct
optometrists and ophthalmologists in the use of procedure
code modifiers, and to establish screens for duplicate
billing within the global-fee period. HCFA should also
identify ophthalmologists most likely to refer cataract
surgery patients to optometrists for postoperative care.
Such referrals would provide for a focused postpayment
review of cataract surgery patient records to insure
appropriate billings.

TO ADDRESS REFERRAL ARRANGEMENTS THAT NAY VIOLATE THE ANTI-
KICKBACK PROVISIONS

o The HCFA should require carriers to refer any potentially
abusive arrangements between ophthalmologists and
optometrists, which the carrier identifies, to the Office of

Inspector General for investigation.

TO IMPROVE QUALITY OF CARE FOR CATARACT SURGERY PATIENTS

o The HCFA should require PROs to work with their State Boards
of Optometry to establish protocols for postoperative
cataract surgical care. Such protocols should address the
minimum number and frequency of postoperative visits, the
necessity for 24-hour availability of emergency care, and
the presence of written agreements between referring
practitioners regarding the division of responsibilities.
These protocols should become part of the PROs' review of
cataract surgery in both inpatient and ambulatory settings.

o The HCFA should require mandatory second surgical opinions
for elective surgeries, such as cataract surgery, paid
under Medicare;

INTRODUCTION

This inspection focuses on issues involving postoperative care

rendered by optometrists to Medicare beneficiaries following
cataract surgery. The overall objectives of the inspection were
to determine:

o the extent and frequency of postoperative care by
optometrists;

o the extent of referral arrangements between ophthalmologists
and optometrists;

o the manner of billing by ophthalmologists for cataract
surgery when an optometrist performs postoperative care;
and

o the extent of services provided by an optometrist during the
period for which an ophthalmologist bills a global fee.

BACKGROUND

This program inspection was requested by the Administrator of
the Health-Care Financing Administration (HCFA) who was
concerned about ophthalmologists' referring cataract patients to
optometrists for postoperative care after performing cataract
surgery. The concern stemmed from a statement by the American
Academy of Ophthalmology (AAO) regarding adherence to
professional ethical standards. According to the AAO, operating
surgeons are responsible for providing postoperative care to
their patients. Further, surgeons who turn over their
responsibility for postoperative care to someone else do not
fulfill their responsibilities to the patient. In addition, the
bylaws of the American College of Surgeons state that it is
unethical to turn over postoperative care of a patient to another
physician who is not as well qualified to undertake it. Their
concern is that the quality of postoperative care provided by
someone other than the surgeon may be poor and result in placing
the patient at greater risk.
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Nature of Suraerv

Cataracts of the eye occur when the natural crystalline lens
inside the eye becomes cloudy. Cataracts can occur at any age,
but are more prevalent in the elderly population. Due to the
aging process, the natural lens becomes hard and unable to focus.
This progressive process may eventually result in blurred vision
or even blindness. Surgery is the only effective way to remove a
cataract. Vision can be restored after the natural lens of the
eye is removed and a permanent intraocular lens (IOL) is
implanted inside the eye. Cataract glasses or contact lenses are
used for candidates not suitable for IOL implants, although even
those with an ZOL implant usually require eyeglasses for reading,
sewing, or other activities.

Due to technological advances over the last 10 years, cataract
surgery is highly successful; the patient's vision can be
restored in up to 90 percent of all cataract cases. However
according to medical studies, increasing patient age, surgical
problems, postoperative complications, and adverse reactions are
among the factors which could reduce visual acuity after cataract
surgery. It is estimated that medical complications following
cataract surgery may-occur in about 3 to-5 percent of the cases
but would not necessarily result in a loss of vision if
recognized and treated properly. The postoperative recovery
period usually lasts 6 to 12 weeks, during which time the eye
heals and visual rehabilitation takes place.

Medicare Coverage

Under Medicare, vision care services are limited to those
necessary to treat eye diseases such as cataracts. Cataract
surgery as-well as preoperative and postoperative care are
covered by Medicare when medically necessary. Cataract surgery
is considered major eye surgery with a potential for
complications and is one of the most frequently performed
procedures in the Medicare population. The Office of Inspector
General (OIG) estimates that over $1.2 billion was reimbursed by
Medicare for the two most common cataract surgeries with lens
implants in 1986.

Cataract surgical care for Medicare beneficiaries is covered by a
global fee that includes surgery and postoperative care. The
Medicare carrier establishes the global-fee period using
criteria developed from medical practice in the carrier's
service area. The surgeon provides all the services during the
global-fee period, e.g. 90 days, when a global fee is billed.
When the surgeon provides some of the services, e.g. surgery
only, and the postoperative care is provided by another
physician, the two-digit modifier "54" should be used on the bill
to indicate surgical care only. When only postoperative care is
provided, the modifier "55" should be used to show postoperative
management only. Carriers are required to screen bills for eye
care services within the global-fee period to avoid inappropriate
or duplicate payments.

In 1980, the Omnibus Reconciliation Act authorized Medicare
payments to optometrists for services related to cataract
surgery (Section 937 of Public Law 96-499). Until March 31,
1987, optometrists were covered by Medicare for examination
services related to aphakia (the absence of the natural lens in
the eye). Optometrists could only bill Medicare for determining
visual acuity, prescribing glasses, and dispensing optical
devices to patients who had had cataracts removed, although the
State may have allowed them to perform a wider range of services.

Effective April 1, 1987, Medicare coverage of Optometrists'
services was expanded with Section 9336 of Public Law 99-509
(the Omnibus Budget Reconciliation Act of 1986). This expansion
allowed Medicare coverage of optometrists as physicians (as
defined in the Social Security Act governing Medicare) in
providing cataract surgery postoperative care, within the legal
authorizations of the States in which they practice. However,
this expansion of coverage raises questions about the division of
responsibility between the ophthalmologists and optometrists
regarding appropriate patient care and billing to the Medicare
program.
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Licensure Issues

There is no uniform set of optometric services covered by
Medicare, since State licensure laws vary widely.
Qualifications, training requirements, and the scope of practice
for optometrists are established under State law. In this
regard, 48 states permit optometrists to use diagnostic drugs.
Twenty-one of those states also permit optometrists to prescribe
therapeutic pharmaceutical agents, which significantly expands
the optometric scope of practice and the ability to treat some
postoperative complications. Postoperative cataract care was
within the scope of practice of an optometrist in the seven
States included in the inspection sample. All seven States
permit optometrists to use diagnostic drugs, and three of the
seven also allow the use of therapeutic drugs.

OIC Concerns

The OIG is concerned with situations in whibh abusive referral
arrangements result in Medicare overpayments and kickbacks.
Postoperative care by someone other than the surgeon raises
concerns over global reimbursement to surgeons who perform only
cataract surgery and not postoperative care. In addition,
patient referrals between optometrists and ophthalmologists (so-
called networking) could result in improper payments. The OIG
has identified potential vulnerabilities, including coercion to
refer patients and failure to adequately provide preoperative and
postoperative care. Inatanees of these potential vulnerabilities
have been identified in complaints to the OIG and/or to the
Senate Committee on Aging.

A random sample of eight Medicare carriers was selected. Two
carriers were randomly selected twice. The selected carriers
processed claims for beneficiaries in Northern and Southern
California, Louisiana, Montana, Western Missouri, Upper New York
State, North Carolina, and Oregon. (See appendix I.) Each
carrier was requested to identify all beneficiaries who received
one of four specified cataract services during the period April
1, 1987 through March 31, 1988. Each carrier then provided
beneficiary payment histories for a random sample of 100 of the
identified beneficiaries (200 for those selected twice). The
total sample of 1,000 beneficiaries who had cataract surgery
represented 1,062 procedures, since some beneficiaries received
surgery on both eyes.

In addition, the eight carriers provided the OIG with the names
of a sample of ophthalmologists who: (1) received the highest
Medicare payments in that specialty; and (2) were paid in the
mid-range of payments during fiscal year 1987. Of the 60 names
of ophthalmologists provided by the carriers, .58 were contacted.
We were unable to contact the remaining two.

The ophthalmologists we talked to provided us with the names of
49 patients who had received cataract surgery. Those who refer
their cataract surgery patients to optometrists for
postoperative care also provided us with the names of 28 of
these optometrists.

The ophthalmologists, optometrists, and patients were contacted
in person or by phone and interviewed using discussion guides.
Opinions were obtained regarding the issue of optometrists'
providing referrals and postoperative care following cataract
surgery, second opinions for cataract surgery, and the effect of
cataract surgery on the patient's life.

Peer review organizations (PROs) and the State Boards of
Optometry were contacted in each of the sampled States. The
organizations were queried on the extent of postoperative care by
optometrists after cataract surgery in their States, and whether
they were aware of positive or negative outcomes of this
practice.

FINDINGS

MEDICARE MAY BE PAYING TOO MUCH FOR POSTOPERATIVE CARE FOLLOWING
CATARACT SURGERY

a. Variance In Postoperative Days and Global Fees

There are no specific HCFA guidelines regarding:

88-297 0 - 89 - 10
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o the number of postoperative days covered by a global
fee; and

o the percentage or amount of the global fee allocated
for the surgery and postoperative care.

This leads to nationwide'variances in postoperative days
covered by Medicare and in the amounts allocated to surgery
and postoperative care. Through our contacts with the
eight Medicare carriers included in this inspection, we
found that the global fee covered postoperative periods
ranging from 10 to 120 days.

We asked the 58 ophthalmologists their opinions about the
appropriate length of the postoperative period of recovery
following cataract surgery. The average number of
postoperative days identified in these interviews was 84,
ranging from 10 to 365 days.

Where the carrier's global-fee postoperative period is 10
days, both ophthalmologists and optometrists can begin
billing for services rendered on the 11th day, one day
following the end of the carrier-established global-fee
postoperative period. This very short global-fee
postoperative period allows additional program payments
that could be avoided if national guidelines on the number
of postoperative days in a global fee were developed which
included a greater number of days in the postoperative
period.

We also found the portion of the global fee allocated for
postoperative care varied among carriers. Three of the
eight carriers utilized a 70/30 global-fee split between
the surgical procedure (70 percent) and postoperative care
(30 percent). Other carriers based postoperative
allocations on specific procedure codes, made adjustments
after a review of the charges, or used no modifier or
global-fee split at all.

b. optometry Services Billed During the Global-Fee Period

Ophthalmologists billed Medicare a global fee for cataract
surgery in over 97 percent of the 1,062 cataract surgery
cases reviewed. The global fee covers both the surgical
procedure and postoperative care. In 25 of the cases
covered by a global fee, optometrists also billed Medicare.
In 10 of these cases, the services provided by the
optometrists were outside the global-fee period. However,
in the remaining 15 cases (60 percent) the services were
performed within the global-fee period. These services
represent a potential overpayment of $826 because carriers
did not deny these services even though a global fee was
billed by the ophthalmologists. The HCFA requires that
Medicare carriers establish a screening mechanism that will
allow for identification of inappropriate or duplicate
services.

The $826 potential overpayment found in this study is
small; however, in 25 cases optometrists billed for
postoperative care covered by a global fee and in 15 of
those cases (60 percent) optometrists billed for services
performed within the postoperative period covered by a
global fee. This 60 percent rate indicates a potential
vulnerability which is much greater than-the small
overpayment found in this study.

THERE IS A DIRECT CORRELATION BETWEEN THE EXISTENCE OF REFERRAL
ARRANGEMENTS AND THE USE OF OPTOMETRISTS FOR FOLLOW-UP CARE

a. Optometric Referrals For Cataract Surgery
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The inspection found that 46 percent of the highest-paid
ophthalmologists sampled allow optometrists to provide
postoperative care to their cataract surgery patients, in
contrast to 10 percent of those in the mid-range of
payments. We also found that sampled ophthalmologists who
allowed optometrists to provide their cataract surgery
patients with postoperative care received 32 percent of
their cataract surgery patients through referrals from
optometrists. Ophthalmologists who did not refer their
patients to optometrists for postoperative care received
only 7 percent of their cataract surgery referrals from
optometrists. (See figure 1.)

FIoure 1
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We identified two examples of contractual agreements
between ophthalmologists and optometrists. In the first
situation, an optometrist is employed by an
ophthalmologist's corporation as a part-time salaried
employee. He receives both a monthly salary and
reimbursement for services performed for corporation
patients. The corporation has a number of formal
agreements with area nursing homes to provide total eye
care to their patients. Through this arrangement, the
optometrist visits nursing home patients using a mobile
examination unit supplied by the corporation. The
optometrist examines patients and, by agreement, refers

-nursing home patients requiring ophthalmological services
(e.g., cataract surgery) to the corporation
ophthalmologist. The optometrist then provides these
patients with postoperative care in the nursing homes. The
second example consists of an ophthalmologist who leases
space from an optometrist in which to examine cataract
surgery and other patients. We have referred both
situations to the Office of Investigations for their
determination of any potential violations of the anti-
kickback statutes.
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The average percentage of optometric referrals to the
sampled ophthalmologists varied by State, ranging from 5 to
28 percent. The highest percentages of optometric
referrals occurred in those States that permit optometrists
to provide therapeutic drugs. (See figure 2.)

Figure 2
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b. Optometrists' Providing Postoperative Care

An examination of three sources of data revealed that:

o sixteen of 58 ophthalmologists interviewed (nearly 28
percent) allow optometrists to provide postoperative
care to their cataract surgery patients:

o in 25 of 1062 cases reviewed optometrists
inappropriately billed for postoperative care: and

o eighteen of 49 patients interviewed (nearly 37 percent)
stated they saw a doctor other than the surgeon for
postoperative care. In some instances the patients were
not certain if the doctor was an ophthalmologist or an
optometrist.

A comparison of data between the 16 ophthalmologists who
allow optometrists to provide postoperative care and the 42
who do not is shown in appendix II.

Ophthalmologists reported the major reason patients returned
to an optometrist for postoperative care was the distance
involved in traveling back to the operating surgeon.
Optometrists stated that patients preferred to return to
their local physician for care; this was confirmed by almost
half of the patients who received cataract surgery. They
stated that travel was required to receive cataract surgery
since it was not available in their communities.

All 28 optometrists interviewed stated they provide cataract
surgery postoperative care, and feel confident in monitoring
these patients for the detection of complications that would
require the patients' return to the ophthalmologist.
However, 17 (61 percent) said they only treat routine
complaints and complications such as blurred vision, redness
of the eye, and a slight increase in intraocular pressure.
Thirteen of the 17 are in States that allow optometrists to
provide therapeutic drugs to treat eye conditions, but only I
of the 13 said he would attempt treating a serious
complication, and then only after conferring with the
operating ophthalmologist. The remaining 11 would provide
only routine eye exams and refractions, and monitor the eye
for increases in pressure and other indications of
complications. These 11 optometrists indicated that patients
with any indication of a complication would be referred back
to the ophthalmologist for treatment.
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The ophthalmologists interviewed were significantly divided
on the issue of optometrists' providing cataract surgery
postoperative care. We found that the majority of those
ophthalmologists interviewed believed that optometrists are
not qualified to provide postoperative care. The majority
also stated that the services provided by an optometrist
during postoperative care are not as comprehensive as the
services provided by an ophthalmologist.

THE INSPECTION YIELDED NO DIRECT EVIDENCE OF POOR QUALITY CARE:
HOWEVER. THERE ARE SOME VULNERABILITIES

a. Second Opinion For Cataract Surgery

The physicians interviewed stated that second opinions were
requested as a requirement for private insurance. Thirty of
58 (52 percent) ophthalmologists stated they received
requests for second opinions, and 11 of 28 (39 percent) of
the optometrists provided Medicare patients with second
opinions regarding cataract surgery. Ten of the 49 (20
percent) Medicare patients we interviewed stated they sought
a second opinion before undergoing cataract surgery. six of
the 10 patients sought a second opinion from an
ophthalmologist, and the remaining 4 saw an optometrist for
the second opinion. This study did not attempt to determine
the medical necessity of the 1,062 surgeries reviewed.
However, cataracts develop slowly, and surgery may be
avoided for many years if the patient so desires.Additionally, cataract surgery should not be performed
unless eyesight is expected to improve.

The OIG has previously recommended that legislation be
adopted to require a mandatory second opinion program for
elective surgeries for Medicare patients.

-b. Potential Causes of Poor Quality Care

Ophthalmologists who refer their patients to optometrists
for postoperative care, compared to those who perform their
own postoperative care, were found to follow their patients
for a shorter postoperative period. However, most
optometrists said that although they provide postoperative
care, they only treat routine complaints, and would refer
patients with evidence of a serious complication back to
ophthalmologists for treatment.

RBCOMMENDATIONS

TO IMPROVE MEDICARE PAYMENTS FOR CATARACT SURGERY

The HCFA should require all carriers to:

o develop national guidelines covering the number of
postoperative days (e.g. 60 to 90 days) that should be
included in global fees, and the percentage allocation
of global fees to surgery and postoperative care (e.g.
80/20). These guidelines should allow sufficient
postoperative time to complete all necessary
postoperative exams and procedures, with the exception
of complicated cases.

o instruct both optometrists and ophthalmologists in the
use of modifiers when cataract surgery postoperative
care is shared with or provided by an optometrist;

o identify ophthalmologists most likely to permit
postoperative care by optometrists. (The inspection
found the highest-paid ophthalmologists to be most
likely to share cataract surgery care with
optometrists.);

o have the necessary screens in place to detect services
billed within a global-fee period; and

o conduct postpayment reviews of cataract surgery to
determine:

- if providers are correctly billing and using
modifiers;
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- if optometrists are being paid for services already
paid to the ophthalmologist in the global fee; and

- the possible existence of arrangements which might
violate anti-kickback statutes.

TO ADDRESS REFERRAL ARRANGEMENTS THAT MAY VIOLATE THE ANTI-
KICKBACK PROVISIONS

o The HCFA should require carriers to refer any potentially
abusive arrangements between ophthalmologists and
optometrists, which the carrier identifies, to the Office of
Inspector General for investigation.

TO IMPROVE OUALITY OF CARE FOR CATARACT SURGERY PATIENTS

o The HCFA should require mandatory second surgical opinions
for elective surgeries paid under Medicare. Cataract
surgeries, which are basically elective, would be included
for mandatory second opinions by another ophthalmologist.

o The HCFA should require PROs to work with their State Boards
of Optometry to establish review procedures for postoperative
cataract surgical care. Such review procedures.should
address the minimum number and frequency of postoperative
visits, the necessity for 24-hour availability of emergency
care, and the presence of written agreements between
referring practitioners regarding the division of
responsibilities.

APPENDIX I

OPHTHALMOLOGY/OPTOMETRY SAMPLE

CARRIER STATE

Arkansas Blue Shield, processing
claims for

Blue Shield of California
Transamerica Occidental of California*
Blue Shield of Kansas City
Blue Shield of Western New York, Inc.

Prudential of North. Carolina*
Aetna of Oregon
Blue Shield of Montana

Louisiana

California (Northern)
California (Southern)
Missouri (Western)
New York (Does not
include New York City)
North Carolina
Oregon
Montana

*Two separate samples of 100 each
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APPENDIX II

OPHTHAIMOWOGIST COMPARISON DATA

The inspection found that of the 58 interviewed ophthalmologists
who perform cataract surgery, 16 (28 percent) said they approved
of optometrists' providing their patients with cataract surgery
postoperative care. The remaining 42 (72 percent) felt that
optometrists were not qualified to provide postoperative care.

The comparison of data between both groups is outlined below. The
comments address ophthalmologists who allow postoperative care by
optometrists.

Allow
Postop
Care
(16)

Data

Do Not Allow
Postop
Care

(42)
Comments

Average number 13
of years in
practice

Percentage of 79%
practice with
Medicare patients

Percentage of
cataract surgery
performed at: .
(a) Hospital

surgical
Out-
patient

18

59%

71%26%

(b) ASC 74%

Percentage of 32%
cataract surgery
referrals from
optometrists

Patients always 14 (88%)
examined by the
ophthalmologist
prior to the day
of surgery

Patients examined 14
by the
ophthalmologists
the day after
surgery (24 hr. exam)

Length of
follow-up by the
ophthalmologists:
(a) one week or

less 3
(b) 2-4 weeks 2
(c) 5-7 weeks 2
(d) 8 weeks 9

Dollars paid $30,6:
to the
sampled
ophthalmologists
during FY 1987

Averaged fewer
years in practice

Had a higher Medi-
care patient
population

Performed a higher
percentage of their
surgeries in an
ambulatory center
(ASC)

28%

7% Received a higher
percentage (25%
higher) of opto-
metric referrals

41 (98%)

(88%) 41 (98%)

19%)
13%)
13%)
56%)

27,042

0
0
4 (10%)
38(90%)

$39,155,850

Follow their
patients for a
shorter time after
surgery

28% of the
physicians
collected 44%
of the total
Medicare payments
for physicians
sampled.

Average payment $ 1,914,190 $ 932,282

Total: $69,782,892 paid to the 58 sampled physicians
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APPROPRIATE CARE FOR CATARACT SURGERY PATIENTS
BEFORE AND AFTER SURGERY
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Staff Paper
prepared by the
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SUMMARY

In 1976, a study by the U.S. Department of Health, Education, and Welfare addressed the issue

of what services to cataract patients were appropriately provided by optometrists (U.S. DHEW,

1976). This OTA Staff Paper, prepared at the request of the Subcommittee on Health of the

House Committee on Ways and Means, reconsiders some aspects of that topic in light of some

technological changes, legal changes, and other changes that have occurred in cataract surgery

during the past decade.

Traditionally, the onhthalmoloeist who verforms cataract sureery on a patient is responsible

not only for the sureerv Itself but for a creoyerative assessment to evaluate the patient's fitness

for sureery and for postoperative care durine the healin2 process.' In the nast several years,

the traditional model of perionerative care for cataract surgery patients has been challenged as

a consequence of chances In technoloev and leaal and other chanees in Medicare coverase and

reimbursement.

o Changes in surgical techniques have reduced the risks of cataract surgery, and

more than 90 percent of cataract surgery patients now have cataract surgery in

outpatient settings rather than in the hospital.
2

For patients who now have

cataract surgery in outpatient settings such as hospital outpatient departments,

surgicenters, or private offices, postoperative care that would once have been

given to them by their ophthalmic surgeon while they were recovering from

surgery in the hospital can now be given in outpatient settings.

o Two Federal laws have changed the definition of 'physician" in the Social

Security Act to expand the range of services that optometrists can receive

reimbursement for under Medicare. Section 937 of the Omnibus Budget

Reconciliation Act of 1980 (OBRA-80, Public Law 96-499) changed the

definition to allow optometrists to be reimbursed by Medicare for any Medicare-

lAs normally defined, preoperative care is the process of examining and performing diagnostic
tests on a patient to assess a patient's fitness for surgery. Postoperative care, which begins with
completion of a surgical procedure and continues until the patient's wound has healed, is the
process of patient management following surgery that is necessary to ensure the best possible
surgical outcome. Throughout this Staff Paper, OTA uses the terms preoperative care and
postoperative care specifically in these ways to refer to care before and after cataract surgery.
Perionerative care encompasses both preoperative and postoperative care.
2Currently, 96 percent of Medicare cataract surgery is done in outpatnent settings (Ahern, 1988).
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covered service related to the condition of aphakial providing that the

performance of that service by optometrists was authorized by the State io which

the optometrist practiced. Section 933 of the Omnibus Budget Reconciliation Act

of 1986 (OBRA-86. Pubtic Law 99-509) changed the definition to allov

optometrists to be reimbursed for all Medicare-covered services that optometrists

are authorized to perform by the State in which the optometrist practices.4

Under OBRA-8O and even more under OBRA-86. optometrists in some States

began bilting Medicare carriers for postoperative services related to cataract

surgery (Mitchell, 1988).

o Since 1986, the Health Care Financing Administration (HCFA) has issued several

sets of instructions to Medicare carriers that have been interpreted as sanctioning

Medicare payment to optometrists for postoperative services related to cataract

surgery. Medicore carriers generally pay a 'global fee' for cataract or other

surgery. A global fee typically coven the pres-rgical evaluation of the patient,

the surgery itself, and the postoperative followop visits. HCFA has established a

billing procedure that some carriers have used to allow the splitting of a global

fee between an ophthalmologist who provides cataract surgery and an optometrist

who provides followup care (Mitchell, 1989).

The tradition that a surgeon is responsible for the preoperative and postoperative care of a

surgical patient has a long history in medicine. According to the principles of the American

College of Surgeons: 'The responsibility of a surgeon includes preoperative diagnosis and care,

the selection and performance of the operation, and postoperative surgical care' (Am. College of

Surgeons. 1985). This OTA Staff Paner considers the medical safety and assroprlateness of

arraneements nuder which an onhthalmolotlst nerforms cataract s.r.erv on a patient and An

ontometrist at p site senarate fram the oshthalmolocist provides either the nreonerative visit to

evaluate a natlept's fitness for surtero or several of a nalient's nastonerative vIsits.

OTA found no scientific studies of natient outcomes when optometrists provide nreoveratlve or

nossonenstive rare for cataract surserv oatirets. Consequently, direct comparisons between the

quality of perioperative care provided by ophthalmologists and optometrists could not be made.

In the absence of scientific studies of the outcomes associated with alterations in the traditional

model of perioperative care for cataract surgery patients, conclusions about the medical wisdom

of giving optometrists an expanded role in the provision of preoperative or postoperative care

for cataract surgery patients have to be based on considerations of:

3Aphakia, the absence of the notural crystalline lens of the eye, is a condition that may be

present from birth or be caused by surgical removal of the lens (e.g., in the course of cataract
surgery). A person who has just had cataract surgery and is in the unstable postoperative
period is technically aphakic. although many would argue that such a patient is receiving
services for cataract rather than aphakia.
4A survey of State laws pertaining to the practice of optometry is available from the American
Optometric Association (American Optometric Association, November 1987). Mest State
optometry laws do not specifically authorize or prohibit the provision of 'preoperantive or
postoperative care related to cataract surgery'; rather, each law specifically allows or prohibits
various drugs and procedures that might be employed in such care.
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1. the nature of possible postoperative complications after cataract surgery and the

skills that may be needed to help prevent or manage those complications,

2. differences in the education and training of optometrists and ophthalmologists

that might affect the quality of care the two types of professionals are able

provide to cataract surgery patients in the perioperative period,' and

3. general models for the provision of postoperative care by someone other than the

attending surgeon.

Cataract surgery atlents may develop Any of several types of postoperative comsslcations.

Some of the more common ocular complications can interfere with vision but do not have to be

dealt with immediately. On the other hand, there do exist a few rare ocular complications (e.g.,

endophthalmitis,
5

expulsive intraocular hemorrhage, severe wound rupture) that have to be dealt

with immediately to prevent the loss of an eye. A number of other ocular complications are not

emergencies like these but are very serious and can destroy an eye if not properly managed

(e.g., corneal edema, secondary glaucoma, detached retina) (Jaffe, 1984). Systemic

complications following cataract surgery are rare but do occasionally arise, especially in patients

with pre-existing diseases such as diabetes or hypertension. Given the volume of cataract

surgery performed, more than one million procedures per year. even a relatively small

percentage of complications could reflect thousands or tens of thousands of patients.

To minimize the likelihood that serious ocular or systemic compincations will occur or become

unmanageable reauires rood nreoperatiee And nostoneratlve care. In the nreoperative period, a

patient must be evaluated to determine whether cataract surgery is a justifiable risk given the

state of the patient's cataract, health of the patient's eyes, and the patient's overall health; which

cataract extraction procedure to use and whether to implant an intraocular lens (IOL); and

whether the surgery should be done in the hospital or can safely be done in an outpatient

setting. Such judgments should be based in part on knowledge of how concurrent eye or

systemic disease affects the risks and potential complications of cataract surgery, as well as

familiarity with various surgical techniques and lOLs.

In the nostoperative period, a cataract surgery patient should be monitored for the development

of any ocular or systemic complications. Some of the ocular complications associated with

cataract surgery occur in the general population, but others occur primarily as complications of

cataract or other surgery. A person who has been trained to perform eye surgery and has had

clinical training in the postoperative management of eye surgery patients would probably be

5A recent OTA report on indicators of the quality of medical care found that physicians
practicing in the area of their training are likely to deliver higher quality care than others (U.S.
Congress, OTA, 1988). The same report found that malpractice compensation was not a reliable
or valid indicator of quality.
6Endophthalmitis is a severe, sometimes painless, intraocular infection that may be caused by
any of a variety of bacterial and fungal agents. The infection may cause a violent inflammatory
reaction in the eye and can produce loss of vision if emergency treatment with systemic
antibiotics, surgery, or other means is not initiated at once (Deutsch and Goldberg, 1984;
Mauriello et al., 1983; Jaffe, 1984).



297

better able to recognize such complications than an individual without such training.

Furthermore, a number of postoperative ocular complications in cataract surgery patients are

associated with certain types of surgical procedures or lOLs or with certain types of problems

during surgery. The surgeon who operates on a patient might be more alert to the possibility of

these types of complications than someone who is not familiar with the specific procedure the

patient underwent or was not present during surgery.

In almost all instances, the management of the ocular complications that arise after cataract

surgery requires difficult judgments about whether and when to use a wide assortment of

medical and/or surgical procedures (Jaffe, 1984). The treatment of endophthalmitis and

numerous other ocular complications requires the use of antibiotics, steroids, and/or other

systemic medications that have to be prescribed by a physician (Jaffe, 1984).7 The treatment of

an expulsive hemorrhage, a detached retina, and several other ocular complications involves

major eye surgery that only an ophthalmologist is trained to perform. The management of

endocrinologic, cardiac, or other systemic complications may necessitate the involvement of an

internist, cardiologist, or other physician.

The education and training of ophthalmologists differ In several Important respects from the

education and training of optometrists. Ophthalmology is a surgical specialty of medicine, and

ophthalmologists must spend 4 years in medical school, I year as an intern in a hospital, and 3

years as a hospital-based ophthalmology resident. Optometry is not a specialty of medicine, and

optometrists undergo a 4-year professional training program.

As a physician, an ophthalmologist gets 3 years of clinical training (2 years as a medical student

and I year as a hospital intern) in the evaluation and treatment of patients with a variety of

medical conditions. This experience may enable an ophthalmologist to evaluate a patient's

fitness for surgery, taking into account the patient's systemic conditions. This experience may

also enable an ophthalmologist to initiate management of postoperative complications that

require certain systemic drugs or surgery. At no point during training does an optometrist

receive clinical training in the evaluation and treatment of patients with a range of medical

problems.

7Most States permit optometrists to use certain drugs, under certain conditions, to diagnose eye
disease, and 23 State laws permit optometrists to use certain drugs, under certain conditions, to
treat selected eye problems (Hibbs, 1987; Mays, 'July 8, 1988). In no States, however, are
optometrists licensed to use the full range of drugs that might be needed to manage the various
complications of cataract surgery.
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As an ophthalmology resident, an ophthalmologist gets 3 years of clinical training in the

evaluation and treatment of patients with serious eye problems. An optometrist sets clinical

training in the evaluation of patients for refraction but significantly less experience in the

management of patients with serious eye problems. Finally, an ophthalmology resident performs

cataract and other eye surgery and manages the postoperative care of many of the patients on

whom he or she operates. An optometrist gets considerably less clinical exposure to patients

who have undergone eye surgery.

Given the differences In training of onhthalmolopists and ontometrists lust mentioned- It Is the

assessment of OTA that a preonerative evaluation to assess a cataract patent's fitness for

cataract sureerv must be done by the ophthalmoloelst who Is to perform the surgers. The

preoperative evaluation by an ophthalmologist should take into account not only the state of, the

cataract and general health of the patient's eye but any systemic problems the patient has that

could affect risks and benefits of surgery. The information that is gathered during.during a

preoperative evaluation can affect the preoperative and postoperative management of a patient

and the eventual outcome of the surgery itself.

A greatly expanded role for optometrists in the provision of postoperative care for cataract

surgery patients--especially if the care is provided at sites that are geographically separate from

the attending ophthalmologist--would represent a significant departure from the traditional

model of care for such patients. Though the risks of an expanded role for optometrists have

not been measured, several potential risks can be hypothesized:

1. If an optometrist or other caregiver who is not familiar with the specifics of a

particular patient's cataract surgery provides postoperative care, continuity of

care and the resulting quality of care may be adversely affected.

2. Optometric training may not give optometrists sufficient clinical exposure to the

postoperative management of cataract surgery patients to enable them to make

physical exams consistent with those of an attending ophthalmologist or to fit

their exams into a regimen of postoperative patient management.

3. If a cataract surgery patient develops an ocular complication that requires the

involvement of the attending ophthalmologist (e.g., to prescribe drugs that have

to be prescribed by a physician or to perform further eye surgery), a delay of

several hours may occur before appropriate treatment is initiated, because few

optometrists have 24-hour, weekend, on-call, or emergency services for their

patients. In some cases (e.g.. those involving endophthalmitis, expulsive

. hemorrhage), a delay of several hours could result in the loss of an eye or other

serious problems.
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In spite of the absence of a known risk, cautious medical oractice suenests we should be aware

of the potential risks of elylna optometrists an expanded role In neovldlne postoperative care

for cataract surgerv patients and make reasonable efforts to address the concerns that have

been raised. Moving away from the traditional model of care without a scientific assessment of

the likely effects on patient outcomes runs the risk of reducing the quality of care that cataract

surgery patients receive. A more prudent approach would be to allow cautious alterations in the

traditional model--alterations that attempt to address plausible hypothesized concerns about

quality--and then to evaluate the effects.

INTRODUCTION

Cataract surgery is one of the most common procedures performed on the Medicare population.

Traditionally, the z:tending surgeon--an ophthalmologist--is responsible for performing a

preoperative evaluation of a patient's fitness for cataract surgery, for performing the cataract

surgery, and for managing a surgical patient's postoperative care (Jaffe, 1984). In the last

several years, the nature of cataract surgery itself has changed, and legal and other changes in

Medicare payment have led some optometrists and ophthalmologists to challenge the traditional

model of perioperative care for cataract surgery patients. This OTA Staff Paper evaluates the

medical safety and appropriateness of an expanded role for optometrists in the preoperative and

postoperative management of cataract surgery patients. OTA was asked to prepare the Staff

Paper by the Subcommittee on Health of the House Committee on Ways and Means.

In a sense, this OTA Staff Paper is an update of a 1976 study conducted for Congress by the

U.S. Department of Health, Education, and Welfare (HEW)' (see app. A for a summary). The

question examined in the 1976 study was: What services related to aphakic and cataract

conditions that are reimbursable under Part B of Medicare when provided by a physician (e.g.,

an ophthalmologist) are appropriate for reimbursement when provided by an optometrist (U.S.

DHEW, 1976). The findings of the 1976 study, though comprehensive for the time, do not

address several issues pertaining to medical safety and appropriateness of optometric

involvement in perioperative care for cataract surgery patients as might be contemplated in

1988.

81n 1979, the Department of Health, Education, and Welfare (HEW) was separated into two

components: the U.S. Department of Health and Human Services and the U.S. Department of

Education.
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One of the conclusions of the 1976 study was that optometrists were qualified to provide a

broad range of services beyond refraction and the provision of eyeglasses (U.S. DHEW, 1976).

According to the 1976 study, the initial diagnostic visit and any visits for cataract care before

surgical intervention is suggested were within the competence of an optometrist. Such visits do

not constitute preoperative care as traditionally defined to include the evaluation of a patient's

fitness for surgery.

Not surprisingly, the 1976 study drew no specific conclusions with respect to the

appropriateness of expanding optometric involvement in the postoperative care of cataract

surgery patients. In 1976, unlike today, cataract surgery was a surgical procedure that was

virtually always performed in the hospital. Optometric involvement in postoperative care for

cataract surgery patients in the hospital would have run counter to all legal and hospital

regulations and was therefore not even discussed in the 1976 report.

In its recommendations pertaining to the extension of Medicare Part B reimbursement to

optometrists, HEW distinguished between services for aphakia and services for cataract

conditions. 9
HEW recommended the extension of Part B Medicare reimbursement to

optometrists for services related to aphakia that were authorized by State optometric scope of

practice laws15
and against the extension of Part B reimbursement coverage for Medicare-

covered services provided by optometrists to cataract patients prior to surgery. The extension of

reimbursement for optometrists' services provided prior to cataract surgery, HEW said, should

await resolution of issues that were not addressed by the 1976 study (e.g., development of an

operational definition of cataract, patient health care implications, cost implications, delivery

pattern changes, appropriate patient cost sharing).

Since the time of the HEW study, there have occurred technical, legal, and regulatory changes

that, according to some observers, argue for an expansion in the traditional role of optometrists

in the perioperative care of cataract surgery patients. The medical safety and appropriateness of

moving away from the traditional model of perioperative care for cataract surgery patients is

addressed in the discussion that follows.

9Aphakia, the absence of the natural tens of the eye, is a condition that may be caused by
surgical removal of the lens in the courae of cataract surgery., Whether a person who has just
had cataract surgery and is in the immediate, unstable postoperative period remains a 'cataract
patient' or, having had the lens removed, is now an 'aphakia patient' is a matter of opinion.
10HEW's recommendation with respect to extending Medicare Part B reimbursement to
optometrists' services for aphakia was incorporated in Section 937 of the Omnibus Budget
Reconciliation Act of 1980 (Public Law 96-499, OBRA-g0), discussed later in this Staff Paper.
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CATARACTS: CAUSES AND PREVALENCE

A cross section of a normal human eye in depicted in figure 1. In a normal eye, a clear

crystalline lens behind the pupil serves to focus light on the retina, which will ultimately receive

the image and transmit it'to the brain. The natural lens of an adult eye is about 10 mm (.39

FIgure 1.-The Human Eye

mw Topt .~~~~f

inches) in diameter and approximately 4 mm, thick. It is enclosed by a transparent membrane

called a lens capsule that is II to ta microns (0.0004 to 0.0007 inches) thick (Bloom and

Fawcett, 1975). An opacity of the normally clear lens or of the lens capsule that encases the

lens is known as a cataract. Typically, a cataract develops over time. As a cataract matures

(progressively becomes more opaqcie), a person experiences a slow progressive loss of vision.

Cataracts are a major cause of visual impairment (trouble seeing even with glasses) in the U.S.

population. According to data from the National Society To Prevent Blindness"
t

cited by the

Cataract Panel of the National Eye Advisry Panel, 35 percent of existing visual impairments

and 53 percent of new cases of visual impairments are due to cataracts" (U.S. DHHS. PHS;

1987). Untreated, cataracts progress to the point where they cause blindness (Jaffe, 1984).

Cataracts are the third leading cause of legal blindness in the United States (U.S. DHHS, PHS.

1987).

By far the most common type of cataract is senile (or senescent) cataract (US. DHHS. PHS,

1987). Senile cataracts are thought to be caused by alterations in the lens that are associated

with increasing age (Jaffe, 1904). Other causes of cataract include diabetes mellitus and other

metabolic disorders, toxic environmental agents such as radiation. trauma, infection, and

congenital malformation (US DHHS PHS, 1987).

IlIThe data from the Society To Prevent Blindness involve 1970 numbers projected to 1900.
12 These statistics should be used with caution, because the dam are old and predate the more
recent development of more successful treatment of cataract.

88-297 0 - 89 - 11
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Table I shows data on the prevalence of cataracts from the 1975 Framingham eye study (U.S.

DHHS, PHS, 1987) and from the 1982 National Health Interview Survey conducted by the

National Center for Health Statistics (LaPlante, in press). Although the data from the 1975

Framingham eye study are somewhat old, they do show the prevalence of cataract for the

population over age 65. More recent data from the Nazional Health Interview Survey show

similar prevalence rates.

Table 1.--Prevalence of Cataract by Age Group
(cases per 1,000 people)

52-64 yrs 65-74 yrs 75-85 yrsFramingham Eye Study (1975): ------------------------------------------------
Lens opacity.

Men 37.9 68.1 88.2
Women 44.7 76.7 93.0

Cataract
Men 4.3 16.0 40.9
Women 4.7 19.3 48.9

…--------- ---- -- -------------- --------- ----- -------- ---------- ----- --------
45-69 yrs 70-84 yrsNat. Health Interview Survey (1982): ----------------------------------------------

Cataract
Males 24.6 112.9
Females 34.6 217.6

SOURCES Framingham data. U.S. Department of Health and Human Services, Public HealthService, National Institutes of Health, Vision Research: A National Plan--Report of
the Cataract Panel, NIH Pub. No. 84-2473 (Bethesda, MD 1987).
National Health Interview Survey data. M. LaPlante, 'Data on Disability From the
National Health Interview Survey, 1983-85,' prepared for the National Institute onDisability and Rehabilitation Research, U.S. Department of Education, Washington,
DC, in press.

The data in table I give an indication of the prevalence of cataracts before the large increase in

cataract surgery that has occurred in the 1980s. As the numbers in that table show, cataracts

occur with high frequency in older populations, and the phenomenon increases with age. Thus,

as the number of elderly people increase, the absolute number of people with cataract is likely

to increase.

The only effective treatment for cataract, cataract surgery, is described below. Cataract surgery

can be performed at various points in the maturation of the cataract, depending, for example,

on judgments about the extent to which the cataract interferes with the patient's life. A general

shift to earlier surgery would increase the absolute number of procedures done (see discussion

below).
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CATARACT SURGERY: THE TECHNOLOGY

Cataract surgery--resorted to when a cataract becomes visually disabling--involves the removal

of the clouded natural lens of the eye through an incision in the cornea or sclera (white part of

the eye) (U.S. DHHS. PHS, 1987). As described below, the surgery may involve various

methods, the most common of which are intracapsular extraction methods and extracapsular

extraction methods (U.S. DHHS. PHS, 1987). Following extraction of the cataract, the surgical

incision is closed by sutures (stitches), which may or may not need to be removed.

To regain vision after the natural leas has been removed, the patient must receive some type of

prosthetic (artificial) replacement lens. The replacement may involve either an intraocular lens

(IOL) implanted at the time of surgery or afterward, a contact lens, cataract eyeglasses, or some

combination of these, depending on factors such as the patient's ability to wear a contact lens,

the refractive status of the patient's other eye, and the age of the patient. In 1987. IOLs were

placed in 85 percent of cataract procedures (Reuter and O'Sullivan, 1987). IOLs are not without

certain problems, but they do offer several optical and other advantages over cataract glasses

and contact lenses (U.S. DHHS. PHS, 1987). Furthermore. TOLs are generally preferred in the

case of elderly patients, many of whom may have trouble manipulating and adapting to contact

lenses (Jaffe, 1914).

Increasing Use of Posterior Chamber lOLs

lOLs have undergone continuous evolution in design, weight, and manufacturing processes since

their introduction after World War It (U.S. DHHS, PHS. 1987). The first truly successful lOLs

were anterior chamber lOLs, lenses placed in the anterior chamber of the eye, under the vault

of the cornea, and in front of the iris (Safir. 1983). The pressure of an anterior chamber lens

against the tissues holding it sometimes causes disturbances that can be serious (Safir. 1993), and

in recent years, posterior chamber tOLs have been rapidly gaining in popularity over anterior

chamber IOLs. Posterior chamber lOLa are lenses placed in the posterior chamber, the place

behind the iris from which the patient's own natural lens has been removed (Safir, 1983). From

an optical.point of view, the posterior chamber is the desirable place to put an IOL (although

the undesirable long-term effects of posterior chamber lenses have probably not all become

evident yet) (Safsr, 1983).

In 1983, 48 percent lOLs placed were posterior chamber IOLs and 45 percent were anterior

chamber lOLs (the remaining 7 percent were iridocapsular or iris fixation lOLs) (Stark et aL,

1983). From February 1987 to February 1988, 91 percent of IOLs placed were posterior

chamber IOLA and 9 percent were anterior chamber IOLs (Stark, 19S8).
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Advances in Surgical Techniques's
In recent decades, improvements in the techniques of cataract surgery and the implantation of

lOLs have made cataract surgery one of the safest and most successful of all major operations

(U.S. DHHS, PHS, 1987). Despite some of the advances, which are discussed further below,

however, significant postoperative complications may occur in patients who undergo this surgery

(U.S. DHHS, PHS, 1987).

Improved techniques in cataract surgery were made possible by improvements in preoperative

medications, operative anesthesia, operating microscopes, and various microsurgical instruments

(Safir, 1983). By the mid-1960s, the operation of choice for cataract removal was a technique

known as intracansular cataract extraction (Safir, 1983). The intracapsular technique involves

removing both the natural crystalline lens of the eye and all of its surrounding capsule.

Following an intracapsular cataract extraction procedure, the patient usually gets an anterior

chamber IOL.

If a patient's lens is removed by the intracapsular extraction technique, an IOL placed in the

posterior chamber will be resting against the vitreous body and may easily dislocate and slide

down onto the retina, where it can do harm and be inaccessible to surgical removal (Safir.

1983). Consequently, surgeons choosing to put lOLs in the posterior chamber have revived

interest in a technique known as extracaosular cataract extraction, which leaves the posterior

portion of the lens capsule in place to support the IOL (Safir, 1983). Extracapsular extraction,

by preserving the biologic separation of the vitreous body from the anterior chamber, decreases

the risk of a vision-threatening complications such as as aphakic retinal detachment t
bullous

keratopathy,15
or cystoid macular edema.s6

Until recently, intracapsular extraction was the preferred method of extraction, because the

extracapsular extraction technique was difficult and left lens fragments in place that impaired

the patient's vision, Since the development of posterior chamber IOLs (Reuter and O'Sullivan,

1987) and improved surgical techniques that permit an ophthalmologist to perform an

13For those who are interested, much of this discussion was drawn from How Ophthalmology
Has Changed During My Career,' a fascinating paper on technological and other changes in
ophthalmology prepared for OTA in 1983 by A. Safir.
14Aphakic retinal detachment is the detachment of the retina which occurs in association with
the loss or absence of a lens and may be physiologically related to removal of the lens.
15Bullous keratopathy is a noninflammazory disease of the cornea.
16Cystoid macular edema is a condition that involves swelling in the macula, which is the very
highly specialized part of the retina that is responsible for fine, high-resolution, central vision
acuity (Safir, 1983). The accumulation of fluid in the macula causes blurring of vision and may
result in loss of central vision.
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extracapsular extraction without leaving lens fragments behind, extracapsular extraction has

gained in popularity. As of 1987, the vast majority (93.5 percent) of lens extractions were

extracapsular extractions (Sanders, 1987).

Innovations in the techniques of cataract surgery are continuing. Microchip technology has

permitted the development of a new technique for removing a natural lens called

obaoer-Iiic n. In phacoemulsification, the natural lens is ultrasonically fragmented and

then is removed through a small (3 mm) incision (Nevyas, 1986). The use of

phacoemulsification plus a new foldable silicone or hydrogel IOL will permit much smaller (3

mm as compared to 12 mm) incisions in patients who are candidates for this type of surgery.

Smaller incisions in these patients may mean reduced postoperative astigmatism and fewer

complications (Nevyas, 1986). Although only 13.2 percent of cataract extractions in 1987

involved phacoemulsification. the use of this technique is increasing {Sanders, 1987). Currently,

the use of the newest type of IO1.--soft, foldable lOLs--is associated with slightly higher

cumplicatinn rates, including postoperative inflammation and occasional lens extrusion
t5 over

time, however, outcomes with foldable lenses may be expected to improve (Sanders, 1987).

.How Advances in Technology Have Altered Cataract Surgery

The development of more advanced technologies, including microsurgical techniques and

instruments, has altered the nature of cataract surgery in several ways. First, the technical

training required for doing cataract surgery has increased, and the equipment required for

treatment is considerably more complex. Second, the precision and predictability of cataract

surgery~have improved considerably. Improved vision now occurs in the vast majority (94 to 96

percent) of cataract patients who undergo surgery (Allen and Hui-rong, 1987; Ruther and Black,

1987; Stark et al., 1983). Third, the medical risk of cataract surgery to the patient has

decreased (Jaffe, 1984). Finally, because of improvements in techniques, cataract surgery today

involves a much shorter hospitalization oris done on an outpatient basis (Jaffe. 1984). In 1966,

the average length of stay for cataract surgery was 7.6 days; in 1977, it was 4.8 days; and in

1984, it was 2.1 days for those having inpatient surgery (Reuter and O'Sullivan, 1986).

Currently, 96 percent of Medicare cataract surgery is done on an ambulatory basis (Ahern,

1911).

Increasing Number. of Procedures

In recent years, the absolute number of cataract removal procedures has increased (Biomedical

Business International, 1987; Sanders, 1987). Although there is some disagreement as to the

exact number of cataract removal procedures are performed today, there is a consensus that

cataract removal procedures are being done at an increasing rate. In 1983, approximately

700,000 cataract extractions were performed and 500,000 tOLs were implanted in the United

17Lens extrusion is displacement of the lens from the posterior chamber.
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States (Jaffe, 1984). Biomedical Business International reports 1.1 million lOLs were placed in

1987 and projects that the market for such lenses will grow at a rate of 7 percent per year to

1990; since lOLs are placed in the large majority of patients who undergo cataract surgery, the

increasing market for lOLs reflects growth in the number of cataract removal procedures

(Biomedical Business International, 1987). Sanders estimates that I million cataract removal

procedures will be performed in 1988 (Sanders, 1987).

What accounts for the increasing performance of cataract surgery is not entirely clear. Some

might argue that because of improvements in surgical techniques that have reduced the risks of

cataract surgery and allowed the shift of cataract surgery from hospital to ambulatory settings,

the decision about whether to perform cataract surgery may be more likely to be made in favor

of surgery now than it was in the past. The decision about whether to perform cataract

surgery, like all medical decisions, should involve consideration of the risks and the benefits for

a particular patient. The decision should be influenced byt 1) how severe a patient's cataract is,

2) how debilitating the cataract is for the patient when his or her particular life situation is

considered, and 3) how the risks of cataract surgery weigh against the benefits for the particular

individual. With technical improvements and decreased risks associated with the cataract

extraction procedure plus improved visual rehabilitation of patients receiving lOLs, the balance

of this equation may have tipped toward surgical extraction for more patients. Another view,

however, is that the increasing number of surgical procedures may result in part from reduced

thresholds for the performance of cataract surgery brought about by an overabundance of

ophthalmologists (Greenberg, 1988; Trobe and Kilpatrick, 1983).

MEDICARE POLICIES: RECENT CHANGES THAT AFFECT

CATARACT CARE

In 1980 and 1986, Congress amended the definition of 'physician' in the Social Security Act to

enlarge the scope of vision services that optometrists can receive reimbursement for under
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Medicare. while at the same time it recogniaed the preemiaence of States in establishing and

controlling optometrists' scope of practice.l In 19S6 and 19S7, the Health Care Finencing

Administrttion (HCFA) issued instructions to Medicare carrients to clarify how Medicare

would pay for surgical cmre when the postoperative or other services related to surgery are

provided by someone other than the attending surgeon. These laws and instructions. discussed

further below, have been interpreted by some Medicrv carriers in %uch a way as to allow

optometrists to bill for postoperative services to camtarct surgery patients. Especially since 1986.

optometrists have been increasingly billing Medicare for postoperative services related to

catartct surgery (Marsalek. Aug. 24. 1988).

Recent Changes In the Social Security Act and Regulations

In 1980. Congress amended the Social Security Act to expand the range of vision serices

optometrists could provide and recive payment for under Medicatre via Section 937

(Optometrist' Services) of the Omnibus Reconciliation Act of 19S0 (OBRA-SO, Public Law 96-

499). Section 937 of OBRA-gO elimitated a provision of the Social Security Act limiting

Medicatre payment to optometrists to payment for 'establishing the necessity for prosthetic

sericene and replaced it with a provision limiting Medicare payment to optowrrcribrt! to payment

for 'services related to the condition of tphakia' (Sec. 937 (a)).t" Aphakia was defined in the

Code of Federal Regulations oa 'the absence of the natural crystalline leas of the eye, regardless

of whether an intraocular lens baa been implanted' 42 CFR 410.23 (10-1-87 ed.). Section 937

provision became effective July 1, 19SI (Sec. 937 (c)).

Federal regulation implementing Section 937 specified that if the services were related to

aphaklia nd authorized by the State in which the optometrist practiced, an optometrist could

receive Medicare reimbursement for 'examination services including cue history. externan

examination. ophthalmoscopy.
5 t

biomicroscopy." tonomet ry t evaluation of fields of vision.

evaluation of ocular motility, evaluation of binocular function, and examinations required to

prescribe prmthetic lenses ia connection with aphakia (42 CFR 410.23 (10-1-87 ed.)). During

the period 1980 through 1986. relatively few optometrists bilied Medicare directly for the

IlSome rervices are specifically excluded from Medicare coverage, regardless of whether they

are performed by doctors of medicine, osteopathy, or optometry and regardless of whether they

are authorized by a State. Exclsions include: 1) routine eye examinations not performed to

diagnose a specific symptom or complaint, and 2) eye examinations for the purpose of

prescribing, fitting, or changing eyeglasses or contact lenses for refractie errors (as opposed to

prosthetic lenses required by an individual lacking the organic lens of the eye).

l9Part B of the Medicare program is administered on a day-to-day basis through contracts

negotiated between the Federal Government and State-based health insuran;e carriers. It is the

responsibility of the carriers to apply policies regarding benefihs and limitations in accepting or

rejecting bills submitted for reimbursement and to determine that charges made for covered

services are reasonable (U.S. DHEW. 1976).
200BRA-80 put into effect HEW's 1976 recommendation (U.S. DREW. 1976) that Medicare

Part B reimbursement be extended to optometrists for servies related to aphakia (see app. A).

OBRA-SO also called upon the U.S. Department of Health and Human Services to submit to

Congress by January 1. 1982. legislntive recommendations with repect to Medicare

reimbursement for 'services furnished by optometrists in connection with cataracts and such

other services as they are legally authorized to perform.'
210phthalmoscopy is the inspection of the internal structure of the eye using illumination and

magnification.
22Biomicroscopy is the inspection of frontal tissues of the eye using illuminatran and

magnification. I

23Tonometry is the measurement of the internal pressure of the eye.
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postoperative care of cataract surgery patients, but it was common in tome areas for an

ophthalmologist who used an optotnetrist s services for, postoperative care of a patient to bill

Medicare for the full global fee for the surgery and then pay the optometrist directly for the

followup services (Mitchell, l9gg).14

In 1986, Congress amended the Social Security Act via Section 9336 (Vision Care) of the

Omnibus Reconciliation-Act of 1906 (OBRA-86, Public La. 99-509). Section 9336 of OBRA-

S6 eapanded the services that an optometrist could be reimbursed for by Medicare to include all

services covered by Medicare awhich he is legally authorized to perform as a doctor of

optometry by the State in which he performs them. ... (Sec. 9336 (a)). This provision became

effective April 1, 19g7 (Sec. 9336 (b)). Since that time, HCFA has issued several instructions

giving guidance to Medicare carriers on dealing with Medicare claims procedures and reasonable

charges under the provision.

Recent Changes in Instructions to Medicare.Carriers

Since 1986, HCFA has issued several sets of instructions to Medicare carriers that have been

interpreted as sanctioning Medicare reimbursement to optometrists for postoperative services

related to cataract surgery. Medicare carriers generally pay a 'global fee' for cataract and other

surgery. The global fee typically covers the presurgical evaluation of the patient, the surgery,

itself, and the postoperative follonup visits (Mitchell. 195). HCFA's carrier instructions.

summarized below, established billing procedures that some carriers have used to allow the

splitting of a global fee for cataract surgery between an ophthalmologist who Performs cataract

surgery and an optometrist who provides followup care. An ophthalmologist billing these

carriers places the modifier *-54- at the end of the surgical procedure code to indicate that his

or her bill is only for the surgery and does not include postoperative care; the optometrist who

provides postoperative care adds the related modifier *-55 to indicate that his or her bits is for

postoperative serices only (Mitchell. l9g8). The Medicare carrier reduces the global payment

to the ophthalmologlst by an established percentage (ranging from 5 to 30 percent at different

carriers) of the normal global fee for surgery, and the difference (or some other amount) goes

to the optometrist who performs the followup visits (Mitchefl, 198g).

In March 1986, HCFA issued tn instruction to Medicare carriers to clarify how Medicare would

pay for surgical care when the surgery and related services are provided by more than one

physician. That instruction, summarized below, was a general instruction that did not

specifically pertain to cataract surgery.

2F4 * case is North Carolina, an ophthalmologist billed the Medicare carrier (Prudential) a
global fee for cataract surgery and then raid the optometrist who provided postoperative care
out of pocket (Marsalek, Aug. 24. 1988). The Inspector General's Office did not approve of
this, and on January 13, 1986, the zarrier issued instructions that called for separate billing and
procedure codes by the operating ophthalmologist and the optometrist who provided routine
post-:atract-surgery care (the surgeon was to we the modifier -54 with the appropriate
surgical procedure code to show that the bill was for the surgery only, and the optometrist was
to ue the new procedure code ;9245) (Prudential Insurance Co., 19t6). Subsequently. some
optometrists began billing Medicare dtrectly for some postoperative services related to cataract
surgery (Marsalek, Aug. 24., 198).
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o Revision 1146. March 1986: 'Sec. 5248: Makint Reasonable Charge Determinations
When Physicians Fraument Previously Global Char&Ms" Many surgeons, including
ophthalmologists, typically render preoperative care, the operative care, and the
postoperative care related to a surgery and bill Medicare one fee, termed a global
fee, for all care. In cases where the care is provided by more than one physician,

2
s

and if a global fee was in effect in 1973, reimbursement to individual physicians
cannot exceed the global prevailing fee adjusted by the economic index (U.S.
DHHS, HCFA, March 1986).

Following the enactment of OBRA-86, HCFA issued several additional sets of carrier

instructions to help implement the new law and to make its March 1986 instruction specific to

services pertaining to cataract surgery. Those instructions are summarized below.

1. Revision I 182 April 1987: Sec. 2020.25: Optometrists
A. Services Furnished Through March 31. 1987
B. Services Furnished After March 31. 1987. As mandated by OBRA-86, Sec.

9336, effective April 1, 1987, a doctor of optometry is considered a
physician with respect to all services the optometrist is authorized to perform
under State law or regulation.

C. General Claims Guidelines. Ophthalmologists performing cataract surgery
have historically charged a single global fee that encompasses the presurgical
evaluation of the patient, the surgery itself, and the postoperative followup
care. Since some of the postoperative services are also covered when
furnished by optometrists, the carrier should establish a screening mechanism
to identify inappropriate or duplicative services. If an ophthalmologist
charges a global fee for cataract surgery but another physician (e.g., an
optometrist) furnishes some of the postoperative services, the portion of the
global fee that represents services not furnished by the ophthalmologist
should be disallowed; and the optometrist who provided the postoperative
care should be reimbursed for the allowed services that he or she performs
(U.S. DHHS, HCFA April 1987a).

2. Revision 1182. April 1987: 'Sec, 5250 Reimbursement for Cataract Glasses, Contact
Lenses and Related Services, and Optometrists' Services-:

A. Cataract Glasses Contact Lenses, and Related Services
When postoperative services encompassed by a carrier's global allowance for
cataract surgery are performed by someone other than the surgeon, the
physician submitting the bill for surgical care only should add the modifier
LL4_ to the code used for the surgical procedure. The physician who
provides covered postoperative services only should add the modifier -55' to
the code for the surgical procedure. In addition, all physicians should be
asked to submit to the carrier a narrative description of the care they
provided so that the carrier can make appropriate payment determinations
(U.S. DHHS, HCFA, April 1987b).

3. Revision 1208. August 1987: 'Sec, 5250- Reimbursement for Cataract Glasses, Contact
Lenses and Related Services, and Otometrists' Services':

B. Other Medical and Health Services Furnished by Optometrists
Beginning with services furnished on or after April 1, 1987, Medicare will

pay for all other covered medical and other health services furnished by a
doctor of optometry which are reasonable and medically necessary and which
he or she is legally authorized to perform by the State in which he or she
practices.
C. Use of Charge Data To Determine Reasonable Charees for Optometrists'
Services

1. Customary Charges.
2. Prevailing Charges.

25Effective July 1, 1981, as a consecuente rf OBRA-80, an optometrist is considered a
'physician' (i.e., eligible for reimbursementt by Medicare when rendering services related to
aphakia; and effective April 1, 1987, as a consequence of OBRA-86, an optometrist is
considered a 'physician' by Medicare when rendering services that optometrists are legally
authorized to render by the State in which the optometrist practices.
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3. Global Allowances. When an optometrist performs covered services that
a Medicare carrier ordinarily pays for as part of a global allowance for a
surgeon's (e.g., ophthalmologist's) service, the payment amounts should
be determined in accordance with the applicable guidelines including
Sec. 2020.25.C, which emphasizes the need to avoid making duplicative
payments. Consequently, when a carrier pays for an optometrists
covered services in accordance with Sec. 5250B and the services are
normally reimbursed through a global allowance for surgery, the total of
the separate allowances for the services of the surgeon and the
optometrist may not exceed the applicable global prevailing fee for the
surgery (US. DHHS, HCFA, August 1987).

The interpretation of HCFA's instructions in the case of perioperative care for cataract surgery

patients has varied among carriers, who traditionally are allowed great discretion in interpreting

instructions from HCFA's central office. At least one Medicare carrier has interpreted the

instructions in such a way as to allow individual ophthalmologists to assign some percentage of

their global fee for surgery to an optometrist who provides postoperative care (Aetna Life

Insurance Co., 1988). In a letter dated May 20, 19g8, HCFA's Office of Reimbursement Policy

said it prefers that ophthalmologists and optometrists bill separately for their services and that

Medicare carriers--rather than providers with possible incentives to give kickbacks for

referrals--determine payment amounts (US. DHHS, HCFA, May 20, 1988).

Evolving Arrangements for the Delivery of Perioperative Care

Although there have been anecdotal reports of cataract surgery being practiced with extensive

optometric involvement in postoperative care (American Optometric Association, August 1988;

Hoffman, 1987, 19S8a, 1988b; Root, Feb. 15, 1988), systematic evaluations of the nature or

extent of optometrists' role in providing preoperative or postoperative care for cataract surgery

patients are not available.

The Inspector General's Office of the U.S. Department of Health and Human Services,

analyzing preliminary data from a study of postoperative cataract care (involving the

examination of payments made on behalf of 1,000 Medicare beneficiaries plus interviews with

58 ophthalmologists and 28 optometrists), found that 97 percent of the payments reviewed

involved a global fee for cataract surgery and only 3 percent involved a split fee; however, 28

percent of the ophthalmologists interviewed permit optometrists to provide postoperative care

(Mitchetl, 1988). Scientifically reviewed evaluations of the role optometrists play in providing

postoperative cataract care are currently being worked on by HCFA and the U.S. General

Accounting Office (Ahern, 1988: Baugher, May 10. 1988).

Surveys of patterns of practice may help illuminate the nature and extent of cooperative or

other arrangements between optometrists and ophthalmologists for the provision of postoperative

cataract care. Other useful information might be derived from evaluations of how practice

patterns are related to factors such as geographic region or rural vs. urban area and evaluations

of the economic costs and incentives for various -parties involved.
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THE TRADITIONAL MODEL OF CARE FOR PATIENTS UNDERGOING

CATARACT SURGERY

Traditionally, the ophthalmologist who performs a patient's cataract surgery is responsible for

the patient's care from the preoperative evaluation through the completion of the patient's

healing process. An initial diagnostic screen and a postoperative visit for refraction followin

cataract surgery may be provided by an optometrist. But the ophthalmologist who performs a

patient's surgery provides a preoperative evaluation to assess the patient's fitness for cataract

surgery and all of the postoperative visits following cataract surgery (except, in some cases, the

visit for refraction). A typical course of visits for a cataract surgery patient under the

traditional model of care is shown in table 2.

Preoperative Assessment of Cataract Surgery Patients

As noted in table 2, the initial diagnostic evaluation of a patient with a cataract may be done by

an optometrist, who then makes a judgment about whether to refer the patient to an

ophthalmologist for further evaluation and possible cataract surgery. In deciding whether to

refer a patient, the optometrist should perform a thorough eye examination and consider such

things as the amount of visual interference the patient experiences, how much the interference

is likely to worsen, whether the cataract affects one or both eyes, and the health of each eye;

the optometrist should also consider the patient's medical history (Nevyas, 1986). In deciding

which ophthalmologist to send a patient to, the optometrist should consider such things as the

ophthalmologist's track record and access to equipment needed to ensure a good outcome

(Nevyas. 1986).

A referring optometrist or primary care physician may very well use some of the same

examinations and diagnostic tests in a diagnostic assessment as an ophthalmologist or other

surgeon uses in a preoperative evaluation of a patient. Traditionally, however, the evaluations

by the optometrist and the ophthalmologist are separate. The reason is that an ophthalmologist

contemplating cataract surgery for a patient needs to gather information to make a variety of

preoperative judgments.

in order to make sound preoperative judgments regarding the advisability of cataract surgery

for a particular patient. the appropriate surgical procedure, the advisability of implanting an

IOL, and the setting in which surgery should be performed. the ophthalmologist should perform

a preoperative evaluation to assess

o the effect of the cataract on the patient's vision and lifestyle,

o the overall health of the patient's eye, and

o the patienes general health.
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Table 2.--Typical Course of Visits for a Cataract Surgery Patient Under the Traditional Model
of Care

rurpose/concerns Procedures used

Initial diagnostic screen*

Preooerative surmical evaluation

surgery

PDStODerative Visits

Day I

Day 3-5

Week 2-3

Week 6

Week 6-12

To detect cataract

To assess need and fitness
for for cataract surgery

To remove cataract

To optimize surgical
outcome

Inflammation
Infection
Secondary glaucoma
Bleeding
Wound leaks

Infection
Secondary glaucoma
Bleeding
Wound leaks

Delayed infection
Retinal disease
Suture-induced
astigmatism

Suture-induced
astigmatism

Final refraction

Diagnostic procedures to
detect cataract, evaluate eye
health

Diagnostic procedures to
diagnose cataract, evaluate eye
health; gather information
about systemic health

Surgery

Diagnostic and therapeutic
procedures (e.g., prescribe or
administer drugs, perform
surgery)

Prescription for corrective
lenses

TNOTE: Traditionally, the visits for the initial diagnostic screen and for refraction following
cataract surgery may be provided by either an optometrist or an ophthalmologist. All the
other visits are provided by the ophthalmologist who performs a patient's surgery.

SOURCES American Optometric Association, Alexandria, VA, personal communication,
August 1988; N.S. Jaffe, Cataract Surgerv and Its Comolications, 4th ed. (St. Louis,
MO, CV. Mosby Co., 1984); H.R. Stokes, Secretariat for Governmental Relations,
American Academy of Ophthalmology. Florence, SC, pemonal communication,
Aug. 9, 1988; and I.G. Wong, Kaiser Permanente Medical Care Program, Northern
California Region, Redwood, CA, personal communication, Apr. 2, 1988.

I
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The severity of visual laos from a cataract can be measured in various ways, but the general

consensus is that it is not just the loss of visual acuity that should be measured in determining

the need for cataract surgery but the cataract's effect on the patient's life functioning (Jaffe,

19g4). The overall health of the patient's eye should be assessed by the ophthalmologist for

several reasons. One reason is to evaluate the patient's suitability for surgery, In the case of a

patient with optic nerve damage behind the cataract or amblyopias5 for example. correction of

the patient's cataract will not correct the patient's vision problems (Nevyas, 1986). Some ocular

conditions (e.g., previous retinal detachment) may be contraindications for implanting an IOL

(Jaffe, 1984). Other ocular problem (e.g., ocular structural deformity, corneal disease, extreme

myopia, and glaucoma) may alert the ophthalmologist to the possibility of certain complications

and affect judgments regarding the appropriate type of surgery to perform and how to manage

the patient postoperatively (Coonan e: al., 1985; Jaffe, 1984; Sherif and Dardenne. 19g1).

The patient's general health should be evaluated by an ophthalmologist to identify serious

systemic medical conditions (e.g., heart disease, hypertension. or diabetes) that affect the risks

and benefits of surgery for the patient (Jaffe, 1984). Ia a population of elderly individuals,

who are from the age group in which most cataracts occur, the likelihood that concurrent

systemic disease is present is fairly high. According to one standard text, systemic conditions

seldom preclude the possibility of cataract surgery:

Cataract surgery has progressed to the point where only rarely need a patient be
refued surgery because of physical disability. However, the surgeon must
exercise good judgment when considering surgery on feeble aged and infirm
individuals. Cataract surgery is usually unjustified on a patient with an
overwhelming medical problem such as a terminal stage of malignancy. If an
intelligent medical workup is obtained, most temporary contraindications can be
eliminated (Jaffe, 1984, p. 5).

If cataract surgery is performed, the information about a patient's general health that is

gathered during a preoperative assessment may affect the preoperative, surgical, or postoperative

management of the patient. If a patient is severely anemic, has an active peptic ulcer, has

uncontrolled colitis, or has uncontrolled diabetes, for example, the problem will have to be

corrected prior to surgery (Jaffe, 1984). If a patient is taking anticoagulant medications, the

medications will have to be stopped prior to surgery (Jaffe, 1984; Nevyas, 1986). If a-patient is

a frail elderly person with cardiovascular dieaase and uncontrolled diabetes or hypertension, a

decision may be made to perform cataract surgery in the hospital rather than in a physician's

office or other outpatient setting, It is especially important to know whether systemic steroids

or antibiotics may be wed safely in case of postoperative complications (Jaffe, 1914). In some

casos, there may be a need to involve the patient's internist in the patient's preoperative and

postaperative care."

26Amblyopia is a condition of poor visual acuity resulting from various congenital and/or
developmental abnormalitis of the eye.
270phthalmologists do not thensselves alwvays perform presurgical physical examinations. to

uncmplcatd cses fr example, an intake pbysical may be performed by the anesthesiologist
who has to deal with systeic emergencins during surgery. For patients whI aepeeitn
conditions that miiaeagainst she adoisability of outpatient surgery, a presurgical physical is
almost always hmandtlpedtasS a 'Consulf' from 'medicine' (internal medicine) (Greenberg, 1981).

88-297 0 - 89 - 12
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Postoperative Care of Cataract Surgery Patients
The purpose of the postoperative care of a cataract surgery patient is to monitor healing and to

take whatever steps are necessary to help ensure the best possible surgical outcome. The typical

course of postoperative care for cataract surgery patients involves 5 to 10 visits, depending on

the problems that arise postoperatively (Jaffe, 1984; Wong, 1988).

Postoperative visits are scheduled to occur at times that will overlap with the peak periods of

risk for the complications that are of greatest concern (see table 2). At the first postoperative

visit, the attending ophthalmologist performs an evaluation to assess postoperative inflammation

and to detect problems such as infection, secondary glaucoma, bleeding, or wound leaks. An

eye check is performed on the third to fifth day after surgery, timed to occur when the risk of

infection is highest (Stokes, 1988). Between the second and sixth weeks after surgery, checks

for suture-induced astigmatism and retinal disease are performed. During each of these

postoperative visits, the attending ophthalmologist reassesses medication dosages, adjusts the

patient's sutures as deemed necessary, and performs other assessments and patient management

tasks. Some time between the sixth and twelfth weeks after cataract surgery, the patient visits

either an ophthalmologist or an optometrist to be measured for refractive errors of the eye and

be given a prescription for glasses to correct the errors (American Optometric Association,
August 1988). As soon as healing from cataract surgery is complete, the patient may return to

his or her primary eye care provider (an ophthalmologist or optometrist) for routine eye care.

What is significant about each postoperative exam following cataract surgery is not.simply what

is examined but what judgments and adjustments in patient management are made at the time

of the exam. Cataract surgery patients may develop any of a number of postoperative

complications (as discussed in a separate section below) that must be managed appropriately if

the surgery is to be as successful as possible. In the case of. postoperative inflammation, for

example, judgments have to be made about whether the inflammation is normal or is a sign of a

serious problem. Although some inflammation after cataract surgery is inevitable, the degree of

inflammation and its significance varies--depending on such things as the patient, the type of

surgery, the difficulty of the lens extraction, and the skill of the ophthalmic surgeon, and on

whether the patient develops an infection or other postoperative complication. In some patients,

inflammation can be treated by adjusting steroid dosage,28
but in other patients, excessive

inflammation may be a sign of endophthalmitis, a vision-threatening intraocular infection

(Jaffe, 1984; Piest et at., 1987). Endophthalmitis may require treatment with antibiotics injected

into the eye or surgery; if appropriate treatment is not initiated within hours, the patient may

lose the eye (Jaffe, 1984; Wong, 1988; Zach, 1988).

28Many States do not allow optometrists to prescribe steroids (Stokes, 1988).
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Other judgments and adjustments are also required. Some patients may require adjustments in

their medications. Patients with glaucoma, for example, may need special management of

intraocular pressure (Sherif and Dardenne, 1984). Reducing suture-induced astigmatism may

require the surgeon to adjust or cut the sutures, and it is important that the adjustments be

made at the proper time--cutting the sutures too early could overcorrect the astigmatism and

make the wound leak, whereas cutting them too late could make the suture-induced astigmatism

permanent (Nevyas. 1986).

Should a postoperative systemic problem related to pre-existing systemic disease (e.g., diabetes

or hypertension) arise in a cataract surgery patient, the ophthalmologist's most likely and

prudent course of action would be to send the patient to an internist (Greenberg, 1988).

EVALUATING ALTERATIONS IN THE TRADITIONAL MODEL OF

CARE

The traditional model of care for cataract surgery patients--in which the attending

ophthalmologist performs a preoperative evaluation and nearly all of the postoperative care--is

rooted in surgical traditions that-transcend the field of ophthalmology. According to the

principles of the American College of Surgeons:

The responsibility of a surgeon includes preoperative diagnosis and care, the

selection and performance of the operation, and postoperative surgical care....
It is unethical to turn over postoperative care completely to the referring
physician (Am. College of Surgeons, 1985).

The College of Surgeons further states:

An ethical surgeon will not perform surgery at a distance from his usual location
without personal determination of the diagnosis and the adequacy of preoperative
preparation. He will personally render the postoperative care unless it is
delegated to another physician as well qualified to continue the essential aspects
of total surgical care (Am. College of Surgeons, 1985).

Given the long history, as well as the medical and ethical foundations of the traditional model

of care for cataract surgery patients," it seems reasonable to suggest that deviations from that

model--some of which may already exist (American Optometric Association. August 1988;

Greenberg. 1988, Mitchell, 1988, Myers, 1988)--should be closely scrutinized for effects on the

quality of care.

OTA found no scientific studies of patient outcomes when optometrists provide preoperative or

postoperative care for cataract surgery patients. Consequently, direct comparisons between the

quality of perioperative care provided to cataract surgery patients by optometrists and

ophthalmologists could not be made.

29The legal aspects of this model of care are beyond the scope of this Staff Paper.
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In the absence of scientific studies of outcomes associated with alterations in the traditional

model of care for cataract surgery patients, conclusions about the medical wisdom of an

expanded role for optometrists in the provision of preoperative or postoperative care for

cataract surgery patients must be based on considerations of:

1. the nature of possible postoperative complications following cataract surgery and

the skills that may be needed to help prevent or manage those complications;

2. differences in the training of optometrists and ophthalmologists that might affect

the quality of care that these professionals are able to provide to cataract surgery

patients in the perioperative period; and

3. general models of arrangements for the provision of postoperative care by a

health professional other than the attending surgeon.

It considering the appropriateness of moving away from traditional arrangements for the

provision of perioperative care to cataract surgery patients, a point that should be made is that

the process of diagnosis differs significantly from the process of patient management. Diagnosis

is the act of identifying a disease or condition from its signs and symptom. Patient management

is the process a caregiver engages in when treating a patient for a diagnosed condition. In an

initial diagnostic evaluation, the focus is on arriving at the correct diagnosis of a patienes

condition; in managing a patient, the focus is evaluating the patient and undertaking whatever

medical or other procedures are needed to help ensure a good outcome. Patient management is

more complex than diagnosis in that it involves making repeated observations and judgments

about a patient's condition and fitting them into an overall process of care. The preoperative

evaluation of a surgical patient and the provision of postoperative care intended to ensure a

good surgical outcome are both patient management tasks. Even though some of the procedures

involved in diagnosis and the management of a surgical patient are similar, the skill and

judgment required may be significantly different.so

Potential Postoperative Complications of Cataract Surgery

In terms of improving vision, cataract surgery is generally cited as being 94- to 96-percent

successful (Allen and Hui-rong, 19t7; Ruther and Black, 1987). Food and Drug Administration

figures indicate that g4.6 percent of 50.537 study eyes with IOLs had 20/40 vision or better

(Stark et al., 1983). It is important to note that these figures are based on care provided by

ophthalmologists and give no indication of how many surgical or postoperative ocular

complications or other problems were dealt with before the final outcome was achieved. The

numbers also do not indicate how the stuceos rate varies among elderly or other populations that

are medically vulnerable because of concurrent ocular or systemic disease.

30fr diagnosis, physical examinations and diagnostic testing are used to develop and then
narrow the list of possible causes of disease. In managing patients' disorders, the same
procedures are used to assess the effectiveness of treatment and to measure the success of
alternative manipulations.
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Cataract surgery involves numerous types of postoperative complications. Examples of a few

such complications are shown in table 3. These include endophthalmitis, severe postoperative

inflammation, corneal edema, bulous keratopathy, pupillary block, secondary glaucoma,

intraocular hemorrhage, wound leakage or rupture, cystoid macular edema, detached retina,

pupillary displacement, iris prolapse, subluxation or dislocation of the lens, touching of the

cornea by the IOL, and opacities of the posterior capsule (Jaffe, 1984; Nevyas, 1986; Safir,

1983).

Table 3.--Examples of Postoperative Complications Associated With Cataract Surgery

…-_-_-_-_-_-_- _- _ - _- _- _- _-_-_-_- _- _ _ -_-_ - _

Eodophthalmitis--Endophthalmitis is a severe, sometimes painless, intraocular infection that can

be caused by any of several bacterial or fungal micro-organisms. It may cause a violent

inflammatory reaction in the eye and can produce loss of vision A patient with

endophthalmitis should be seen by an ophthalmologist within hours, so that appropriate

treatment with systemic antibiotics (sometimes injected into the eye), surgery, or other

means can initiated before there is permanent loss of vision (Deutsch and Goldberg,

1984, Jaffe, 1984; Mauriello, et al., 1983).

Severe Inflammatlon--A certain degree of inflammation after cataract surgery is normal. In

some cases, severe intraocular inflammation that resembles endophthalmitis develops.

Treatment of severe postoperative inflammation often involves the use of steroids (Jaffe,

1984).

Corneal edema and bullous keratopathy--Corneal edema, swelling in the layers that make up

the cornea of the eye, is one of the most serious complications of cataract surgery. The

more traumatic the surgery, the more edema will occur; edema may also occur when

there is sharply raised pressure. If edema lasts longer than a few days, there may be

serious corneal damage, and the patient should get medical or surgical treatment. In the

worst cases, corneal edema may develop into bullous keratopathy and require a corneal

transplant (Jaffe, 1984; Nevyas, 1986).

Pupillary block--Pupillary block occurs when the vitreous moves against the iris or interferes

with communication between the anterior and posterior chambers. It happens most often

when patients receive an anterior chamber IOL. If the surgeon doesn't take medical or

surgical treatment to remedy pupillary block promptly, it can lead to chronic angle

closure glaucoma (Jaffe, 1984).

Secondary glaucoma--Glaucoma is damage to the optic nerve caused by pressure in the eye

greater than the eye can stand. The types of secondary glaucoma that may may arise

following cataract surgery are numerous (e.g., malignant, sodium hyaluronate, hemolytic

glaucoma; glaucoma associated with pseudoexfoliation, peripheral anterior synechias,

pupillary block, epithelialization of the anterior chamber, fibrous ingrowth,

phacoanaphylaxis, iris atrophy, postoperative inflammation, free vitreous in the anterior

chamber, or hyphema). Treatment may require the prompt administration of topical or

oral drugs to lower intraocular pressure or even surgery (Jaffe, 1984; Jensen, 1988).

Intraocular hemorrhage--Hemorrhage (bleeding) in the eye may take one of three forms.

hyphema (bleeding into the anterior chamber), vitreous hemorrhage, or expulsive

hemorrhage. Any of these may be extremely dangerous. The sudden occurrence of an

expulsive hemorrhage, though extremely rare, is one of the most dangerous

complications of cataract surgery. Surgical treatment must be initiated at once to

prevent loss of the eye (Jaffe, 1984).

Wound rupture--A cataract wound may rupture or tear, often as a result of postoperative

trauma. Most wound ruptures need to.be promptly repaired by the surgeon (Lambrou

and Kozarsky, 1987).
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Cystoid macular edema--Cystoid macular edema involves swelling of the macula, the highly
specialized part of the retina that is responsible for fine, high-resolution, central vision
acuity. The problem is often associated with vitreous loss during surgery. The
accumulation of fluid in the macula causes blurring of vision and may result in loss of
central vision. If the problem does not resolve on its own, it may require treatment with
an oral, nonsteriod anti-inflammatory drug such as indomethacin, local or systemic
steroids, or even surgery (Nevyas, 1986; Jaffe, 1984; Safir, 1983).

Detached retina--The risk of retinal detachment is greater following intracapsular cataract
extraction than following extracapsular extraction and is greater when a patient loses
some vitreous during cataract surgery. If small peripheral holes are detected early, the
surgeon may be able to do cryosurgery to prevent the holes from causing retinal
detachment. If the retina does become detached, however, major intraocular surgery
will be required to repair it (Coonan et al., 1985; Nevyas, 1986).

Pupillary displacement--The pupil may become distorted after surgery as a consequence of
trauma or vitreous loss during surgery. Over time, the adhesion of vitreous strands to
the retina can cause a detached retina. The surgeon may cut vitreous strands with a
YAG laser (Nevyas, 1986).

Iris prolapse--Iris prolapse is the protrusion of a part of the iris through a wound in the cornea.
Iris prolapse makes the eye vulnerable to infection. If the protrusion is large, the
surgeon will have to excise or replace it (Jaffe, 1984; Nevyas, 1986).

Displacement of the IOL--An IOL sometimes become displaced from its normal position. If it
stays in the area of the pupil, it is considered subluxated; if it is moves completely away
from the pupil, it is considered luxated, or dislocated. The approaches for managing a
patient with a displaced lens vary, depending in part on the position of the lens. In
some cases, treatment may involve surgical removal of the displaced lens and the
implantation of a new lens (Allara and Weinstein, 1987; Jaffe, 1984).

Touching of the cornea by the IOL--An IOL that makes physical contact with the cornea, even
on an intermittent basis, is a serious problem, because the plastic used in most lOLs
(PMMA) can kill the cornea's endothelial cells, eventually leading to opacification of the
cornea and the need for a corneal transplant. An IOL that is touching the cornea must
be removed by the surgeon.

Opacities of the posterior capsule--Approximately 40 percent of patients who have
extracapsular cataract extraction surgery--the surgery now used in more than 90 percent
of cases--will develop sufficient opacification of the posterior capsule as to necessitate a
second procedure (e.g., YAG laser capsulotomy or surgical capsulotomy) to let light rays
pass through undistorted (Safir, 1983).

…-_ - _- _ -_ -_ -_-_-_-_-_-_-_-_-_-_-_-_-_-_-_-_- _
SOURCES: N.S. Jaffe, Cataract Sureerv and Its Comolications (St. Louis, MO: C.V. Mosby Co.,

1984; H.J. Nevyas, 'How To Manage the Cataract Patient,' Review of Optometry, pp.
46-56, July 1986; and A. Safir, 'How Ophthalmology Has Changed During My Career,'
prepared for the Office of Technology Assessment, U.S. Congress, Washington, DC,
1983.
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Other postoperative complications associated with cataract surgery that are not shown in table 3

include delayed restoration, late loss, or late shallowing of the anterior chamber of the eye;

Descemet's membrane detachment; choroidal detachment; postoperative optic neuritis; macular

changes from postoperative hypoteosion; macular pucker and preretinal membrane; vitreoretinal

traction syndrome; postoperative rupture of the anterior hyaloid membrane; hemosiderosis oculi

hemophthalmitis; uveitis; vitreous incarceration in the wound; sympathetic ophthalmitis; retained

lens material; phacoanaphylactic uveitis; phacotoxic uveitis; epithelial cysts and downgrowth;

fibrous ingrowth; IOL uveitis; IOL glaucoma; IOL hyphema; pupillary capture, and

postoperative patient trauma (Hibbs, 1987; Jaffe, 1984).

Some of the available evidence on the rates of certain complications of cataract surgery is cited

below. Since postoperative care has traditionally been provided by ophthalmologists, available

evidence is based on cataract surgery patients for whom ophthalmologists provided the

postoperative care.

Estimating overall complication rates among cataract surgery patients is difficult for several

reasons. Rather than considering overall complication rates. most of the available medical

literature considers rates of specific complications (e.g., Bartov et al., 1984; Coonan et at., 1985).

Other studies do examine overall complication rates but only for particular surgical procedures

or types of lOLs (e.g., Arnott and Condon, 1985; Kielar and Stambaugh. 1982; Shearing, 1983;

Smith et al., 1987). For some complications (e.g., cystoid macular edema), the complication

rates increase over time, so the longer the period of a study, the higher the rate of complication

would be"
5

(Jaffe, 1984; Lakhanpal and Schocket, 1987). Another problem is that the

technology of cataract surgery is advancing so fast that if a study follows a large series of

patients over a long period of time, the results of the study may be obsolete before the study is

even complete.

Shearing did a study of postoperative complications among a group of 100 cataract surgery

patients in whom a posterior chamber IOL was implanted between March 1977 and February

1978; these patients had no concurrent ocular disease at the time of their surgery and would

generally be expected to do well (Shearing, 1983). Of the 100 patients in this study, 56 were

followed for more than 4 years, and 35 were followed more than 5 years; 9 patients were lost to

followup between 6 and 12 months. Of the patients who were followed, 6 developed retinal

detachments, 4 developed secondary glaucoma, and I developed severe cystoid macular edema.

Two of the patients developed problems related to the presence of the IOL. At the end of their

followup, 90 percent of the patients followed in this study had visual acuity of 20/40 or better.

Four patients had vision of less than 20/200, including three who were blind (one from retinal

detachment, two from central vascular occlusions).

3lOne could measure the complication rate per month of followup to address this problem, but

OTA found no studies that used this approach.
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Allen and Hui-rong analyzed complications in 416 eyes (in 358 patients) that underwent

extracapsular cataract extraction surgery for simple senile cataracts from July 1977 through June

1983 (Allen and Hui-rong, 1987). The 416 eyes were divided into two groups. Group I for eyes

that had no ocular disorders other than senile cataract at the time of cataract surgery (315 eyes,

or 76 percent of the 416); and Group II for eyes that did have concurrent ocular disorders (e.g.,

diabetic retinopathy, repaired retinal detachment, glaucoma, macular degeneration, uveitis) at

the time of cataract surgery (101 eyes, or 24 percent of the 416 eyes).
3
' Some of the patients in

each group had a posterior chamber IOL implanted in addition to extracapsular cataract

extraction surgery (150 of the 315 eyes in Group I, and 36 of the 101 eyes in Group II). The

incidence of certain postoperative complications for the two groups of eyes in Allen and

Hui-rong's study, all of which were followed up for at least 3 months, is shown in table 4.

Table 4.--Inclidence of Selected Postoperative Complications of Cataract Surgery
(measured as incidents per 100 eyes operated)

Complication Allen and Hui-rong' Stark et aL-

Endophthalmitis .63 and 0 Not listed
Corneal edema .63 and 1.0 .09 to 5.5
Retinal detachment 2.53 and .99 .76 to 3.5
Secondary glaucoma .63 and 0 0 to 2.9
Cystoid macular edema 4.1 and 5.9 Not listed
Hyphema 1.26 and 0 Not listed
Subluxation of IOL .95 and 0 .29 to 6.0
Opacification of the
posterior capsule 19.0 and 17.8 0 to 20

'The figures from Allen and Hui-rong's study reflect incidents among eyes without concurrent
eye disease at the time of cataract surgery (Group I) on the left and incidents among eyes with
concurrent eye disease at the time of surgery (Group 11) on the right. The figures for each
group combine figures for patients who had extracapsular cataract extraction surgery alone and
for patients who also received a posterior chamber IOL (see text for discussion).

bThe numbers from Stark et al.'s study reflect the range of rates among eyes that underwent
various methods of combined cataract extraction and IOL implantation (see text for
discussion).

SOURCES A.W. Allen and Z. Hui-rong, 'Extracapsular Cataract Extraction: Prognosis and
Complications With and Without Posterior Chamber Lens Implantation,' Annals of
Olisthalmolog 19:329-333, September 1987; W. Stark, A.E. Maumenee, M. Datiles,
et al., 'Intraocular Lenses: Complications and Visual Results,' Tr. Am. Onhth. Soc,
81:281-309, 1983.

32The fact that 24 percent of eyes in this study had other eye disease at the time of cataract
surgery suggests that success rates of cataract surgery measured only for healthy eyes offer just
one part of the picture. No measures of the general health of the population receiving cataract
surgery were found in any studies reviewed by OTA.
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Allen and Hui-rong measured a broader range of complications than that shown in table 4 and

found an overall postoperative complication rate of 30.2 incidents per 100 eyes operated.Y

Among patients without concurrent eye disease at the time of cataract surgery, Allen and Hui-

rong found an overall postoperative complication rate of 31.4 incidents per 100 eyes operated.

Among patients with concurrent eye disease at the time of cataract surgery. Allen and Hui-raon

found an overall postoperative complication rate of 26.7 incidents incidents per 100 eyes

operated. All of the postoperative complications that Allen and Hui-rong measured mould

require judgment concerning the most appropriate intervention. Clearly, however. some of the

complications (e.g., opacification of the posterior capsule) are far less serious than others (e.g.,

endophthadmitis).

Table 4 also shows the incidence of postoperative complications among cataract surgery patients

found in a study by Stark et al. (Stark et al., 1983). This study examined 1,344 eyes that

underwent combined cataract extraction and IOL implantation one group of 1,041 eyes that

underwent estracapsular cataract extraction surgery and got a posterior chamber IOL, one group

of 103 eyes that underwent intracapsular cataract extraction surgery and got an iris-clip lens

sterilized by the dry-pack method, and one group of 200 eyes that underwent intracapsular

cataract extraction surgery and got an iris-clip lens sterilized by the wet-pack method. For

patients who got a posterior chamber IOL, the mean followup time was 12 months, with a range

of 3 to 44 months. The age and ocular disease status of patients in the Stark et al. study

differed from those of patients in Allen and Hui-rong's study. Furthermore, although the

technology used in both studies was 1900s technology, the surgical technique and lens type in

the two studies were not identical. Nevertheless. the incidence rates for certain complications

found in the two studies did fall in similar ranges.

The data on postoperative complications in table 4 suggest that the successes of cataract surgery

in teems of improving vision are achieved not just because of the good preoperative

management and the tochnical quality of the surgical procedure but also because of the

successful postoperative management of the ocular complications that develop. Some of the

ocular complications of cataract surgery occur in the general population. but others (e.g.,

endophthalmitis, expulsive hemorrhage, iris prolapse, wound rupture, dislocated tOL) occur

primarily in patients who have undergone cataract or other eye surgery (Jensen, 19O). A

person who has been trained to perform eye surgery and hbs had clinical experience in the

postoperative management of cataract surgery patients might be better able to recognize such

complications than an individual without such training. A number of postoperative

complicatins in cataract surgery patients are associated with certain vpes of surgical

procedures or lOLs (e.g., the risk of a detached retina is greater following intracapsular

extraction than following extracapsular extraction; pupillary block occurs mare often when

33The data do not indicate how many individuals were involved. It is likely that some
individuals had multiple complications. Thas, 30.2 incidents may have occurred in only 15 or
20 eyes.
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patients receive an anterior chamber IOL than when they receive a posterior chamber tOL) or

with certain types of problems during surgery (e.g., endophthalmitis, cystoid macular edema,

corneal edema, secondary glaucoma, retinal detachment, vitreous hemorrhage, and pupillary

displacement may be associated with loss of vitreous during surgery) (Coonan, 1985; Jaffe,

1984). The surgeon who operates on a patient might be more alert to the possibility of these

types of complications than a person who was not familiar with the specific procedure a patient

underwent.

Finally, it should be noted that some postoperative complications associated with cataract

surgery require intervention that only an ophthalmologist or other physician can provide. The

treatment of a detached retina, for example, involves eye surgery that only an ophthalmologist

can perform. The treatment of bacterial endophthalmitis and other conditions may require the

use of antibiotics, steroids, or other drugs with systemic effects that must be prescribed by a

licensed physician.

Education and Clinical Training of Ophthalmologists and Optometrists

In the absence of scientific evaluations of data comparing the outcomes of care for cataract

surgery patients treated in the perioperatise period by ophthalmologists and optometrists, a

question that arises is whether differences in the education and training of the two types of

professionals might affect their ability to provide good quality perioperative care."

There are no standardized tests or board exams taken by both ophthalmologists and optometrists,

so the most plausible mrthod of comparing the knowledge base of the two professions is to

assess their educational and training programs. To compare the education and clinical training

of ophthalmologists and optometrists, OTA reviewed literature pertaining to professional

standards, literature from the professional organizations of both ophthalmologists and

optometrists, and literature from several institutions that provide education and clinical training

in either ophthalmology or optometry. In addition, OTA staff made direct observations at two

institutions--at the ophthalmology residency program at Wills Eye Hospital in Philadelphia and

at the Pennsylvania College of Optometry in Philadelphia.

Onhthalmolotv Education and Traienlr

Ophthalmology is a surgical specialty of medicine and is regulated by State laws that govern

medical practice. Ophthalmologists are licensed as medical doctors by State boards of medical

34A recent OTA report on indicators of the quality of medical care found that physicians
practicing in the area of their training were more likely to provide good quality care than
physicians practicing :n other areas (U.S. Congress, OTA, 1988).
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examiners. There is no specific licensure of ophthalmologists (Stokes, 1988). Individuals who

have 1) successfully completed specified medical, postgraduate clinical, and ophthalmologic

residency training (see below), 2) received a valid and unrestricted license to practice medicine

in the United States; and 3) passed written and oral examinations can be certified as diplomates

by the American Board of Ophthalmology (American Board of Ophthalmology, 1987). That

board is recognized by the American Board of Medical Specialties, which assists its members in

the evaluation and certification of physician specialists (Council on Graduate Medical

Education, 1988). The vast majority (90 percent) of ophthalmologists are board certified (Root,

Sept. 29, 1988).

In order to be certified by the American Board of Ophthalmology, an ophthalmologist must

undergo an 8-year education and training program after college that includes training in

systemic disease and experience with patients in a variety of settings, as well as specific

classroom, clinical, and surgical training for the treatment of eye disease (American Board of

Ophthalmology, 1987). The 8-year program involves three stages:

o 4 years of medical school,

o I year of postgraduate clinical training in a hospital-based program,

o 3 years of training in a hospital-based ophthalmology residency program.

Medical schools in the United States, Canada,ss and Puerto Rico are accredited by the Liaison

Committee on Medical Education, a joint committee of the American Association of Medical

Colleges and the American Medical Association (Carlson, 1988). Voluntary accreditation

standards for graduate medical education and for residency training in the United States are set

by the Accreditation Council for Graduate Medical Education. That organization is sponsored

jointly by the American Board of Medical Specialties, the American Hospital Association, the

American Medical Association, and the Council of Medical Specialty Societies (Council on

Graduate Medical Education, 1988).

Prior to admission to medical school, a student is usually-expected to complete a 4-year

undergraduate degree, including specific courses in chemistry and other sciences, and must meet

high scholastic and medical school entrance examination standards (Stokes, 1988). About IS

percent of medical schools allow students to enter after the third year of college (Association of

American Medical Colleges, 1987).

Conventionally, the first 2 years at an accredited medical school emphasize coursework (lectures

and laboratories) in sciences basic to medicine. In the first 2 years of medical school, a medical

student typically gets between 1,500 and 2,000 hours of coursework. About 1,250 hours of this

35Medical schools in Canada are coaccredited by the Liaison Committee and the Committee on
the Accreditation of Canadian Medical Schools (Carlson, 1988).
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is cournework in basic medical sciences such as anatomy, pathology, physiology, microbiology,

biochemistry, pharmacology, neuroscience, behavioral science, preventive medicine, and genetics

(Assoc. of Amer. Medical Colleges, 1987). The rest is coursework in various topics related to

medical practice.

The last 2 yeais of medical school emphasize clinical rotations in hospitals and other settings.

During clinical rotations, a medical student gets an opportunity, under the direct supervision of

faculty and resident physicians, to develop skills in examining and evaluating patients; during

clinical rotations, a medical student has 'limited opportunities to assume personal responsibility

for patient care and generally doles] not participate in the care of individual patients for an

extended period of time' (American Medical Association, 1987). On average, a medical student

spends about 80 weeks or, assuming a 40-hour week36
, 3,200 hours doing clinical rotations

(Assoc. of Amer. Medical Colleges, 1987). On average, at least 50 of the weeks, or 2,000 hours,

are spent doing rotations in basic medical specialties such as internal medicine, surgery,

pediatrics, family/community medicine, and psychiatry); the remaining 30 or so weeks (1,200

hours) are.spent doing rotations in various electives (Assoc. of Amer. Medical Colleges, 1987).

In preparation for becoming a licensed physician, a medical school graduate does a I-year

internshin at a hospital in a field such as internal medicine, pediatrics, surgery, family practice,

or emergency medicine. Traditionally, an intern is the first person 'on call' to examine and

admit patients to the hospital and is 'on call every third or fourth night to cover various

activities in the hospital. In many cases, therefore, an intern works as many as 80 to 100

regular and on-call hours a week (Glickman, 1988; McCall, 1988). An intern who works an

80-hour week (e.g., 45 regular hours and 35 on-call hours) for 50 weeks would get a total of

4,000 hours caring for patients with a variety of medical problems. The certification

requirements of the American Board of Ophthalmology specify that at least 6 months of an

ophthalmologist's I-year internship must be *broad experience in direct patient care' (American

Board of Ophthalmology, 1987). An intern who works 40 regular hours a week for 26 weeks (6

months) gets 1,040 hours of clinical experience in the evaluation and treatment of patients with

a variety of medical conditions. This figure--1,040 hours of experience in direct patient care--

does not include any on-call hours and is therefore an absolute minimum.

To receive specialized hospital-based training in ophthalmology, a physician must enter a 3-year

oohthalmoloev residency program. In order to be accredited, an ophthalmology residency

36A 40-hour week does not include 'on call' hours.
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program must include 360 hours of didactic instruction in basic and clinical sciences relevant to

ophthalmology; 288 hours of clinical conferences attended by faculty and other resident

physicians; and lectures, conferences, and a minimum of 50 hours in ocular pathology

(American Medical Association, 1987). At some ophthalmology residency programs, these

minimums are significantly exceeded. At the residency program at Wills Eye Hospital in

Philadelphia, for example, students get 822 hours of didactic instruction in basic and clinical

sciences, 504 hours of clinical conferences, and 210 hours of ocular pathology (Jeffers, 1988).

The core of an ophthalmology residency program, more important in some respects than didactic

instruction, is clinical experience in managing patients with eye problems and in performing eye

surgery. An accredited residency program offers a resident

I) at least 3,000 outpatient visits distributed through a broad range of ophthalmic

disease, with 'major management responsibility under [facultyl supervision' in at

least 2,000 visits,

2) surgical experience in performing and assisting at ophthalmic surgery of various

types, including a minimum of 25 cataract procedures and 10 strabismus

procedures,

3) consultation experience involving a minimum of 150 patients and covering a wide

spectrum of ophthalmic diseases and ophthalmic manifestations of systemic

diseases (American Medical Association, 1987).

Some ophthalmology residency programs offer clinical experience that far exceeds these

accreditation minimums. At the residency program at Wills Eye Hospital in Philadelphia, for

example, a resident manages, under supervision, about 15,000 patients with eye disease

(Jeffers, 1988). A resident at Wills is involved in over 600 cases of eye surgery; in 350 to 400

of these (including 90 to 95 cataract surgeries), the resident is the primary surgeon and provides

the patients' followup care; in the other cases, the resident assists during surgery (Jeffers, 1988).

Ontometric Education pad Traninan

In its 1976 report on optometrists (see app. A), HEW noted that the Institute of Medicine of the

National Academy of Sciences had defined an optometrist as follows:

The Doctor of Optometry (O.D.) is a health professional who performs eye

examinations to determine the presence of visual, muscular, or neurological
abnormalities, and prescribes lenses, other optical aids, or therapy such as eye

exercises to enable maximum vision. Optometrists are trained to recognize
disease conditions of the eye and ocular manifestations of other diseases, and to
refer patients with these conditions to the appropriate health professional (U.S.
DHEW, 1976, p. 21).

In 1976, neither this nor any other single definition of optometry was used in all State laws

(US. DHEW, 1976). State laws at the time varied with respect to licensure requirements for

optometrists, allowed scope of optometric practice, and continuing education requirements for

optometrists (US. DHEW, 1976).
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In 1988, the definitions of optometry and the licensure requirements for optometrists still vary

from State to State. As a condition of optometry licensure, however, all States do require

optometric training, as well as passage of the exam offered by the National Board of Examiners

in Optometry and/or the exam offered by the State optometric board (Mays, July 8, 1988).

Since 1976, many States have expanded the scope of optometric practice. As of June 1988, all

States but Maryland37 permitted optometrists to use certain drugs, under various controls, to

diagnose eye problems; and 23 States permitted optometrists to use certain drugs, under various

controls, to treat eye problems (Mays, July 8, 1988). In no State are optometrists licensed to

perform surgery or to provide the full range of medical procedures that might be required to

manage all of the ocular postoperative complications of cataract surgery.

Optometrists undergo a professional training program that is customarily 4 years in length."

There are 16 professional optometric degree programs in the United States (including Puerto

Rico) and 2 additional programs in Canada (Mays, July 8, 1988). All 18 of the programs are

accredited by the American Optometric Association's Council on Optometric Education (Council

on Optometric Education, August 1988), which is a member of the Council on Postsecondary

Accreditation (Mays, July 8, 1988). Furthermore, all schools and colleges of optometry are

regionally accredited by the same agency that accredits other colleges and universities in the

region (Boeraer, 1988).

An individual seeking admission to a professional optometric degree program must have a

minimum of 2 years of college, although most of the applicants (77.7 percent) have a

baccalaureate or higher degree (American Optometric Association, August 1988). Applicants are

also required to take the optometry college admission test.

To receive accreditation from the Council on Optometric Education, an optometric degree

program does not have to conform to externally imposed requirements for the curriculum or

clinical training it offers its students:

In its evaluation of an optometric educational program, the Council will consider the
stated objectives, what it seeks to accomplish for the student, the profession, and
the public, and how well it succeeds in realizing these objectives ..... The
Council encourages curriculum experimentation, the development of institutional
individuality, and the achievement of ex:ellence without the establishment of
uniformity (Council on Optometric Education, 1983/1984, pp. 24-25).

During their 4-year training program, optometry students in different programs get varying

amounts of didactic instruction (lectures and laboratories) in basic medical sciences, in ocular

science, and in optics and lens design and application (Illinois College of Optometry, 1988;

37A bill to permit the use of such drugs in Maryland was vetoed by the Governor in June 1988.
38Some professional optometric degree programs are 4-year programs, with training running 32
to 36 weeks per year, others are 3-year programs, with training running 44 to 48 weeks per year
(Council on Optometric Education, 1983).
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Pennsylvania College of Optometry. 1988; Southern College of Optometry, 1987). At the

Pennsylvania College of Optometry, students get about 1,800 hours of didactic instruction,

including about 700 hours of didactic instruction in basic medical sciences (e.g., gross anatomy,

biochemistry, microanatomy, physiology, pharmacology, endocrinology), about 700 houos of

didactic instruction in ocular science (e.g., glaucoma/ocular emergencies, neuro eye disease), and

about 400 hours of didactic instruction in optics (e.g., advanced contact lenses) (Pennsylvania

College of Optometry, 1900). At other institutions, the hours and courses offered are different

(Illinois College of Optometry, 1988; Southern College of Optometry, 1907). At the Southern

College of Optometry, for example, students receive more than 900 hours of didactic instruction

in basic sciences (Southern College of Optometry, 1987).

In the latter 2 years of their training, optometry students typically get supervised placements in

various college-based clinical settings and in off-campus clinical settings ranging from private

optometric practices to institutional settings such as optometry clinics, nursing homes, health

maintenance organizations, and hospitals (Boerne,, 19S8: illinois College of Optometry, 1980;

Mays, July S, 19S8; Mullen, 1986; Peansylvania College of Optometry, 1988). Through these

clinical placements, optometry students get an opportunity to provide eye examinations and fit

patients for corrective lenses, with supervision from other optometrists. Optometry students also

get some exposure to a smaller number of patients with eye disease, in some cases working

under the supervision of physicians who hold faculty appointments with the college (Illinois

College of Optometry, 1988; Pennsylvania College of Optometry, 1988; Southern College of

Optometry, 1987). By the time they graduate, students at the Pennsylvania College of

Optometry have seen a total of about 1,200 patients, some of whom have eye disease

(Pennsylvania College of Optometry, 1980). Furthermore, they have followed some of the

preoperative care and some of the postoperative care for about 0 to 60 patients undergoing eye

surgery (Lewis, 1908). The clinical experience of students at other schools of optometry may

very well differ.

Following graduation from an optometry program, some optometry students participate in a

I-year hospital-based or other optometric residency program (Mays, Sept. 22, 1900).

Optometric residency programs are accredited by the American Optometic Associations

Council on Optometric Education (Council on Optometric Education, 1985). Each of the

accredited optometry residency programs is affiliated with a school or college of optometry, and

many of the accredited programs are located at Veterans Administration facilities (Council on

Optometric Education, 1987).

Comnarison of Onhthalmoloeti and Omtometrde Trailnlu

OTA found that the training of ophthalmologists and optometrists differs quantitatively, and

perhaps qualitatively, in at least three areas of potential significance to their ability to care for

cataract surgery patients before and after surgery
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I) clinical training in the evaluation and treatment of patients with a variety of

medical problems,

2) clinical training in the management of patients with eye disease, and

3) clinical training in the management of patients undergoing eye surgery.

As a physician, an ophthalmologist gets 3 years of clinical training (2 years of clinical rotations

as a medical student and I year as an intern) in the evaluation and treatment of atitents With

medical roblems. At no point in an optometrist's training is comparable clinical training in the

evaluation and treatment of systemic disease offered. It can be reasonably hypothesixed that

clinical training in the evaluation and treatment of patients with systemic medical problems

would affect the quality of a caregiver's judgments with respect to the management of a

cataract surgery patient before and after cataract surgery. Systemic diseases such as diabetes

mellitus, chronic obstructive pulmonary disease, and hypertension are common in candidates for

cataract surgery, and such diseases can affect the risks and benefits of surgery, the likelihood of

postoperative complications, and decisions about the postoperative management of ocular or

systemic complications requiring the administration of antibiotics or other drugs with systemic

effects. Even though an ophthalmologist may not actually treat a patienes systemic conditions,

an ophthalmologist's training as a physician may enhance his or her ability to evaluate a

patienes general health and make judgments about the need to refer the patient to an internist

for the treatment of complications related to systemic conditions.

As an ophthalmology resident, an ophthalmologist gets 3 years of clinical training ijnth.

evaluation and treatment of patients with serious eve oroblems An ophthalmology resident is

responsible for making judgments about patients with ocular and related problems and for

signing orders. By observing, treating, and taking responsibility for the care of patients with

ocular and other problems, an ophthalmology resident gets a chance 'to develop diagnostic;

therapeutic, and manual skills and judgment as to their appropriate use' (American Medical

Association, 1987). An optometrist gets substantial clinical training in the performance of eye

evaluations but gets significantly les experience in the evaluation and treatment of patients with

serious eye problems, It can be reasonably hypothesized that a person who has observed and

managed a large number of patients with serious eye problems would be more likely to have

developed skills in managing rare problems (or, in fact all such problems) than a person who has

seen a smaller number of patients and has generally not managed their care.

Finally, the difference between ophthalmologists and optometrists in terms of their exposure to

surgerv and more mnortant toitients who have recently had eve s sraerv i worthy of note.

An ophthalmology resident performs canaract and other eye surgery and manages patients'

postoperative care. An optometry student gets considerably lems exposure to patients who have

undergone eye surgery and does not have responsibility for managing patients' postoperative

care.
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General Models for the Provision of Postoperative Care by Caregivers

Other than the Attending Surgeon

In the absence of scientific evaluations of the outcomes of perioperative care provided to

cataract surgery patients by optometrists, it may be instructive to review models outside the

field of ophthalmology in which caregivers other than the attending surgeon are involved in

providing postoperative care. It is important to note, however, that none of models described

below are exactly comparable to a situation in which an optometrist practicing at a site where

the attending ophthalmologist is not readily available assumes responsibility for most of the

cataract surgery patient's postoperative visits. Differences include such things as the complexity

of the surgery that is performed, seriousness of possible postoperative complications, clinical

training and experience of the supplemental caregivers, the practice setting and types and extent

of supervision by the attending surgeon, and the State laws and regulations governing the scope

of practice of the supplemental caregivers.

In some instances, part of a patient's postoperative care is provided by a nhnsician other than

the attending surgeon. In teaching hospitals, for example, a resident who was part of an

operating team may provide followup care to a surgical patient for at least part of the

postoperative period; typically, the care provided by the resident is reviewed and supervised by

the attending surgeon. In the case of patient who undergoes cardiac surgery, the patient's

cardiologist may take over some of the patient's postoperative care from the cardiac surgeon and

be reimbursed by Medicare under the *-54 -modifier arrangements described earlier (Marsalek,

June 15,t19S8). In both these examples, the individuals providing postoperative care are

physicians who, like the attending surgeon, have been trained in the evaluation and treatment of

systemic disease and have had specific training in the area of medicine related to the patients

surgery. Also, in the first example, the resident providing postoperative care would know the

details of the patients surgery.

In some instances, health professionals who do not hold medical decrees but are trained to

provide medical care and/or nursing care may provide some postoperative care after a physician

has performed surgery Physician assistants, who have 2 years of academic and clinical

training in a medical school setting (LeRoy, 198I), are specifically trained and registered in

almost all States to provide certain services under the supervision of a physician (U.S. Congress,

OTA, 19g6). Physician assistants are considered by State laws to be agents of physicians

(Cawley, 198g), and some States limit the number of physician assistants that a physician can

supervise to one or two (Miller & Byrne, Inc., 1978). Physician assistants do provide some

postoperative care (e.g., wound inspection), but the care is generally provided in a hospital

under the supervision of the attending surgeon or another physician and is limited to services

39Dentists and podiatrists are trained and licensed to perform some limited types of surgical
procedures, in some cases under medical supervision; as the attending surgeons, they also
provide the postoperative care.
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for which the physician assistant has been specifically trained. In some States, under some

conditions, physician assistants can provide care if the physician is not on the premises (e.g., if

an orthopedic surgeon is operating), but the physician assistant must be able to communicate

with the physician immediately (Cawley, 1988). Nurse practitioners, who receive training

beyond that required for an RN license in a particular specialty such as midwifery or family

practice, may also provide some routine postoperative care in inpatient settings and in health

maintenance organizations. In these settings, the surgeon or some other physician (e.g., a

resident) would be available to deal with any problems that arose (Edmonds, 1988). Visitins

nurses provide postoperative nursing care, but they have been specifically trained to do this,

and in most States, the law requires that a physician authorize the plan for care and sign a

certificate saying that he or she has seen the patient (Edmonds, 1988).

At least four potential areas of concern arise in circumstances where an attending surgeon shares

postoperative care with a nonphysician caregiver at a geographically separate site. One concern

is that when someone other than the attending surgeon provides a patient's postoperative care,

continuity of care may be diminished. Having the attending surgeon or another person who is

familiar with the exact nature of the surgery the patient underwent provide or supervise

postoperative care enhances continuity. Surgical technique varies from surgeon to surgeon, and

the response to surgery varies from patient to patient, so the quality of the postoperative

observation may be related to the knowledge an observer has of the nature of the specific

surgeon's technique in using a procedure and of the variables that would change a particular

patient's postoperative response. Many would argue--and this argument is the basis of the

traditional model of care--that the best and most consistent observer would be the operating

surgeon. The surgeon would be aware of the usual response patients had to his or her own

surgery. The surgeon would also be aware of any subtle variations in his or her technique that

arose in a particular patient's case and that might alter the expected postoperative response.

A second concern is that when a caregiver other than the attending surgeon who does not have

medical or surgical training is involved in providing care to a surgical patient, consistency of

car may be diminished. Consistency of care results when the examinations and diagnostic

procedures given to a patient by different caregivers are uniform. It can occur only if all the

caregivers who are evaluating a patient after surgery have had appropriate training, including an

adequate amount of supervised clinical exposure to the types of patients who are to be assessed

and to the possible complications that may arise. The caregivers must also be up-to-date in

their training. In situations where nonphysician caregivers such as nurse practitioners or

physician assistants are involved in providing postoperative care, consistency of care is enhanced

by frequent onsite review by a physician, who has a close relationship with nonphysician

caregivers.
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A third concern is that when someone other than the attending surgeon is involved in the

postoperative management of a surgical patient and the caregivers are at separate sites, there

may be dela in care If an emergency or other serious problem arises and the patient is not

promptly transferred to a caregiver who has the medical or other skills needed to treat the

problem, there may be irreversible damage to the patients health. In order to prevent delays in

care, cooperating caregiven must arrange for 24-hour patient coverage, and the patient must

know who is responsible for care and he given easy and prompt access to the appropriate

caregiver.

A fourth concern is that when a caregiver cho does not have medical training is involved in the

postoperative management of a surgical patient, the management of patients' systemic health

problems may be inadequate. Physicians get education and clinical training that gives them

exposure to patients with a range of systemic medical conditions that can affect surgical

outcomes or be affected by certain types of drugs. A caregiver who has not had clinical

training in the evaluation and treatment of systemic medical problems may not be able to

manage patients' systemic problems following surgery appropriately.

The extent to which the four concerns just raised are addressed in existing comanagement

arrangements for cataract surgery patients between optometrists and ophthalmologists has not

been evaluated. As noted earlier, no scientific evidence to indicate what happens when

postoperative care for cataract surgery patients is provided by somreone other than the attending

surgeon has yet been collected.

FINDINGS AND CONCLUSIONS

Congress requested that OTA assess the medical safety and appropriateness of optometric

involvement in preoperative and postoperative care provided to cataract surgery patients. A

report prepared by HEW in 1976 (US. DREW, 1976) addressed several issues pertaining to

optometric involvement in caring for Medicare patients, but did not present definitive

conclusions on the role optometrists should play in preoperative and postoperative management

of cataract surgery patients. Since 1976, there have been changes in the technology of cataract

surgery and changes in Medicare laws, regulations, and carrier instructions that have led some

optometrists and ophthalmologists to challenge the traditional model of perioperative care for

cataract surgery patients. Thus, an evaluation of the safety and appropriateness of deviating

from the traditional model by expanding optometric involvement in such care is now

appropriate.

Assessing the appropriateness of preoperative and postoperative care for cataract surgery

patients by optometrists is difficult because of the absence of scientific data about the outcomes

of care for cataract surgery patients provided by optometrists and ophthalmologists. In the
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absence of scientific evidence, conclusions about the medical wisdom of moving away from

traditional patterns of care must be based on considerations of the possible postoperative

complications following cataract surgery, differences in the education and training of

ophthalmologists and optometrists that may affect their ability to provide perioperative care,

and general medical models for the provision of perioperative care by caregivers other than an

attending surgeon.

With regard to oreoperative care, it is the current assessment of OTA that a preoperative

evaluation prior to cataract surgery must be done by the ophthalmologist who is to perform the

surgery. Such an evaluation must include an evaluation of the risks and benefits of surgery to

the patient and a decision as to the type of surgery. The preoperative evaluation must consider

the patient's systemic health as well as the health of the patient's eye. Surgery is more than

mere mechanics on an assembly line. Human individuality and biologic variability require a

cognitive contribution to patient management, and this should be based on familiarity with the

patient as well as medical science.

Allowing optometrists to engage in aostoDerative assessments of cataract surgery patients for all

postoperative visits after the first one and to provide the visits at a site geographically separate

from the attending ophthalmologist would be a significant departure from the traditional model

of postoperative care for such patients. Potential risks of departing from the traditional model

of postoperative care for cataract surgery patients include the following:

1. If an optometrist or other caregiver who is unfamiliar with the specific aspects of

a particular patient's surgery is responsible for postoperative care, continuity of

care and resulting quality of care may be adversely affected.

2. Optometric training may not give optometrists sufficient clinical exposure to the

postoperative management of cataract surgery patients to allow them to make

physical exams consistent with those of an attending ophthalmologist or to fit his

or her exams into a regimen of postoperative patient management.

3. Optometric training does not give optometrists the medical or surgical skills

needed to manage certain postoperative complications of cataract surgery. For

patients who develop a problem that requires the involvement of the attending

ophthalmologist (e.g., to prescribe systemic drugs that have to be prescribed by a

physician or to perform eye surgery), delays as great as great as 12 to 24 hours

might occur before the referral and consult by the attending surgeon could be

completed, since few optometrists have 24-hour, weekend, on-call or emergency

coverage for their patients. For most patients with most complications, a delay

would be an inconvenience. In a few cases (e.g., the occurrence of

endophthalmitis), a delay of several hours could result in the loss of an eye or

have other serious consequences for the patient's health.
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The extent to which these concerns have been addressed in existing comanagement arrangements

for the postoperative care of cataract surgery patients has not been evaluated. In spite of the

absence of a known risk, cautious medical practice suggests we should be aware of the potential

risks of giving optometrists an expanded role in providing postoperative care for cataract

surgery patients. Moving away from the traditional model of care without a scientific

assessment of the likely effects on patient outcomes runs the risk of reducing the quality of care

patients receive. A more prudent approach would be to allow cautious alterations in the

traditional model--alterations that address plausible hypothesized concerns--and then to evaluate

the effects.

APPENDIX A--SUMMARY OF HEW'S 1976 STUDY OF

OPTOMETRISTS

In July 1976, the U.S. Department of Health. Education, and Welfare (HEW) issued a

congressionally mandated study entitled 'Report to Congress. Reimbursement Under Part B of

Medicare for Certain Services Provided by Optometrists' (U.S. DHEW, 1976). That study,

performed by the Health Resources Administration (HRA) with the aid of nine expert

consultants and assistance from a variety of Federal agencies, specifically examined the

question, 'What services related to aphakic and cataract conditions currently covered under Part

B of title XVIII of the Social Security Act, when provided by a physician, are appropriate for

reimbursement when provided by an optometrist?' The only services for which optometrists

could receive Medicare reimbursement at the time the study was undertaken were services

related to establishing the necessity for prosthetic lenses.

Conclusions and Recommendations bv the U.S. Devartment of Health, Education, and Welfare

The conclusions of the 1976 HRA study were derived from 'factual information, analytic

findings, and professional judgments assembled during the study' (U.S. DHEW, 1976). The

major conclusions are quoted below.

1. Oualifications of optometrists. Optometry is a profession qualified to provide a
broad range of services beyond refraction and the provision of eyeglasses.
Furthermore, the services provided appear to be effective in patient
management, including the management of aphakic and cataract patients.
They are reasonable, nonexperimental, safe, and generally acceptable to the
vision/eye care community and the public.

2. Services related to aohakic and cataract conditions. Many of these services are
the same as the specific diagnostic, therapeutic, and consultative services
currently covered under Part B of Medicare when provided to pre- and post-
surgery cataract patients by ophthalmologists or other doctors of medicine and
osteopathy.

3. Detection and diagnosis of disease. Evidence presented during this study
supports the conclusion that optometrists, in general, are qualified to provide
services for the detection and preliminary diagnosis of ocular disease and
ocular manifestation of systemic disease. Referral, where indicated, is made
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to ophthalmologists and other health care practitioners for definitive diagnosis
and medical or surgical treatment

4. Standards of rocedure Clinical standards committees of professional
associations have identified effective instrumentation and procedures that are
available to and utilized by optometrists which are effective in the
diagnosis/detection of disease, notwithstanding limitation by certain State
jurisdictions regarding the use of topical drugs.

5. Quality assurance. Quality assurance is attainable in the provision by
optometrists of reasonable, safe, nonexperimental. and acceptable services to
all patients, including the Medicare-eligible population. The development of
criteria of care for diagnostic, therapeutic, and consultative services provided
by optometrists, and similar to those existing for other professional groups,
does appear feasible in both organized and independent health care settings.
Such criteria currently exist in a number of individual situations or are in
various stages of development.

6. Access to services Vision/eye care services for aphakic and cataract patients,
as well as for patients more generally. can be made more accessible to the
Medicare-eligible population by providing reimbursement for services when
provided by optometrists. In general, optometrists are more widely distributed
geographically and practice in many smaller communities where other
vision/eye care practitioners are not available.

7. Eouity Financial equity can be extended to those Medicare beneficiaries who
currently obtain necessary and reasonable health services from optometrists
but who do not currently receive the reimbursement to which they should be
entitled.

8g Delivery oaterns It is reasonable to infer that inclusion of services under
Medicare for aphakic patients when provided by optometrists would not
significantly alter existing provider deliver patterns within the vision/eye care
community. However, the impact upon such delivery patterns of the inclusion
of services by optometrists for cataract patients, while likely to be small, is
less clear.

9. 5 It is reasonable to infer that the inclusion of services related to aphakic
and cataract conditions when provided by optometrists would result in some
added costs to the Medicare program. These added costs would be partly
associated with Medicare enrollees currently served by optometrists without
reimbursement, as well as those patients not now receiving care, who would
do so as a result of the inclusion of such services under Medicare. Estimates
suggest, however, that such added costs would note be significant in the
context of overall Medicare costs for vision/eye care services and service
benefits. This is viewed particularly so in the instance of extended
reimbursement for services provided by optometrists to aphakic patients.

On the basis of the 1976 report, the U.S. Department of Health. Education, and Welfare

recommended that those services covered under Medicare for aphakic patients and within the

scope of practice of optometrists be reimbursable under Part B when provided by optometrists.

The Department said it would be inappropriate to extend Part B reimbursement coverage to

include services to cataract patients prior to surgery when provided by optometrists.

Overall vision/eye care financed through Medicare should not be adversely
affected by adjustments to the present system. The Department believes that the
problems and numbers of aphakic patients are definable, significant, and yet
manageable enough to warrant such an adjustment. With respect to services
provided by optometrists to cataract patients . .I the Department believes that
the resolution of a number cf issues should precede further consideration of any
extension of reimbursement. These issues include development of an operational
definition of cataract, patient health care implications, delivery patters changes,
cost implications, appropriate patient cost sharing, and administrative design and
control against abuse.... The attached [HRA] study did not address such
concerns in detail (U.S. DHEW. 1976).

Recommendations bh Eyxert Consultants to the HRA Study

Separate recommendations and concerns were advanced by the nine expert consultants (three

optometrists, three ophthalmologists, one optometric educator, and two public representatives)

who aided in the preparation of the HRA study. In reviewing the study materials, the

consultants concluded that steps should be taken immediately to extend reimbursement under

Part B for services provided by optometrists to both aphakic and cataract patients (U.S. DHEW.

1976). Citing as a rationale 'considerations of patient needs, qualifications of optometry to
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provide services effective in patient management, and increased access of Medicare beneficiaries

to vision/eye care services,' the consultants to the study recommended that covered services

related to aphakia and covered services related to cataract conditions, when provided by

optometrists, be reimbursable under Part B. For the reasons cited above, the Department of

Health, Education, and Welfare did not endorse the consultants' second recommendation.

The expert consultants to the HRA study also raised several other points. One of these, for

example, was the inconsistent application of coverage and reimbursement policies by individual

carriers. Another was the possibility for improving patient care by enhancing working

relationships between optometrists and ophthalmologists. These relationships could be

strengthened, it was suggested, by means such as developing joint educational programs at the

undergraduate and graduate levels, establishing interdisciplinary clinics with optometrists and

ophthalmologists working together, facilitating referral of patients between the optometrists and

ophthalmologists when in the best relationship of the patient, and by joint development of

quality standards for service and materials for by peer review mechanisms.

Limitations of the 1976 Study

At the time the 1976 study was undertaken, Part B coverage for cataract patients included,

when provided by any doctor of medicine or osteopathy. I) eye examinations, except that part

of the examination related to refraction, if the examination was carried out in relation to a

specific patient complaint; 2) surgical and related professional services carried out in connection

with the removal of the lens; and 3) services in connection with the provision of both temporary

and permanent prosthetic lenses, including fitting and providing the lenses themselves (U.S.

DHEW. 1976). The only services for which optometrists might be reimbursed were dispensing

services in connection with the actual fitting and provision of prosthetic lenses (U.S. DHEW,

1976). Neither the Department's recommendations nor the study on which those

recommendations were based fully addressed the question of the appropriateness of having

optometrists provide care for cataract surgery patients following their cataract surgery.

The recommendations and conclusions in the 1976 report were based on evaluations of the

optometric and ophthalmologic practices that were in place at the time. The surgical techniques

and the patterns of care for cataract surgery today are different from those of 1976. In 1976.

cataract surgery was an inpatient procedure. The average hospital stay was 4.8 days in 1977

(Reuter and O'Sullivan, 1987). In the average case, an ophthalmologist performing the surgery

would have been required to make in-hospital assessments for the first 5 days. As discussed in

this OTA Staff Paper, technological changes since the 1976 report was issued have resulted in a

shift of cataract surgery from inpatient settings to an outpatient settings. These changes mean

that postoperative cataract care that would have been given by the attending surgeon as

inpatient followup during days I to 5 after cataract surgery can now be given on an outpatient

basis.
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Licensing restrictions on optometric care have also changed since 1976. In 1976, only eight

States allowed optometrists to use pharmaceutical agents for purposes of diagnosing ocular

disease, and no States allowed optometrists to prescribe therapeutic drugs. Currently, 49 States

and the District of Columbia permit optometrists to use some drugs, under certain conditions, to

diagnose eye disease, and 23 States permit optometrists to use some drugs, under certain

conditions, to treat eye problems (Mays, July 8, 1988).
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