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PROTECTING MEDICARE AND MEDICAID PATIENTS
FROM SANCTIONED HEALTH PRACTITIONERS

TUESDAY, MAY 1, 1984
U.S. SENATE,

Speciar. COMMITTEE ON AGING,
Washington, DC.

The committee met, pursuant to notice, in room 628, Dirksen Build-
ing, at 9:32 a.m., Hon. John Heinz, (chairman) presiding.

Present: Senators Heinz, Wilson, (ilenn, Melcher, anda Bingaman.

Also present: John C. Rother, staff director and chief counsel;
Diane Lifsey, minority staff director; David Holton, chief investiga-
tor; David Schulke, investigator; Isabelle Claxton, communications
director; Jane Jeter, minority professional staff member; Robin
Kropf, chief clerk; and Kate Latta and Leslie Malone, staff assistants.

OPENING STATEMENT BY SENATOR JOHN HEINZ, CHAIRMAN

Chairman Heixz. The Special Committee on Aging will come to
order.

Ladies and gentlemen, this morning the Special Committee on
Aging will investigate a serious defect in our ability to protect our
Nation’s elderly and poor from treatment by incompetent and danger-
ous medical practitioners. The problem stems from loopholes in medi-
care and medicaid which allow doctors barred from practice in one
Federal program or in one State, to switch to another program or to
pack their bags and set up practice in another State. We will see today
what these loopholes mean to the 50 million Americans who trust
medicare or medicaid to finance their health care needs. Because many
of these practitioners also treat privately insured patients, this prob-
lem is a vital concern to all Americans.

Some estimate that the number of bad doctors is small. Today we
will hear estimates that as many as 36 million Americans may receive
treatment from unfit doctors each year. But whether the number is
large or small is not the point. The point here is that the Government
has no power to prevent incompetent practitioners from enriching
themselves at the expense of the American taxpayer—even as they
prey on the poor, the old, and the very vulnerable.

Let me illustrate how serious and shocking a problem we face with
a few case studies that the committee’s investigative staff has
uncovered :

Dr. S. is a surgeon who performed a series of extensive and danger-
ous back surgeries on a number of patients. As a direct result of his
gross negligence and gross incompetence in the operating room, one
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woman died. When he lost his license in California, he took up prac-
tice in Michigan and continued to receive Federal reimbursement un-
der medicare and medicaid. It took Michigan 4 years to finally revoke
his license. Today, Dr. S. practices medicine in New York State and
is still eligible to bill the taxpayer under medicare and medicaid.

Take the case of Dr. T. He said he had graduated from a school in
Saigon, Vietnam. Later he changed his story and said he had graduated
from a school in Hanoi. Finally in March 1981 he admitted to Cali-
fornia authorities that the diploma he had submitted was false.

Dr. T. is a convicted felon, found guilty of submitting a false new
drug study to the FDA. He has held a license to practice medicine in at
least six States and has surrendered his license or had it revoked in at
least three. It is not at all comforting to know that Dr. T. now practices
in Nevada and is medicare and medicaid certified.

One final case in this incredible rogue’s gallery is the case of Dr.
H., who treated patients in 80 or 40 nursing homes and hospitals in
California. In a 2-year period, Dr. H. billed medicare for one-half of a
million dollars. He was cited by HHS for placing patients’ lives in
jeopardy, for substandard quality of care, and for billing for services
not rendered. Today Dr. H. is banned from the Medicare Program—
thank heavens—but he can continue to treat medicaid patients in any
State that will recognize his California license. '

I am entering additional case examples of sanctioned medical prac-
titioners into the record. Also, a series of articles from the Detroit Free
Press dealing with unfit medical practitioners will be inserted into the
record.!

If any one of these practitioners had lost their driver’s license for
drunk driving, their names would have gone into a national register
and they probably would not be given a driver’s license in another
State. But the current lack of coordination among States allows these
dangerous, criminal doctors to hop from Pennsylvania, to California,
to Michigan—to any 1 of the 50 States.

The current restrictions on HHS authority means a doctor can be
banned in 49 States and the Federal Government still will pay him
for treating medicare and medicaid patients in that 50th State.

That is not what responsibility in Government is all about. It is a
dereliction of duty on our part that we in Congress have not given
the Secretary of HHS the authority needed to prevent these unfit
doctors from continuing to treat federally sponsored patients.

So we must set our own Federal house in order, and we must also
ask the individual States to strengthen their cooperation and com-
munication in enforcement,

I look forward to hearing today’s witnesses. They are experts in
these matters. Their testimony should help us better understand the
scope of this problem and what we should do about it.

But before I call on our first witness, I want to recognize the distin-
guished ranking minority member of the Special Committee on Aging,
our friend and good colleague, John Glenn.

Senator Glenn.

1 See appendixes 1 and 2.
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STATEMENT BY SENATOR JOHN GLENN

Senator GLENN. Thank you very much, Mr. Chairman.

Mr. Chairman, access to quality medical care for our Nation’s elder-
ly citizens is an issue of longstanding concern to members of this com-
mittee. In recent years, proposals to cut medicare benefits have become
an annual part of our budget process under the leadership of the
Reagan administration. Concern has grown among committee mem-
bers that increased cost sharing will impose a disproportionate burden
on those older Americans least able to afford it—the oldest, the frailest,
and the poorest. I have spoken out about the need to preserve access to
necessary health services, and have warned against increased health
deductibles which limit access to care.

Preserving the quality of medical treatment given to medicare bene-
ficiaries has also taken on a new importance with the enactment of
medicare prospective reimbursement to hospitals. As I said before,
while we want inflation reined.in, we do not want the quality of health
care sacrificed under the guise of cost containment.

Today, we are examining access to quality medical services for our
Nation’s elderly in a different light. As a result of an investigation
being released by the General Accounting Office [GAO] today we
have learned that medicare and medicaid patients are being treated
in some States by doctors and pharmacists who have been determined
by another State, after due process, to be unfit to practice.

The GAO looked at the careers of doctors who have their licenses
revoked by my home State of Ohio, as well as by Michigan and Penn-
sylvania. What the GAO found is that some of these doctors are sim-
ply moving on to greener pastures—different States where they. set
up practice—and are billing Uncle Sam to pay at least part of the
cost. They are continuing to participate in the Medicare and Medicaid
Programs, a few are possibly finding employment with the Veterans’
Administration or other Federal health programs.

Doctors and other practitioners who lose the State licenses do so for
serious reasons. According to the GAQ, the majority provide sub-
standard medical care, either through malpractice, alcohol and drug
abuse, or immoral conduct. Yet the Department of Health and Human
Services has no authority to prevent these people from continuing
to bill for Federal dollars. A practitioner may be convicted of violat-
ing the controlled substances law by indiscriminately prescribing ad-
dictive drugs, yet HHS cannot exclude him or her from participating
in medicare and medicaid.

GAO cited the case of one doctor whose Michigan license was re-
voked in 1980 for indiscriminately prescribing drugs, failing to meet
minimum standards of care, and immoral conduct with both patient
and employee. The doctor simply moved to Florida and continued bill-
ing medicare from the sunny South.

However, the issue is much more than Federal dollars going to
unfit and unscrupulous medical providers—it is the quality of care
being given elderly and poor patients. This is a matter of particular
importance to the 314 to 4 million medicare beneficiaries also covered
by medicaid—almost 15 percent of medicare beneficiaries. These
“dually eligible” citizens often have little choice in health care pro-
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viders. The oldest, the sickest, and the poorest of medicare beneficiaries
simply cannot afford to “shop around.”

The situation described by the GAQ is intolerable. The GAO
specifically lists several ways to expand HHS authority to exclude
doctors from participating in medicare and medicaid, and to help
remedy the current disarray and the licensing of health care profes-
sionals. I will actively join my colleagues in working toward the
enactment of legislation to implement the GAO’s findings. I hope
we can introduce it in the near future and see it become law this year.

What can we do about all of this? Well, some time ago, we faced
a similar situation in automotive safety where “problem” drivers hav-
ing lost their license in one State would simply obtain one from an-
other State. As this became recognized as a national problem, the Con-
gress passed legislation to create the National Drivers Register under
the National Highway Traffic Safety Administration. States par-
ticipate in the register by sending information regarding drivers whose
licenses have been revoked or suspended. States can then check on the
background of individuals seeking a license within the State. The pro-
gram has been enormously successful.

Surely if we can curtail the number of bad drivers on our Nation’s
roads, we can take steps to limit the number of unfit health care pro-
viders practicing on our Nation’s senior citizens. We must insure that
the persons we entrust to make life or death decisions are competent
and qualified to do so.

Thank you, Mr. Chairman.

Chairman Heinz. Senator Glenn, thank you very much.

Senator Melcher.

STATEMENT BY SENATOR JOHN MEﬁCHER

Senator Mercuer. Mr. Chairman, not as a medical doctor but as a
veterinarian I have had some experience in the licensing of profession-
als in my profession. I served on the State Board of Veterinary Medi-
cal Examiners for a number of years and I am familiar with the proce-
dures. A license to practice medicine is not easily obtained. There are
many qualified doctors, medical doctors in this country who are here
for one reason or another who have had difficulty in obtaining a license
and still have that difficulty. And losing a license after being once ob-
tained, I do not know of any State where that is not a profound deter-
mination by that State’s authority to cancel out that license. It is pre-
posterous that in this country that there can be medical doctors who
have been licensed and who have lost their license in a State and still
find it easy or find the opportunity to treat medicare or medicaid
patients. Tt is not that big a problem.

The problem ought to be resolved by legislation that bans those doc-
tors who have lost their license from participating in medicare or
medicaid until, if and until they have reinstated .themselves at the
determination of that particular State’s board of medical examiners.

Tt is not like we are dealine with millions of peonle, we are dealir_lg
with thousands of people.and they can be tracked. What is missing in
this whole chain of events, sad events, is the fact-that we have no
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specific law requiring HHS to deny access to medicare or medicaid
and, therefore, deny them the opportunity to practice medicine once
they have lost their license in a particular State.

I do not go for this idea that somehow doctors who have licenses in
several States, if they lose it in one State, that casts a grave shroud
over their capability from practicing in any State until they can
recover that license in the State wherein they lost it. I think they
should be banned from medicare or medicaid treatment of patients
and I think that requires a law. I think we are capable of suggesting
law and drafting that law. Hopefully, the Senate will follow through
with passing it.

Thank you, Mr. Chairman.

Chairman Hginz. Thank you, Senator Melcher; and thank you,
Senator Glenn, both for excellent statements.

Before hearing from our first witness, I am going to insert into the
record the statement of Senator Larry Pressler, who unfortunately
cannot be with us today due to & previous commitment.

[The statement of Senator Pressler follows:]

STATEMENT OF SENATOR LARRY PRESSLER

Mr. Chairman, I would like to thank you for organizing this hearing on this
very important subject. I commend the committee for their fine work in research-
ing this issue and for their concern to protect America’s elderly.

Medicaid and medicare beneficiaries are most susceptible to medical prae-
titioners who are unfit to provide medical care. For many years, physicians prac-
ticing in one State after having lost their licenses to practice in another State
were merely swept under the rug or overlooked. The time has come when mem-
bers of the medical profession, and we as lawmakers, must accept the respon-
sibility of protecting elderly Americans from the incompetent physician. Too
often, medicaid and medicare beneficiaries are elderly members of our society who
fall prey to the unfit doctor.

The majority of the residents of my home State of South Dakota live in rural
or small town settings, but still receive medical services from very capable per-
sonnel. I, for one, want to protect these people from incompetent new physicians
who may begin a medical practice in South Dakota.

The more information we can collect and disseminate on this subject, the better
prepared our elderly citizens will be to avoid victimization by unfit medical
doctors. I think this is an extremely worthwhile use of our time and energy, and
look forward to the testimony of our witnesses today.

Senator Heinz. We are very privileged to have our first witness, Dr.
Robert C. Derbyshire at the witness table.

Dr. Derbyshire is not only a distinguished surgeon, he is a well
known author. He has trained at Johns Hopkins University, the Mayo
Clinic, and the University of Minnesota. He practiced actively for
over 30 years. _

Throughout his career he has been devoted to correcting the prob-
lems with licensing and disciplining of physicians. He has published
a book and numerous articles on that subject. Dr. Derbyshire is the
past president of the Federation of State Medical Boards and is cur-
rently on the National Board of Medical Examiners.

Dr. Derbyshire, we are very pleased and privileged to have you here
today.

Please proceed.
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STATEMENT OF DR. ROBERT C. DERBYSHIRE, SANTA FE, NM, AU-
THOR AND PAST PRESIDENT OF THE FEDERATION OF STATE
MEDICAL BOARDS

Dr. DerBysHIre. Thank you, Mr, Chairman.

Mr. Chairman and members of the committee, I feel honored by
your invitation for me to appear before your committee,

Today, I shall address the general subject of incompetent, unscru-
pulous, and unethical physicians who have licenses in two or more
States. When actions are taken against them, and I am repeating
your wise words, Mr. Chairman, if you will forgive me, when actions
are taken against them in one State, they merely move to another and
continue their depredations upon the public. '

First, I should like to furnish with you a little summary of the
problem of incompetence among the medical profession in the United
States. In 1976, the New York Times correctly quoted me as stating
that 5 percent of the physicians in the United States were incompetent.
After the hue and cry had died down about my airing dirty linen or
washing dirty linen in public, the medical profession began to take
this rather seriously and recently the estimate has been changed, I
have changed my estimate from 5 to 10 percent. And I think that the
American Medical Association—I am not sure—I am speaking as an
individual, not for any organization, I think that they are approach-
ing that figure also. '

ou may say that that is a very small number, 10 percent of doctors
are incompetent, but when you break it down there are some 450,000
physicians in the United States practicing today and if 10 percent of
those are incompetent, that makes 45,000 incompetent physicians who
are practicing.

Assuming that the average doctor—this is an assumption of a fairly
busy doctor—sees 800 patients a year, this means that 36 million
patients every year are treated by incompetent physicians. -

Now, this does not necessarily indicate mass murder by physicians,
I assure you, because as you know many diseases are self-limited. But
who knows when these incompetent physicians will fail to recognize
a life-threatening disease or to overtreat a minor ailment such as giv-
ing penicillin for a cold in the head and causing a death from an
anaphylactic reaction.

The situation is serious however when we consider that from 1977
to 1982 the State disciplinary boards as nearly as I have been able to
determine, invoked some 1,500 sanctions against physicians. This
means that only 0.3 percent of the incompetent physicians were disci-
plined during that period.

Throughout the years the reason for disciplinary actions have been
constant. Narcotics violations have led the list with some 40 to 60 per-
cent and these are followed closely by mental incompetence, fraud and
deceit in the practice of medicine and conviction of felonies. And I
could go on and on, the list continues.

Having furnished you with this background, I shall now consider
the problems caused by failure of States to take action against doctors
who have been sanctioned in other States. There are many physicians
who for various reasons collect multiple licenses. Consequently, when
one State revokes or suspends a doctor’s license, he merely moves to
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another State in which he is already licensed and continues his
depredations.

For the sake of brevity, if not elegance, I shall call these people
State-hoppers. An example that comes to mind immediately is that
of a doctor who practiced near a State line. His license was revoked
in his State for habitual drunkenness, for violation of his probation,
and he immediately moved across the State line whose laws were dif-
ferent. And he was followed by his large number of devoted patients
and continued his incompetent practice.

Why does this happen? There are several reasons, not the least of
which is lack of communication among the boards. The Federation of
State Medical Boards of the United States has only partially solved
this problem by acting as a central repository for all disciplinary
actions. However, the federation has not been completely successful
in this effort because many of the States do not report and all the
federation can do is go on the information that they have,

The hospitals in general—I am not pointing the finger at anyone,
but I have had a lot of experience with this—many hospitals cause
complications because they are all too willing to engage in plea bar-
gaining with their underqualified physicians and they will say in es-
sence : Doctor, if you will leave we will allow you to resign from the
staff voluntarily, quote, unquote, an excellent method of exportation of
problems.

Another problem is distrust among boards. For example, one board
revoked a doctor’s license for manifest incompetence. The court upheld
the board’s action. He held licenses in four other States and he immedi-
ately moved to Florida where he was licensed. I am not necessarily
pointing the finger at Florida, but he moved to a small town in Florida
where he practiced for 2 years. For some reason or other, he left there
and went to New York where he was already licensed. The New York
board knew about his record of revocation of license, and yet he prac-
ticed there for 11 months. This makes almost 3 years that this person
was traveling from State to State and setting up a practice. o

After 11 months, they finally had a disciplinary hearing in New
York and the upshot of the hearing was that they thought that the
ﬂction of the original State was too harsh and so they put him on pro-

ation. '

Incidentally, the icing on the cake in the original State was they
added the complaint w%ich was proven in the hearing that he took
advantage of his lady patients.

Still another difficulty involves the lack of uniformity of sanctions.
For example, in 1980 four doctors were found guilty of exchanging
narcotics for sexual favors. Yet for this crime for which I personally
believe a doctor should be forever banished from the profession, three
were placed on probation and one was only reprimanded.

In many other States, of course, their licenses would have been re-
voked. One of these cases ended in a tragedy when a young lady who
had been involved died from an overdose of narcotics.

There is a crying need for reform of the State laws. Incredibly, at
present only 15 States have laws that would permit the disciplinary
board to take action against a physician who has been found guilty of
an offense in another State if listed in the original State statute. In
fact, in some States the law forbids such action.
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However, if all States pass such laws it could help prevent the all too
prevalent State-hopping. Medical malpractice is another disciplinary
concern touching peripherally on State-hopping. Lawyers and doctors
alike are not always certain as to what constitutes malpractice. There
is an old English proverb with which you are probably all familiar
which says that “every dog is entitled to one bite.”

This applies to the malpractice situation of course, but the question
arises, when is the first bite so severe as to warrant action to prevent
subsequent bites ¢ ' :

Cercainly no board would discipline an internist who, for 20 years,
had practiced excellent medicine in his community and had never had
a malpractice suit against him, if he missed a diagnosis of acute ap-
pendicitis, which is easy for the best of us to do.

On the other hand, if a doctor is operating—and this is an actual
case—if a doctor is operating on varicose veins and he ligates the
femoral artery resulting in high amputation of the extremity of a 34-
year-old woman, the board would take a little different view and will
make sure that he is not allowed a second bite. Yet he might have
multiple licenses permitting him to bungle in another State.

Mr. Chairman, the magazine Hospital Practice recently published
a series of articles by me on the general topic: “Medical Discipline in
Disarray.” I would like to submit these for the record.!

In closing my formal remarks, I might add that perhaps a more
appropriate title for this series of articles would be “Medical Dis-
cipline in Chaos.”

Mr. Chairman, I have deliberately kept my remarks brief. I am
happy to answer any questions from your committee.

Chairman Hexiz. Dr. Derbyshire, thank you very much for some
really excellent testimony. We commend you on your willingness to
continue to speak out even if you do not get 100-percent agreement
from all members of the medical profession. But I think they are
beginning to catch up with you a little bit and they seem to be agreeing
with you more that there is a problem. :

Let me ask you this: You spoke of the tendency for hospitals to,
in effect, plea bargain with physicians so that they resign. The result
of that being the exportation of those problems elsewhere.

Could you comment further on the extent of that problem ? That is,
where by not facing up to a real issue, that it just becomes someone
else’s problem ?

Dr. Dersysnire. I have no figures on that, Mr. Chairman, but
having been on the New Mexico Board of Medical Examiners for
31 years, I have been confronted by this problem very frequently;
for instance, there was a doctor who was called before the board of
the hospital and the hospital staff and accused of incompetence. The
staff voted 50 to 1, this was in a fairly small hospital, the staff voted
50 to 1 to expel him. We assume the doctor had a vote, that is why
there was the one vote. The New Mexico Board of Medical Examiners
established a hearing procedure to show cause why his license should
not be revoked for making a false statement on his application. His
lawyer obtained a statement from the hospital that he was not ex-
pelled at all, that he was allowed to resign voluntarily. So maybe
his vote did count. :

1 8See appendix 3.
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Chairman Heinz. What I think I hear you saying is that hospitals,
medical boards, and others do not want to get into long, protracted
legal disputes. And they tend to take the easiest possible way out for
themselves and, indeed, it may solve their probiem at that hospital
or within that State. But the result is that no real solution to the
problem has been obtained, the number of people who are sanctioned,
as you pointed out, 1,500 in 5 years is very low. And as we will estab-
lish here today we have physicians forum shopping the way a lawyer
would, but instead they are patient shopping in ditferent States.

Do you believe that State medical associations are doing all they
can to insure that the average patient’s doctor is a qualified, com-
petent physician? After all, the medical profession is a profession,
1t has its own standards, proficiency standards higher than nonpro-
fessions, the medical profession should have a standard at least as
high or higher than any other profession. And we like to think the
best way to assure that is to have people closest to the practice of
medicine, that is, on a State-by-State basis rather than all of us who
are so wise here in Washington looking over the shoulder of physicians
in il&las?ka dealing with the problem. That is the theory. What is the
reality '

Dr. DereysuIre. The local medical societies are doing very little,
Mr. Chairman, I regret to say. We still have the so-called curtain of
silence. And although that is being partially lifted, the medical so-
cieties have very little to do with medical discipline. This is entirely
up to the local boards of medical examiners or the disciplinary boards.
Three States have the two separated.

Of course you are probably familiar with the scandal that happened
in Massachusetts when the—this was in the New York Times I believe
some time ago, when this man was convicted of raping a nurse and
other faults and given glowing letters of recommendation to another
~ hospital in another city. And the officials there in the other hospital
found out what had happened and took the first State to task. And the
answer was from an eminent surgeon : Well, nobody pays any attention
to letters of recommendation anyway.

Chairman ‘Heinz. Is part of the problem in getting State disci-
plinary actions to be more forthcoming that there is a lack of due
process protecting doctors against unjustified complaints and is there
therefore some reluctance because there is a feeling that doctors do
receive a lot of unjustified complaints and that they are unprotected
by the law; is this part of the problem ?

Dr. Derpysaire. Well, I think part of the problem is fear of law-
suits, of being sued for libel. I just came from San Antonio where we
had a discussion on this at the Federation of the State Medical Boards
of the United States. I was amazed to find that in only a few States
did the law protect the members of the disciplinary board against a
lawsuit.

Furthermore, practically none of the States had bureaus of risk pro-
tection whereby the—in case there was a suit without malice, that the
State would defend the member of the board. This is a serious situation
because all doctors are mortally afraid of lawyers and lawsuits, you
are aware of that.

Chairman Heinz. Dr. Derbyshire, one last question.

We are going to hear testimony today, indeed some of us I think
feel the same way, that Congress should give the Secretary of Health
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and Human Services the authority to have nationwide sanctions on
a doctor that loses a license in a single State.

In your opinion, is the losing of a license in an individual State a
reasonable basis for excluding participation of a doctor in medicare,
medicaid, or other Federal health programs? .

Dr. DErBYSHIRE. I certainly do, sir.

Chairman Hrinz. Thank you very much.

Senator Glenn.

Senator GLENN. Thank you, Mr. Chairman.

Doctor, this Federation of State Medical Boards, do they have the
capability to do the job for the whole country?

Dr. DerBysHIRE. This is as it implies, Senator Glenn, it is a federa-
tion, a loose federation of all of the State boards. The greatest contri-
bution they have made as far as I know, in the last 75 years, is the
establishment of uniform licensure examinations, which is far superior
to the way we used to do it before. But they have no statutory author-
ity, they can just advise.

Senator GLENN. I was wondering if they could be the action area for
keeping track of this thing like we have from national groups that
keep track of a number of different matters. N

Dr. DerBysHige. If the States will report, they can do it. But the re-
porting still is not as it should be.

Senator GLENN. You said in your testimony that, at present, only
15 States have laws to permit the disciplinary board to take action
against a doctor who has been disciplined in another State for an
offense listed in its statutes. In fact, some States forbid such action.

Dr. DerBysHIRE. I did say so. That is true. My feeling is that all
States should have similar laws. '

Senator GLExN. Well, I think so too. How many States would for-
bid such action? Is that a sizable number of States?

Dr. DerBysHIRE. I do not know. I got that from the GAO report
and they did not give numbers.

Senator GLENN. Where do the incompetent doctors come from? I
have not read all of the GAO report yet, but have there been any
studies of that? Are there medical schools that are turning out incom-
petents or are there more foreign doctors coming in ill-trained from
foreign schools, do we have any pattern there that would also be worth
looking into?

Dr. DersysuIre. I have made only a superficial study and with the
help of the American Medical Association I have not been able to de-
termine that disciplinary actions among foreign medical graduates
are more numerous than those among American graduates.

Senator GLENN. Are there any particular schools in this country
that appear to be sufficiently below level, that are turning out incom-
petents who are more likely to get disciplined than others?

Dr. DereysHIRE. Do you understand I used the term “incompe-
tents” broadly, psychiatric illness, drug addiction, and so forth. I can-
not see that there 1s much difference between the graduate of Harvard
Medical School or any of the rest of them. It is widely dispersed and
most of these are due to mental illness.

Senator GLENN. You mentioned, I think, that up to 60 percent of
these cases may be narcotic related.
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Dr. DerBysHIRE. Yes, sir.

Senator GLENN. Is that correct?

Dr. Dersysmire. That is a pattern that has gone on through the
years and by narcotics violations, [ mean violations of the law, selling
narcotics for resale on the street, drug addiction, that is unfortunately
too common among doctors. 1t has been estimated that 100 doctors
will relapse into—or will lapse into addiction every year. That is part
of what my estimate of 10 percent is based upon. .

Then we have the alcoholics, of course, and they are harder to
detect than some of the others because, unfortunately, alechol 1s, as
you know, a socially acceptable dangerous drug. And so it is rather
difficult to get at those people, a lot of them.

What is the difference between a social drinker, a heavy social
drinker, and an alcoholic?

Senator GLENN. What is the most common type of sanctions against
doctors?

Dr. Dersysuire. All of the States try to rehabilitate these people
if they possibly can and by rehabilitation they think if there is any
chance at all that this can be done without danger to the public, they
might suspend the license for 6 months and insist that the doctor go
into some form of treatment. If the case is not so severe, they—the
board—will lay down very strict rules for his probation with the
hope that he can be rehabilitated and returned to practice as a useful
citizen.

But if he violates one term of his probation, he is through. His
license is revoked.

Senator GLENN. What difficulties face a doctor who decides to rep-
resent his or her profession by sitting on a medical licensing panel?
Do they face some problems themselves?

Dr. DereYsHIRE. They face personal problems, shall we say and

Senator GLENN. Is that a problem on tooting the whistle on the
incompetents ?

Dr. DersysHIRe. That is right. And you asked me what effect this
has. These people usually work for practically nothing, just per diem
and travel time, that is about all. A lot of these people are very hard-
working, they are in active practice and I can remember one case
which we had a hearing that went 5 days and half the night and all
of us were practicing physicians, very busy and terribly worried about
what we left at home. I do not mean to be crying on your shoulder
but that is what a lot of these people have to put up with.

Another thing is if they have served conscientiously on a board,
this is no guarantee that they will win popularity contests from their
colleagues.

Senator GLENN. Yes.

Half a million doctors or 450,000 in the country is not a large
number by modern statistical capabilities that we have.

Do you think that we need—is there additional law needed on this
or is there sufficient authority now in Health and Human Services to
go ahead and set up a system; do we need additional law, in your
opinion ?

Dr. DersysHIRE. Just State laws, that is all.

Senator GLENN. Do we need a Federal law to take care of this across

the whole country?
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Dr. DersysuIire. Well, if it would be constitutional—excuse me, 1
am not a lawyer, but—— -

Senator GLENN. I am sure it would be constitutional.

_ Dr. Dersysuire. We could do it by regulation and I am very much
in favor of that.

Senator GLENN. Yes; I was just questioning whether we need a new
law on the books or whether there 1s existing authority in HHS now,
in your opinion, to do this on your own ?

Dr. DerBysHIRE. As far as I know we need a new law.

Senator GLExw. Thank you.

Chairman Hernz. Senator Glenn, thank you very much.

Senator Melcher.

Senator MeLcHER. Doctor, you recited an old proverb, every dog is
entitled to one bite.

As a veterinarian, I would like to put a proviso on there, provided
the dog does not have rabies.

Dr. DereysHire. Oh, thank you, sir. ,

Senator MeLcuER. In my State for a veterinarian you cannot get a
license to begin with if you have ever been convicted of a felony. And
you lose the license, period, upon conviction of a felony, if you commit
a felony after acquiring a license. I assume that is pretty much the
standard for medical doctors in all States.

However, the State laws do govern licensing procedures and I
assume, doctors, that you have served sometime during your career on
a State licensing board ? :

Dr. DerBYSHIRE. Yes, sir, for 31 years.

Senator MeLcuer. For 31 years. And what State?

Dr. DerBysuire. New Mexico.

Senator MeLcHER. That speaks for itself on your authority to give
us rather expert advice in this field. )

However, in one State if a physician has lost his license and attempts
to be licensed in another State, that is not going to happen, is it ?

Dr. Dersysare. Will he be licensed in another State? Oh, he can
be.

To get back to one of my original examples, the manifestly incompe-
tent doctor whose license was revoked, he went to Florida and then
he decided that he wanted to go to the District of Columbia. He ob-
tained a license in the District of Columbia but the authorities finally
found out that he perjured himself on his application and they revoked
his license. But yet they still let him continue practicing in New York.

Senator MerLcEEr. He had already had his license in New York,
however, right ? :

Dr. DerBysHIRE. Yes, sir, and he already had a license in Florida but
he decided maybe he wanted to get one in the District of Columbia.

Senator MeLcHEER. He only obtained that license however on com-
mitting perjury?

Dr. Derpysmmke. It was revoked on the basis of perjury. Oh, yes,
he obtained the license on the basis of perjury, yes. ‘

- Senator MeLcHER. And that perjury was to the effect that he had
not admitted to the revoking of his license in Florida?

Dr. DersysHIRE. That is right, in another State.

Senator MeLcHER. That is right. :
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So it is a question of somebody who has obtained, as a graduate for
instance, a recent graduate obtained four licenses, perhaps, while he is
fresh and can answer all the questions.

Dr. Derbysuire. The record is 12, sir, in my experience.

Senator MELcHER. The record is 12. And then taking advantage of
those previous licensures he moved from one State to another in what
you call State-hopping ¢

Dr. DerBYSHIRE. Yes, sir.

Senator MeLcHER. Now for us you have answered the Chairman’s
question on whether revocation of a license was serious enough in your
opinion to a ban, that is revoking the license in any State, whether that
was serious enough to ban that physician from practicing medicine in
the realm of medicare or medicaid from then on and you have answered
in the affirmative, you thought it was serious enough.

Dr. DerBysHIRE. I do.

Senator MELcHER. Now, my question to you is this: How about sanc-
tions¢ Something less than revoking the license in a particular State
but nevertheless a very serious charge and a very serious punishment
leveled by that licensing board in that State. Do you believe that while
that physician is sanctioned in any State that it is serious enough to
ban that physician from practicing medicine on medicare and medicaid
patients?

Dr. DersysHIRE. I do, sir.

Senator MeLcuer. Thank you very much, because I think a Federal
law can require just that and I agree with you that I think a law is re-
quired and is reasonable.

Dr. DersysHIre. May T add something, Mr. Chairman?

I think that your veterinary board standards may be higher than
ours. You said that you could revoke a license for any felony?

In going over these, some of the felonies that have been committed by
physicians, everything from kidnaping to armed robbery and so forth,
I do not say that there is a crime wave in the profession, but there are
a few who cause trouble.

Senator MeLcHER. I believe you also mentioned rape and drugs—
illegal sale or illegal use of narcotics, and in my State that would be
a ffellony, and I think in most States it would be. Either one would be
a felony.

Dr. DersysHIRE. But you would be surprised at how few States take
action against this. They put the doctor on probation.

What would be the terms of probation? I promise not to rape any
more nurses or what ? I do not know.

Senator MeLcaeEr. Would probation fall—I would assume that pro-
bation fell in the broader category of sanctions. 4

Dr. DerBYsHIRE. Yes, sir, there are four or five things a State can do.
Revocation, suspension, probation, reprimand and the reprimand of
two types: private and public where it becomes a public record and the
press has access to it.

Senator MeLcHER. So in all those instances I would include all of
those sanctions. And while they were in effect I would think it ap-
propriate that Federal law prohibit

Dr. DersysHIRE. Well, I was expressing my personal opinion when I
said I felt that doctors found their fellow physicians who exchanged

35-874 0 - 84 - 2



14

narcotics for sexual favors. I think that such a doctor should be banned
from the profession for life, but maybe I am a bit Puritannical, I do
not know.

Senator MeLcHER. I do not think so.

Thank you very much, doctor.

Chairman Hrinz. Thank you very much, Senator Melcher.

Senator Wilson, if you have any opening statement or any comments
you care to make in addition to questioning the witness, we would be
pleased to have it. We welcome you.

STATEMENT BY SENATOR PETE WILSON

Senator WiLson. Thank you very much, Mr. Chairman. I commend
you for conducting this important hearing. I think that when the
Federal Government is spending almost $60 billion on medicare and
$20 billion on medicaid, we have abundant reason to be concerned. In
fact, we have a duty to be concerned about what appears to be a glar-
ing loophole in State laws that allow those who are really not fit to
practice medicine in any State to escape from one only to subject
patients in another State to very real jeopardy.

Doctor, let me ask this: It seems that there is no great consistency
between the States, to put it mildly from your testimony, and in a
number there are inadequate safeguards, but for those States that do
take the trouble and who are concerned to safeguard patients from
professional incompetents, is there any sort of adequate device possible
that will allow a cearinghouse to function to give warning if a phy-
sician has lost his license, for example, if he has been revoked in New
Mexico and he goes to California and California authorities wish to
safeguard their patients, how may they learn of his shortcomings?

Dr. Dersysaire. Well, they communicate with the State in which
the offense has been committed, that is the easiest way to do it.

You are talking about clearinghouses, the American Medical As-
sociation keeps an extensive file on all doctors from the time they enter
medical school until they die. And routinely, we have communicated
with the American Medical Association saying: “Has any disciplinary
action ever been taken against this physician?”

The AMA has been extremely reluctant, for obvious reasons to me,
because of the danger to lawsuits and they have enough lawsuits on
their hands as it is, they are reluctant to give this information. But
they have relaxed their policies now to the extent that they will say:
“I suggest that you communicate with the Louisiana board,” or what-
-ever board they know about. And then the onus is on the State board.

Senator WiLsoN. Suppose California contacted Louisiana, and T
do not know that this is the case, purely hypothetical, let us say that

they contact State X from which the doctor has come. There is on file
- no record of disciplinary action but only some record, as I gather is
true in some States, that the doctor has voluntarily ceased to practice.
Is there no way that they can go behind that rather blank record.

Dr. DersysaIRe. Well, if the doctor—this is a euphemism of course—
if a doctor finds that he is under the gun too much, rather than go
thronoh an extensive hearing and be exposed to much unfavorable
publicity he will voluntarily surrender his license. And that is equiva-
lent to revocation, in my opinion, because he is finished.
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Senator WiLsoN. And is it a universal practice among the States
that someone who has been practicing elsewhere, and who comes into a
new State in order to be able to practice there he has to be licensed by
that State. And I assume that they automatically check with the State
from which he came. ’

Dy, DErRBYSHIRE. Yes, sir.

Senator WirLsoN. So that the real problem you think is not with re-
spect to those procedures, it is more with respect to the laxity of the
performance criteria of the individual States as it relates to the prac-
tice of an incompetent physician there? It is not that the new State
cannot find out? |

Dr. DerBysaire. They easily can. Sometimes they do not.

May I give an example? A doctor’s license was revoked in one State
for gross incompetence and he went to another State in which he was
already licensed and the State wrote to the secretary of the original
State and said: “Will you send us a transeript of the hearing?” This
is part of the distrust that States have. You can imagine how thick
the transcript was. The hearing lasted 2 days and the secretary sent
this promptly. Six months later there was a request from this State:
“Will you please send us a transcript of the hearing?”

Now, this is just plain inefficiency as far as I am concerned. The
State went ahead and sent it but we have a certain amount of laxness
and inefficiency among the boards, I regret to say.

Senator WiLson. You feel I gather from your response to Senator
Melcher that with respect to at least the involvement of the Federal
Government in terms of our funding that a Federal law that makes
requirements is in order?

Dr. DersYSHIRE. Yes.

Senator WiLson. Thank you very much.

Chairman Heinz. Senator Wilson, thank you very much.

Senator Bingaman.

-Senator Bineaman. Thank you, Mr. Chairman.

Doctor, we are glad to have you here in Washington testifying.
I appreciate your testimony.

Let me just ask—it sounds like there are a series of problems here.
One is boards do not get adequate information with which to prop-
erly discipline physicians. Perhaps secondly they do not have the nec-
essary authority and the statutes to properly discipline physicians.
Third, they perhaps do not have the necessary competence to keep
track of these cases and discipline them. Fourth, they may not have
the will because of the problems of living in the profession and not
wanting to become unpopular among their colleagues. And I guess
fifth, you mentioned that they may have problems in their own liabil-
ity because of libel actions, that type of thing. You do not have the
necessary lemal protection. )

Can you identify those problems that you believe enter into the
difficulties and, if so, can you identify any one that is more in need
of attention than the others?

Dr. DrrevsHRE. Just one? Will vou give me two?

Senator BineamaN. Go ahead, pick out the top two out of those
five.
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Dr. Dersysuire. Well, some years ago, not too long ago I conducted
a study of all of the State boards and sent out a questionnaire. The
main questions were: Is your board adequately funded? No. 2,
do you have an adequate number of investigators? And along that
line. Eighteen of the 50 boards in the United States said they were
not adequately funded, and I am not justifying laxness, you under-
stand that, but as you probably know. the highway department can
get just about anything they want but then the legislature starts
. economizing, they cut down on the budget of the small agencies like
the board of medical examiners. This is a serious problem.

The second thing is I believe that politics enter into this too much.
There is an article on that in this collection to which I referred and I
think that there are too many doctors on boards who know the respond-
ent too well and maybe they are friends of his and they take it upon
themselves to be advocates for this person, ask him all sorts of leading
questions that makes him look good. And I think that that doctor
who knows the respondent well or who gets referred work from him
should disqualify himself. But there is no law that says he must.

Senator Bineaman. Doctor, would it be fair to say that if the in-
formation problem was solved some of these others might solve them-
selves in the sense that if there was a national clearinghouse that
listed whatever disciplinary action was taken against any physician
by a State board, and that information was not only available to State
boards but was public information, would that not cause a board to
respond more responsibility ¢

Dr. DerBysHIre. I certainly do.

Senator BincamaN. Do you think that would help?

Dr. DerBysuire. Yes, sir; I do. And I do not care whether the
computer is connected with the highway, what is it, the drivers’ license
bureau or anything else. Just as long as they have access to this.

Senator BincaMan. So that if the information were there is a cen-
tral place and if it was public information so that everybody could
get ag copy, then that would help the problem substantially, in your
view ?

Dr. DereysHIRE. Of course I do not have to tell the ex-Attorney
General about the law, but of course we have been warned repeatedly
not to report anything until the case is completed, and there has been
a court decision if necessary.

You will agree with that, I think.

Senator BineamaN. Yes, I will. OK. That is really all I had.

Thank you very much, Mr. Chairman.

Chairman Hen1z. Senator Bingaman, thank you.

Dr. Derbyshire, I want to thank you for some truly excellent testi-
mony. We appreciate your being here. Thank you so very much.

Dr. DerBysHIRE. I thank you for inviting me, sir, and members of
the committee.

Chairman Hrinz. Next I would like to have those witnesses repre-
senting the General Accounting Office and the Office of the Inspector
General please come forward to the witness table.

We are going to hear first from Michael Zimmerman, the Associate
Director of the Human Resources Division of the GA Q. He is accom-
panied by Tom Dowdal, Group Director, Human Resources Divi-
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sion and Don Warsing, Evaluator, Human Resources Division of the
GAO. These two men are responsible for completing the General Ac-
counting Office report on sanctioned medical practitioners that I have
here in my hand.

This report which they are introducing today documents the Gov-
ernment’s shocking inability to protect patients at federally-supported
health programs from unfit doctors that we just had described to the
committee.

In addition, we have with us today Richard P. Kusserow, the In-
spector General for the Department of Health and Human Services.
In general, it is Mr. Kusserow’s office upon which the burden falls to
protect Federal beneficiaries and Federal health dollars.

First I would like to call upon the GAO.

Please proceed.

STATEMENT OF MICHAEL ZIMMERMAN, WASHINGTON, DC, ASSO-
CIATE DIRECTOR, HUMAN RESOURCES DIVISION, GENERAL AC-
COUNTING OFFICE, ACCOMPANIED BY TOM DOWDAL, GROUP DI-
RECTOR, HUMAN RESOURCES DIVISION; AND DON WARSING,
EVALUATOR, HUMAN RESOURCES DIVISION

Mr. ZimmErMAN, Thank you.

Mr. Chairman and members of the committee, we are pleased to be
here today to discuss the need for expanded Federal exclusion author-
ity for practitioners to help ensure that medicare and medicaid re-
cipients receive quality care.

Our review showed that medicare and medicaid patients are in fact
being treated in some States by health practitioners whose licenses
were revoked or suspended in other States.

Chairman Heinz. Mr. Zimmerman, I just want to say for the record
I notice you are summarizing your statement. :

Mr. Zimverman. That is correct. .

Chairman Heinz. Your entire statement will be made a part of the
record. -

Mr. ZirmmermaN, Thank you.

These practitioners were able to continue practicing under medicare
and medicaid because existing Federal exclusion authority does not
permit a national exclusion of practitioners who are found by State
licensing boards to have failed to meet minimum professional stand-
ards. Accordingly, the Federal Government’s assurance that medicare
and medicaid recipients receive quality care is diminished.

The first part of my statement will focus on the need for expanded
Federal exclusion authority. Next, I will briefly discuss the need to
include all exclusions and sanctions in HHS’s planned information
system on sanctioned providers and practitioners. Both of these issues
are discussed in our report. o

Licensing of health care professionals is a responsibility of the
States, and practitioners can hold licenses in more than one State.
Medicare and Medicaid Program administrators are responsible for
determining that practitioners are licensed in the State where they
practice before paying claims for services they nrovide. normally by
contacting the various State licensing boards. When a State licensing
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board revokes or suspends a practitioner’s license, he or she can no
longer legally provide services in that State and the State licensing
board makes medicare and medicaid aware of this.

In our review of licensing boards’ disciplinary actions in Michigan,
Ohio, and Pennsylvania we identified 328 health care practitioners
from 6 professions who had their licenses revoked or suspended for
1 year or more, or surrendered them for disciplinary reasons, during
the period January 1, 1977, through December 31, 1982. These sanc-
tions were imposed when the practitioners did not meet professional
standards because they had problems—such as alcohol and drug
abuse—or committed acts such as malpractice, sexual offenses, or
drug trafficking.

State boards which are responsible for assuring that practitioners
are qualified to treat patients, can sanction practitioners for their
actions related to any patient. However, HHS is responsible only for
practitioners’ participation in medicare and medicaid and can ex-
clude practitioners only for acts committed against these programs
and their beneficiaries. Because of these differences, HHS excludes
relatively few of those practitioners sanctioned by State boards.

There are also differences in the reasons for State sanctions and
HHS exclusions although the reasons for both types of action are
serious. Over 70 percent of the HHS exclusion actions were for crim-
inal violations against the programs, such as fraud.

However, 58 percent of the 328 licensing board sanctions in the
three States were for problems that affected the practitioners’ ability
to meet minimum professional standards or to provide quality care.

Reasons for State sanctions nationwide are similar to those in the
three States. For example, 61 percent of the actions nationwide re-
ported by the Federation of State Medical Boards during a 4-year
period involved problems that affected quality of care as compared to
the 58 percent we found in the three States in our review.

The problems that caused the physicians to lose their licenses are
serious. However, it is important to note that the problems involved
only a small percentage of the Nation’s physicians. For example, in
1982 only 1 in 1,000 physicians lost their licenses for disciplinary rea-
sons.

Of the 328 practitioners sanctioned by the three States, 122 held li-
censes at least 1 other State at the time of the sanction. Having licenses
in other States permits sanctioned practitioners to move to another
State and continue practicing. A

Of these 122 practitioners, 30 corrected their problems, retired, or
died. The other 92 had to relocate if they wanted to practice. We were
able to trace 49 of these practitioners to other States and found that
39 obtained provider numbers to directly bill Medicare and Medicaid
Programs. The other 10 relocated, but did not obtain a provider num-
ber. They could be serving Medicare and Medicaid patients in a hos-
pital, clinic, or other institution where the institution and not the prac-
titioner bills the two programs for services provided. We could not
determine the whereabouts of the other 43.

Of the 39 practitioners who moved to other States and enrolled in
the Medicare and Medicaid Programs, 28 originallv lost their licenses
because they committed acts or had problems which, according to the
State licensing boards, showed that they did not meet minimum pro-
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fessional standards. The other 11 practitioners were sanctioned by the
States for various criminal activities. Only three of these practitioners
were excluded by HHS from participation in medicare and medicaid.
This permitted the others to participate in the two programs in other

States and, in some instances, commit the same or similar acts. '

State licensing officials said the main reason for allowing practi-
tioners to remain active in their States was that they did not know
about disciplinary actions in other States. In cases where they were
informed and considered the offenses serious enough to remove the
practitioners’ licenses, they usually were not informed of the other
States’ actions in a timely manner. In addition, when States are in-
formed, it takes up to 3 years to sanction practitioners because of the
procedures they must follow.

Under current law, HHS can exclude practitioners from participa-
tion in medicare and medicaid. However, we believe that HHS’s cur-
rent exclusion authority is insufficient in the following instances:

Practitioners who lose their right to participate in medicaid in one
State for such reasons as habitual overutilization can continue to prac-
tice under medicare in that State or relocate to another where they
hold a license and practice under medicare and medicaid.

Practitioners who lose their right to participate in medicare for
such reasons as providing inappropriate care can continue to partici-
pate in medicaid in any State where they hold a license.

Practitioners who lose their license in one State can relocate to
another State where they hold a license and practice under medicare
and medicaid. '

Practitioners convicted of crimes other than medicare and medicaid
fraud can continue to practice under medicare and medicaid.

The kinds of situations when HHS cannot nationally exclude prac-
titioners discussed above involve serious problems. Practitioners have
been found unfit to participate in medicare or medicaid in a particular
State, or have been found unfit to practice in one State. We believe that
to protect all medicare and medicaid patients from practitioners found
unfit, HHS needs the authority to nationally exclude them from par-
ticipation in these programs after reviewing the findings that caused
action to be taken against the practitioners. Also, if HHS could sanc-
tion nationally a practitioner sanctioned by a State licensing board, it
would help eliminate the lag time between action in one State and
action in other States where a practitioner holds the licenses.

The Office of Inspector General plans to submit legislation which
will expand the current exclusion authority to cover convictions for
drug-related offenses and other crimes, and to exclude nationally from
medicare and medicaid practitioners excluded from either program
for reasons other than a criminal conviction against one of the pro-
grams. We are recommending that this legislation proposal be ex-
panded to provide for a national exclusion when a practitioner has
been sanctioned by a State licensing board. _

HHS is also establishing a reporting system which will include
public information on practitioners who have been excluded from
Federal health care programs and from other public and private
health care payment programs that choose to participate in the in-
formation system.
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However, HHS is not planning to include initially in this system
practitioners sanctioned by State licensing boards. ' ,

We believe that to be effective the system should include public
information on all practitioners sanctioned by States because they
committed acts or have problems that resulted in State licensing boards
determining that these practitioners did not meet minimum profes-
sional standards.

We are recommending that the information system include all prac-
titioners sanctioned by State licensing boards.

Mr. Chairman, this concludes my statement.

‘We will be glad to respond to any questions that you may have.

Chairman Heinz. Mr. Zimmerman, thank you. I am going to with-
hold questions until after we hear from Mr. Kusserow.

[The prepared statement of Mr. Zimmerman follows:]

PREPARED STATEMENT OF MICHAEL ZIMMERMAN

Mr. Chairman and members of the committee, we are pleased to be here today
to discuss the need for expanded Federal exclusion authority for practitioners to
help ensure that medicare and medicaid recipients receive quality care. While
reviewing how the medicare and medicaid programs operate, we noted that it was
possible for medical practitioners—mediecal doctors, osteopathic doctors, podia-
trists, chiropractors, dentists and pharmacists—who held licenses in more than
one State, to have one of these licenses suspended or revoked by a State licens-
ing board but relocate and continue to treat medicare and medical patients.

Our review showed that medicare and medicaid patients are in fact being
treated in some States by health practitioners whose licenses were revoked or
suspended in other States. These practitioners were able to continue practicing
under medicare and medicaid because existing Federal exclusion authority does
not permit a national exclusion of practitioners who are found by State licensing
boards to have failed to meet minimum professional standards. Accordingly, the
Federal Government’s assurance that medicare and medicaid recipients receive
quality care is diminished.

The ﬁrst\part of my statement will focus on the need for expanded Federal
exclusion authority. Next, I will briefly discuss the need to include all exclusions
and sanctions in the Department of Health and Human Service’'s (HHS's)
planned information system on sanctioned providers and practitioners. Both
of these issues are discussed in our report “Expanded Federal Authority Needed
to Protect Medicare and Medicaid Patients From Health Practitioners Who
Lose Their Licenses” (GAO/HRD-84-53), which was issued today.

BACKGROUND

Licensing of health care professionals is a responsibility of the States, and
practitioners can hold licenses in more than one State. HHS administers med-
icare and medicaid at the Federal level. To participate in these programs, a
practitioner must hold a valid State license. Medicare and medicaid adminis-
trators are responsible for determining that practitioners are licensed before
paying claims for services they provide, normally by contacting the various
State licensing boards. When a State licensing board revokes or suspends a
practitioner’s license, he or she can no longer legally provide services in that
State and the State licensing board makes medicare and medicaid aware of this.
However, sanctioning action by one State does not automatically result in
sanctioning by other States where the same practitioner holds licenses.

Although the specific procedures vary somewhat from State to State, the
sanctioning process generally proceeds as follows. The State licensing board
becomes aware of a possible problem with a practitioner. The board conducts
an investigation and notifies the practitioner of the findings. The practitioner
is informed of potential actions and of his or her right to a hearing. If the
board decides to suspend or revoke the practitioner’s license, he or she has the
right to appeal the decision administratively and/or through the courts.
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SANCTIONED PRACTITIONERS MOVE TO OTHER STATES AND TREAT MEDICARE AND
MEDICAID PATIENTS

Nationwide, relatively few disciplinary actions are imposed by individual
States to protect their citizens from being treated by incompetenut, uunethical,
and/or unqualified health care practitioners. In our review of licensing boards’
disciplinary actions in Michigan, Ohio, and Pennsylvania we identified 328
health care practitioners from six professions who had their licenses revoked
or suspended for 1 year or more, or surrendered them for disciplinary reasons,
during tne period January 1, 1977, through i.ecember 31, 1982 I’hese sanctions
were imposed when the practitioners did not meet minimum professional stand-
ards because they had problems—such as alcohol and drug abuse—or committed
acts—such as malpractice, sexual offenses, or drug trafficking.

State licensing boards sanction many more practitioners than HHS excludes
from participation in medicare and medicaid. The boards, which are responsible
for assuring that practitioners are qualified to treat patients, can sanction prac-
titioners for their actions related to any patient. However, HHS is responsible
only for practitioners’ participation in medicare and medicaid and can exclude
practitioners only for acts committed against these programs and their bene-
ficiaries. Because of these differences, HHS excludes relatively few of those
practitioners sanctioned by State boards. For example, while the licensing boards
in Michigan, Ohio, and Pennsylvania sanctioned 328 practitioners in 1977-82, HHS
nationwide excluded 335 practitioners from September 1975 through December
1982. Alsu, only 15 of the 328 practitioners sanctioned by the three States were
also excluded by HHS. )

There are also differences in the reasons for State sanctions and HHS exclu-
sions although the reasons for both types of action are serious. Over 70 percent
of the HHS exclusion actions were for criminal violations against the programs.
However, 58 percent of the 328 licensing board sanctions in the three States were
for problems that affected the practitioners’ ability to meet minimum profes-
sional standards or to provide quality care. We found that 189 State sanctions
(58 percent) were taken because of such problems as malpractice, alcohol, drug
abuse, and immoral conduct which affect quality of care. Seventy-five (23 per-
cent) were due to drug trafficking, drug sales, or violation of the Controlled Sub-
stance Act; 29 (9 percent) of the practitioners were sanctioned for criminal acts
of private insurance fraud ; and 28 cases (8 percent) occurred because of the prac-
titioners submitting false medicare or medicaid claims. Seven sanctions (2 per-
cent) were for other reasons.

Reasons for State sanctions nationwide are similar to those in the three States.
Information reported nationally by State licensing boards to the Federation of
State Medical Boards for 1979-82 on 1,388 practitioners showed that the reasons
for actions taken in Michigan, Ohio, and Pennsylvania are similar to the reasons
for actions taken by licensing boards throughout the Nation.. For example, 61
percent of the actions reported by the federation involved problems that affected
quality of care as compared to the 58 percent we found in the three States in our
review.

The problems that caused the physicians to lose their licenses are serious. How-
ever, it is important to note that the problems involved ohly a small percentage
of the Nation’s physicians. For example, in 1982 only about 1 in every 1,000 phy-
gicians lost their licenses for disciplinary reasons.

Of the 328 practitioners sanctioned by the three States we identified, 122 held
licenses in at least one other State at the time of the sanction. Having licenses
in other States permits sanctioned practitioners to move to another State and
continue practicing. Of these 122 practitioners, 30 corrected their problems, re-
tired, or died. The other 92 had to relocate if they wanted to practice. We were
able to trace 49 of these practitioners to other States and found that 39 obtained
provider numbers to directly bill the medicare and/or medicaid programs. The
other 10 relocated, but did not obtain a provider number. They could be serving
medicare and medicaid patients in a hospital, clinie, or other. institution where
the institution and not the practitioner bills the two programs for services pro-
vided. We could not determine the whereabouts of the other 43.

When practitioners sanctioned by State licensing boards relocate, we believe
serious questions arise concerning the quality of care provided by them to
medicare and medicaid patients because there are no assurances that the prob-
lems that led to their sanctioning in one State were corrected before they began
treating medicare and medicaid patients in other States.
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PRACTITIONERS WHO HAVE PROBLEMS PRACTICE IN OTHER STATES

Of the 39 practitioners who moved to other States and enrolled in the medi-
care and/or medicaid programs, 28 originally lost their licenses because they
committed acts or had problems which, according to the State licensing boards,
showed that they did not meet minimum professional standards. The other 11
practitioners were sanctioned by the States for various criminal activities. Only
three of these practitioners were excluded by HHS from participation in medi-
care and medicaid. This permitted the others to participate in the two programs
in other States and, in some instances, commit the same or similar acts. For
example :

—A medical doctor was found to be mentally impaired and unfit to practice
medicine by the Michigan Medical Board in June 1978. He surrendered his
Ohio license in the same year but moved to New York and received medicare
and medicaid payments. In April 1982, New York revoked his license for
gross incompetence based on another State’s action.

—An Ohio dentist moved to Pennsylvania after he surrendered his license in
Ohio because of drug usage and illegal possession of drugs. He participated
in the medicare program in Pennsylvania. He also enrolled in the Penn-
sylvania medicaid program, but received no payments. In August 1983, the
Pennsylvania medicaid agency took action to deny all future payments to
him based on information received concerning a guilty plea in Pittsburgh
to a Federal criminal charge of illegal preseribing practices.

—An osteopathic doctor was licensed in Michigan in 1949 and also obtained
licenses in 13 other States. In March 1951, he was convicted of unlawfully
selling drugs in Michigan and did not renew his Michigan license but con-
tinued to practice elsewhere. In 1964, he was convicted of illegal drug sales
in Texas, and many States began taking sanction actions against him. He
again obtained a Michigan license in January 1972. In 1982, he was cop-
victed of illegal drug sales for the third time and sentenced to 10 years in
prison. Over the years, he worked under a Public Health Service grant, at
the Veterans Administration, and as part of a group practice in Michigan
serving medicaid patients.

In summary, practitioners sanctioned by State licensing boards because they
fail to meet minimum professional standards are moving to other States and
treating medicare and medicaid patients. The continued participation of these
practitioners in these programs raises serious questions about the quality of
care some medicare and medicaid patients are receiving. There is no assurance
that the practitioners corrected the problem that caused them to lose their
licenses. They can continue to move and practice without correcting their prob-
lem until each State where they hold a license individually takes a sanction
action against them.

ADDITIONAL AUTHORITY NEEDED AT THE FEDERAL LEVEL TO PROTECT MEDICARE AND
MEDICAID BENEFICIARIES

A primary reason why sanctioned practitioners were able to go to other States
to practice was that the other States never learned about the practitioners’
previous offenses or, by the time they did, many months or years had passed.
When States are informed, it takes up to 3 years to sanction practitioners
because of the procedures that must be followed and the shortage of personnel
to carry out these procedures. Specifically, for the 39 practitioners that we
identified as relocating and practicing under medicare and/or medicaid after
a State licensing board had revoked or suspended their licenses, as of Octo-
ber 1983, 18 had their licenses suspended or revoked in the other States where
they held licenses and 21 still held licenses. The time elapsed between the initial
sanctioning action and action by the other States averaged about 2.6 years, rang-
ing from 6 months to 5.2 years. On the average, 3.5 years had elapsed since
the 21 practitioners still holding licenses had been sanctioned by the initial
State. The range was from 10 months to 8.7 years.

State licensing officials said the main reason for allowing practitioners to
remain active in their States was that they did not know about discipinary
actions in other States. In cases where they were informed and considered the
offenses serious enough to remove the practitioners’ licenses, they usually were
not informed of the other States’ actions in a timely manner. In addition, State
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licensing laws may preclude a State from taking action based solely on another
State’s sanction.

Under current law, HHS can exclude practitioners from participation in
medicare for a number of reasons:

—Conviction of a ecriminal act against medicare, medicaid, or title XX of

the Social Security Act (section 1128).

—When HHS imposes a civil monetary penalty for acts against medicare or
medicaid (section 1128A).

—Submitting false claims to medicare (section 1128),

—Habitually providing more services than necessary to medicare beneficiaries
(section 1862(d)). ’

—Submitting medicare claims with charges that substantially exceed the
practitioner’s customary charges (section 1862(d)).

—Providing services to medicare beneficiaries that are of a quality which fails
to meet professionally recognized standards of care (section 1862(d)).

HHS has authority to require all States to exclude .practitioners from partic-
ipating in medicaid only when the practitioner is convicted of a criminal act
against medicare, medicaid, or title XX (section 1128) or when HHS has im-
posed a civil monetary penalty on the practitioner for acts against medicare or
medicaid (section 1128A). If HHS excludes a practitioner from medicare for
one of the other allowed reasons, it is required to notify State medicaid agencies
of this but cannot require the States to exclude the practitioner from medicaid.

We believe that the current practitioner exclusion authority HHS has is suffi-
cient in several respects. Qur review of HHS's exclusion authority under medicare
and medicaid showed four potential gaps:

—Practitioners who lose their right to participate in medicaid in one State for
such reasons as habitual overutilization can continue to practice under
medicare in that State or relocate to another where they hold a license and
practice under medicare and medicaid.

— Practitioners who lose their right to participate in medicare for such rea-
sons as providing inappropriate care can continue to participate in medicaid
in any State where they hold a license.

—Practitioners who lose their license in one State can relocate to another
State where they hold a license and practice under medicare and medicaid.

—Practitioners convicted of crimes other than medicare and medicaid fraud
can continue to practice under medicare and medicaid.

The kinds of situations when HHS cannot nationally exclude practitioners
discussed above involve serious problems. Practitioners have been found unfit
to participate in medicare or medicaid in a particular State, or have been found
unfit to practice in one State. Weé believe that to protect all medicare and medic-
aid patients from practitioners found unfit, HHS needs the authority to nationally
exclude them from participation in these programs after reviewing the findings
that caused action to be taken against the practitioners. Also, if HHS could
sanction nationally a practitioner sanctioned by a State licensing board, it would
help eliminate the lag in time between action in one State and action in other
States where a practitioner holds licenses.

The Office of Inspector General acknowledges that the Social Security Act does
not give HHS this authority. In fact, the Office plans to submit legislation which
will expand the current exclusion authority to cover convictions for drug-related
offenses and other crimes, and to exclude nationally from medicare and medicaid
practitioners excluded from either program for reasons other than a criminal
conviction against one of the programs. However, this proposal is too limited, and
we are recommending that it be expanded to provide for a national exclusion
when a practitioner has been sanctioned by a State licensing board.

HHS INFORMATION SYSTEM ON SANCTIONED PROVIDERS SHOULD BE EXPANDED

Through its Office of Inspector General, HHS is establishing an information
reporting system which will include public information on practitioners who have
been excluded from Federal health care programs and from other public and
private health care payment programs that choose to participate in the informa-
tion system. However, HHS is not planning to include initially in this system
practitioners sanctioned by State licensing boards. We believe that to be effective
the system should include public information on all practitioners sanctioned by
States because they committed acts or have problems that resulted in State licens-
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ing boards determining that these practitioners did not meet minimum pro-
fessional standards.

We are recommending that the information system include all practitioners
sanctioned by State licensing boards.

Chairman Hernz. Mr. Kusserow.

STATEMENT OF RICHARD P. KUSSEROW, WASHINGTON, DC, IN-
SPECTOR GENERAL, U.S. DEPARTMENT OF HEALTH AND HUMAN
SERVICES

Mr. Kusserow. Thank you, Mr. Chairman.

Like Mr. Zimmerman, if I may summarize my comments now and
submit the full text for the record ?

Chairman Heinz. Without objection, your entire statement will be
a part of the record.

Mr. Kusserow. Thank you, Mr, Chairman.

We are delighted for an opportunity to come before you today and
to explore this area of loopholes and gaps in our sanction authority
and I know that Margaret Heckler, Secretary of Health and Human
Services also shares this great concern as will be evident in my testi-
mony.

The Medicare/Medicaid Programs provide health care to 51 million
aged, infirm, and disadvantaged Americans.

Since 1965, there has been an enormous growth in these programs
going from $5 billion in 1965 to nearly $80 billion last year. There
has been a parallel growth of problems relating to false, fraudulent,
or otherwise improper claims being submitted by health care providers.

As part of our effort in the department to step up the camnpaign
against these types of wrongdoers, we have had two major weapons
added to the Inspector General’s arsenal. This is all a part of an
effort to bring together the sanctioned resources of our department
to deal with these types of problems.

In the last quarter of fiscal year 1983, Secretary Heckler trans-
ferred to our office from the Health Care Financing Administration
the authority to suspend or terminate from participation in medi-
care/medicaid all health care providers who engage in fraudulent or
abusive practices.

During the same period of time, the civil money penalties law pro-
viding tough monetary sanctions against health providers engaged
in fraudulent practices was also formally implemented by the depart-
ment.

Under these sanctioning authorities, health care professionals en-
gaging in improper practices can be suspended from participation
in the Medicare and Medicaid Programs and/or financially penalized.
They also provide for termination of agreements between the depart-
ment and hospitals, nursing homes and other institutions engaging
in similar acts.

Under various sections of the Social Security Act as amended, an
administrative sanction may be imposed on an individual who:

1. Submits false claims or statements for payment.

2. Submits or causes to be submitted bills or requests for payment
containing charges substantially in excess of customary charges.
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3. Furnishes services which are determined to be substantially in
excess of the needs of the patients.

4. Furnishes services which are determined to be of quality failing
to meet professionally recognized standards of health care.

5. Fails to keep adequate medical records to demonstrate the need
for services rendered.

In addition, criminal convictions related to either medicare or med-
icaid are grounds for suspension from those programs.

A provider sanctioned under any of the above authorities is ex-
cluded for specific periods of time in almost all cases.

At the end of the period the provider may apply for reinstatement
but reinstatement to the program is contingent on our determination
that the offense is not likely to recur.

It should be noted that the State and local agencies responsible for
licensing or certification are notified of the suspension and are re-
quested to invoke a sanction in acordance with applicable State law
or policy.

Since this transfer of the sanction authority to our office 9 months
ago, the Office of the Inspector General has imposed 480 sanctions,
a figure which is 115 times the total cumulative sanctions that have
been applied in the previous 11 years.

Since the authority has been in existence within the department, we
have had a very small amount of sanctioning activity until the last
quarter of last fiscal year. We are taking an active role in our depart-
ment in pursuing criminal investigations and eliminating all adminis-
trative loopholes which breed fraud, waste, and abuse.

Pursuant to our civil money penalty authorities, our office has col-
lected also more than $5 million in the last 9 months for recycling to
the health care programs. ’

The civil money penalties law and the new suspension-exclusion
authorities are very potent weapons. Coupled with the fact that would
be defrauders among the health care providers now face an increased
risk of imprisonment, these sanctions should underscore the message
that the total resources of our office are massed in an all-out effort to
root out those few who would tarnish their profession by preying on
our health care programs. That should go a long way to correct the
attitudes conducive to fraudulent behavior.

The findings that Mr. Zimmerman presented on behalf of GAO
this morning are ones in which we concur.-Our staff has had ongoing
discussions with GAO during the past year. From the date of the
transfer of the sanction authorities to our office we became acutely
aware of gaps that exist in our present sanctioning authority. Al-
though the transfer of the sanctioning:authorities from HCFA to
our office in 1983 represented a major step in the right direction. many
gaps in these authorities still exist, some to which GAO has alluded.

For example, we are unable to bar individuals or entities that have
demonstrated patterns of fraudulent behavior and have been convicted
of defranding private health care insurors or defrauding other Fed-
eral, State, or local government programs.

Take the following case as an example of the concerns we cannot
address under existing authorities.

We recently sanctioned a doctor, a nurse. and a coowner of an al.)or-
tion clinic for submitting false medicaid claims over a 3-year period.
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The amount of false claims came to over $2 million. These persons
had already been convicted by a State court. The sentence amounted
to 3 years probation and restitution of $540,000 for all three. We sanc-
tioned each for a period of 7 years, respectively, from the Medicare
and Medicaid Programs. However, the clinic still operates, which was
a point agreed to with the State during a plea bargaining session.
Because there exists a gap in our sanctioning authority, we cannot stop
reimbursement to the clinic except to specific services that we can
prove were provided by one of the individuals that we have sanctioned.

There are many other instances that we have found of health pro-
viders who have been sanctioned as individuals that are a part of group
practices and the group practice continues to bill. We believe that
this is a major way in which health care providers can circumvent the
sanctioning process during the period of their exclusion or suspension.

Based upon our review of existing authorities, we have begun draft-
ing legislative recommendations for modifications which are needed
to plug the remaining loopholes available to abusers of the health
care programs administered by our department.

Included in our recommendations are requests for such authorities
as the ability to exclude individuals or entities from medicare or
medicaid that have been convicted, in connection with either the
delivery of health care, or a Federal, State, or local government
program, of (1) fraud or financial abuse, or (2) neglect or abuse of
patients. We are recommending authority to exclude those convicted
of unlawful manufacture, distribution, or dispersing of controlled
substances. :

Further, we are asking for legislation to exclude those individuals
who have been sanctioned for defrauding or abusing the Medicaid
Program from participation in the Medicare Program. With respect
to civil monetary penalties, we are recommending legislation to per-
mit unified judicial review of the imposition of monetary penalties
and medicare and medicaid suspensions imposed under the civil mon-
ctary penalty statute; the subpoena power in all civil monetary penal-
ty proceedings, not just in proceedings involving medicare ; civil mone-
tary penalties for claims submitted after the date of exclusion from
medicare and medicaid pursuant to peer review organization deter-
mination; and increased State share of civil monetary penalty awards
in order to encourage State investigation and referral of medicaid
fraud cases. We are recommending grants of authority to terminate
from medicare and medicaid participation providers or suppliers
where one or more of its owners, managers, or directors have been
convicted of medicaid or medicare-related crimes, or who have been
sanctioned either by exclusion from program participation or by civil
monetary penalties; exclude persons from participation in medicare
and medicaid who are engaged in conduct which violates the anti-
kickback provisions of the Social Security Act; exclude any entity
that fails to grant immediate access upon reasonable request to the
OIG for the purpose of review of records, documents, or other data
necessary to the IG in performance of the statutory responsibility;
set forth an expressed statute of limitations for civil monetary penal-
" ty proceedings; and make several technical clarifying amendments
to those statutes grantine authority to control fraud and abuse.
Finally, I would submit, Mr. Chairman, that there should be a statu-
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tory minimum exclusion period of 5 years for individuals convicted
of a criminal offense related to our program.

If there are any questions at this time, I stand ready to answer them,
Mr. Chairman.

Chairman Heinz. Mr. Kusserow, thank you very much

[The prepared statement of Mr. Kusserow follows:]

PREPARED STATEMENT OF RICHARD P. KUSSEROW

Good morning, Mr. Chairman, members of the committee, I am Richard P.
Kusserow, Inspector General, Department of Health and Human Services. I am
here today to discuss the work of our office regarding the administrative sanc-
tion authorities as they relate to the medicare and medicaid programs.

Americans spend over $300 billion a year on health care, annually. It has
become this nation’s third largest—and most vulnerable—industry. Medicare
and medicaid, which together represent the second largest expenditure in the
department, next to social security, provide health care to 51 million aged, in-
firmed and disadvantaged Americans.

Since 1965, federal funding for direct health care service has grown from $5
billion to nearly $80 billion last year. Along with the growth of these two pro-
grams has been the parallel growth of problems relating to the false, fraudulent
or otherwise improper claims being submitted by health care providers. Stopping
health care ripoffs and insuring that scarce funds reach those for whom they
were intended, has become the number one priority of the OIG.

In an effort to strengthen the department’s ability to protect the multi-billion
dollar health care programs, two major weapons have been quietly added to the
inspector generals arsenal. These invaluable weapons have helped launch an
all-out, long-term counter attack against health care providers who would de-
fraud or abuse this nation’s fragile but vital medicare and medicaid programs.

In the last quarter of fiscal year 1983, Secretary Heckler transferred to the
inspector general’s office from the health care financing administration the
authority to suspend or terminate from participation in medicare/medicaid all
health care providers who engage in fraudulent or abusive practices. During
the same time period, the Civil Money Penalties Law (CMPL), providing tough
monetary sanctions, was formally implemented by the department, further
empowering the inspector general to take action against health providers who
abuse or defraud these programs. Let me add, Senator, that our acquiring such
authorities could not have been achieved without your support and the assistance
from persons such as you.

Under these sanctioning authorities, health care professxonals engaging in
improper practices can be suspended from participation in the medicare and
medicaid programs and/or financially penalized. They also provide for termina-
tion of agreements between the department and hospitals, nursing homes, and
other institutions engaging in similar acts.

Under various sections of the Social Security Act as amended an administra-
tive sanction may be imposed on one who:

(1) Submits false statements or claims for payment.

(2) Submits, or causes to be submitted, bills or requests for payment con-
taining charges substantially in excess of customary charges.

(8) Furnishes services which are determined to be substantially in excess
of the needs of patients.

(4) Furnishes services which are determined to be of quality failing to
meet professionally recognized standards of health care.

(5) Fails to keep adequate medical records to demonstrate the need for
services rendered.

In addition, criminal convictions relating to either medicare or medicaid are
grounds for suspension from those programs.

A provider sanctioned under any of the above authorities is excluded for
specified periods of time, in almost all cases. At the end of the period, the
provider may apply for reinstatement but reinstatement to the programs is
contingent on our determination that the offense is not likely to recur.

It should be noted that the State and local agencies responsible for licensing
or certification are notified of the suspension and are requested to invoke a
sanction in accordance with applicable State law or policy.
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Since receiving the sanction authority nine months ago, the OIG has imposed
480 sanctions—a figure which is one and a half times the cumulative sanctions
applied in the previous 11 years since the authority has been in existence within
the department. The following cases, taken from our files, illustrate some of
the crimes that scar this noble and caring profession :

—A physician was excluded for five years after a State Professional Stand-
ards Review Organization (PRSO) unearthed a pattern of poor quality of

_care, overutilization of service and improper record-keeping. The litany of
charges against this doctor included: stating that he had performed a full
rectal exam and found no abnormalities when, in fact, the patient had had
a colostomy and was without a rectum and, noting that a female patient
had normal breasts although one had been surgiecally removed.

—An anesthesiologist, convicted of filing false medicare claims, was also sus-
pended for three years. He defrauded medicare of over $50,000 by inflating
the amount of time he participated in operations.

—A. psychiatrist, convicted on 20 counts of presenting false claims to med-
icare and medicaid, was terminated from the Medicaid Program for a 3-year
period. She had billed for non-existent patients. She also billed individually
for children she met each Saturday at a swimming pool for group therapy.

The OIG is taking an active role both in pursuing criminal investigations and
in eliminating all administrative loopholes which breed fraud, waste and abuse.
In this role, maximum resources are directed against the criminal and ecivil -
abuses occurring in these programs. The new civil money penalties authority
provides another sanction tool in these efforts. . .

In 1981, concerned by testimony that up to 10 percent of all medicare and
medicaid claims contain false information, Congress responded by authorizing
the Department to develop and implement a program for the administrative im-
position of civil money penalties against wrongdoers. :

Until enactment of this landmark legislation, the Federal Government was
limited to court prosecutions under the False Claims Act or the criminal code to
compel restitution of funds illegally or improperly claimed. Criminal prosecu-
tions were often times not forthcoming in many health care provider fraud
cases. For a variety of reasons such as clogged court calendars, or insufficient
dollar amounts the Department of Justice was unable to exercise its legal au-
thority. :

The CMPL was designed to deal with providers who submit bills for items or
services not provided as claimed. It hits defrauders where it hurts—in the pocket-
book. Over and above any prosecutive action, the Department now has the author-
ity to impose assessments and penalties to recover dollars lost as a result of the
submission of false claims. The law permits an assessment of up-to-twice the
amount claimed—against any person or organization who knows or has reason fo
know that items or services were not provided as claimed. In addition, not more
than $2,000 per each item or service improperly claimed may also be levied as a
penalty. This insures that there is no unjust enrichment of wrongdoers, and that
they pay a substantial penalty.

HHS regulations’ specify that the Inspector General of HHS will ' make the
initial proposal to impose CMPL assessments and penalties. Persons receiving
an initial proposal have the right to a hearing, and judicial review of any final
departmental determination. Unless a hearing is requested, a person would have
no further appeal rights. Hearings are recorded and the parties have the right
to be represented by counsel, to present evidence and witnesses, to cross-examine
and to present oral arguments and written briefs.

Our office has collected more than $5 million for recycling to the health care
programs since passage of this no-nonsense legislation. The following are some
recent CMPL cases:

—A doctor in the northeast continued to bill medicaid even after being sus-
pended as a result of a criminal conviction: We recovered overpayments and
penalties of approximately $120,000.

—An oxygen supplier in the West was billing for oxygen that was not supplied.
We recovered $165,000 for over 2,000 false claims submitted.

—A pharmaecist in the Midwest was making claims for payment for services
not rendered. Recovery was $56,000. He was also indefinitely suspended from
medicaid. His total number of false claims was well over 1,000.

Our office recently conducted a study of convicted medical practitioners and
found that they rarely are willing to accept or admit to the guilt of their wrong-
doing. Instead, a variety of convoluted rdationalizations are routinely offered to
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defend their actions. Their only expressed concern had been the possible loss of
their license to practice, but even that was often considered a minimal risk com-
pared to the potential payoffs from cheating.

There is the textbook example—one with which I know you are quite familiar—
of a well-known cardiologist and author who bragged about filing nearly $1
million in false medicare, social security and workman’s compensation claims.
He was nabbed through extensive investigative work by our office, convicted on
a representative 67 counts of fraud, sentenced to seven years incarceration, five
years probation and a $300,000 fine. In a separate civil matter, this same phy-
sician and his wife agreed to settle a false claims suit for $500,000. He claimed
his “psychopathology” made him fill out phony medicare and medicaid claims.

Unquestionably, the civil money penalties law and the new suspension-exclu-
sion authority are potent weapons. Coupled with the fact that crooked health
care providers now face an increased risk of imprisonment, these sanctions
should underscore the message that the total resources of our office are massed
in an all-out effort to root out those few who would tarnish their professions
by preying on our health programs. That should go a long way to correct the
attitudes conducive to fraudulent behavior. .

The findirigs presented by GAO this morning are ones with which I can concur.

My staff has had on-going discussions with GAO during the past year, and we
are fully aware of the gaps that exist in our present sanctioning authorities.
Although the transfer of the sanctioning authorities from HCFA to our office
in 1983 represented a major step in the right direction, gaps in these authorities
still exist.
" For example, we are unable to bar individuals or entities that have been
convicted of defrauding private health insurers or defrauding other Federal,
State or local government programs. Take the following case as a sample of the
concerns we can't address under existing authorities.

We recently sanctioned a doctor, a nurse and a co-owner of an abortion clinic
for submitting false medicaid claims over a three year period. The amount of
false claims came to over $2 million. These persons had already been convicted
by State Court. The sentence amounted to 3 years probation and restitution
of $540,000 for all three. We sanctioned each for a period of 7 years, respectively,
from medicare and medicaid programs. However, the clinie still operates which
was a point agreed to by the State during the plea bargaining session. Because
there exists a gap in our sanctioning authority, we can not stop reimbursement
to the clinic unless we can prove that a service is being provided by one of these
three persons.

Based on our review of existing authorities, we have drafted legislative modifi-
cations which are needed to plug the remaining loopholes available to wrong-
doers of health care programs. Included in our request are such authorities as:

—The ability to exclude individuals or entities from medicare or medicaid that
have been convicted: (1) in connection with (a) the delivery of health care,
or (b) a federal, state or local government program of any crime related
to fraud, theft or financial abuse or with neglect, or abuse of patients; or
(2) of unlawful manufacture, distribution, or dispensing of controlled sub-
stances.

—The ability to exclude those who have been sanctioned for defrauding or
abusing the medicaid program from participation in the medicare program,
and vice-versa.

Our full list of recommendations is attached and is being submitted for the

record.

In addition, we also support the GAO recommendation that we be able to ex-
clude nationally for an appropriate period of time a practitioner sanctioned by a
state licensing board. At the present time, we have no authority to exclude a
practitioner from the medicare and medicaid programs on the basis of state licens-
ing board suspension or a revocation of a license, or if the practitioner has sur-
rendered his license voluntarily. There needs to be a nexus between state board
action and our authority to exclude a practitioner from medicare and medicaid.
We would consider this to be another vital tool in our arsenal of weapons now
being used to reduce fraud and abuse in the department’s health care programs.

In conclusion, let me say that we plan to make it very difficult and costly for a
health care provider to defraud or abuse the medicare or medicaid programs. I
know that we have the support of every member of this committee in achieving
that goal.

35-874 0 - 84 - 3
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SUMMARY OF RECOMMBNDED AMENDMENTS TO SANCTIONING AUTHORITIES

(1) Exclude individuals or entities from medicare or medicaid that have been
convicted : in connection with (A) the delivery of health care; or (B) a Federal,
State, or local government program, of : (a) fraud or financial abuse;(b) neglect
or abuse of patients; or (c) unlawful manufacture, distribution, or dispensing of
controlled substances.

(2) Exclude individuals or entities who have been sanctioned for defrauding
or abusing the medicaid program from participation in the medicare program.

(3) Exclude an entity from medicare and medicaid where the owners, man-
agers or directors of that entity have been convicted of medicare or medicaid
related crimes.

(4) Exclude an entity from medicare and medicaid which fails to make re-
quired disclosures that it is owned or controlled by convicted individuals.

(5) Exclude individuals or entities from medicare and medicaid, who engage
in conduect in violation of the antikickback provision in the Social Security Act.

(6) Exclude any individual or entity that fails to grant immediate access,
upon reasonable request, to the OIG for the purpose of review of records, docu-
ments, or other data necessary to the IG in the performance of his statutory
functions. . i .

SUMMARY OF RECOMMENDED MODIFICATIONS TO CIVIL MONETARY PENALTIES LAW

(1) Permit unified judicial review of the imposition of monetary penalties im-
posed u_nder the civil monetary penalty statute, and medicare and medicaid
suspensions.:

(2) Provide for subpoena power in eivil monetary penalty proceedings.

(3) Provide civil monetary penalties for claims submitted after the date of
exclusion from medicare and medicaid pursuant to a peer review organization
determination.

(4) Increase State share of civil monetary penalty awards to encourage State
investigation and referral of medicaid fraud cases.

(5) Add to the type of claims subject to civil monetary penalties claims that
a person knew or had reason to know were false and fraudulent.

(6) Provide a six year statute of limitations for civil monetary penalty ac-
tions. ; '

Chairman Hrrnz. Mr. Kusserow, let me say that I think the last time
that you were before one of my committees, I think it was the Finance
Committee’s joint hearing with the Aging Committee, you were rela-
tively new in your responsibilities as Inspector General of HHS.

Subsequent to those hearings we were able to give you some addi-
tional authorities. I understand that the Secretary backed you up with
additional enforcement people. : ) '

I think your testimony today as well as the record that you have
established independently of that testimony illustrates that you have
done a very, very good job in cracking down where you now have the
authority and I just want on behalf of our colleagues to commend
you for the progress you have made, the work you have done and for
many of the recommendations you have made here.

I would be remiss if I did not also thank GAO and Mr. Zimmerman,
you and your staff for this very comprehensive report. You omitted
in your verbal testimony some of the examples that you uncovered
here. I thank you for doing that in the interest of time, but I think
it is in a sense unfair to you and your staff and the very difficult job
they had in successful tracking down literally dozens of people, and
several other dozens you were unable to track successfully, not to
acknowledge the—not only the careful documentation of each case but
to omit, at least on the verbal record, the real horror stories that you
have with great meticulousness identified and documented. Perhaps
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we will get to some of them a little later. But I do want to focus on
one specific issue here.

The principal difference between what you recommend as a set of
authorities for the Secretary of HHS and what the draft proposal
that you mentioned is that the sanctioning of State boards would not
in and of itself be a cause under the Secretary’s draft legislation for
the prohibition on participation from the medicare and medicaid Pro-
gram; that is the principal differences as I understand it based on your
testimony. :

Do I understand you correctly ?

Mr. ZrarymEeRrMAN, At the time we looked at the draft, Senator, that
was the case. It may have changed since then.

Chairman Heinz. Mr. Kusserow, have you got anything you would
like to say about that ?

Mr. Kusserow. Yes, sir, Mr. Chairman.

First, let me thank you for your kind comments on the progress we
have been making with your encouragement and assistance in the
health care programs.

Second, the concern that we have is that we have a number of cases
where physicians or other health providers have been convicted of
felonies related not only to fraud but also to patient abuse and have
been sanctioned by the State societies or by State courts and have
situations where they could continue to be permitted to practice on
medicaid and medicare beneficiaries with us being basically helpless
to do anything about it.

So we would certainly endorse any provision that would allow us
to get at convicted providers.

The GAO report goes beyond that and recommends exclusion based
on State board sanctions for any other cause, such as impairment of
the physician or other health provider. We would endorse that as well.

Chairman Heinz. Is there any place where you would not endorse
the GA O recommendations to us?

Mr. Kusserow. No, not at all. I would endorse all of its recommenda-
tions. In fact, I would go much further than what they were able to
do. They focused on a narrow band of problem areas. I would look at
the wider band and try to look at all the loopholes that exist in the
sanctioning authorities and take care of those at the same time.

Chairman Heinz. What would be the principal areas where you
would like to go farther than GAQ?

Mr. Kusserow. One of the problems that we certainly have been
having is a tie-up of very expensive resources in dealing with adminis-
trative hearings that take place because sanction health providers
appeal the period of their suspension or their exclusion.

If a person has been suspended for a criminal conviction, there
should be a minimum period of 5 years so that we do not waste the
ALJ’s time and that of our staff in dealing with it.

Then we have a number of technical problems related to compelling
records and testimony and securing exclusions.

So we have submitted, or with your permission, would submit for
the record a complete set of all of our recommendations as well as the
drafts as they now exist with regards to possible legislative remedies
in these areas.
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. Chairman HEinz. Senator Melcher suggested that as long as a phy-
sician was ineligible to practice by virtue of disciplinary action in a
particular State, the sanctions, that is, nonparticipation in medicaid,
medicare, should continue to apply. Do you agree ?

Mr. Kusserow. I believe that if they are not allowed to practice
on the population at large, they absolutely should not have any author-
ity or right to practice on beneficiaries in the medicaid or medicare
programs at any time.

Chairman Hernz. With respect to the term of any nonparticipation
in Federal programs, why would it be desirable to have a limitation of
5 years or are you not proposing it as a limitation ?

Mr. Kusserow. Well, I would be proposing it for a felony conviction
or conviction of any violation of criminal statute. I think that a mini-
mum period of 5 years should ensue.

Chairman Heinz. You are saying it would not be limited, 5 years

Mr. Kusserow. It would not be limited to 5 years; it would only be
a minimum. It would go from 5 years on up to total exclusion perma-
nently from the program.

There might be mitigating or extenuating circumstances that might
cause us to want to consider readmitting them to the program after 5
years back in the program with demonstrated good conduct and com-
petence.

But a convicted provider should be suspended for a minimum of 5
years. We should not be going through expensive hearings to have
somebody go from 5 years to 3 years or 18 months to get back into the
program after they have been convicted.

Chairman Heinz. Mr. Zimmerman, I gather you would not disagree ¢

Mr. ZimmErMAN. No, Senator, I certainly would not.

Mr. Kusserow is dealing with the problem on a daily basis. He is
very close to the technical issues that he is confronted with in trying to
administer the program and it sounds to me like he has a problem here
that is going to require some type of solution beyond the issues that we
considered. .

Chairman Hrinz. Very well.

One other question.

- When you say, Mr. Kusserow, that you could endorse what the GAO
is saying plus some other things, you are speaking for the department
in this case? '

Mr. Kusserow. I cannot speak for the department, but by the statu-
tory authority that set up the Inspector General’s Office, I certainly
can speak for the Inspector General’s Office directly to the Congress
on this issue.

But I am confident that Secretary Heckler would agree with us on
this point. _

On the recommendation that GAO made with regard to setting up a
national clearinghouse to keep records of suspended-or otherwise sanc-
tioned physicians, I would point out we do not now have the authority
to do that. It would require statutory relief to effect that recommenda-
tion.

Chairman HEeinz. I have a question that is only somewhat related to
the issues we have been talking ahout. It does have to do with, generally
speaking, the prevention of fraud but some unique questions that have
arisen under the new DRG, diagnostic-related group system that we
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have. It is our understanding that the American Medical Association
and some in the physicians community have expressed concern regard-
ing the new physician attestation form now being required for medi-
care billings to hospitals.

Why is that form being required ¢

Mr. Kusserow. There are a couple of reasons, Mr. Chairman.

First, we heard from Dr. Derbyshire who pointed out that there are
a lot of problems in the physician community. Proportionately they
represent a very tiny part of that physician community but i;y the
sheer size, nearly half a million physicians, just by the sheer size it is
a large problem.

What we had happen a little over a year ago is that the Congress of
the United States changed the basis of payment in the hospital setting
from a retrospective cost-plus basis to a retrospective DRG: :

Chairman Hei~nz. Prospective.

Mr. Kusserow. Prospective reimbursement system. And when that
happened, the documentation that would cause payments changed.
Before it was on the cost reports of the hospital ; now it is going to
be on the basis of diagnostic-related group.

Now, when the physician makes a diagnosis and in fact determines
what the diagnosis is which results in the DRG payment.

The new diagnosis form contains a warning statement that says that
if you provide false statements on that form, then you could be
prosecuted. The Department of Justice advises us that without such a
warning statement, we could have a situation where physicians could
in fact be falsifying the diagnosis, causing a higher reimbursement
rate or higher payment rate, and yet avoiding prosecution.

The concern that some sectors of the medical community have, is
that they did not have it for 19 years, why do they have it now. The
answer to that is that for 19 years we had a retrospective payment sys-
tem and now we have a prospective payment system which makes the
basic payment system different because it is keyed upon the physician.

Chairman Heinz. Have you been working with the American Med-
ical Association on that issue?

Mr. Kusserow. I have worked with the health provider community
with regard to that. We are trying to work out some of their concerns.
I have scheduled meetings with them. Some of them are concerned with
the language of it, its position on the form, things of that sort.

We will try to work out what we can in resolving the differences and
the concerns that they have for their constituencies.

Chairman HEeinz. I hope you work that out because with the new
prospective payment system, the administration really turned the old
system on its head. As you well know, under part B of medicare, the
physician portion of medicare, we have exactly that same kind of
attestation. With DRG’s being diagnostic-related basic payment sys-
tem, it is terribly important that those diagnoses be just as accurate
for part A of medicare as they have been all along for part B.

We hope that all difficulties will be satisfactorily resolved.

Mr. Kusserow. Thank you, Mr. Chairman, that shares our concern.

I do not believe that we can be in a position of removing a control
that would permit somebody to engage in fraudulent practices and
then not be able to prosecute them later on. :
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Chairman HEeinz. That is of particular concern because of the
change that we have made in the way we reimburse health care. In
previous years one could argue that there was no particular need for
this type of attestation. Now it is essential to the operation of this pro-
gram. Indeed, one of the things that I think that every Member of
Congress who has studied the DRG system worries about is the incen-
tive in that program to complicate and proliferate diagnoses. In so
doing, more money could be obtained for every individual case that
comes in the door of the hospital. Without some kind of basic control,
neither the Congress nor the taxpayer nor anybody else, including
the board of trustees of that hospital and the review organizations will
have, it seems to me, the kind of quality management information sys-
tem and controllership system that everybody I think would agree
would be necessary.

So I thank you for your initiative in that area.

Mr. Kusserow. Thank you.

Chairman Hernz. Gentlemen, I have no further comments for any
of you. What you have done is excellent. '

e thank you all for really excellent work.

Mr. ZiamerMAN. Thank you, Mr. Chairman. :

Chairman Heinz. Our next panel consists of representatives of the
American Medical Association. Dr. John J. Ring is a member of the
AMA Board of Trustees. He is accompanied by Ross N. Rubin.

I think the committee, gentlemen, is anxious to hear what the Amer-
ican Medical Association thinks about this problem and what you think
should be done about it.

Let me ask Dr. Ring, a medical doctor, to please proceed.

STATEMENT OF DR. JOHN J. RING, MUNDELEIN, IL, MEMBER,
BOARD OF TRUSTEES, AMERICAN MEDICAL ASSOCIATION, ACCOM-
PANIED BY ROSS N. RUBIN, DEPARTMENT OF FEDERAL LEGIS-
LATION, AMERICAN MEDICAL ASSOCIATION

Dr. Ring. Thank you, Mr. Chairman.

Mr. Chairman and members of the committee, I am John J. Ring,
M.D. I am in the general practice of medicine in Mundelein, IL. I
am now and have always been licensed in one State, the State of
Tllinois. I do not intend to obtain a license in another State. Accom-
panying me today is Ross N. Rubin, director of AMA’s Department
of Federal Legislation.

The American Medical Association appreciates the opportunity to
testify today concerning the issue of reimbursement under Federal
health care programs for health care practitioners who lose for cause
a license to practice in one jurisdiction and then relocate to another
State where they also hold a valid license. .

The General Accounting Office has discussed this matter with the
AMA, and we are aware of the concerns expressed in their report re-
garding continued participation by such practitioners in Federal re-
imbursement programs and we are aware of GAQ’s recommendations
to address these concerns. The GAO has defined health care practi-
tioner to include doctors of medicine, doctors of osteopathy, podia-
trists, chiropractors, dentists, and pharmacists.
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The AMA is also concerned that health care practitioners who have
been found unfit to practice in one jurisdiction can relocate and prac-
tice in another jurisdiction where they hold a license. Such actions by
practitioners concern all professionals in the health care field, since
such practitioners discredit their professions and the State licensure
programs in this Nation. State licensure has been and continues to be a
major factor in assuring the high quality of health care available to all
citizens.

One positive note about M.D.’s is that the number of physicians
involved is relatively few. For physicians, the number of State license
revocations, suspensions, and surrenders for cause, relating to fitness
of practice, is small. Moreover, in cases of impaired physicians, the
advent of programs by State and local medical associations to assist
impaired physicians in overcoming their problems and reentering
practice diminishes the motivation to simply relocate when a problem
1s detected.

The AMA maintains a unique database of licensed physicians called
the AMA physician masterfile. The masterfile contains independently
verified information on all physicians licensed to practice within the
United States and includes information such as address, declared
practice specialty, medical education, graduate training, board certifi-
cation, States where licenses have at some time been granted and a
record of State licensure actions.

The AMA has a longstanding policy of cooperation with State
licensing boards seeking information from the AMA regarding dis-
ciplinary actions taken in other States. This is especially important
in light of the fact that in many States revocation of a license in
another jurisdiction constitutes grounds for sanction. When the AMA
receives a request from a State medical board about licensure actions
concerning a physician, that information is promptly provided.
Unfortunately, some States do not routinely take advantage of the
AMA masterfile information. Many States contact the AMA about
the files about particular physicians. Today, we provide information
that we have to States on request. And I must respond to Dr. Derby-
shire’s comment that the AMA is reluctant to provide this infor-
mation because of lawsuits. He is correct that the American Medical
Association does not want any more lawsuits.

But we respond to all requests from any State licensing board with
information in our files, provided it is verifiable. The State boards
however may not request the information from the AMA or they
may not know that a physician licensed in another State may have had
an action taken on that license.

Because of this processing and cross-referencing problem, the AMA
intends to make the information we have available more useful to State
licensing boards. When the AMA receives verifiable information con-
cerning a license revocation, suspension or surrender for cause and
when that action involves a physician’s competency to practice, we will
notify the medical licensure boards of all States in which our records
show the physician has held a license.

While this committee is particularly concerned with treatment of
the elderly under Federal programs, we believe it is equally important
that the whole population is protected. It is therefore necessary for
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States to take prompt action concerning information regarding praec-
titioners whose licenses are revoked. We are pleased to cooperate in
this patient advocacy role.

In light of concern during the mid 1970s about medical discipline
laws, the AMA developed model State discipline legislation. This
legislation has been distributed to State medical societies for use in
improving State licensure laws where necessary. In light of the concern
about practitioners who hold multiple licenses, the AMA will update
its model State legislation to include suspension, revocation or sur-
render of a medical license for cause relating to a physician’s compe-
tency to practice medicine in one State as grounds for disciplinary ac-
tion in another State.

We will also modify the draft legislation to provide for expedited
due process procedures so that a licensure action can be completed as
quickly as possible, consistent with constitutional safeguards.

It is also the policy of the American Medical Association to termi-
nate a physician’s membership in the AMA, if the physician is a direct
member of the AMA, when a license is suspended, revoked or sur-
rendered for cause. For those sanctioned physicians who are mem-
bers of the AMA through membership in a State medical society, the
AMA will advise the State medical society and encourage appropriate
action. :

We realize that this committee’s primary concern focuses on the
quality of care for the elderly who receive services under medicare and
medicaid. ‘

The GAO report points out that there are significant gaps in author-
ity of the HHS Secretary to prevent a practitioner who has been sanc-
tioned in one State from continuing to participate in Federal programs
in other States.

Closing gaps such as these while providing appropriate safeguards
and administrative procedures would assist in safeguarding the Medi-
care and Medicaid Program and beneficiaries in some cases from un-
qualified practitioners. In the case of license suspension or revocation
for cause relating to medical competency, we believe blanket exclusion
from participation in medicare and medicaid would be appropriate,
regardless of licensure status in other States.

The AMA would support legislation in this area. We would add that
appropriate safeguards must be provided in cases of possible exclu-
slon to assure that the original license suspension or revocation oc-
curred for serious reasons relating only ot competency and not merely
because of a failure to pay registration fees, to obtain required con-
tinuing education credits, or other technical reasons.

Mr. Chairman, we commend this committee and the GAO for high-
lighting this important issue. As we have discussed, the AMA will be
taking affirmative actions to assist in this area. We hope however that
the committee’s concerns do not overshadow recognition of the im-
portant and valid role of the States in licensing and disciplining health
care practitioners. Delays are not acceptable prior to license suspen-
sion or revocation where the delav results from lack of resources or
timely utilization of information. We encourage States to adequately
fund their medical licensing programs.
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The AMA will be pleased to discuss with this committee and others
the development of appropriate legislation to address the concerns of
practitioners with multiple licenses who lose a license in one jurisdic-
tion and then relocate to another State where they hold a license.

We would be pleased to answer any questions the members of the
committee may have. :

Chairman HEeinz. Dr. Ring, thank you very much. And as I under-
stand your testimony, let me commend you for your testimony because
it sounds to me that here is an issue on which the General Accounting
Office, the Inspector General of the Health and Human Services, my-
self and I gather the medical profession essentially agree; is not that
correct ?

Dr. Ring. Yes, Mr. Chairman.

Chairman Heinz. Not only do we agree on the problem, we agree on
the solution.

Dr. Rine. Yes, Mr. Chairman. .

Chairman Heinz. I should simply declare that the hearing is com-
pleted and adjourned, but I have not done that yet. But we are all
grateful for favors, large and small. T would not put this in the small
category at all.

I also serve as a member of the Health Subcommittee on the Senate
Finance Committee, so if any of my questions wander beyond medi-
care and medicaid, there is a reason for that. And one of the issues
that you yourself did touch on here is the overall number of physicians
that may or may not be competent to practice medicine. '

We had in the testimony offered by Dr. Derbyshire a suggestion that
the 500 or so.physicians a year who have been sanctioned in some way
regarding their license is the tip of a much larger iceberg. That this
is one fraction of a percent of all practicing physicians. He suggested
that between 5 and 10 percent of physicians for a variety of reasons
are not fully competent, in his words, to be practicing medicine. And
one of the things that Dr. Derbyshire indicated that I found quite
credible, having been a member of the board of several hospitals dur-
ing my time in private as opposed to public practice, is that it is much
easier for a hospital or its medical staff to take a doctor who is not per-
forming well aside and say, “We would like you to leave our hospital,
we do not want to get involved in lawsuits and we will not do anything
if you will quietly leave,” rather than taking more overt action.

-‘How many incompetent physicians do we have out there who are
not being subject to the sanctions by virtue of losing or having their
licenses suspended %

]}?r, Rine. I do not know and I do not think Dr. Derbyshire knows
either.

The estimate of 10 percent, I as a practicing physician feel may be
somewhat high. T do not believe that 1 in 10 of my colleagues is incom-
petent.

Chairman Heinz. One in twenty ?

Dr. Rine. I do not know what the number is but I think it is in-
cumbent upon the medical profession and the State licensing boards
to identify incompetent practitioners and see to it that they no longer
practice.
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You are looking at an incompetent physician right now, Mr. Chair-
man, if it comes to the removal of a brain tumor. I think I am pretty
good at family practice. Incompetence would have to be defined pretty
clearly to me and I would have to see some better statistics than Dr.
Derbyshire has to come up with a valid estimate. ) .

I might add that I too am on a hospital board and the question that
he brought up is a very valid one. Hospitals tend to say: Let us get
rid of this problem, we do not want a lawsuit, we do not want this or
we do not want that.

The way our hospital approached it is that on all applications for
staff privileges at the hospital we require the applicant physician to
sign a waiver and actually a directive to other hospitals and other
bodies to supply our hospital with all the information that they have.
It has been very useful in our hospital. And if you ever get back on
another hospital board, Senator, it might be useful in yours.

Chairman Hernz. I am still on one. They have not defrocked me yet.

Dr.- Ring. But we have had nice information, good information
which we have been able to use.

_ Mr. RupiN. Mr. Chairman, if T might add on that. The AMA has
been concerned about this for a long time in our model State legisla-
tion to encourage the improvement of State licensing. We would rec-
ommend that States adopt mandatory reporting requirements for hos-
pital review committees or hospital governing boards, and for physi-
cians who become aware of hospitals, that when a physician becomes
aware of incompetent practice, for example, that physician is man-
dated by State law to report to the State licensing board.

On the other hand, there has to be some protection for those prac-
titioners and we would also encourage States to adopt some type of
immunity from legal action where a physician made a good faith report
so that somebody 1s not placed at jeopardy by doing what they think
is right, by going to a State board and then winding up being sued for
libel when they have made a good faith report. .

Chairman Heinz. Well, that is a problem. It is even sometimes a
problem when you bring in expert testimony to get a physician de-
licensed. - : :

I have talked to a physician here in Washington not too long ago
who had to make a trip to Florida to testify regarding somebody they
had kicked out of a hospital here. He went down to Florida to testify
against him down there. The lawsuits ensuing that that fellow was
threatened with were a real concern to him. Unfortunately, the physi-
cian in Florida got off with a slap on the wrist. :

In any event, I hope you will follow up with your model legislation
and get States to attend much more aggressively to this problem. I
think we all—I think the American Medical Association has come a
long way in the last 5 or 10 years in recognizing that there is a prob-
lem. Ten years ago the answer was that there was no problem. Some
said, “It could not possibly be 5 percent, it has got to be much smaller
than that.” Now we are kind of saying, “Well, maybe, maybe between
5 and 10 percent. Who knows #” .

One of the things that might help is if States went about recertifica-
tion. In a sense, Members of Congress get recertified every 2 and 6 years.
If it is good for us, why is it not good for members of the medical pro-
fession? And by the way, recertification is not foolproof.
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Dr. Rineg. If States feel that is the appropriate role, we would sup-
port that.

Chairman Heinz. How do you feel about it personally ¢

Dr. Rina. I feel favorably. I am a member of the American Academy
of Family Physicians and I am a diplomat of the American Board
of Family Practice and we are up for recertification every 6 years
just like Members of the U.S. Senate.

Chairman Heinz. Very well.

_ Let me at this time talk to someone who has not yet had to have his
license recertified, he has only been here 8—or 2 years.

Senator Wilson. '

Senator WiLson. Thank you, Mr. Chairman.

I apologize for the fact that another hearing claimed my attention
and I had to come back in late. I gather in my absence there has been
agreement by virtually everybody, including AMA as to the wisdom
of some remedial legislation.

Let me just at this point ask one question. When the problem with
respect to revocation of a license arises from causes other than pro-
fessional competence, is there an opportunity for a physician to cure
his defect to rehabilitate himself?

In other words, where it is not a function of his competence so much
as—well, to pick an example, just to make the point, where he has been
careless about paying his dues or something like that, is there an-
opportunity for the physician to be rehabilitated in his State or if
he chooses to go to another State to have his credentials reinstated ?

Dr. Rive. Usually there is, Senator, and it is the position of the
AMA that actions preventing physicians from participating in the
Medicare and Medicaid Program should not include failing to pay
his license fee by a matter of 7 days. '

With regard to other rehabilitative activities, AMA and the State
medical societies or strong proponents of impaired physician programs
where we can get a physician who is impaired by aleoholism or drug
abuse, get him into a program, rehabilitate him and put him back into
practice where he will do himself and the community some good.

Senator WiLson. Does the draft legislation have any impact on
any of those programs?

Chairman Heinz. I think, Senator Wilson, in fairness to Dr. Ring,
when you say draft legislation, I think he is referring to the recom-
mendations of the GAO.

We do not have as yet, Senator Wilson, any legislation introduced,
just a set of recommendations from the GAO to go on.

Dr. Ring. I have not seen the legislation. I hope the legislation
when it does come would include the concepts that you bring up.

Mr. RusiN. Senator Wilson, your State of California has probably
one of the more progressive programs in that area with a State
licensure law that allows for a variety of sanctions rather than an
all or nothing termination. It is a recognition of the people in Sac-
ramento that the community and the Federal Government have a
large investment in supporting medical education. It has a tremen-
dous investment in their training and that if a sanction less than
total revocation of a license can still provide a community resource
under supervision after a certain rehabilitation period, possibly a
suspension of privileges to write prescription drugs or something like
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that, the physician can still be a resource.for the community ‘and
return to practice. = '

As an attorney, a loss of a license for me means that I have lost
my livelihood, basically, the same thing for the physician. And we
commend those States that are progressive enough and try when
possible to rehabilitate a physician. . -

I think Dr. Ring pointed out when there is a physician that cannot
be rehabilitated, they are a black mark-on the entire profession and
we would support them being severely sanctioned.

Senator WiLson. Yes; I have a note here that indicates to me that
with respect to the recommendations you apparently expressed what
I would anticipate be a normal concern about due process. I do not
see that being any problem, though.

Dr. Ring. Senator, we see protracted due process as a problem.

Senator WirsonN. I am sorry.

Dr. Rinc. We see protracted due process as a problem, due process
which takes 414 years rather than a couple of months.

Senator WirsoN. Has there been any sort of problem of that kind
in the States?

Dr. Rine. I think there have. There were some examples cited where,
while the process is going on, the physician was still in the program.

In Ilinois, if I might, Mr. Chairman——

Chairman Heinz. Please.

Dr. Rina. The Medical Society identified rather serious problems
in medical discipline and went to the State recommending a rather
stringent medical disciplinary act in upping our registration fee from
$10 a year to $40, with all sorts of added investigators and of gener-
ally tightened up medical disciplinary plan. We have the $40 assess-
ment every year but the State has not seen fit to spend the money
and it has not, to the satisfaction of the Illinois State Medical Society,
tightened up medical discipline to a sufficient extent. Encouragement
of the States is a vital part of this program.

Chairman Heinz. We would agree. .

Senator WirLson. Let me ask this final question:

1 represent a State that has a great number of military installations
and also an enormous retired military population.

Is it possible for doctors whose licenses have been revoked to enter
the military and practice without a license from any State?

Dr. Ring. I think that might be possible, although I am only licensed
in Illinois and only have been licensed in Illinois, I practiced in two
States in one territory by virtue of my service in the military. That is a
possible loophole.

Mr. Rusin. I think you are absolutely right, Senator, it is a Federal

constitutional responsibility to protect Federal officers from harass-
ment by States. The decision goes back to the Supreme Court.in the
1700’s. We understand, though, that the Department of Defense is
now initiating programs so that all military physicians and other
health care practitioners would be required to be licensed in at least
one jurisdiction. But they are doing that on a voluntary basis. States
cannot regulate Federal officers. .

Chairman Hrrnz. And to answer Senator Wilson’s concern, if it on
reflection turns out to be as real a concern as it is now, I think that it
would be possible, Senator Wilson, to draft legislation that says that
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any physician that loses eligibility for medicare, medicaid, title V,
title XX, would also be rendered ineligible similarly for participation
as a physician or providing similar services to the military. I think
there is a way to deal with that if indeed it is serious a problem. It can
very well be a loophole and I commend you for bringing that to our
attention.

Senator WiLson. Thank you, Mr. Chairman.

Thank you, gentlemen.

I have no further questions.

Chairman Heinz. Senator Wilson, thank you very much.

Dr. Ring, thank you very much for your excellent testimony and
also you, Mr. Rubin. We appreciate your attendance.

Dr. Rine. Thank you, Mr. Chairman. .

Chairman Heinz. Our final panel consists of Mr. Wood and associ-
ates and Mr, Carter.

‘Would you please come forward to the witness table.

Mr. William Wood is the executive director of the New York State
Office of Professional Discipline. He is accompanied by Daniel J.
Kelleher, director of investigations; and Ms. Frances S. Berry, director
of the National Clearinghouse on Licensure and Enforcement, Council
of State Governments, Lexington, KY. Also, Mr. Robert T. Carter who
is the counsel for the Kentucky Board of Medical License. I am told
that he is involved on a daily basis with the investigations and prose-
cutions of unfit medical care practitioners.

Together these witnesses should help us better understand the State
perspective on this problem.

Mr. Wood, would you please proceed.

STATEMENT OF WILLIAM L. WOOD, JR., NEW YORK, NY, EXECU-
TIVE DIRECTOR, OFFICE OF PROFESSIONAL DISCIPLINE, STATE
OF NEW YORK ‘

Mr. Woop. Thank you very much, Mr. Chairman.

Mr. Chairman and members of the committee, I am very pleased to
appear before you today to discuss the need for a national disciplinary
information system covering physicians and other health care pro-
fessionals.

I am executive director of the New York State Education Depart-
ment Office of Professional Discipline. My office is responsible for re-
ceiving complaints and investigating and prosecuting through admin-
istrative proceedings allegations of professional misconduct against
30 professions licensed by the New York State Board of Regents,
500,000 licensees in all. These professions include medicine, dentistry,
nursing, pharmacy, psychology, chiropractic, podiatry, and optometry.

In addition, I am chairman-elect of the National Clearinghouse on
Licensure, Enforcement and Regulation and cochair of its commit-
tee on the national disciplinary information system. CLEAR is an
affiliate of the Council of State Governments. It is a voluntary national
organization of State agencies involved in licensure, regulation, or
enforcement of licensed professionals.

This month CLEAR will publish its first quarterly report of dis-
ciplinary actions that had been taken by its subscribing members.



42

I first became aware of a need for a routine, frequent and compre-
hensive sharing of professional disciplinary information when, as
head of the New York State Attorney General’s Education Bureau,
I was engaged in the administrative prosecution of a medical doctor
who, for a fee of $5,000, agreed to sew synthetic wig fiber into bald
men’s scalps to give them the appearance of having hair. These
victims included many elderly Americans. While the disciplinary
proceeding was pending, the physician left New York for Florida
where he was already licensed and opened an office there. When com-
plaints about his practice in Florida developed and it was also learned
that he was being prosecuted in New York, he left Florida and sought
licensure, reportedly, in Texas and then South Dakota. Currently,
his whereabouts are unknown. Although he has been revoked in New
York, it is possible that he could still be practicing somewhere in the
United States.

Another case involved a 63-year-old woman who was left cata-
strophically disabled after being operated on by a physician who,
though legally licensed in Florida, had in a period of 214 years been
previously revoked in New York, Michigan, Nevada, Ohio, and
Arizona. .

Because of the mobility of many licensed professionals and the fact
that many of them maintain licensure in more than one State, it is
essential that States exchange disciplinary information, if they are
to effectively discharge their responsibility of protecting their citi-
zens’ health, safety, and welfare.

New York State’s attempt at solving the need for exchanging in-
formation before it turned to CLEAR was to periodically mail to
every State a report listing all the disciplinary actions that had been
taken by the State Board of Regents. However, because many States
have autonomous boards for each profession rather than a single
agency with responsibility over many professions, such a mailing
involves many hundreds of pieces of mail and not just 50.

But, in any event, a number of States followed suit. Nevertheless,
even though we were advising every State of New York’s decisions,
we heard from relatively few States. We strongly feel that a single
comprehensive report issued by CLEAR to the States that subscribe
will be a giant step forward and win maximum usage.

We agree that the Department of Health and Human Services
_ should be granted additional authority to use State sanctions as a
basis for excluding practitioners from Medicare and Medicaid Pro-
grams.

However, if such additional authority were granted, but no mechan-
ism existed for the dissemination of such disciplinary information,
little purpose would be served. For that reason we support any idea
that may lead to a more comprehensive, more efficient system for shar-
ing disciplinary information. ,

Both the State of New York and CLEAR look forward to coopera-
tion with you in this effort. We will make our disciplinary information
system available to the Department and will -be happy to furnish any
other assistance it may require. And we would be very happy to re-
spond to any questions that you might have.
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Chairman Heinz. Mr. Wood, thank you.

I am going to withhold any questions until we hear from our next
witness, Mr. Carter.

Mr. Carter, please proceed.

STATEMENT OF R. THOMAS CARTER, LOUISVILLE, KY, LEGAL COUN-
SEL, KENTUCKY STATE BOARD OF MEDICAL LICENSURE

Mr. Carter. Thank you, Senator. Senator Wilson.

I appreciate the opportunity to speak to you today because I think
1t is important for you to hear from someone who is in the trenches.

-I am one of a handful of attorneys employed full time directly by a
licensure board to prosecute disciplinary cases. I am here to share some
of the experiences in the field of medical discipline that bear upon the
issues being discussed.

In my position I have the opportunity to observe and become in-
volved with medical licensure matters in all the States and I can assure
you that the problems which I wish to discuss are faced by every State
medical board.

The American health care delivery system has its greatest impact on
aging Americans because they utilize the system the most. Because
they do so, these individuals are those who are most likely to be im-
pacted, directly or indirectly, by the problem in physician licensure
and discipline which I have been asked to address.

The problem is the movement from State to State of physicians who
have committed acts of misconduct. Time does not allow me to define
the problem with any particularity, however, please understand that
this problem is complex with many, many nuances. Simply stated, the
problem consists of physicians who have been disciplined or who could
potentially face discipline, by a State’s physician licensure board mov-
ing to another State in order to escape its jurisdiction without a restric-
tion or to avoid prosecution in a jurisdiction they are leaving.

Some examples that T am familiar with may be helpful.

Example No. 1. Dr. W. is convicted in Pennsylvania of medicare
fraud and his license in Pennsylvania is revoked. After serving his
sentence he moves to Kentucky, where he already holds a license, and
establishes a practice in a rural part of the State. By the time he 1s
discovered to be in Kentucky and the process of prosecution is begun,
a year has passed. Thus, Dr. W., a convicted medicare felon, has prac-
ticed over a year, in the State to which he moved without Government
scrutinization.

In the following examples I will need to disguise the identity of the
individuals and of the States and some of the facts, hecause these cases
are under litigation or investigation presently.

Example No. 2. Dr. X, is an alleged substance abuser who was dis-
missed from a hospital in State A for inappropriate behavior in the
operating room. The doctor was also prosecuted in the same State for
misdemeanors involving theft and brandishing a deadly weapon. A fter
the doctor learns that he is being investigated by State A’s licensure
board, he surrenders his license in that State and moves to State B
where he also holds a current license. Thus, he has done what we com-
monly call surrender and run.
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The State of surrender dismisses the case for pragmatic reasons and
State B is left with the task of proving misconduct that has occurred
in a distant State. Dr. X. continues to practice in State B all during
this period, about 2 years. He, like the physician in the previous exam-
ple, practices in a small community.

- Example No. 3. Dr. Y., who practices in a small town in State A,
becomes the subject of a major investigation pursuant to allegations
of fraud, overutilization, drug abuse, misprescribing, and Inappropri-
ate care. Because of the State’s enormous investigation workload, the
investigation of the doctor is delayed and then, once begun, is lengthy
and difficult. In the midst of the investigation, the doctor apparently
loads his entire operation onto a truck and heads to State “B,” where
he presumably has a license, and State A gears back its investigation,
again for pragmatic reasons.

Example No. 4. Dr. Z. practices in a village located in State A. He
is removed from the staff of the local hospital for alleged gross mal-
practice in February 1981. In -May 1981, he applies for licensure in
State B and gives a “no” response to a question on State B’s application
asking whether he had ever been censured by a hospital. When con-
tacted by State B, State A indicates that the doctor is licensed in good
standing, probably because the hospital has not yet informed State A
of its action. The doctor practices in a small town in State B for 3
years before the original State notifies State B that his license in that
State has been permanently revoked because of incompetence and gross
malpractice.

There are many other examples of the problem which could be cited.
It is a major concern of the Federation of State Medical Boards of
the United States, Inc., which held its annual meeting last week. The
representatives of all the States in attendance recognize the need to
take corrective action such as:

_ First, the development in each State of more expedient investiga-
tional and prosecutoral apparatus.

Second, the development of laws that not only allow but make man-
datory the sharing of derogatory information among State boards, no
matter the stage of the proceeding. )

Third, the implementation of more thorough scrutinization processes
for physicians entering a State.

Fourth, the passing of sterner laws concerning the reporting of mis-
conduct to the licensure boards by physicians, hospitals, and medical
societies.

Fifth, the development of laws which give boards personal jurisdic-
tion over licenses thus allowing States to long-arm violators despite
the fact that they may have surrendered their licenses.

Medical licensure 1s a power of the States and should remain with
them. The States have been working, with the Federation’s encourage-
ment, to pass and implement legislation which will help end this
problem that plagues American medicine. However, for a host of rea-
sons, the States cannot move with great alacrity in this area. As Dr.
Derbyshire noted, less than 20 States have as yet passed a law that
allows for the discipline of a physician in one State if he has been
disciplined in another State.



Therefore, the States need help. Perhaps this help could be through
the mechanism of the medicare system, such as a provision that would
allow for the suspension, under certain circumstances, of the reim-
bursement rights of any physician who has been disciplined by a
hospital, medical society or State board, or who has left a jurisdiction
while under investigation. However, such a measure has limitations
since a physician could simply begin doing business on a cash basis—
as many do—and avoid the effect of such action.

Perhaps a better Federal control would be through the vehicle of
the Drug Enforcement Administration’s controlled substances permit.
This permit must be held by every physician who wishes to utilize
controlled substances in his practice and is therefore a very precious
item. The problem of interstate movement of offending physicians
could be much alleviated if a physician’s DEA permit could be re-
stricted if he attempted to leave a jurisdiction either during an investi-
gation or after formal discipline has been imposed by the jurisdiction’s
licensure board. The law would certainly have to be drawn so as to
avoid being “over-broad” but it would not lack for at least one rational
basis in fact: Probably over half the investigations conducted by
licensure boards involve misconduct relating to controlled substances.

‘Although time does not allow, this committee should at some
juncture consider what actually 1s the greatest issue facing State
medical boards: the foreign medical graduates. Although many of
the individuals are well qualified, and let me stress that many are
well qualified, many are not. The States have been struggling for
years to develop a method of review that would insure the competency
of those FMG’s who are licensed. The issue is noteworthy here for
three reasons:

First, foreign medical graduates appear, from my experience, to
present a disproportional number of disciplinary problems, not nec-
essarily things that should be formally disciplined, but discipline
problems, especially fraud, although I should stress that this may be
due to a cultural adjustment that many of the foreign medical grad-
uates have and local prejudices.

Second, foreign medical graduates, particularly alien FMG’s, move
from State to State much more often than American trained
physicians.

Last, unlicensed, and what I mean by that is those who are actually
unable to obtain licensure, foreign medical graduates have a tendency
to gravitate to hospitals where they serve as physician assistants and

_surgical assistants whose services are often paid for, one way or an-
other, by Medicare and other reimbursers. )

In conclusion, I hope the committee noticed in the examples I cited
earlier that every physician involved moved from a small town in
one State to a small town in another State. Small towns today have
a high percentage of older Americans. They usually have but one
nursing home, one hospital, if any, and very few physicians, some-
times no more than one. They appear to be good places for offending
physicians to hide. Some people argue that a bad physician is better
than no physician. I do not accept this argument because bad physi-
cian care is sometimes a greater threat to the public welfare than none
at all.

35-874 0 - 84 - 4
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Mr. Chairman, that concludes my remarks and I would be glad to
entertain any questions that you or Senator Wilson might have. -

Chairman Heinz. Mr. Carter, thank you and Mr. Wood both for
some excellent testimony. - ' ‘

I would like to divide my questions really into two components.

First, the question of that information system which both of you
brought up, Mr. Wood with his work with CLEAR certainly is deep-
ly involved with it. He does point out that the single largest problem
is the voluntary nature of people subscribing to the usage of your
register. .

It seems to me that the logical thing for us to do—1I am speaking for
myself, I am not in a position to speak for Congress or members of
this committee individually—would be as a condition for State partic-
ipation in medicaid which is a Federal matching fund program to re-
quire that States give us information at 2 minimum of all completed
disciplinary actions taken against any of these professions we want
to look at 1t, not just M.D.’s but many of the ones that Mr. Wood has
described as well. - : : '

There is a difficult line to draw and I sitting here do not know how
to draw it. But it is the question of how you handle people who are
under investigation and at what point should an alarm bell of warn-
ings go off for medicare and medicaid ?

The suggestion Mr. Carter that you make which is providing a mean-
ingful check point so that people do not leave the jurisdiction while
they are under investigation sounds extremely helpful to me. And I
am indebted to you for the description of the Drug Enforcement Ad-
ministration’s controlled substance permit which might be a very effec-
tive means. You point out quite correctly that a large number of these
people, as many as half or more are involved with selling phony pre-
scriptions to patients who go out and then get themselves a lot of dan-
gerous substances. I think that is a most practical, ingenious sugges-
tion. And T would also agree with you that in fashioning the way it
should work you have got to be careful because you do not want for
the wrong reasons to impede someone’s travel, although I would like to
know just how serious a problem it is. If a physician is under investi-
gation, in what circumstances should he forfeit—not should he not
forfeit his controlled substance permit if he is going out of the State ?

Mr. Carrer. Well, T will note two things here,

First of all, I find the profession at large, even many of the better
physicians, to be somewhat naive, in my experience, about the con-
trolled substance problem. I invite people all the time to come walk
with me for a week and be shocked, that there are things going on that
" are amazing. '

The Kentucky Medical Board for instance has provisions that allow
for temporary suspension of a license or restriction of a license such
as the restriction of someone’s ability to prescribe controlled sub-
stances during the pendency of an action, but we have to file a com-
plaint first before we can temporarily suspend. Therefore, that does
not really correct the problem of what happens during an investigation
when a physician is under scrutinization for drugs and he takes off to
another State. That is why the States are in kind of a bind because
of some limitations in open records laws, and because the States are a
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little wary of sharing investigational information not formally en-
tered of record because of the enormous implications of civil rightg
suits. There needs to be some kind of a national check, especially for
people who are involved with drugs.

And I might note this, that the AMA has been part of a program
known as PADS, which stands for prescription abuse data synthesis.
We are implementing this in Kentucky, it has been implemented in
other States, it is a mechanism by which you can identify both region-
ally and according to physician and drug where the problems are in
controlled substances, because I would note to you that invariably the
States and cities which have metropolitan areas near borders, this
problem crosses State lines all the time and invariably the physician
has a license in both States. And before both States can figure it out,
the trouble is in both States. That is why I wish—and I think it is un-
fortunate that DEA has been forced to cut back its staff and its in-
vestigations. There is a need for the Federal Government to become
a little more active in helping States deal with what I consider to be an
interstate problem.

Chairman Hernz. Mr. Wood, let me ask you: At what stage in the
disciplinary practice should a physician, for example—should States
and your organization CLEAR be allowed to obtain and disseminate
derogatory information on a physician ¢

Mr. Woop. I think clearly the safest answer to that question is that
the information ought to be disseminated to the public only after there
has been a final determination of misconduct, that is, after the licensee
has been afforded due process, the opportunity to confront his accusers
and to make a defense, and so forth. '

However, many States, including New York, authorize their en-
forcement agencies to share any investigative information they may
have with any other proper State agency, so we can share information
with other State licensing and enforcement agencies and we can share
information with criminal authorities within our State and outside of
our State. My feeling is that it is entirely appropriate to share such
information as long as the States with whom you are sharing the
information recognize that the licensee is entitled to due process; that
merely because you have opened investigation does not necessarily
mean you are going to be able to establish misconduct on the part of a
licensee. .

I think an early warning system, where at an early stage of the in-
vestigation the information can be shared so that other States are at
least on notice that there is an investigation, will result in a better job
by all the States in the discharge of their responsibilities.

Chairman HEinz. So you are saying you would not recommend—
well, let me ask and turn it around.

Would you recommend that we, the Federal Government, do exactly
that with respect to the people, that HHS be notified of any such pro-
ceedings and that without taking any disciplinary action, HHS notify
other States?

Mr. Woop. Yes, I think that would have to be an effective system.
I think you would be able to handle that system and that it would be
effective and help protect the public.
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Chairman Heinz. Would you agree with Mr. Carter’s suggestion
that, as I understand it, and maybe he will correct me if I misunder-
stand it, that we should—while someone is under investigation in a
State, in effect restrict their ability by calling their Federal controlled
substance permit if he or she moved out of State until that investiga-
tion is concluded ; does that seem like a good idea to you?

Mr. Woop. I doubt that—I believe that the courts would not permit
you to do that. I do not believe they would permit you to do that until
there had been due process afforded that practitioner.

So from a practical point of view, you are going to have to give him
an opportunity to respond to charges before you apply any sanction.

Chairman Hernz. What would you do to avoid the problem of
people skipping States before the conclusion of their investigation is
reached ?

Mr. Woop. They do not need to be present in a State to bring a dis-
ciplinary action to a conclusion. When people leave a State while.a
proceeding is pending, I think it is'important that you conclude your
disciplinary action against them, while still affording them due process
rights. Obviously, the fact that they have skipped suggests they are
not going to avail themselves of such rights. After you have conciuded
your action, you can disseminate that information to the States, in-
cluding the States where they may have fled.

Chairman Hernz. Let me yield to Senator Wilson for any questions.
I have taken my time. :

Senator Wirso~. Thank you, Mr. Chairman.

This may be a naive question, but am I correct in assuming that in
New York, disciplinary proceedings or investigations of this kind are
not public? '

Mr. Woop. Disciplinary investigations and prosecutions are con-
fidential until they have been decided by the State Board of Regents.
Then the hearing, the transeript, the evidence can be made public.

The authority that we have to share them with other enforcement
and law enforcement agencies is separate and apart from the general
confidentiality that the investigations and prosecutions are afforded.

Senator WiLson. In other words, if you conduct an investigation
and conclude that a complaint is not warranted, as a result, no action
of a disciplinary kind will be taken, then the case is closed and remains
confidential; who could have access to that? Could someone—could
your counterpart in California?

Mr. Woop. Yes, my counterpart in California.

In other words, a responsible State authority that presumably oper-
ates under law and recognizes standards of fairness and therefore
would not be able to take any adverse steps against a licensee where
our investigation had concluded that that person was without fault.
We could share that information with other State agencies. We could
not share that information with the general public, not with the press,
not with professional societies, with individuals who make inquiries
to us about the individual. We would not make that information public
to those.

Senator WiLsoN. Mr. Carter, did you want to respond to that?

Mr. CarTER. Yes, I think it should be pointed ot here that one of
the things that is a problem is the open records and meetings laws.
All the States are different. In Kentucky, for example, the minute we
file a complaint—now, you have to understand people file grievances
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with a board but that does not mean a complaint is going to be issued

and the board has to make a probable cause of determination for a

complaint to be issued. But once that complaint is filed, the complaint

and everything in the record that goes in afterward is just like it
would be in a civil or criminal case, and it is open to public scrutiny.

All our hearings are open to public scrutiny. This affords the public

an opportunity to more or less weigh its own evidence, I suppose.

We, however, do not share information during the course of an in-
vestigation. We will discuss generalities like I am doing here, but we
will not discuss individuals. That is a decision that has been made
that we think is appropriate, based on what we are facing with open
records, meetings laws, and civil rights laws.

Senator WiLson. I am a little confused. M. Wood has stated that
New York, that kind of proceeding would be closed. '

Mr. Carter. That is right.

Senator WiLsoN. And it is in Kentucky as well; I would think it
would be almost everywhere.

Mr. Woop. No; you would have different systems in different States.
So in Kentucky, he is indicating that their State law does not per-
mit a veil of confidentiality to be placed over those proceedings. The
same would be true for the State of Florida.

Senator WiLsoN. So what is closed in your State is open in another ?

Mr. Woop. That is right.

Mr. Carrer. I might note there is a qualification under the revised
law that we recently got through the Kentucky General Assembly
that would allow us to close the proceedings but only when. there is
information of personal character about persons other than the
charged physician. For instance, patients. It is not a protection for
the physician.

Senator Wirson. What remedy is there in Kentucky for a physician
who is the victim of a false charge?

Mr. CartER. You have to understand in Kentucky now we have
several—many investigators. We also have physician consultants who
review the results of investigations. We have an investigation com-
mittee composed of physicians who review all the matters involved
in the investigation in closed session and recommend action to the
board. :

. By the time it gets to the board, it has been reviewed by probably
8 to 12 doctors who feel like there is probable cause to file a complaint.
That is a safeguard in that regard. ‘

There are also some other safeguards I do not have time to go into
today in the new law that will go into effect in July.

But the bottom line is, I do not think that I ever filed a complaint
and probably will not that we do not feel like there is serious mis-
conduct and we can prove that case. _

Now, technical things have arisen in the course of cases, certainly.

Senator WirLsoNn. What you are saying is that there is a private
hearing that precedes a public hearing? .

Mr. CartEr. Yes, sir; we do invite the charged physician, especially
in serious matters, before the investigation committee so that he will
have an opportunity to respond to the grievances that have been made
against him before any formal complaint has been issued by the board
itself.
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Senator WiLson. Mr. Carter, does DEA or does anyone else have
any idea of the magnitude of drug offenses by physicians?

Mr. CartER. Senator, the problem is one of degrees. Serious offenses
involve physicians that would require revocation I think are percent-
agewise small. However, there are numerous problems the physicians
have that do not get reviewed or we decline to review them for what-
ever reason.

Let me give you a good example. Controlled substances, you have a
number of people who are—we can identify four types of controlled-
substances persons: persons who abuse, persons who deliberately traf-
fic, persons who inappropriately prescribe deliberately, and people who
are simply ignorant of pharmacology. Pharmacology has changed so
much in the last 10 years it has been very difficult I think for many
physicians to keep up. Well, they are not bad parties; they need re-
educating.

But I daresay my personal opinion is that probably one-fifth of the
physicians in the country could use some retraining in pharmacology.
I have physicians who tell me all the time where they get their infor-
mation is the drug salesman. Well, this is a serious problem and it is
not easily corrected by us. It is a serious disciplinary problem in gen-
eral terms, but it is not worthy of formal complaint. And therefore it
does not show up in the numbers of disciplinary cases in the States. But
these are problems that need to be corrected if health care is to be ex-
tended in an appropriate fashion to the public.

So I think that when Dr. Derbyshire says 10 percent, I think there
may be 10 percent that have problems and need review.

Chairman Hrinz. If the Senator would yield for a comment.

The committee, my recollection is, only last year held a hearing on
the misprescribing of drugs by perfectly honest doctors but doctors
who had become incompetent to prescribe drugs not just because they
willfully malpracticed but because, as Mr. Carter has said, things are
changed so much. And a study has done in my home town of Pitts-
burgh, actually in Beaver County as I recollect, that indicated that as
‘many as 40 percent of the doctors really had an inadequate knowledge
- of pgarmacology and we had many real case histories describing how
" several drugs would be prescribed, there would be side effects from
those drugs, more drugs would be prescribed. The end result was that
in some cases 15 or 20 prescriptions would have been inflicted on a
person and, indeed, the underlying cause had been so obscured by all -
of the symptoms of the drugs that the patient never really got well and
suffered a variety of—the patients suffered a variety of very, very
serious problems. This is a very serious problem for the elderly because
they end up having the most number of multiple prescriptions. I can-
not recollect, Senator Wilson, whether you were here for that hearing
but I wanted them and you in case you had not been made aware of it ;
it is a very serious problem.

I thank you for yielding.

Anything additional?

Senator Wirson. No, Mr. Chairman, I have no further questions of
Mr. Carter or Mr. Wood.

Senator Hernz. I have one last question for Mr. Wood.

Mr. Wood, would you just following up on what Mr. Carter said
regarding foreign medical graduates, please briefly describe the prob-
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lems you were having in verifying the medical education records of
foreign graduated doctors?

Mr. Woop. We have recently encountered a case in New York
State—I am afraid its dimensions go far beyond New York State—
and it is a situation where people have presented medical degrees and
supporting credentials that reflect that they have completed a medical
education, when in fact they have fraudulently obtained those creden-
tials, in many instances purchasing them and paying up to $27,000 for
the documents. And in some instances never setting foot on the island
where the medical education was offered.”

The case that initially came to our attention involved 165 people
who had paid $1.5 million to a man named Pedro DeMesones, to obtain
fraudulent degrees and credentials. We became aware of these cases
during the last 4 months. All of them involve the unauthorized or un-
licensed practice of medicine. These cases got a lot of public attention
and hospitals in New York have called to our attention people who
were graduates of the medical school involved so that now we have
500 active cases involving purported medical graduates who we be-
lieve obtained their degrees and credentials fraudulently.

Chairman Heixz. Did you say 500?

. Mr. Woop. Yes; 500 in New York State.

Chairman Hrx~xz. Just in New York State ?

Mr. Woop. That is right. There are active investigations in Califor-
nia and Illinois and Massachusetts and a number of other States.

Chairman Hrinz. Time does not permit us to go into it now, but
this sounds like a subject for another investigation and hearing by our
committee. -

I thank you for bringing it to our attention. I would only observe
that, as I mentioned in my opening statement where I quoted the case
of a doctor, a Dr. “T” who first claimed that he had a diploma from
the University of Saigon. When that was checked up on—by the way,
it was the University of Saigon, campus of Montpellier University in
France, claimed that—oh, no, it was not Saigon, it was up in Hanoi
and presumably that it was going to be a little tougher to get the
records out of Hanoi, there might be a few CIA operatives still in
Saigon, and he did not have to pay anybody for those fraudulent
diplomas and he managed to fool a number of people for quite a while.
Indeed, he is still fooling people in Nevada, as I remember, yes, he is
still practicing in Nevada and he is medicare and medicaid certified,
so he is still fooling us. And that he did not have to pay, you know,
neither he nor anybody else apparently made any money off that,
unlike the 300 people who paid $1 million-plus to that person you
mentioned. So this is a significant issue as well.

We thank you both for highlighting it.

Unless there are any further questions from the committee, Senator
Wilson, it would be my intention to adjourn.

I want to thank you, Mr. Wood, and I want to thank you, Mr. Carter,
for coming considerable distances. We appreciate your testimony. It
has been very valuable.

Thank you so very much.

The hearing is adjourned. :

[Whereupon, at 12 :08 p.m., the hearing was adjourned.]
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APPENDIXES

ArPENDIX 1.—CasE EXAMPLES oF SANCTIONED MEDICAL PracriTiONERS

R.C.C., M.D.

Disciplined for illegally selling prescriptions for quaaludes.

—-Summary of Practice and Disciplinary Actions--

o Has held licenses in four states (NY, PA, MI, FL).
o License revoked in two states (FL, MI).

o Now licensed in two states (NY, PA).

o Between 12/3/75 and 1/8/76 issues six prescriptions for 30
quaaludes each, to three "patients" (actually Florida
Criminal Law Enforcement agents.) Asks the undercover
agents what names the prescriptions should be in to avoid

issuing too many scripts in one name, and charges agents
$60 per prescription. :

o July 1978: the State of Michigan serves complaint on him for
the Florida drug sales. He moves to Florida.

o Between 2/22/79 and 8/27/79 issues eleven prescriptions to
various patients for a total of 660 three hundred mg.
quaaludes. The guaaludes were not issued to these persons
in the course of his professional practice.

[o} November 1979, Florida State Supreme Court affirms the felony
conviction of selling controlled substances.

o Now licensed in NY and PA.

o As recently as 1982 has practiced in New York, receiving
Medicare reimbursement.

o Presently eligible for Medicare reimbursement in PA.
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R.C.C., M.D.

DATE: December 3, 1975 through January 8, 1976
JURISDICTION: Florida

EVENT: "...issued six (6) prescriptions for 30 quaaludes each, to
three (3) Florida Department of Criminal Law Enforcement
agents .... did not conduct a physical examination prior to
writing these prescriptions for his patients. In addition,
he asked the patients what names the prescriptions should be
written in to avoid issuing too many scripts in one
name....sold the prescriptions to the agents for slxty
dollars ($60) each."

DATE: November 1, 1976

JURISDICTION: Florida

EVENT: Pleads nolo contendere to the criminal charge of
"...unlawfully selling or delivering by means of

prescription, in bad faith and not in the course of
professional practice, a controlled substance”

DATE: May 10, 1978

EVENT: Federal Drug Enforcement Administration revokes DEA
registration.

DATE: July 6, 1978
JURISDICTION: Michigan

EVENT: Complaint served on Licensee. Moves to Florida.




DATE: Prior to December 31, 1978
JURISDICTION: Michigan

EVENT: "Notice and Application for Renewal sent to Licensee.
There was no response..."”

DATE: February 22, 1979 through August 27, 1979

JURISDICTION: Florida

EVENT: "...issued eleven (11) prescriptions to various patients
or a total of six hundred and sixty (660), three hundred
(300) mg. quaaludes. The quaaludes prescribed...were...not

issued to these persons in the course of Respondant's
professional practice."

DATE: May 8, 1979

JURISDICTION: Michigan

EVENT: At a Department of Licensing and Regulation hearing on a
Complaint, “no one appeared on behalf of R.C.C." The hearing
was adjourned "to allow time for a second renewal notice to

be sent to the Licensee...there was no response by the
Licensee.”

DATE: September 7, 1979
JURISDICTION: Michigan
EVENT: License revoked. "... it was established that the

Licensee's license to practice medicine in Michigan had been
automatically revoked."”

DATE: November 21, 1979
JURISDICTION: Florida

EVENT: “The State Supreme Court ... affirmed the felony
conviction of the Respondant." .



DATE: January 28, 1981
JURISDICTION: Florida

EVENT: License Revoked. The Florida Board of Medical Examiners
Tordered and adjudged that the license to practice medicine

in the State of Florida of R.C.C., M.D., be and hereby is
revoked.

STATUS: ACTIVE.

New York License, Issued 2/25/63; Expires 12/85.

Medicaid and Medicare certified.

Pennsylvania License, Issued 1/06/66; Expires 12/84.

Eligible for Medicare reimbursement.
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D.Q.F., M.D.

Disciplined for Unnecessary and Grossly Incompetent Surgeries

--Summary of Practice and Disciplinary Actions-~-

Has held licenses in 12 states (CA, CcO, IL, IN, KY,AMD, MI,
MN, MO, ND, SD, VA). .

Licenses revoked in 6 states (CA, IL, MI, MN, MO, NE).

Licenses expired or voluntarily surrendered in 4 states (CO,
KY, VA, and MD (denied renewal due to lack of good
character)). Status of license in North Dakota is

unclear.

Now licensed in 1 state (IN).

Between 2/67 and 8/68 performs six unnecessary and grossly
incompetent surgeries on California patients,’ severely
deforming a 16 year old girl's arm in one case. Also
cited for injudicious use of antibiotics and unnecessary
multiple drug orders, among other charges, in some of
these cases.

Between 2/70 and 10/71 applies for licenses in Michigan,
Nebraska, and South Dakota, failing to disclose his
California license in the Michigan and South Dakota
applications. Each state grants a license.

From 10/74 through 3/75 works as medical director at G
E C s in Michigan. Terminated ¥or
falsifying his application and personnel record.

From 5/75 through 8/75 finds work as medical director at the
F M C in Michigan. 1Is asked to resign for
falsifying his employment application.

March 1977: A Michigan State investigator is unable to locate
Dr. F. after tracing his movements extensively, -
discovering a false address and sudden departures along
the way.

Now licensed in Indiana.



D.Q.F., M.D.

DATE: July 13, 1960
JURISDICTION: Illinois

EVENT: Granted Illinois license.

.DATE: July 16,1960
JURISDICTION: North Dakota

EVENT: "...was granted a license...by reciprocity with
T1linois...the Secretary was instructed to hold up delivery
of said license until...presented (with) original medical
diploma....(Licensee) practiced a few weeks...and then left
the State....does not intend to resume his practice...and
requests the return of his $100.00 reciprocity
fee....request...denied."”

DATE: December 19, 1964
JURISDICTION: California

EVENT: Granted license

DATE: February 23, 1967
JURISDICTION: California

EVENT: "...performed on...patient (A.M.) a lumbar laminectomy and
excision of the intervertebral lumbar disc....(In April)
performed a lumbar spine fusion on said patient....Each of
said surgeries was unnecessary and constituted grossly
negligent and incompetent conduct....said lumbar spine fusion
was performed with no significant X-Ray, or other findings,
to support such major surgery....patient received unnecessary
and injudicious administration of antibiotic medication while
hospitalized...(and) suffered a post-operative wound
infection which could have resulted from the injudicious use
of said antibiotics."
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DATE: March 16, 1967
JURISDICTION: California

EVENT: "...performed a supracondylar osteotomy of the left
humerus on his patient, §.T., who was approximately 16 years
of age. Performance of said surgery was unnecessary and was
grossly incompetent, in that...said osteotomy was performed
with grossly inadequate internal fixation which resulted in a
severe...deformity and marked decrease in elbow joint
motion....There was routine post-operative use of unnecessary
multiple drug orders in this teenage patient."

DATE: December 18, 1967
JURISDICTION: California

EVENT: "...performed a lumbar laminectomy on (patient
P.N.)....S5aid surgery was unnecessary and was performed...in
a grossly negligent and incompetent manner....The period of
conservative treatment before said major back surgery...was
inadequate in the case of this patient, who was 60 years old
and suffering from degenerative arthritis....There were
insufficient indications...to justify performance of the disc
surgery....In the course of the performance of said
surgrey...a surgical accident occurred in which a portion of
a surgical instrument...was broken off and lost...the patient
was not advised by respondent concerning said surgical
accident, nor was it recorded by him in his operative
report.”

DATE: January 26, 1968
JURISDICTION: California

EVENT: "...performed surgery upon (L.K.)....Such surgery was
unnecessary and its performance was grossly negligent and
incompetent, in that....Whereas conservative treatment was
called for, respondent proceeded to perform surgery two days
following the inconclusive myelographic findings....patient
was given multiple medications post-operatively, in the
absence of any medical basis for prescribing said multiple
medications."”
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DATE: February 1968
JURISDICTION: California

EVENT: Patient P.N. fell, "sustaining a comminuted undisplaced
fracture of the ‘left patella and a right elbow injury. She
was hospitalized and four days later respondent performed an
open reduction and circumferential wiring of the undisplaced
fracture. Said patient wore a cast for over three months and
had no post-operative physical therapy....was re-hospitalized
in June, and...respondent performed an arthrotomy and
meniscectomy. Following this surgery the patient received
several months of followup treatment, when respondent left
town suddenly. The said surgeries were each and all
unnecessary and the conduct of respondent was grossly
negligent and grossly incompetent....Respondent provided
inadequate physical therapy in this case of an obese patient
following two surgical procedures on her knee. After several
months of post-operative care respondent sent the patient a
letter advising her to seek orthopedic care elsewhere and
requesting payment of the surgical fee in full, and refused
to release the patient's medical record because her bill was
not paid in full."

DATE: August 1968
JURISDICTION: California

EVENT: “...performed a lumbar laminectomy on his patient, N.G.,
and removed lumbar discs L4 and 5. Performance of said
surgery by respondent was grossly negligent and grossly
incompetent....Following surgery, there was no relief of the
patient's back or leg pain....After approximately three
months of post operative care, respondent sent the patient a
letter advising her to seek orthopedic care elsewhere and
requesting payment of the surgical fee in full."

DATE: February 10, 1970
JURISDICTION: Michigan

EVENT: Applies for Michigan license, "...failed to list notice of
his California license" on application.



61

DATE: September 2, 1971
JURISDICTION: Nebraska

EVENT: Nebraska license granted.

DATE: October 18, 1971
JURISDICTION: South Dakota

EVENT: "...a license was issued by the Board..." as a result of
reciprocity with (licensee's) licensure in the State of
Minnesota. In the application...for licensure by
reciprocity, he...failed to make any disclosure of having
practiced in the State of California, even though his
application required such disclosure."

DATE: August 23, 1972
JURISDICTION: California

EVENT: "The California medical certificate...was revoked by the
Board of Medical Examiners of the State of California
for...unprofessional conduct by reason of gross negligence
and gross incompe;ence...."

DATE: March 10, 1973
JURISDICTION: Minnesota

EVENT: "The Minnesota State Board of Examiners suspended the
license of Respondent based upon the Revocation of
Respondent's license to practice medicine in the State of
California" -

AN
.

DATE: June 1, 1973

JURISDICTION: South Dakota

EVENT: "...voluntarily surrendered his license to practice
medicine and surgery in the State of South Dakota, as well as
waiving all rights to renewal or reinstatement of such
licensure at any future time.®

DATE: June 1, 1974

35-874 0 -~ 84 - 5
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JURISDICTION: Nebraska

EVENT: License revoked. "...acts of gross negligence and gross
incompetence (in California)...are due cause for the
revocation of his license to practice medicine and surgery in
the State of Nebraska....It is hereby adjudged, ordered and
decreed...the license...to practice medicine and surgery in
the State of Nebraska...is hereby revoked for all time...."

DATE: From October 1974 through March 1975
JURISDICTION: Michigan

EVENT: Works as medical director at G E C S . Terminated
Tor falsifying his application and personnel record.’

DATE: From May 1975 through August 1975
JURISDICTION: Michigan

' EVENT: Employed as medical director at the F_M__C__ W__H

in Dearborn. Requested to resign by management for falsifying
his employment application.

DATE: October 3, 1976
JURISDICTION: Illinois

EVENT: "...the Medical Disciplinary Board of the State of
—YTlinois ...filed a formal complaint against said Respondent
and sent notice of said complaint to the Respondent by
registered and regular mail...." -



DATE: November 3, 1976
JURISDICTION: Illinois

EVENT: The Medical Disciplinary Board held a "hearing on the
complaint filed by the Department...Respondent was not
present at said hearing...(although) due and proper statutory
notice of the hearing was received.”

DATE: December 20, 1976
JURISDICTION: Illinois

EVENT: "...the Director of the Department of Registration and

T Education...did sign an order that the License of the
Respondent...as a physician, be suspended for six months
during which period (he) might appear before the Medical
Disciplinary Board to offer evidence relevant to (his) future
licensure. If (he does) not appear...during that six (6)
month period then...license...shall be revoked."

DATE: March 1977
JURISDICTION: Michigan

EVENT: License revoked, based upon California and Nebraska
actions.

DATE: March 18, 1977
JURISDICTION: Michigan

EVENT: “"The Board requested that an attempt be made to locate
D.Q.F., M.D., and personally serve the attached 'final
order'...the investigator went to the University of Michigan
Campus” and was "advised...that Dr. F. resigned without
reason...and left-a forwarding address"...the investigator
went to the forwarding address, and left a message there,
"but to date has not heard from Dr. F.". Theé investigator
went to the L H Center where "the
Administrator...advised that Dr. F. was released...after
receiving information from the Board that (his) medical
license had been revoked....the only address (the
Administrator) had for Dr. F. was 8230 Merriman Road,
Romulus, Michigan. Same day, found 8230 Merriman Road,
Romulus, Michigan to be a non-existent address....Unable to
determine the whereabouts of Dr. F. to serve the attached
‘final order.'” :



DATE: August 11, 1977

JURISDICTION: Illinois

EVENT: License revoked. "...the Director of the Department of
Registration and Education...did sign an order that the
license of the Respondent...as a Physician and a Surgeon, be

revoked....the order of revocation...will be 1mp1emented as
soon as possible and practicable as provided by law."

STATUS: ACTIVE.

Indiana license, issued 7/1/65, expires 6/30/84.



M.R.J.,M.D.
Board Certified Family Physician Excluded by HHS for:
Unnecessary Services

Poor Quality of Care
Poor Documentation

Summary of Medicare Earnings:

1978 - $27,884
1979 - $32,256
1980 - $48,539

1981 - $31,843

DATE: May 13, 1980

JURISDICTION: DHHS Health Care Financing Adminiétration, Region
II.

EVENT: "...a New York County Health Services Review Organization
] (NYCHRSRO) physician advisor (family physician) performed an
on-site visit...and reviewed nine (patients') charts. Based
on this physician's findings, NYCHSRO requested written
rationale from Dr. MRJ for:
1. The routine performance of physical examinations, chest x-
rays, and laboratory testing every six months.

2. The lack of chart documentation concerning breast and
rectal examinations.

3. The frequent use of B-12 injections.

4. The use of hormonal drug combinations to treat arthritis.”

DATE: Between July‘14, 1980 and September 11, 1981.

JURISDICTION: NYCHRSRO

EVENT: NYCHSRO holds a series of consultations and discussions
Of cases with Dr. MRJ and several expert physicians,
including a family practitioner at Dr. MRJ's urging. These
physicians verified the previously identified problems.

DATE: September 15, 1981

JURISDICTION: NYCHRSRO

EVENT: NYCHRSRO reaffirms its decision to recommend permanent
exclusion from the Medicare, Medicaid, and Title V programs.

Forwards recommendation to New York Statewide Professional
Standards Review Council, Inc.




DATE: November 23, 1981

JURISDICTION: New York Statewide Professional Standards Review
Council, Inc.

EVENT: NYSPSRC forwards recommendation of NYCHSRO to DHHS' HCFA
Region II office with statement that NYSPSRC's "...Committee
(on Sanctions) agreed with the PSRO that significant
deficiencies in the quality of medical care provided by Dr.
MRJ included the following:

--Management of patients seriously below acceptable
standards of medical care;

--Inappropriate use of pharmaceuticals, including but not
limited to: Vitamin B-12 injections, hormones, iron,
anti-depressants, and anti-inflammatories;

--Abusive overutilization of services and visits;
--Inadequate chart documentation."”

The New York Statewide Professional Standards Review Council
also agrees with the PSRO's finding that Dr. MRJ's medical
practice is potentially dangerous to the health and well-
being of his patients.. The Council's recommendation is as
follows:

"In the opinion of the Council, the care provided by (him)
to federal beneficiaries was flagrantly below acceptable
levels of professionally recognized quality
standards...Therefore, the Council recommends to the
Secretary of Health and Human Services that (he) be
excluded permanently from eligibility to provide Title V,
XVIII and XIX on a reimbursable basis."

DATE: June 18, 1982
JURISDICTION: DHHS, HCFA, Region II

EVENT: Regional Division of Quality Control's forwarding PSRO
"Sanction Report" to Director of Bureau of Quality Control
with recommendation “...that Dr. MRJ be excluded from
participaton...” in Title V and XVIII, and XIX programs for
at least one year or "...until he can demonstrate that the
grounds for the exclusion have been removed."

DATE: September 3, 1982
JURISDICTION: U.S. Congress

EVENT: Section 143 of the Tax Equity and Fiscal Responsibility
Act of 1982 (TEFRA), amending Chapter 11 of the Social
Security Act, inadvertantly removes DHHS' authority to
exclude Dr. MRJ from the Medicaid and Maternal/Child Health
programs.
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DATE: June 29, 1983
JURISDICTION: DHHS

EVENT: HHS writes to Dr. MRJ notifying him of their proposal
"...to exclude all items and services furnished by you from
Federal reimbursement under title XVIII (Medicare) and title
XIX (Medicaid) of the Social Security Act for a period of 3
years..." and providing him with an opportunity to submit
written arguments as to why he should not be excluded.

November 2, 1983: Dr. MRJ notified of his exclusion from
participation in the Medicare program (alone) for a period of
three years. The exclusion occurred because Dr. MRJ
"...provided services which failed to meet professionally
recognized standards of health care; provided services that
were not medically necessary; and failed to provide adequate
documentation of such medical necessity and quality...At the
conclusion of three year period of time or anytime
. thereafter, you may be eligible for readmission to the
programs.”

DATE: November 30, 1983
JURISDICTION: DHHS

EVENT: Attorney for Dr. MRJ writes HHS requesting an immediate
hearing regarding his exclusion from Medicare program,
claiming in part that “irreparable harm is being done to Dr.
J. and his patients."

DATE: January 12, 1984

JURISDICTION: United States District Court for the Southern
District of New York.

EVENT: Dr. MRJ sues HHS and numerous others, seeking a

preliminary injunction preventing HHS' exclusion from being
implemented.
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F.L.S., M.D.

Disciplined for:
Falsifying of Medical School Diploma
Falsifying Results of Blood Tests
Failing Competency Test

--Summary of Practice and Disciplinary Actions--

o Has held licenses in at least 6 states (AZ, CA, MA, NV, OH,
wv). -

o Licenses revoked or surrendered in at least 3 states (AZ, CA,
OH) .

o Now licensed in 1 state (NV).

o] March 1981: Admits to California Board of Medical: Quality
Assurance (BMQA) he misrepresented his educational
qualifications. In agreement with the Board, he surrenders his
license prior to BMQA's filing of a formal proposed decision.
BMQA's accusation is then dismissed, but BMQA retains the right
to raise the issues again if he should ever reapply for a
California license.

o July 1981: A Federal Grand Jury in California indicts him on
ten felony counts. Indictments include multiple counts of
submitting to the Food and Drug ‘Administration falsified blood
test documents while engaged in human subject research designed
to test a new drug approved by FDA.

[¢] October 1981: Convicted of submitting false documents to the
FDA. Ordered to pay a $5,000 fine (in lump sum or installments),
receives a suspended prison sentence, is placed on five year
probation, and is prohibited from practicing medicine unless
lawfully licensed. Nine counts are dismissed.

o March 1982: Having admitted the medical school diploma he
submitted with his application for licensure in Arizona is false,
and having failed a medical competence examlnatlon, the Arizona
board revokes his license.

o October 1982: The Nevada state board revokes his license
based upon the other state and federal actions, but stays the
revocation and orders five years probation.

O November 1982: After receiving from the Ohio board two
citations (alleging falsified graduation papers and a felony
-conviction), he surrenders his license to practice in the state.



! 69

F.L.S., M.D.

DATE: March 1, 1981
JURISDICTION: California

EVENT: "F.L.S., M.D., admits he incorrectly represented his
educational qualificatlons to practice medicine in the State
of California and is desirous of surrendering his certificate
of licensure to the Board of Medical Quality Assurance for
their formal acceptance. ' In consideration therefore, upon
accepting the proffered surrender herein, the Board of
Medical Quality Assurance agrees to dismiss the
accusation...prior to the submission of a'proposed decision
wlth no prejudice -to the board's raising the issues therein
in a formal proceeding should F L.S., M.D., reapply for
licensure in California.

DATE: July 9, 1981

JURISDICTION: U.S. District Court, Central District of
California.

EVENT: "...A Federal Grand Jury indicted F.S. on 10 Felony
counts."

DATE: October 15, 1981
JURISDICTION: U.S. District Court, Central District of CA.

EVENT: "...convicted of the offense of submitting false
documents to (the) Food and Drug Administration... as charged
in Count Three of Indictment....IT IS ADJUDGED that on Count
Three of the Indictment the defendant pay a fine to the
United States in the amount of $5,000.00. Imposition of
sentence as to imprisonment only is suspended and defendant
is placed on probation for a period of five (5) years...and
upon the further conditions that defendant (1) pay the fine
herein imposed in a lump sum or in installments arranged
through the Probation Office: (2) not practice medicine
unless lawfully licensed; and (3) take no part in the conduct
of any medical research investigation in connection with new
drug applications or otherwise....IT IS ORDERED that Counts
One, Two, Four, Five, Six, Seven, Eight, Nine and Ten of the
Indictment are hereby dismissed....". .

DATE: January 14, 1982
JURISDICTION: Ohio
EVENT: "...the Ohio Medical Board issued a citation letter to

Dr. S. concerning his alleged falsification of his documents
of medical education.”
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DATE: March 4, 1982
JURISDICTION: Arizona

EVENT: "...Doctor S. admitted that in applying for a license to
practice medicine in the State of Arizona he submitted a
diploma entitled “"Diploma de Doctorate en Medicine et
Chirugie”, from University of Saigon in Saigon, Vietnam, as
evidence of his graduation from medical school and further
admitted that he now recognizes said diploma is false.
Nevertheless, Doctor S. contended that he did in fact attend
medical school at the University of Notre Dame School of
Medicine in Hanoi, Vietnam." Doctor S. was ordered to
undergo an oral medical competence examination. "A review of
the transcript of the oral medical competence examination and
the conclusions of the examiners show Doctor S. to be
medically incompetent...in that he is lacking in sufficient
medical knowledge and skills, in that field of practice in
which he engages, to a degree likely to endanger the health
of his patients....Doctor S. is guilty of unprofessional
conduct and medically incompetent....IT IS ORDERED that the
license of F.L.S., M.D., for the practice of medicine in the
State of Arizona...be and hereby is revoked."

DATE: April 14, 1982
JURISDICTION: Ohio

EVENT: "...the Ohio Medical Board issued another citation letter
alleging a felony conviction."

DATE: October 25, 1982
JURISDICTION: Nevada

EVENT: The state board, "...having duly considered the entire
record and proceedings, found the Respondent guilty of the
charges in the Complaint, to wit: That Respondent's license
to practice medicine had been revoked by another jurisdiction
and that Respondent had been convicted of a felony, and
concluded that cause existed for the following Order...NOW
THEREFORE IT IS ORDERED that Respondent's license to practice
medicine in the State of Nevada is hereby revoked; provided
however, that the execution of said Order of Revocation is
stayed and Respondent is placed on probation for a period of
five years beginning with the effective date of this Order."

DATE: November 22, 1982

JURISDICTION: Ohio

EVENT: "“"the above-named physician voluntarily surrendered his
medical certificate to practice medicine and surgery in the
State of Ohio..."

STATUS: ACTIVE.

(Oon probation, must annually demonstrate competence; may not
practice obstetrics) :

Nevada License, Issued 6/7/76, Expires 12/31/84.

Medicare, Medicaid certified.
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D.Y.S., M.D.

Disciplined for Grossly Negligent and Grossly Incompetent Surgeries

--Summary of Practice and Disciplinary Actions--

o Has held licenses in at least 3 states (CA, MI, NY).
o Licenses revoked in at least 2 states (CA, MI).

o Now licensed in New York.

[o] Between February 1968 and November 1969 performed on three
California patients grossly negligent and grossly
incompetent back surgeries, resulting in one woman's
death.

[] About 1970 leaves the country to live abroad.

o October 1973: California's Board of Medical Quality
Assurance {BMQA) revokes his license (he is not present at
the hearing; represented by attorney).

<] March 1976: Michigan reinstates his license. Works in
Detroit until December 1976, when he is fired.

o Leaves the country again, spending 1977 in Europe.
o February 1979: Michigan license revoked.

] During 1981, New York is investigating his problems in
California and Michigan.

o During 1982, applies for licenses in Kansas and Alaska.
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D.Y.S., M.D.

DATE: February 26, 1968
JURISDICTION: California

EVENT: “Respondent has been guilty of unprofessional conduct in
that he was grossly negligent and grossly incompetent with

respect to his care and treatment of his patient, T.O0., as
followys:

"Respondent performed extensive and dangerous surgery,
consisting of a bilateral laminotomy and a total
laminectomy on said T.0. ....Said surgical procedures were
performed by respondent in the absence of physical or
other findings to support the said surgery, and respondent
thereby subjected his said patient, T.0., to the risk of
dangerous and unnecessary surdical procedures."

"Respondent has been guilty of unprofessional conduct in that

he was grossly negligent and grossly incompetent with respect
to his care and treatment of his patient, R.T. as follows:

"Without first localizing or verifying the existence of a
lesion, or determining the existence of an emergency or
indication for a surgical procedure, respondent performed
an anterior cervical disc excision and an anterior
decompression of the cervical spine and dura upon said
R.T.... In performing said surgical
procedure...respondent was guilty of gross negligence and
gross incompetence in that it did not appear that said
R.T. was suffering from any condition which would justify
the surgical procedure performed by respondent, and the
same constituted unnecessary and dangerous surgery."

DATE: November 18, 1969
JURISDICTION: California

EVENT: "Respondent has been guilty of unprofessional conduct in
that he was grossly negligent and grossly incompetent with
respect to his care and treatment of his patient, F.P. as
follows:

“"Respondent, without prior myelographic or
electromyographic or physical findings of sufficient
magnitude to warrant a surgical procedure, performed
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extensive and dangerous surgery, consisting of an anterior
discectomy and anterior decompression of the dura at the
C-5 to 6 and C-6 to 7 levels on said F.P.... Respondent
was guilty of gross negligence and gross incompetence in -
the performance of said surgical procedure without
myelograhic, electromyographic, or physical findings of
sufficient magnitude to warrant such an extensive and
dangerous surgery."

DATE: April 19, 1969
JURISDICTION: California

EVENT: "Respondent has been guilty of unprofessional conduct in
that he was grossly negligent and grossly incompetent with

respect to his care and treatment of his patient, M.D., as
follows:

"Respondent caused said M.D. to be admitted...and on April
21, 1969, respondent performed on said M.D. an anterior
cervical disc excision, according to the Cloward
Technique, with discogram at three levels, a three level
Dowel-Cloward Iliac Crest Graft, with three level anterior
disc excisioh and posterior decompresion back to the dura
and slightly laterally. During the course of said
surgical procedure, respondent encountered a large bleeder
at the C4-C5 level and packed it with Oxycel. A dowel
graft was hammered home over this Oxycel. The use of
Oxycel by respondent under said circumstances during said
surgical procedure, and the hammering home of the dowel
graft over the-Oxycel pack as aforesaid, each constituted
acts of gross negligence and demonstrated gross
incompetence by respondent. As a direct result of
respondent's said gross negligence and gross incompetence
in the management of M.D.'s case, she expired on April 22,
1969." . .

DATE: October 24, 1973

JURISDICTION: California

EVENT: "The physician's and surgeon's certificate heretofore

T issued by the Board of Medical Examiners to respondent...to
practice medicine and surgery in the State of California is
revoked, separately and severally as to each of said causes
for é;scipline."

s

/
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DATE: March 12, 1976
JURISDICTION: Michigan

EVENT: Michigan Department of Licensing and Regulation
reinstated Dr. S.'s expired license.

DATE: February 1, 1979
JURISDICTION: Michigan

EVENT: "Licensee, then a Board Certified Orthopedic Surgeon,
after a formal hearing before the California Board of Medical
Examiners...was determined to have committed acts of
unprofessional conduct in that he had been grossly negligent
and grossly incompetent with respect to the care and
treatment of his patients.... the holding in Maccarato v
Grub,...in LeBlance v Lentini...(is instructive):

“"The reliance of the public upon the skills of a
specialist and the wealth and sources of his knowledge are
not limited to the geographic area in which he practices.
Rather his knowledge is a speciality. He specializes so
that he may keep abreast. Any other standard for a
specialist would negate the fundamental expectations and
purpose of a specialty. The standard of care for a
specialist should be that of a reasonable specialist
practicing medicine in the light of present day scientific
knowledge. - Therefore, geographical conditions or -
circumstances control neither the standard of a
specialist's care nor the competence of an expert's
testimony.

"Licensee being a Board-Certified Orthopedic Surgeon in 1968~
1969 is held to a national standard of care and having
performed the acts violative of the standard of care in
California, he violated minimal standards of care in
Michigan....The license to practice medicine in the State of
Michigan heretofore issued to D.Y.S., M.D. shall be and
hereby is revoked."

Shortly after this action, according to an article in the
Detroit Free Press, dated 4/4/84: "S., 55, did not have
kind words for the Michigan Board: 'I think they're the
biggest bunch of lying, cheating frauds in the world. In
spite of the fact that I had good references from Detroit,
and in spite of the fact that I was the most super-trained
and highly trained man in the entire history of the world,
they revoked my license. They should be lined up in front of
the AMA building in Chicago and machine-gunned to death and
the blood left there for a day.' "
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DATE: August 12, 1981
JURISDICTION: New York
EVENT: In response to New York State Department of Health's

inquiry into Michigan state action, certified copies of final
order sent New York.

DATE: October, 1982

JURISDICTION:Kansas
EVENT: License application denied based on California's action.

Ransas notified by Michigan Board about California & Michigan
revocations per Kansas Board's request.

DATE: November 19, 1982
JURISDICTION: Alaska
EVENT: 1In response to Alaska's Division of Occupational

licensing request, Michigan authorities sent certified final
order of Michigan decision.

STATUS:
ACTIVE

New York license, expires 12/31/85. Eligible for Medicare
reimbursement.



. Volurne 153, Number 333,

76

ArrENDIX 2—NEWsPAPER ArTICLES DEALING WITH UNFIT
MzepicaL PRACTITIONERS

Detroit Hree Press

Phee (A

ON GUARD FOR 152 YEARS _

Sunday, Aprd 1, 1984

A system
:whose ills
can be fatal

Dr. Weldon Cooke 's mistake lefta healthy 19-year-.
dead on the operating table. Dr. Edith Lee
n Texas. Dr. Larry Kompus seduced his
jerely disturbed psychiatric patients into homosex-
31 relationships. Dr. Dale Williams has been barred:
m two Muskegon hospitals and sued 10 times.
All four doctors can still practice in Michigan.
Dr: Joseph Rucker Sr. cannot. He lost his,license
. AItEr his botched abortions left two women sterile and
_zesultedm thebirth of a baby with aplece of her salp
“missi
Iy But Rucker kept his’ Ilcense for nine years while hxs
Ccase dragged through hearings and into the courts.”
“hitring the last four of those years, the state paid him
almost $1 million to care for Medicald patients.
=--After a 15-moath investigation of how effectively

€ Michigan Board of Medicine protects the public- -

-agalnst Incompetent doctors, the Free Press has found
leymumnpaﬂentin Michigan: " °

- The.only thing you can assume from meuceuseon
“the office wall is (hat,your doctor Weat:to. megigal,. !
5001 ard oge passed  tosts) Eyr fhesiate
ertification that yoar do<tor {8 compebeit — m
“offer reasonable assarance-that the'doctor who may - |
&wme.mmtbpowerowynulsm:mdrmh
Wt mentally ill, is not \umhlml Meast
minizally competent. " . .ee

bad doctors/license to err? -

Flrst of seven parts

* If you are an incompetent doctor:

@ The chagees are good that you will never come to,
the state’s attention.

@ Evenif you do, the state has to produce both expert
‘withesses and physical evidence to prove your incom- .
petence, much as a prosecutor would have to prove 8

‘case in court. Often the state fails. '
+ ® Even if the state does bring charges, you will be’

able to continue treating patients for an average of

%4 years before your case is resolved.

Even {f the board finds you incompetent, you have |
tter than a 50-50 chance of keeping your license.
And if you ldse your llunse. you have a 50-50
ance of getting it back.

l The overwhelming majority of the 20,000 doctors
licensed in Michigan are competent. But that is smal}
|.comfort to the patient- who picks one of thé few

; h!compe!ent ones.

- National estimates — which vary ‘greatly —
_‘suggest that between 600 and 2,000 doctors llcmsed
in-Michigan are incompetent.  ~ -

~..Yet the Board of Medicine revokes an average of
oniy three icenses a year. Another half dozen are’
suspended, and three more, of retirement age, mmn—.
der their licenses.

number of lawyers as doctors — but five times more
. Jawyers lost their licenses in 1982. And 2 disbarred
IIuwygr ‘must wait flve years to apply for reinsm&
ment; a doctor need wait only a year, -
Of the 74 doctars whe lost their licenses in the 1977 ;
1through 1982 period the Free Press studied, 30 so far.
. rhnve them back. Twenty-seven others either have:
ire;llred at an average age of 77, or set up pmuoe ln
ot
In other words. the state forced only 17 dnctors of
#working age out of the profession in six years.
7 Mnchlgln 's probléms are not unique, nor does its
“Board of Medicine compare badly with those in other .
'states. In the last three years, according to the U.S.
Federation of State Medical Boards, Michigan has
ranked at least in the upper half of states in the
‘sumber of acqons taken against doctors.

s

BMONDAY: Why many incom-
petent doctors wilt never ‘be

caught.

W TUESDAY: Doctors who have
lost their-licenses can get them
back — again and again.

W WEDNESDAY:. Doctors who
lose their licenses in Michigan
often become other states’ prob-
iems, and vice versa. .

l THURSDAY: The drug prob-

— doctors who' take them,
doctors who sell them. -

WFRIDAY: Medical societies, |

hospitals and malpractice suils
also are suppesed to help contral
incompetent physk:lans They
don't.

M SUNDAY: Solutions. The |

state plans changes. Howto find a

doctor, report a bad one |-

-and monnnr tne (;are you ge1

By comparison, Michigan has about the sime’ ’

yopR

JRPRE A
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Doctors practlce |
while wheels: turn ?

By DOLLY KATZ
free Prtss Medical Writer
Pamela Wahl-Arnold most Jikely would be alive today if thé
state had suspended Dr. Carol Varner's license one month earlier.
Arnold was the victim not only of bad medicine but also of a li-
censinig system that requires an avérage of 21 years — and as
long as nine years — to investigate, prosecute and decide a case
ugainst an incompetent doctor, and then to enforce that decision.
Meanwhile. the doctor is free to treat patients.

35-874 0 - 84 - 6

Three weeks after
the.dbathof =
Pamela Wahl- ,
' Arnold, left, the
Board_of Medic
] concluded that Dr
Barol Varner's-
handiing of the
case showed
Varner, above,’
was an “imminent’
threat” to public .
sofety. Wahl-
Amoig’s brg thar
Williani Wahi, %
Nonhvme )
: Townsmp. ,called
Varner “just '
totally inept . .."" |
and agks, “Why in !
the hell was she
allowed to
practice? What
protection do you -
have against bad
doctors?”; :

[

Varner practiced from ner ofﬁce near Lansing for five yedrs
while the cases against-her ground to thelr concluslons. (See
chart on Page 12A). The causes of the deluy are clw and
chroiic. So are the Tesults.

Amngld, an’office manager for Burger Klng‘ showed up at-
Varner's Okemos office Match 19, 1982, with classic symptoms of

. untreated diahetes. Later testimony would indicate that she had"

been drinking large quanuues of water and was urinating

frequently. She was weak, gaspmg for breath and clutchmg her

stomach in pain. |
She had been referred to-Varner by a local chiropractor. She
could not have known that the doctor examining her had been
under i igation by state 1 g officials since 1969 for
lmproperly prescnbmg narcoucs, and in 1973 had temporarily
. S SeeWAIT Page 12A
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Licensing.ho_ard cure

is slow and uncertain

WAIT, from Page 1A

lost her license to prescribe narcotics.

She probably did not know that Varner had been
kicked off the staff of Lansing’s Sparrow Hospital in
1977 for mishandling obstetrics cases — or that
Varner was defending herself in two cases before the
Michigan Board of Medicine, cases she would lose.

One, filed by the state Attorney General's office in
1981, charged Varner with 20 counts of irresponsible
drug prescribing.

‘The other, which the state flled in 1978 and
amended in 1980, charged Varner with incompetent
{reatment of seven patients, including a woman
whose baby almost died during a home birth.

For at least a week before that birth, Carribea
Chappel, 25, had symptoms of pre-eclampsia, a poten-
tially fatal complication of pregnancy. But Varner
went through with the home birth, arriving without a
stethoscope or other basic medical equipment, accord-
ing to the hearing examiner’s findings. She reportedly
tried to speed up Chappel's difficult, 21-hour labor by
dousing her with vinegar and witch hazel. She
performed an episiotomy — an incision to widen the
vaginal opening — on Chappel and did not repair it.
She prescribed sea lettuce leaf tablets for Chappel's
post-delivery bleeding, which continued for five
weeks until another doctor removed the retained
pieces of placenta that were causing the bleeding.

‘Frep Press Pholo
‘Jacob Chappel, now 5, survived Varner's in-
competent treatment.

‘The baby, Jacob, was rushed to Sparrow Hospital
in critical condition and survived a traumatic night
during which his heart stopped twice, according to the
state charges and his mother.

Questions not asked
‘The drug charges and her handling of obstetrics

.cases eventually would cost Varner her license.

But during the snail's pace of the process, Arnoid
lost her life.

On that March day in her office, contrary to basic
medical practice, Varner did not ask Arnold whether
she was drinking a lot or urinating frequently, even
though Arnold said her throat was dry, drank a cup of
waler in Varner's presence and excused herself to use
the bathroom, the hearing officer found.

Varner did not ask Arnoid if she had a history of
diabetes. She did not perform the simple urine or
blood tests that would have revealed the diabetes.

Instead, Varner concluded that Arnold’s rapid
breathing signaled an anxiety attack. She made
Arnold breathe into a paper bag to slow her breathing.

“Just take it easy,” she told Arnold. She gave
Arnold a pain shot and a prescription for sedatives,
and sent her home, with instructions to come back if
she was not better in a few hours,

Three hours later, her friend, Teresa Wood,
brought Arnold back, no better Varner recommended
counseling.

That night, Wood called Varner, said Arnold was
getling worse and asked if she should take her to '
hospital. No, Varner responded, it would just confirm
her emotional feelings. - .

The nexy morning, Wood could not wake Arnold.,
An ambulahce took her to Sparrow Hospital, where.
doctors diagnosed diabetic coma. o

- The diagnosis came too late. Arnold died the next .
morning, despite emergency treatment.

Varner later claimed she was misled by Arnold’s
unusual symptoms — although the doctor at the
hospital testified he was able to dlagnose Arnold’s.
diabetes within 30 seconds.

“I did miss the diagnosis,” said Varner, now 59. “
had never before séen a woman in diabetic coma who
was alert and wide awake. And she gave such aj
wonderful history to indicate a severe neurotic.”

Both the doctor who signed the death certificate
and the doctor who performed the autopsy concluded
that Arnold died of diabetes, but Varner insisted that
Arnold was a victim of poor treatment at the hospital.

“She didn't die of diabetes,” Varner said. “She was
drowned. They gave her too much fluid at the
hospital. The hospital knew they’d blown it, so they

‘sicced the family on me.”
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Docdior an ‘imminent threa?’

‘Three weeks after Arnold’s death, on April 14,
1982, the Board of Medicine concluded that Varner’s
handling of the case showed she was an “imminent
threat” to public safety. Invoking its emergency
powers, the board summarily suspended her license
while it considered the charges. ,

Fight days later, the board issued its decision on the
1978 charges of incompetence in delivering babies and
treating gynecologic patierits. )

Varner's license was suspended for at least a year.
Upon reinstatement, she would not be allowed to
ipractice obstetrics for three years. -

Tiad the board’s order come 34 days earlier, Varner
‘would not have been able to treat Arnold.”

Six months after Arnold’s death, the board revoked
Varner's ficense on the basis of the 1981 drug charges.

And last August, the board revoked Varmer's.
license again because of her treatment of Arnold.

The board ordered that the two revocations run
.consecutively. Because a doctor can apply for rein-
statement a year after a revocation, the board’s order
means that Varner can apply for her license in
September.

“SHE.KILLED my sister,” said Arnold's brother,
william Wahl, of Northville Township. “The doctor
you depend on was just totally inept. She couldn’t
even-make the basic diagnosis.

“The whole point is, why in the hell was she
allowed to practice? What protection do you have
against bad doctors?”

The agency that is d to protect Michig:
citizens against bad doctors is the Michigan Depart-
ment of Licensing and Regulation, which includes 13
boards that license the state’s 170,000 nurses, medical
doctors, osteopathic physicians, dentists and other
health care professionals. -

Like other states’ medical boards, Michigan’s
Board of Medicine licenses new doctors, who have
graduated from medical school and passed examina-
tions, and established-doctors — like Varner — who
can show they are licensed in other states. Varner was
originally licensed in Ohio. After the Board of Medi-
cine licenses doctors, it is supposed to make sure they
‘remain at least minimally competent.

In practice, though, the board does ot monitor all
20,000 of Michigan’s doctors — 4,000 of whom are
currently practicing in other states. '

Instead, it weighs evidence against those who ~
come to the attention of the Department of Licensing
and Regulation because of citizen complaints or
because they have been disciplined by a hospital, sued,
or investigated by drug agents. .

VARNER’S OBSTETRICS case took five years to
iwendits way through the state ficensing system, from: ;
June 1977 — when licensing officials learned of the !
problem — until the board suspended her license in'
April 1982. The drug case took almost three years.

A J'ree Press study of 187 cases brought before the
Board of Medicine by the attorney general from 1977
through 1982 shows that Varner’s cases took longer
than average but were not unusual.

In those six years, the average case took 214 years
from the time the doctor came to the state’s attention’
until the board's order took effect. |

pRESS [SeNPAN. a1 [ (r8%  ppce 1EA

The process takes so long partly because the !
Department of Licensing and Regulation is disorga-
nized and underfinanced. But it is also the result of a
regulatory system that seems designed more to pro-
tect the health care professional’s license than to
protect the public’s health. (See steps, Page 13A4.]

il_)kelays hurt some cases

Some cases do move swiftly.

The board revoked Dr. Pedro Berdayes' license
only 15 days after an off-duty police officer caught
him injecting himself with Talwin, an addictive
‘painkiller, in a pharmacy parking lot.

That April 1980 case was handled so quickly
‘because Berdayes’ license had been taken away once
before, in 1977, after he admitted-he was a Talwin
-addict. The board had restored his full license only
three months before the parking lot incident.

Berdayes® first case took three years, slightly
longer than average. But many cases take far longer.
Dr.. Willard Green signed an agreement in 1983,
shortly after his 80th birthday, that he would retire
'when his license expired at the end of January 1984 —
almost eight years after Pontiac General Hospital
notified the board that his admitting privileges would
not be renewed because of poor quality patient care.

Dr. Joseph Rucker Sr. lost his license last year —
nine years after the state learned about botched
abortion attempts at his Detroit clinic.

Indeed, delay sometimes renders the board's action

meaningless.
" Eight-year-old Tracey Mallory died of blood poi-
‘soning in Traverse City in 1975. Her doctor, Charles
‘McManus, admitted her to the hospital by telephone,
never went in to examine her and never diagnosed her
jllness. By the time the board’s 60-day suspension of
‘his license took effect, jn 1981, McManus already had
moved to Hawaii and begun a family practice.

~ MOREOVER, A BAD doctor often practices for
years before the problem even comes to the state’s
attention.
" Dr. Stanley Lynk’s reputation as an irresponsible
drug prescriber was well established in Flint by 1976.
But the board did not get wind of the problem until
11980, after one of Lynk's patients died of a drug
‘overdose and the attorney for the family notified the'
‘board. Lynk, who by then had moved his operation to
'a room at the Scenic Motel in Grand Blanc, was
'summarity suspended Sept. 2, 1981.

Some incompetent doctors may never be caught.

Licensing officials do not know about the skin
‘doctor who gave a 61-year-old woman the gruesome
disease that helped kill her. In an attempt to treat her
‘Therpés infection, the doctor on April 1, 1982, gave her
a smallpox vaccination — despite repeated warnings
from the manufacturer and the federal government
that the outmoded practice is dangerous and has no.
:proven value in the treatment of herpes or any other'
disease. o
\; At the site of the vaccination on her left arm, the;
woman developed a small uleer, filled with dead skin-
‘and pox virus, that grew — and grew. By the time Dr. .

*Marc. Gurwith, an infectious disease specialist, saw-

‘her at St. Lawrence Hospital in Lansing, the ulcer was
two inches square. Within a month, another ulcer.
'formed on her left thigh.
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" DOCTORS TRIED to kill the pox viruses with
interferon. They tried to cut away the ulcer on her
‘thigh. Nothing worked. The areas of dead and dying
tissue spread across her arm and thigh.

- Lventually, doctors discovered an underlying can-
cer that had raised havoc with her body’s defense

isystem, permitting the vaccine virus to grow un-

‘checked.

By the time she died last spring, the ulcer on her
arm measured about six inches by five inches.

Gurwith said he believes the smallpox ‘vaccine
infection contributed to the woman's death. “It cer-
tainly made her miserable the last months of her life,”
he said.

Although Gurwith sent a report on the case to the
federal Centers for Disease Control, he would not:
reveal the doctor’s name and says he will not report
him to the state.

“I'm certain he'll never do it again,” he said.

“Secondly, although I consider it malpractice and bad

‘medicine, there are people who do it.
“I'm not sure it’s my business to report it, nor do 1
think the medical board would do anything about it.”
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Carol Varner's_ hcense was suspended after more following chronology is based on heanngs records,
than a dozen yéars of charges of incompetence and ~ testimony and other documents filed in Varner’s casq: :'

mdlscnmxnate prescnblng of dangerous drugs The

Key: Dldru'g vlolatlons

incompetengy

ob'steh'léo-gynecology

general megdical
Incompetency

Damwhmspedﬂcmﬂommhkmmmhbddhmemamatewmmmmm

_Decomber 1978: . -

S} Lawrence Hospital suspends Vamer's
prM)oges to admit obstetrics patlents.

SIS |

by arner for methadone. Another wamn-
ing.

I :
Aug. 2, 1971~ . !
Three faderel drug agents try to meke a
dru buy. Yamer says she's not accept-
ing new pat patients. X

T

Aug. 16, 1871:

Board of Pharmacy informe Bosrd of

Medicine of complaint from 8 woman

msayanlsprmwlana
] - : .

Auu 20,997%° |

Board of Medicing Toquests Momsr ln-“
vesﬂgaum

Juhe 78, 1977: .
Board of Medicine asks for Investigation.

1

.| tor for 100 tablets of Leritine,
axarh. .

eoneenﬂngbothmvlolaﬂonsandaeneml 'Incompetency.
N X 1 Al
Dec. 29, 1969: P -
Apj’ll 5, 1872
State board of Medicine rquests invssﬂ- : *
: - ard member demands to know, once
mmtnaman | ||
tor done or &n 18-yoar-oid man, | over fast two fo threa yours ere trie, “y
' v 1
Apri} 29, 1970: April 6, 1972: :
lmestlgatcv contacts Vam«, wams ter Investigator gets t. Varnér
against ndiscriminate prescribing of nar- puts her hands on Mis back for 30 set-
cotics. Case closed. . ofds, writes prescription for Demerol,'a
- L x ke narcotic, )
A . — T 0
my 11, 1970: . \ :
orslaamufmapfescﬂpﬁons i Aprll 11, 1872:

Varner writes prasorlpﬂon for lnvssﬂéa-

July 8, 1977:
Vamer lnad ately many tient
oqua w ages pa :s

| meunygaedom v i

- T

with no

[

Dec. 21,1972 - .

Juy 7, o -

Spmuw Hosplta! suspends Vamer be- i
Gause of years of problems with fecog-

‘| Vamer mlsmanaqes pregnam:y at St
Hospital.

nizing pregnancy complications.
Attornsy geheral lssuss tormal — —
Iarner: Hbing = -
for oths togat and ther- | T
mwwu'mm s d Jlﬂ!/ ;‘29.,1977 R
L "’“Wmaﬂcy(bma:ﬁbabyrwmll w,,.” !
’ Y section
Feb. 21, 1973: by another doctor.
for three years 'm I " ; -
aamtopmcdboﬁangmudw N e —
I : February 1878; Y
Suby :
AP"I 28,1975: ' - <. poenas sued fopvgmefs. records.

I
| sopt. 17, 1971:

'mw,tm.

[ R )

BoardofPharmaw
ficensa'to ne:eouesandoma
GWMM
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Dec. 6, 1978:
Atforney gener.
VYarner with 10_counts of incompe-
tence In obsl-trld-gymeology cases.

82

] Dec..3, 1980: - .

vamer's lawyer withdraws; hearing. ad-

phcE 134

1

April 13, 18822

Attoiney general charges. Varner
with Incompetence In Amo!d’c treat-
ment.

I

Jan. 21, 1979:

-| Varner agrees to home delivery 01 high-

risk pregnancy. Arrives without basic
equipment. Carribea Chappel, 25, in la-
bor 21 hours. Varner ignores fetal dis-
tress. Baby rushed.to hospital in critical
condition. Chappe! bleeds five weeks

 from _ retained . placenta. Varner pre-

soribgs sea lethuco leaf tablos.

journed.
|

;;: gonuo’ ot Vamer with

counts of rreshon )

of " nare and other dangefous
LI e

Feb. 19, 24-25, 1981:

d

<April 14, 1982:
Board, Invoking its emergency pow-
ers and declaring Varner “an Imml-
nent threat to the public heaith, safe-
ty and welfare,” mmmarﬂy suspends
her license.

[

1 Lavyer tor Carribea Chappe informs

board of her treatment by Varner.

I

1 June 10, 1980:

Board proposes settlement: Varner not
to practice obstetrics or neonatology;

-| three years’ probation. Settlement fails.

I
Oct. 2, 1980:

-] Attorney genera! adds Chappet case to |

charges against Varner.

- I

Oct. 3, 1980:

| First nearing. - L

syrptoms of diabetes. Varner diag-
noses emotional trauma, tells Arnold to
breathe into a paper bag as treatment
for hyperventilation.

March 21, 1982

Arnold dles of diabetes at Sparrow
Hospital. )

i 1

April 2, 1982

| Hearing law fudge issues opinion finding
Vamer incompetent in obstetrics-gyne-
7 cology 0ases.

Hearings. B g
— ! | April 22, 1982:
'.Mar’ch 29, 1979; j Board suspends Varner's license for a
N 5 H , tollowed by th ' proba-
Compliance contererice with member of July 22-24, 1981: Z.:T.’«..‘L.'.’: wm:g ah:':a:::?pml:s
Board of Med'lclne - Hearings. obstetrics.
: L I T
Aug. 21 1979: K ) Sopt, 2, 985 - R I
Varner's lawyer withdraws trom thecase t;e:ing S May 2, 1982; ;
g Varner, now unficensed, allegedly dis-
I - | g:nses a na!colk: pemkmer to a wom- |
November 1978: . = Jan, 4, 1982 - -
Varner gets another lawyer, 1 néaring. ' 7
1T — 1 ;
fo T K B May 6, 1982:
'Jan, 8, 1980: : o March §, 1962: . Hearing.
Hospital pharmacist refuses to filt pre- | | Hearing. .
- | scaptions for Vamers patients, notifies |. |
Juhn T —— r= ~
I May 19, 1982
: March 19, 1982: Administrative {aw Judge issues oplnion
Feb. 25, 1980: Pamela Wahl-Arnold visits Vamer with that Varner's drug prescribing was fn-

competent.

May 25, 1982:
' Hearing.

June 7,1982:
Hearings.

June 9, 1982

Attorney general obtains a court or-
der 10 stop Varmer from practicing
without a ficenss.
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July 15, 1982
Hearing.

May 25, 1983:

Administrative law judge issues opinion
finding Varner incompetent in Arnold’s
treatment. . -

k|

Aug. 10, 1983:

‘Board revokes Varrier's license again,
orders that the two revocations run
consecutively. . |

]

Nov. 11, 1984;

Varner is eligible to apply to get her
license back. .
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Sevey s'eps: How the system 'w_orl_(s

Free Press/DICK MAYER

The state Board of Medicine, which makes

the final decision on a complaint against a

doctor, sits at the end of a long, tortuous road

that all complaints have to follow through' the

Department of Licensing and Regulation.
State law, judicial decisions and bureaucracy
have endowed the process with the rigor of a
court proceeding and the complexity of a Japa-
nese tea ceremony. i
Some 250 cases are now scattered through
the steps of the system.

1. COMPLAINT ANALYSIS.

Every complaint against a doctor — whether from an
individual, a hospital or a law enforcement agency — must
enter thé system through the Office of Complaint Analysis,
which packages it for its journey. - ,
_ The office reviews the complaint to determine whether
any of the charges could be a violation of the state
licensing act (fee disputes are not) and sends it to an
investigator or, if it alleges incompetence, to a board
member for evatuation,

By law, incompetence complaints must be sent to a
board member within five days of receipt. In fact, a
complaint now spends as fong as six months in paperwork
at its first stop.

Attorneys, board members and others associated with
the department have complained for years about the
office’s inefficiency. Complaints disappear or are fost. One
complaint fite, about a doctor who had lost his license to
prescribe narcotics, bears this notation: “closed on an
unknown date . .. due to an unknown reason.”

Licensing officials appointed last year by the Blanchard
administration have acknowledged this problem, among
others, and have vowed to improve the operation.

“Every time | check into something, it seems to get alittle
worse,” William Howe, administrator of the Department of
Licensing and Regulation's Bureau of Health Services, told |
the Board of Medicine last December.

The first investigation of Dr. Carol Varner's activities took
three years before a formal complaint could be fiied. The
‘second took 1'% years. The third, a year.

Staff shortages are partly to blame. State budget cuts.
tast May reduced the number of full-time investigators
from 17 to six — to handle investigations for 13 licensing
boards that regulate more than 170,000 health care
professionals. | igators interview wi duct
undercover work, serve subpoenas and collect records.
The two investigators in Detroit are handling a total 6f 120
to 140 cases.

Even when there were 17 investigators, they did not
always seem to allocate their time according to the
seriousness of a case. The Free Press investigation
showed that, except in emergency cases, investigators
took each case as it came in, without priorities. An
investigator spent almost a year determining that a St.
Clair Shores doctor was supervising a physician’s assis-
tant without the approval of the Board of Medicine. (The
doctor was reprimanded.)

Investigators usually have been trained in law enforce-
ment, not medicine or regulatory law; the civil service
hiring guidelines require no specific educational back-
ground. No in-service training is provided, but bureau
director Howe says heis planning a training program for all
employes. N

2. INVESTIGATION

Investigators operate independently of board members
and attorneys. In the cases studied by the Free Press, it
was the investigators who decided whether and how cases
should be pursued. One investigator warned Varner about
her prescribing habits and then closed the case against
her. ’

In another case, an assistant attorney general sent
memos 10 investigators beginning in November 1979,
asking them to investigate complaints about Dearborn Dr. -
John Chester Watts' prescribing. The investigators de-
clined to investigate until 1981. Watts’ license was sum-
marily suspended in January 1982.

“| would say the single biggest cause of delays is that the
board has no control over the handling of the cases and no
information about the cases and no records about them,”
said Dr. James Fenton, a Bay City radiologist who has
been a board member for six years and now is ils
chairman. “We have no power, no authority (over the

_department employes); we just sit and wait. Even if | know
there's a case cooking, | can't get in there and put a torch
under anybody.

“We've offered many suggestions and ‘comments. I've
gotten into shouting matches with cne of the bureaucrats.
We're furious with these delays. Sometimes | feet I want to
go down and punch somebody in the nose because they're

’ N

50 slow.”
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< DETOUR: CRIMINAL COURTS

_ a'criminal case starts, the licensing case usually stops.
' Everybody benefits except the public. :

Prosecutors are glad because they usually don't like to

share thelr information or thein witnesses with other

Lexington, Ky., was released and is on parole in Detroit.
e remains fully (i d. The state's challenge to his. -
license, based on the 1982 conviction, Is pending before
‘the Board of Medicine.
Bonald

enforcement agencies, tor fear it will d& h for
a conviction.

Investigators and licensing officials can accept it because
their jobs b easier. B [ nof afelony is

ground for license revocation, the state's attorney need
only walt for the court o act, then present a copy of the
canviction to the hearing officer, and the state’s case Is
plete. Evenifno jction results, the court testimo-

ny often still can be used. .

Doctors benefit because they can.continue practicing.

The public, however; must walt that much longer to find
out if doctors like Eugene Jakubowski and Leo Donaldson
are fit to practice.

Jakubowski, a former urology resident at Henry Ford
Hospital, was c¢ d in N ber 1882 of particlpati

a surgeon, was charged with second-degree
criminal sexual conduct after a woman clalmed he molest-
ed her while she was a patient at St. Joseph Mercy Hosphtal .
in Pontiac on Dec. 15, 1982.

The Oakland County Prosecutor’s Office has refused to
give state licensing investigators the woman's address
and phone number and has suggested they wait to
question her untii the criminal case is finished. The stateis
waiting. :

Meanwhile, the hospital’s teaching faculty has refused to
certify Donaldson to take the American Board of Surgery
examinations because of his “totally inadequate” perfor-
mance as a resident, according to minutes of the faculty’s
Aug. 1, 1983, meeting.

D

in a prescription mitl that lnveglgétors said poured mil-
lions of doses of addictive, drugs into the i

who is black, charges that the faculty's
actjons were ragially motivated and that hospital officials
hel,

Jakubowskl, who worked undercover for the FBI after
agents caught him, served three -months in prison in

t the criminal charges in retaliation for
Donaldson’s civil rights suits against them.
Donaldson Is on the staff at Kirwood General Hospital

3. ATTORNEY GENERAL’S OFFICE

A completed investigation goes to one of four assistant
attorneys general who handle cases for 22 boards in
addition to the Board of Medicine. The lawyer who reviews
a case often sends it back to Step Two for more
investigation.

A complaint against Dr. Albert Keefer, of Concord,

charging him with prescribing massive doses of narcotics
for minor problems like gum pain, went back to investiga-
tors for another 11 months of investigation after an
attorney examined it. Total investigatory time: two years.
Keefe:, who died recently, ultimately lost his license for six
months.

4. COMPLIANCE CONFERENCE.

Once notified of charges, a doctor must be given a
chance, at a conference with a board member, to demon-
strate either that the charges are a mistake or that the
violations were trivial and have been corrected.

Finding a conference date that fits the schedules of the
doctor, the doctor’s lawyer, the assistant attorney general
and the board member can take months. Carol Varner's
compliance conference came almost four months after
she was charged with incompetence in the obstetrics-
gynecology cases.

EMERGENCY ACTION:
SUMMARY SUSPENSION .

’ . ]

It the doctor's behavior appears to be "an imm'lnent
threat 1o the public health, safety and welfare,” the
attorney general can ask the Board of Medicine to
summarlly suspend the license pending a decision on the
charges. . .

In theory, this provision allows the board to protect the
public against the most dangerous doctors while the cese
wends its way through the system. -

In fact, “imminent threat” Is a slippery concept not easlly

“The designation is easiest to pin on doctors who have
heén convicted of crimes. Convictions are )
- and easily understood — particularly by judges who might
be inclined to strike down a suspension based on the
vaguer concept of competence. Preston Ports, a Three
Rivers physician diagnosed as a chronic paranoid schizo~
hrenic, won a three-year court stay agairst the board's
975 summary suspension. -
in practice, summary suspensions are used not neces-,
sarily against the most dangerous doctors, but against
those whose gulit can be most easily established.

Dr. James Gotham, a fogist, was suspended from.
the Rerper Hospital stalf in December 1981 because he
exhibited impaired memory that doctors attributed to a_
rare neurological disorder, The hospital diately notl-
fied the board of the suspension. .
. The board did not summarily suspend Gotham as an
“Imminent threat” until 1% years later — after he pleaded
gullty in U.S. District Courtio writing ati'lvkrgal. prescriptions

e.

for Quaaludes, a much-abused sed
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5. NEGOTIATIONS

The conference is followed by informal attempts at a

settiement, much like plea bargaining in the criminal’

courts.

The first two lawyers that Caro! Varner hired bargained in
succession with the board's lawyer for almost 1%z years
before a proposed settiement on the incompetency
charges fell through. If the matter had gone directly to a
hearing, Varner might never have treated Pamela Arnold.

Dr. Lois Dunegan sparred with the state’s attorney for
almost three years over charges that her incompetence
led to the death of a 19-year-old Lansing area woman.
Dunegan operated on Cheryl Burnham after the woman
was injured in a traffic accident. The state charged that
she failed to detect the woman's internal bleeding, which
proved fatal. .

By the time the board suspended her license Feb. 8, she
had moved to Pennsylvania and a surgeon’s job at a
hospital there. The physicians who hired her were unaware
of the charges against her.

6. HEARINGS

Drawing out hearings for a year or more seems to be
almost a fine art for defense lawyers and their clients.
Adjournments, reschedulings and other delays can add
months to the process.

Varner's eight days of hearings stretched trom the
beginning of October 1980 to the end of July 1981
Included was a detay of more than two months, when her'
attorney withdrew from the case and she had to find
another.

7. BOARD

At the end of the hearings, the administrative law judge
handling the case writes an opinion and sends it to the
Board of Medicine, composed of 10 doctors, a physician’s
assistant and three people not in a health care profession.
Wiiting the opinion can take several months. The opinion
on Carol Varner's obstetrigs cases came out nine months
after the final hearing and two weeks after Arnold’s death.

Board members read the opinion and decide whether 1o
revoke, suspend or limit a doctor's license, impose proba-
tion or dismiss the charges.

After the board rules, the doctor can move the case into
yet another arena: the courts.

1. /208F AfCE
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What the state revokes,
the courts can restore

By DOLLY KATZ
Free Press Medical Writer
* A final order of the Board of Medi--
" cineoften marks only the halfway point
-in the process of disciplining a doctor.
In the next step, the board is-the
. defendant and the doctor the accuser. A
doctor who loses before the board
might win in the courts — time, money
or license.
1f the Board of Medicine had its way,
Dr. Robert Sillery would not be practic-
ing today. The board ordered the Grosse
-:Pointe pathologist’s license suspended
for at least two years: But a circuit
.court judge overruled the board and
-restored Sillery’s license.
The courts haven't made up their
minds about Dr. Norbert- Anderson, 54,
- of East Lansing, but he’s in no hurry.
'He's been practicing three'yearsundera
court order blocking his two-year sus-
pension for prescribing 6,700 tablets of
& morphine-like painkiller for a drug
-addict.

Judgw ultimately_agreed with the .

“board that Detroit physician- Joseph
Rucker Sr. is incompetent — but not
before he earned almost $1 miltion in
. Medicaid fees during the four years his
_case was in court. ~
. One in five physu:ians whose 'li-
. censes are revoked or suspended wins a
court stay, according to the Free Press
* investigation of cases before the Board
" of Medicine from 1977 through 1982.
' Court reprieves tend to be long.
Once & case enters the courts, it stays
there an average of almost two years,
the Freé Press investigation found.
Meaawhile, the doctors oonunue to
pracﬁce .

TODAY, four’ physicians whose ll-
‘censes have been suspended by the
. board for alleged- irresponsible drug
prescribing continue to practice uder

#*the shelter of court orders.

- Onelis George Shargel, 69, of Bloom-
field Hills, charged with running a
. grescription mill on E..Seven Mile in
‘Detrolt] The board declared Sharge! an

"“imminent thteat to the public-safety”

In 1961 and suspended his license on
cy basis. Oakland County Cis-
-LaPlata-restored

[
provided Shargel give up hisTicense to

~ prescribe nnrcoﬂes nnti] federal’ ‘oﬂl-
cials decide whethef to prosecute:

* patients, and William Stewart, 48, of

Court stays also are protecting Ap-
derson; Donald Finch, 65, of Onaway,
susperded in 1980 for prescribing mas-
sive” quantities of narcotics to four

Union City, suspended last June for
overprescribing amphetamines.

State law guarantees the right of
court appeal in licensing cases, but does

not require stays. Legal tradition.and -

precedent ‘allow stays only if the evi-
denceé suggests the appeal will be suc:
cessful and the board’s order reversed.

YET JUDGES often ignore those
guidelines when doctors ask for stays

Rucker’s license was suspended in ~

1979, then revoked in 1980 for a serles

b of bungled abortion attempts that left

- two women sterile and resulted in the

birthof a baby missing part of her scalp.

But Rucker obtained stays allowing
him to continue practicing for four
years, After Ingham County Circuit

. Court judges threw out the stays, the

Michigan -Court of Appeals reinstated

* them.’

“To me, it does not serve the public
well when circuit judges grant stays (to
doctors) almost as a matter of course,”

. said a Der.mivlnwyer who often Tepre- .

sents doctors.

- “A‘guy with a ski nmsk waiksintoa -

bank-and robs 1t; I have found judges

not reluctant to give that person a ton of -

time. Yet you can prove a physician is
totally and completely incompetent,

give him a fair (hearing), and the mo- -

ment he appeals to circuit court,a judge

“will grant a stay. .
+“I don't thlnk that's" ﬂghL It 'goes
back to the notion that dottors can do ;

. no wrong.”

Judges who grant stays argue that a;

decision to revoke a physicign’s license-

. should not be taken lightly. ~ .~

“You're. talking about wmebody'l

' right to engage in a profession. You're

: not talking about something insignifi-

i

cant,” said Jaines Giddings, the Ingham

_--County circuit judge who upheld the
,,honrds ‘order suspending Rucker’s li- -

=~ four years after the bnaxd
lssue\uﬁe order.

MOST DOCTORS who. take »:ir
{ cases to.court gain-only time. But
+ doctors won four of the 12 court ap-
- peals concluded in the years the Free
Press studied.

In two cases — Dr. Jack Marts, 56,
of Muskegon, suspended-a year for
overprescribing addictive drugs, and
Dr. Rolando Mateo, 45, of Detroit, sus-
pended six months for billing for sur-
. gery he didn't perform — judges re-
duced the suspensions to one month
because they felt the board had been too
harsh. In a third case, a judge ordered a
training license restored to a psychiat-
ric resident who had been involved in a
. cocaine purchase in 1979.

The fourth case was Dr. Robert
- Sillery, 60 aGrosse Pointe pathologist, -
who was fired as Oakland County med-

~‘ ical examiner in 1981 because the coun- -

' ty found he had falsified 919 autopsy

! reports. In two cases, survivors said

; they could not collect accidental-death’

| benefits because Sillery listed the causé

\ of death as a. rare disorder of the
pancreas, when the victims nctually
were electrocuted.

In 1979, Sillery said Jamie McGrew.
25 dled of liver disease After the body:

Y ther pathol
found fatal head in]‘urles that his par
ents had charged were inflicted by a
Madison Heights: policeman.

Nine,months after Sillery was fired,
the board suspended his license for two
years after finding he had falsified
information in an/ autopsy report on a
“17-year-old girl. -

Sitlery appealed and won. Last De-
cember, Wayne County Circuit Judge;
‘Robert Colombo, noting the suspension’
was for what the law calls “a violation

- of general duty,"” ruled that standard is’
too vagve. The state plans to appeal.
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AS A REACTION to such decisions,
- gtate Rep. Wilbur Brotherton, R-Far-
mingtort, has introduced & bill to bar
ng orders of the Board

" of Médicine and the Michigan Board of-
Osteopathic Medicine. .
- And the state Supreme Court has
issued new rules to limit stays in ap-
peals of licensing board decisions. Now'
a court may order a stay only if it finds
that the applicant will suffer irrepara-
ble harm without a stay, that the public.
won'’t be harmed and that'the court:
probably will decide in the applicant’s
favor. - v
*. But those rules reflect the principles
that courts were to have been following
gll along. - : :
. Meanwhile, the readiness with
which judges grant stays in such cases
led Dr. Norman Rotter to resign from
“the Board of Medicine two years ago.
He wrote: “It should not take years
to determine that a questionable practi-
- tioner should not be licensed, only to
find out that the decision of this poard
has no presumptive validity in court
and that a revoked license can be re-
stored during a seemingly endless pro-
“cess of appeals and review of our ef-
forts to safeguard the public;

I was honored to have been chosen,:

but I cannot serve when I cannot func-’
tion." . L
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Dr. Donald Finch: The Onaway doctor poses with a group of townspeople in 1955,
during a fund drive to expand their health center. Twelve-year-old Russel' Lee,:
whose picture is displayed in the photo, died in an accident in 1949, when he|
nearest doctor was.26 miles away. Finch still practices in the northern Mlchigan{
town, under the protection of a three-year-old court stay. In November 1980, the;
‘Board of Medicine tried to suspend him 90 days for overprescribing narcotics. One

‘patient received 6,800 tablets of Percodan, a highly addictive morphine-tike [

Jpainkilier, in 16 months. |

How Michigan ranks with other stafes with more
{ than 10,000 licensed doctors. The national average
\ 1. Is 1.98 disciplinary actions per 1,000 doctors.
- Rank among No. of - Actions Actlons per
\Dr. Jack Marrs: The Mus- | afl states _ doctors In 1982 1,000 doctors
Jkegon doctor was sus- -
i;hzbaen(lad by the Board of 1. Florida 22258 148 6.65
edicine for a year forirre- | - - - -
isponsibly prescribing pep 8.NJ. 15,732 68 . 432
ills and other. addictive |48 Cali
Frugs. The Court of Ap- 1 B Ealﬂ. 63163 14 228
peals reduced Marrs’ sus- | 26. MICH. 16,000 28 175
i h. . -
pension to ona mont| 27.Va. 108% 19 174
29. Md. 13,898 2 . 158
34, 22097 24 1.04
36.Tex. | 25298 - 23. 9
Ohio 19,469 17 87
. 51590 44 85
41, Mass. . 17.310 12 69
'Dr. Robert Sillery: Usak- 42 NC 10,117 7 .69
Jiand County officials fired - N
SHlery for falsitying 919 au- 43. Pa. 24,664 REEN 56
topsyreports. The Board of S0 N can Medical - jon of
m(mm 4te ) | Stato Medical Boards of the United States. The flures
cult o only list doctors who are both licensed by and practicing
court judge gave it | yihin g particuler state.
‘back. Sillery is now in pri- . -

vate practice.




89

DETROIT FREE PRESS/SUNDAY, APRIL 1, 1984

This investrgation began almost 10 years ago, when Free Press medlcal
| writer Dolly Katzwrote a series of stories that led to state regulation of abortion
clinics.

] Atone of the clinics she visited, unannounced and uniden—
§ tified, Dr. Joseph Rucker Sr. examined Katz, told her she

uled an abortion. Rucker's -assistant- was an ex-convict
with no medical training whom Rucker allowed to perform
abortions.

After the story, the state investigated and eventuaily

abortion attempts. His license was revoked — last year,

delays.

« Dolly Katz mation Act, Katz studied each of the 205 doctqrs who
" came before the.Board of Medicine on formal charges from 1977 through 1982
_{and eliminated 18 for various technicalities).
For each doctor; Katz developed a chronology of state ections and searched
court records for malpractice cases. Then she tried to find each doctor. More
.| than 5,000 documents were copied and assembled for the study: Aimost all the
" statistics used In the series were developed by the Free Press from these
documents. .
The 15-month study covered the 20,000 doctors Iicensed by the state Board

of Medicine but not the 3,800 osteopathic physicians Ilcensed by the Board of ;

Osteopathic Medicine.

Katz, 38, has_been Free' Press medical wnter since’ 1970 ‘A native of
Cleveland, she is a graduate of the University of Wisconsin In 1976-77 she was
a Nieman Fellow at Harvard ] ;

was pregnant (Katz has never been pregnant) and sched- -

charged Rucker with -incompetence in three .botched |
after nine years of |nvestlgations hearings and legal

1° The case ‘led the Free Press to examine the. states‘
system of licensing doctors. ‘Using the Freedom of Infor-

&
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# bad doctors/the burden of proof

Second of seven parts

By DOLLY KATZ

FY!! Press Medical Writer

"Six years ago, Dr. Julio Acosta

. troit attempted an abortion

0b:%:Westland woman whom he
dlumudn 18 m!ﬂweehpreg-

Flewaswrona
That night, -after the womap

had been-seven to

jt.months pregnant. -
- baby lived four months nt
cﬂldmn 's Hospital before his

heart and lungs failed. °
In Michigan, it is manslaughter,
afelony, to perform an abortion on
a viable fetus — one who can

doctors will not perform an abor-
tion on a fétus older than 22 to 24
weeks, and many will not abort a
fetus-more than 20 weeks old.

State heaith officials who in-
vestigated the incident called it a
“gross error” pnd. récommended
that the state Department of Li-

censing” #id ~Regulation _investi-

* Dhe doctor who nusdzagnosed
The length of a pregnancy, and
"}_ébused the abortion of a fetus
eitimated to be seven or eight
“months along; the pathologist
who filed 919 false autopsies;
the doctor who has been sued 10
times for malpractice . . .

.. The evidence
:wa_s not enough

wlyetd lﬁe male chid, doctors

survive outside the womb. Most.

gate.. A physician on the depart-

ment's Board of Medicine who
reviewed the case recommended |||

that ‘the doctor be charged with
incompetence.

But no formal charges were

ever flled. The assistant :::oney

prove ificompetence against
Acosta, and the case was closed.

Acosta has continued his- ob-
stetrics-gynecology practice and is
ongtaff at Grace and Brent General
hospitals in Detroit.

Acosta's case is an example of
how difficult it can be to prove a
physician is incompetent. And it
helps show why the state Board of
Medicine each year takes away.
only about a half dozen of the
20,000 Michigan licenses held by
doctors. - .

,Tradition, the law, the uncer-,
tain nature of medicine-and the

See PROOF, Pago 18A

can get-tham

“fost-their |
- back-— egaln ard again. BAVRR ¥
@ WEDNESDAY: Doctors who q

lose thelr” licenses in- Michigan

often become other states’ prob- |

lems, and vice versa,

W THURSDAY: The drug prob- |-

lefn — doctors who take them,
doctors who sell them.
@FRIDAY: Medical societies,

hospitals and malpractice suits’

also are supposed to help control

incompetent physicians. They ]
don't. ! ¢ -

B SUNDAY: Solutions. The
state plans changes. Howto find a
good doctor, report a bad' one

and monitor the care you get. ___

[
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. /{/™ Bad doctors: What they did

3211 1 Formal charges in Michigan (1977-82)

o

Revoked, suspended or
surrendered through 1983

Nots: some doctors,

- {wers
i + | tor more than
[ .{one reason

Free Press Chart by DOMINC TRUPANO

PROOF, from Page 1A

.| reluctance of doctors to condemn their

* colleagues make incompetence hard to
prove. As a result, many — some na-
tional experts say most — incompetent
doctors are never charged, and no ac-
tion is taken against their licenses.

‘When the board does act, it is nearly

N always after a doctor already has
. harmed one or more patients, according
. toa Free Press investigation of six years
i of board actions.
i Although the board can take action
’ against incompetent doctors before
they hurt patients, it hes no objective
test to spot a problem before it resultsin
injured or dead patients.

Once licensed, doctors — unlike
airline pilots, certified lifeguards and
others who hold people's lives in their
‘hands — never again have to prove
their competence to a licensing agency.
Uniess a licensing agency acts against
them, they can practice as long as they
live, in any field they choose, limited
cnly by their own judgment.

. The burden of proof that a doctor
should no longer practice rests solely
with the state.

"I needle marks
1t is a burden’ that often proves to'
eavy.
. The 21-year-old Westiand woman

came to Acosta for an abortion in
January 1978. Acosta examined ber,

told her she was 18 to 20 weeks preg-
nant and said he would perform a saline
abortion. A salt solution injected into
the uterus would cause contractions to -

“expel the fetus.

But what the woman aborted short-
Iy after midnight Jan, 19 was a live
baby boy weighing just under thred
pounds. The infant was rushed from
Plymouth General, where he was born,
1o the intensive care unit for infants at
Children's Hospital,

Dr. Ronald Poland, director of the.
unit, estimated that the woman had

been pregnant 30 to 32 weeks — or '

more than seven months — when she
delivered the.baby. He insisted that the
Plymouth General staff ill out a birth
certificate.

The baby had 14 needle marksonhis

back and shoulders from the saline
injections. He had a cyst In his lung,
apparently caused by one of the needle
punctures. *

He lived in the Children's Hospital
infant intensive care unit four months,
trying to breathe through immature
tungs. They finally failed, and he died
May 28. )

Acosta maintains be did nothing
.improper.

*“Some ladies hide (pregnancy) reat
well,” he sz2id in an interview. “The
patient thought she was no further than
20 weeks, so everything seemed to
coincide — the history, examination by
hind, by me and by the resident physi-
«ian and somebody else before me. We
al} agreed she was 20 weeks."

Dr. Donald Kulpes, left, of the
state Board of Medicine, want-
ed charges filed against Dr. Ju-
lio Acosta for the attempted
abortion of a fetus that turned

Barger, right,

general closed the case for tack
of evidence.

Poland was so disturbed by the
incident that he filed a complaint with
the Board-of Medicine. o

Dr. Charles Berger, then medical
chief of the state Health Department’s
Division of Materna) and Infant Health,
investigated the incident and reported
that Acosta had no explanation for’
what Berger called a “gross error.”
Berger also raised serious questions
about the examination by the obstetrics
resident, who was moonlighting from

«the hospital where he was in training.

THE ADMINISTRATOR of the Divi
sion of Maternal and Infant Heafth,
Jeffrey Taylor, used stronger words In
his report: .-

“It is inconcefvable that & woman |
- - 8132 weeks could have been mistak. |
en as a candidate for abortion where the
fetus should be approximately 24 .
weeks or under.”

Taylor recommended that the case
be referred to the state Departnient of,
'ljlcensinx and Regulation for iavestiga-

ion,

Four obstetricians contacted by the'
Free Press agreed that a doctor should
have no trouble distinguishing between

. 2 20-week pregnancy and & 30-week .

pregnancy.
“There is a big difference,” said D~
Charles Vincent, assoclate professor of.
obstetrics and gynecology and asvociate -
deanfor sdmissions at Wayne State
Unl_;ﬂe,n:tjy;’mwm School. -
e difference was not big enongh'~
for the Department ol-uo::‘smg and
Regulation, .



In a memo, the asSistant attorney
general who reviewed the case noted
that he had no evidence — such as a
failure to perform a physica! examina-’
tion — to show that Acosta’s care was
substandard. In’ addition, the infant’s
body aiready had been cremated, and no
scientific tests had been performed to-
prove that the baby really was 30 to 32
weeks old. Finally, the mother was.nol
willing to co-operate in an investiga-
tion.

The assistant attorney general rec-
ommended that the case be closed.

His recommendation was,opposed
strongly by the member of the Board of
Medicine who reviewed the case. Dr.
Donald Kuiper of Lansing informed
department officials that he thought
Acosta’s treatment was incompetent
and demanded that the assistant attor-
ney general file a formal charge.

But licensing officials finally con-
vinced Kuiper that incompetency
icharges could not be proved. The case
‘was closed in February 1980.

_ 52 licenses pulled

Some state investigations are more ¥
successful. In the period of the Free
Press investigation — 1977 throug'h
1982 — the state Attorney General's
Oftice filed formal charges.agamst al-
‘most 200 Michigan physicians. Fifty-
two have lost their licenses.

. Yet those 200 cases represent only
about 10 percent of the complaints
"against doctors that the Department of
‘Licensing and Regulation received in
those years. .

Many of those complamgs, of course,
were groundless or were disputes over
" fees, which the state does not regulate.
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“I think theré are a
significant nun_lber who
practice below minimal
standards and who fail
to keep up with trends
in medicine, and at the
present time, I think
medicine in general has
not developed an
effective mechanism for
controlling them.”

~— Dr. John Fennessey, a
Detroit pathologist  and

member of the Board: of

Medicine for six years.

= Derbyshire bases his opinion on esti-*

mmates of mental and physical disability,

.among doctors,” rates of substance, .

abuse and studies of negligence in hos-¢
pital case recotds. 1
Other estimates range from three’
percent to 10 percent. A recently pub-:
lished Mayo Clinic study concluded that
the incidence of alcoholism among doc-.
tors might be as high as seven percent.-
If Derbyshire’s estimate is correct:
and if Michigan has its share of the
nation's 24,000 incompetent doctors,
then perhaps 1,000 doctors with Michi-
gan licenses are practicing substandard,

Department ly consider only
abop:{thalf the complaints they get
rth investigating. - ]
'woNevenhelegss. state and national
medical licensing experts agree
.- many incompetent doctors elude them.

“1 know who the competent doctors
are in my hospital,” said Dr. Joha
Fennessey, a Detroit patholo_glgt and
member of the Board of Medicine for
ix years.

. SI,(Ay.:l‘(‘;d if he knows h}oon;petent doc- -
tors, he replied, “Yes,1do...

“1 thinkpthere are a significant aum- -
ber who'practice below minimal stan- -
dards and who fail to keep up with
trends in medicine, and at the present
-time, I think medicine in general has not

X loped an effective-mechani '°f £
controlling them.” L
. Nobody knows how many Michigan~

“doctors are incompetent. Dr. Rober#!

i us.!-
Derbyshire, past presldgnt of the -
Fedgftion of State Medical Boards and’

anationally recognized authority'on the. .

: i has’:-
‘problem of medical incompetence, has:
gsﬁmated ‘that five percent of the na-7 .
tion's doctors are incompetent or ad-.-

§

" dicted to drugs'or dlcohol. __ .

But most of these doctors are outside *

*.the board's réach. The overwhelming -

*majority never will be charged, because .
, te Board of Medicine would not be able,
to find them or find them incompetesit.

~"THE BOARD OPERATES under le-

al constraints that require a doctor be
proved incompetent in much the same
way that a suspect in a crime is proved
guilty.

Evidence of incompetence must be
strong enough to convince a hearing
officer who knows little about medi-

* cine. It must be strong enough to con-
vince the Board of Medicine. And it

. must be strong enough to convince a
court, if. a doctor appeals:

- Convincihg a doctor's colleagues,

%

_ émployers and licensing board of that

doctor’s incompetence is not enough.
- Dr. Robert Sillery was reported to

the board by the president of his profés-

siondl society, the Michigan Society of
Pathologists. He was fired in 198} as®
Oakland County medical examiner be-
cause the county found that he falsified
.918 autopsy reports. ’ “y

Board member James Breneman de-
clared to the board: “Our conclusion
was that this was a dishonest patholo-

. gist. The intent of the board was to get
this guy out of circulation,”

But the board’s action was over-
turnéd in court, A Wayne County judge
in December voided the board’s two-
Year suspension of Sillery on the ground
that the section of the licensing law he.
was alleged to have violated was too
vague, . -

Proying incompetence requires ex-
pert witnesses, victims' testimony and
meticulous documentation of examples
of substandard care — which the law
defines as failure to conform to minimal
standards of practice. - -

"I am sure there are doctors in .
private practice who make (grades of)
A, B, Cand D, said board Chairman Dr.
James Fenton, a Bay City radiologist.
_"Hl'll to say that the C-minus physician
IS Incompetent goes a little too far.
There are certainly those who are more
competent than others.”

Ingredients of o case

As a result, the state 8oes after only
the most blatan tly incompetent doctors.
In practice, that means. doctors who
already have harmed patients. Those

doctgrs whose level of competence Is -
less'clear-cut continte in practice until
théy retire or until they commit an
-error obvious enough to allow the state
to act.

The same holds true for doctors
suspected of mental iliness, drug deal-
ing or any of 16 other legal grounds for
board action. .

Board members finally caught Dr.
BruceClark in enough irrational acts to

“justify taking away his license on the
ground of mental illness. But Dr. Paul
Goodreau, an Upper Peninsula doctor
who was kicked off the staff of a

. hospital for alleged alcoholism, hes

eluded them. (See profiles above.)

" .A SUCCESSFUL CASE "against a

- doclor requires an expert witness and

physical evidence. Attorneys for the
board will not proceed without both:
' A ‘medical specialist must testify
that the doctor's behavior is substan-
dard. If the.doctor is accused of mental
impairment; a psychiatrist must declare
the doctor unfit. - .
Without a medical expert willing to
testify against a colleague, the state has.
no case. The investigation against Goo-
dreav foundered because local dogtors”
would not testify against him, a
ing 1o department officials.
¢ “It's easy to find a doctor to say
informally that something is incompe-

or six years.

: tence,” said Fennessey, a board member-
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*‘But (at) a formal hearing, it's mych
more difficult to find a doctor who will
do that. A tittle of it is ‘There but for the
grace of God go I' approach, and the
feeling they may be criticized by some
of their colleagues, and the amount of
intestinal fortitude, time and effort
that's mvolved in gemng yourself up to
do it.”

GETTING a medical expert is often
difficult. Keeping one can be just as
hard.

Crittenton Hospital in Rochester had
ordered Dr. Theodore Roumel! to obtain
consultations on ail elective obstetrics-
gynecology cases in 1980 after the -
medical staff determined he had used
“poor medlcal and surgical judgment”
in two cases. As required, the hospita), -
reported that to the state,

The state licensing division investi-
gated and found a case in which Rou-"
mefl allegedly had cut a woman’s uterus
‘almost in half in a search for'an embed;
ded intrauterine device (IlUD). ~ "

The assistant attorney general’ who
handled the case found a physician who
agreed that such extensive surgery was,
“below minimal standards.” Based of
‘that opinion, the state filed formal |
charges against Roumell. ;

Roumell countered that the medxcaff
records were wrong and that he haif;,
made only a small incision in the ute;

Because the assistant attorney gen-
eral had no way to disprove-Roumell’ s"
statement, the expert withdrew his
objection, and the state wnhdrew Ins
charges last spring.

Roumell said the incident is the
'work of a former priest, whom he”
would not identify, who disagrees with,
Roumell's liberal views on contracep:,,
tlon and abortion,

“It was a political ploy by a priest,”"
he said. “We have a physician here, a_
former priest, who has different view’s’:

about the way women should be treat:

ed. This was just one in a series of many
things that he has done in an effort tos
discredit me."

Roumell, 47, has been sued for mal-
practice four times. One case, brought
by survivors of a 36-year-old ‘woman -
who died of complications a month
after a hysterectomy, was settled for
$200,000. A second, which claimed that
a child had minimal byain damage be:
cause of avoidable birth trauma, was
settled for $200,000. A\ntmm which

a

involved the death of a\newborn, was
settled for $38,000. The fourth, .o
behalf of a child with a Jacial scar, is
pending. ‘Roumell has dénied- negli-
gence in all four cases. e

b e
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Physical evidence

Even the most impressive expe¥t
‘witness. is not enough for successfy|
prosecution of a case. The physiéal
evidence of wrongdomg must be con
crete-and strong.

For ‘example, in the State’s sucesss)

:l, See PROOF; Page 1%
F, trom Page 18A

fu1.effort to revoke the license of Dr,
{¥seph Rucker Sr., attorneys intre-
‘duced as evidence the skull of aTetus
'thal Rucker had left in a patients

Y‘eln the: case agalnst Dr. Dale W11-
,Iams. the evidence was not mpmslve
ough.
nglliams was kicked off the staffs of
] wo hospitals in Muskegon. He has beén,
ded for matpractice 10 times. (He won
ree and settled seven.) He is bemg

. Faced with the costs of hearings and'
1depositions, with no certain outcome,
the state settled. Williams agreed toi
ke some extra medical courses, a local!
jrgeon agreed to monitor his practice’
a year, and the case was closed:

Kardems, now practicing in 1. My-*
s, Fla., said of the outcome: “I was.
extremely disappointed. They had a
good case. What (Williams) did is. be
wore them out; he actually wore them
out. There’s no excuse for that.”*

\ .

. WILLIAMS still runs a clinic in
Muskegon that he says handles 50 to 75
patients a day. The other physician at
the clmlc. Jack Marrs, was suspend
by the'Board of Medicine fn 1980 for
irresponsible prescribing of amphet-
amines and other drugs. Willlams testi-,
fied as an expert witness on Man-s
behalf.

Wi]llums insists his patient care wl.s

. not He sald the # opes
tency charges were trumped up
which he said felt threatened

rsued by the state
! hlch wants him to replay 526 170 they
say he billed improperly.
! .ﬁyHls case betopre the Board of Medi-
¢1ne involved a total of*10 charges of
r record keepmg and poor medical
|oa‘e in cases in which at least three
uiotiems died.
{ * Two experts testified that Wlllinms -
\¢dre was below minimal standards.
i+ Dr. Richard Peters, a pathologist at:
rMercy Hospital in Muskegon, testified
!¢fiat Williams' treatment of a 68-year-
{414 woman who died was"‘significantly
ilelow the standards” of a general prac--
‘ﬁtioner or any doctor. Peters said Wil-
vlums made three mistakes in treating'
i'the woman, who died after a blood clot
! blocked her artificial heart valve.
¢ “Because of these three errors, this
swoman didn’t make it,” he testified,
i Dr. Austin Aardema, former chief of
‘staff at Hackley Hospital in Muskegon,:
‘testified that Williams’, treatment of:
;another patient was “definitely below
the minimal practice standards in this
.commumty and elsewhere.”

by his efforts to reduce hospltalizauon
through innovative payment amnge-
ments with Medicaid.

“Muskegon is a very conservauve
town,” he said. “There was a lot of
dissatisfaction with me and the Medic-~
aid proposal in the medical society.” |

* The board’s reluctance to proceed
‘without strong evidence is based, at
least in part, on its experlence in the
courts.

At least, fivé times in the last seven
years, Michigan courts have ruled that a}
‘board action was improper or too harsh.n
and have canceled or drastically re-
duced the penalty, as Wayne County, -
Circuit Judge Robert Cotombo.did in/
Robert Sillery’s case. {

Line of i incompelence ]

Some_incompetent doctors did not
start that way. But they got old, almla'
less skillful, a little more forgetful and a
little less in touch with medical devel
opments. At some point, they crossed
over the line {rom competence to in-

* BUT EVEN with such testi ,the:

'state could not prove its case. A major
g to the assi at-

tomey general and a board member,
'was that medical records comprised;
most of the evidence. The records were,
:s0 poor that attorneys for the state

an assistant or another doctor, had-
,committed a particular error. For ex-
iample, Williams maintains that hel
ididn't have that much to do” with the
-care -of the 68-year-old woman who
\died

‘" Furthermore, as state Board o(
i :Medicine Chairman Fenton pointed out;
-Wllllams had a Iot\of support in hls{
‘community.

"could not prove that Williams, and not -

Dr Benton Schiff, lormer chief oﬂ
surgery ai the 600-bed Hurley Medical!
Center in Flint, had never been sued for}
malpractice — until, at age 65, he
performed surgery on a 36-year-old
woman who had a goiter.

In attempting to rertove her thy(oxdf

gland, he accidentally severed or dam-
aged the nerves to her vocal cords. She;
now talks through a hole in her throat;
A jury awarded her $250,000.
" Eight years later, in April 1983, the
Boarg/of Medicine, on the understand-
ing that Schiff was going to end his
furgical practice, agreed to limit-his-
license to prohibit any surgery under.
Bnesthesia. Schiff died before the order
could be Implemented
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“I'VE SEEN elderly physicians in
other (hospitals) who are practicing
who should obviously not be practicing,
and they're tending to make mistakes,”
say$ Dr. John Gilroy, chairman of the
neurology department at Wayne State
University Medical School.

Fourteen such physicians surren- .

dered their licenses from 1977 through
1982 after their mistakes brought them
to the board’s attention. ,

. One of them, born in 1894, still was
treating patients in Lansing in 1979,
Complaints about his prescribing habits
had begun to reach the board about
three years earlier. One complaint not-
ed that he had bought 12,000 amphet-.
amines in nine months. Another con-
cerned his practice of writin
prescriptions for addictive drugs just to
get patients out of his office.

The 43-year-old woman he was
treating for high blood pressure did not
know that. She also did not know that
the drlig he was giving her, the sedative
butabarbital, is ineffective against high

- blood pressure and had not been used
for that purpose for some 20 years.
. On Dec. 6, 1979, she developed 2
severe headache. He told her to lie
down. Two days later, she was dead.
She had suffered a stroke, a common
complication of untreated high blood
pressure.

94

. Six months later, the doctor surren-’
‘dered his license. He since has suffered
a stroke and is unable to reply to
questions about the incident.

JF THAT DOCTOR had been ‘re-
quired to take a periodic competency.
{est to renew his license, his deficien-
cies might have become apparent be-
fore a patient died.

Pilots for commercial airlines must
take proficiency tests every year. Life-
puards certified by the Red Cross must
renew their training every three years.

But a doctor, once licensed, is con-
sidered eternally competent.

Six years ago, the Legislature decid-

"ed that health care professionals should

not have lifetime licenses. They ordered
health licensing boards to develop com-
petency tests and to administer them at’
least every four years as a condition of
license renewal.

The tests were supposed to begin by
this October.

Instead, a Michigan State Medical
Society task force, set up to study,
competency testing, has concluded that
it cannot be done — at least not fairly
and economically. .

v, APRIL 3. 198¥
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Compete_ncy. the task force report
concluded, is as !uud to measure as-

1 1 T

p L |
but it also encompasses judgmem.-” ;

_nical ability, self-discipline and a ing

and ethical attitude — difficult qualities:
10 assess. '

¢ “It's almost impossible to measuré
competency,” declared former board
Chairman. Kuiper, a member of the

“medical society’s task force. “Instead of

trying to determine if 20,000 are com-
pelent; our idea is focusing on those we
suspect a problem with. Let's look at
thosp people we have reason to believe .
are incompetent.”

At ghe request of the Department of
Licensing and Regulation, state Rep.
Mat Dunaskiss, R-Lake Orion, has in. i

“troduced a bill to repeal the requi

ment for competency testing. ;
licensing boards wogld be r%qxlxli]:deaga
:;uddy ms of measuring competency’
submit reports

S ports to the governor by. )
‘. If the bill passes, the Board of Medi<
cine will be back at square one, trying:
to assess incompetence. T

Competency, the task force report concluded, is as
hard to measure as incompetency. It includes’
_knowledge, but it also encompasses judgment,

- technical ability, self-discipline and a caring and
 ethical attitude — difficult qualities to assess."It’s
‘almost impossible to measure_competency,” said
*Dr. Donald Kuiper, a former chairman of the

' Board of Medicine and a member of the medical
! society’s task force. “Instead of trying to

" determine if, 20,000 are competent, our idea is

focusing on t ose we suspect a problem wit.h.-L.gth :
look at those people we have reason to believe are

incompetent.” \
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Or. Bruce Clark teetered on the
edge of insanity for three years while
licensing officials watched, aware of
his drug abuse and mental iliness.

In October 1873, department inves-,

) tigators learned that Clark was tak-

ing targe amounts of drugs.

On June 18, 1974, a state licensing
investigator, the Mdnroe County
prosecutor and one of Clark’s physi-

"cian friends persuaded him to close

his office and see a psychiatrist.

Two months later, the three agreed
that Clark could reopen his office:
But they were so concerned about
his behavior that they deckded to ask
the pharmacist he used not to fitt any
prescriptions Clark wrote for himseif.
Thay also agreed that Clark's em-
ployes should be toid of his condition
and asked not to leave him alone for
fong periods of time. -

“The doctor needs to have peopie .

around him,"” an investigator re-
ported to licensing officials. N
Not until Clark committed the fol-
iowing acts in 1977 did the state
consider his behavior dangerous

enough toinvoke its emergency pow-

-ers and suspend his license without a
ng:

According to the findings of the
hearing officer, Clark called one of
his femaie patients and told her to
come to his office in Temperance,

Biz_arre examination |
forced the board to act |

north of Toledo.v ostensibly for an

examination related to an Injury
claim she had filed after an auto
accident. Ha kept her at the office for
nine hours while he performed inept
magk; tricks, made her listen repeat-
edly to a tape recording of herself
,describing the accident and per-
formed a bizarre “physicel examina-
tion.” )

To begin the examination, Clark
removed one of his shoes and socks,
the around the wom-
an’s arm and had her remove her-
clothes. He then wrote her namein a
clrcle he drew on her stomach and

pricks over her legs, back, stomach,
fingers and arms. :

Then he heid her down on the exam-
ining table and sexually assaufted
her. She fled when Clark went 10 buy
some batterles for an instrument he
needed to continve the “examina-
tion.” .

Clark's behavior with this patient,
plus an equally bizarre incident with
another patient, and an earlier find-
ing by a psychiatrist that Clark had a
brain disorder, was considered
enough evidence to permit the sum-
mary of his license, After
a hearing, his license weas revoked.

1

Dr. Edith Lee ctaimed she
dedicated inner-city doctor wh\za's ?
ularty drove Her Mercedes 450 on 200
or more house cafls a day on De-
tr;:ll's east side,

he state Mediczid program main-
tained she was a ches?gmo billed
Medicad for treatment of impossibly
large numbers of Ppatients.

Lee is in jail now. Where the state
Medicald program and the state De-
partment- of Licensing and Regula-
tion tailed, the federal internat Reve--
nue Service succeeded.

Lee, 59, Is serving a year and o day
at the Federat Correctional Institu-

tionin Ft. Worth, Tex., for filing fraud-
ulent income tax returns,

it proving & doctor incompetent is’
difficult, proving that a doctor isa
cheat can be even harder. Fow cases
of fraud ever come before the Board
of Medicine, and fewer still result in
penalties.

Officlals in the state Medicaid pro-
gram, which pays medical bills for
poor people, had been trying for
years to prove Lee was cheating, and
State licensing officials said they had
been waiting for a fraud conviction so
they could proceed against her fi-
cense.

in 1881, Medicaid officials demand-
ed that Lee repay more than $1.3
miliion in alleged improper billings.
Two_years later, thal claim was set.
L: tled for $328,499 of which $92,000
went to her lawyers.

In 1962, Lee went 1o trial in Wayne
County Circuit Court on Medicaig
fraud charges. At her trial, attorneys
for the state pointed out that she -
billed Medicaid for 322 home visits on
a single day in 1976,

ing she did not slesp that day
and spent no timein travel, she would .
have been able to spend 4.5 minutes
with each patient.

NEXT F

| 'Dobtor keeps license
‘despitegoing to jail

o
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By comparison, a driver for United
Parce! Service is able to make an
:verage of 150 to 200 deliveries a

ay.

The jury deadlocked, 10-2, in favor
of conviction. Jurors later said ‘that
those opposed to conviction felt that
Lee did not intend to cheat the state.
The judge declared a mistrial, and a
new trial was scheduled. That case is
pending.

Meanwhile, Lee pleaded no contest
last October to federal charges of
income tax fraud.

When she gets out of jail, she will not
be able to treat Medicaid patients
because she has been barred from
the state program.

But she will be able 1o treat other
patients because she is still a physi-
cian in good standing with the ficens-
ing board. Without a conviction on
the Medicaid charges, the chances of
an action by the Board of Medicine
are sfim.

Case lacks colleague
who’s ‘willing to talk’

The Board of Medicine has been
following the activities of Dr. Paui
Goodreau since 1975 and has been
unabie to come up with enough evi-
dence to take action against his §i-
cense.

According to Board of Medicine
files, Goodreau, 57, was placed on
probation at lgast twice because of
alleged problems with alcohol and
finally suspended from Portage View
Hospital in the Upper Peninsula. Goo-
dreau maintains that the charges
were a smoke screen for local doc-
tors’ jeaiousy of his large practice.

Robert Benjamin, then administra-
tor of the hospital in Hancock, said
Goodreau was suspended after he
tried to deliver a baby while he appar-
ently was drunk. He has not had
hospital privileges since 1978.

But suspension from a hospital is
not, in itself, legal evidence of incom-
petence. The board must find that
the dcctor's work is incompetent.

Goodreau has been sued for mal-

practice at feast six times. One suit, -

settled for $45,000, involved the
death of a 15-year-old boy, allegedly
after Goodreau failed to recognize
the seriousness of injuries from a
motorcycle accident. Three others

were settled for small amounts, and

two are still pending.

The state filed a complaint against
Goodreau in the case of the 15-year-
old boy. But the board dismissed it in
December 1977 because the evi-
dence was not strong enough and

because Goodreau’s colleagues in |*

Hancock felt he was recovering.
“We have situations where there’s a

lot of smoke, but you can't get to the-

bottom and find the fire,” says Dr.

Donald Kuiper, who retired as board

chairman in December. “We get a lot

. of complaints on a few doctors. We

look into those, but we're not able to
find they're in viotation of the law, and
therefore we can't do anything.”
Later, in response to more allega-
tions from the hospital that Goo-

investigators returned to Hancock

but could not find doctors willing to |
testify. The last investigation was j

closed last summer.

“Any time an attempt has been
made to get information, no informa-
tion has been forthcoming,” said an
assistant attorney general who
asked not to be named. “We never
seem to get anyplace . ... No oneis
willing to talk.”

it

T

" dreau had a drinking problem, state [~




bad doctors/the burden Of ProOfum oo im s 4

octor lost his license
after woman lost life

By DOLLY KATZ
Free Press Medical Wriler

The Michigan Board of Medicine
could not save Tammy Dohm.

She would have been 21 this year,
probably finished with her accounting
studies and perhaps still training horses
on her father’s 60-acre grain farm near
Eau Claire, in southwestern Michigan.

But the Berrien County college
freshman died on the operating table,
six months after her 18th birthday, of a
surgical error.

She was Dr. Weldon Cooke's last
surgical mistake. Her death convinced

cthe Board of Medicine to suspend
Cooke's license.

THE BOARD KNEW before Dohm’s
death that Cooke had problems. He had
made a surgical error in another case
that the board knew about. That pa-
tient, a 31-year-old mother of seven,
also died.

But the practical need o prove in-
competence means that doctors must
show a pattern of errors — measured in
patient death and disability — before
the board can take definitive action.

- “Surgical errors do occur,” said Dr.
Henry Kallet, the board member most
closely involved in Cooke's case, in
explaining why the board did not take
away Cooke’s license after his first
mistake.

Tammy Dohm’s death established a

pattern for Cooke.

“How many times can a doctor be
allowed to commit the same error?”
asked New Mexico physician Robert
Derbyshire, past president of the Feder-

- ation of State Medical Boards of the

United States, in a recent issue of the
Hospital Practice journal,

Derbyshire described a board-certi-
fied surgeon in another state who in-
jured three gallbladder patients in four
months: .

“His errors had been fatal for all
three patients. Eventually, with the
discovery of gross blunders in other
operations, a pattern of incompetence
— at hideous cost to his patients —
emerged. .

‘- “His certificate was revoked too
late. This moved one critic to remark
that a license to practice is a license to
ki

4 victim and her doctor

-1 tice.
LEOLA WILLIAMS® surgery was

Cooke’s first documented mistake. She

underwent surgery June 4, 1975, for
removal of an inflamed gailbladder.
When he removed the organ, Cooke
committed “serious surgical errors”
and damaged the duct that carries bile
from the liver to the small intestine, the
attorney- general charged. /

Williams went home eight days later
but was back in the hospital June 22,
with bile draining from her ‘incision.
Cooke never properly diagnosed or
treated her complications, the state
charged. She languished for eight days
and died July 4 of massive bleeding.

Her family sued Cooke, the hospitat
and others involved in the case, The
lawyer hired to handle the suit —
eventually settled for §195,000 — filed
a complaint against Cooke with the
Board of Medicine.

The board proposed that Cooke be
put on probation for three years, so they
could monitor his practice.

Cooke still was negotiating with the
board Nov. 7, 1981, when Tammy
Dobm came to him for a laparoscopy.

Often called *“Band-Aid surgery,” a
laparoscopy permits the doctor to in-
spect the pelvic organs with a slim
lighted tube. The tube is inserted
through a half-inch incision after the
doctor inflates the abdomen with car-
bon dioxide or nitrous oxide gas.

BUT COOKE made two mistakes

Tammy Dohm, left, died
on the operating table af-
ter Dr. Weldon Cooke,
right, accidentally punc.
tured a vein during simple
exploratory surgery. Her
death convinced the
state Board of Medicine
to suspend Cooke's li-
cense. An earlier case, in
which a 3t-year-old
_mother of seven died af-
ter Cooke performed sur-
gery on her, had not per-
suaded the board that
Cooke shouldn't prac-

_ 5 ;
that led to Dohm's death, the board later
would conclude.

First, he used air to inflate her
abdomen. Carbon dioxide and nitrous
oxide dissolve quickly in the blood; air
does not.

Second, he punctured the vera cava,
the principal vein that carries blood
back to the heart. .

An air bubble entered through the
puncture, blocked the blood flow and
stopped Dohm's heart. She died shortly
afterward.

Cooke resigned from the hospital
staff that day. Nine months later, he lost
his Michigan ficense.

But hestitl had his Indiana license, so
he signed on as a physician at Indiana
State Prison in Michigan City, where he
now works. .

Cooke, 56, got his Michigan license
back last year, with the proviso that,
for a year, another surgeon stand in on
all his operations.

“Let me just say I have made mis-
takes,” he said. “I'm afraid in medicine,
we no longer have the right to make
mistakes’ anymore. 1 can prove (the
Dohrm case) was an honest mistake.”

In Tammy Dohm’s memory, the
Michigan Association of Western Horse |-
Clubs has established an annual Friend-
ship Award.

Kallet was asked if the Board of | .

Medicine gould have- prevented her

death.
“1 hope not,” he replied.

J
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»2bad doctors/ a second chance | |
Third of seven parts.

changes. How 1o find 8 good doctor, reporta | |
bad one and monitor the care you get.

o

“IT 15 HEREBY FOUND that, based upon said verifiea complaint,
: . . . .
the continued ability of Boleslaw Xrawczyk, M.D., hereafter Respondent,

th practice sediclne constitutes an immiment threat to the public

m.un, safoty and welfare vhich requires emergency action; accordingly;§.

Medicine’s revolvmg door

L}

_In state’s view, no doctor is permanently bad |
[ By DOLLY KATZ “Krawezyk's behavior at the Hudson, Mich, hoe=
p pital, plus the testimony of & patient who walked ot *

Froe Press Modical Wrikr
" Nurse Ruth Goodsell watched doubttully that,  FEioer I2n llow Hto treat et ,‘”‘HM

.nl;hl in September 1978 as Dr. Boleslaw Krawezyk

“staggered into the Thorn Hospital emergency room, ::M’I bodyl ”' con( lv::m lhel m] m errd O’I Medldnn

“ade & mostly snsuccessiul SEPt o inect ane ok ey i Do 1851 < Pttt

i 1o 8 patlent’s eyebrow and sewed up 8 A 1574 "grhen t concluded he illegally wad selling’
than onice, Goodsell saw the needle '"p“‘ pru&ipﬁm for amphetamines from his office.dn..




Krawczyk, 66, got his license back 1ast spring —
"nm as he did in 1974, after a six-inonth suspension.

IN THE EYES of the State of Michigan, no doctor
+is permanently bad. Every doctor whose license is
revoked deserves a chance to get it back — and
"sometimes a second chance, and sometimes a third. .

The only exceptions since 1977 have been two .

‘doctors who had moved their practices to other
states and — to avoid the time and expense of
hearings — signed Agreemenu not to exercise their
legal right to apply for reinstatement of their
Michigan licenses.

In Michigan, a doctor whose license is revoked' ,

.has ot least a 50-50 chance of petting it back,
lceorﬂngtonl-‘ree?ressstudyoldxyearsof
sctions. -

Drug addicts nd” drug dealers, convicted 56X
offenders, doctors whose mistakes have killed their
patients — all have been glven back their Ilcensu
and told'to try again, and again.

Dr. Larry Kompus did not contest charges that he
enticed three of his severely disturbed psychlatnc
patients Into homosexual relationships. . :

The Bloomfield Hills psychiatrist plied one 23- :
year-old schizophrenic patlent ‘with alcohol, drugs °
and pornographic movies, and took him to hotel *
rooms in Pontiac and Dearborn. At their last meet-
ing, Kompus bribed the man to retract confessions
he had made to other doctors about their sexual

. .. S SECOND CHANCE, Page 124

SECOND CHANCE, from Page 1A

encounters over three years. Under
., | Kompus' direction, the patient wrote to
those doctors that he was the victim of
hallucinations.

Kompus was later arrested,convict- -
.od of attempted criminal sexual con-
‘dugt and delivery of drugs, .and sen-
teniced to one to seven years in the State
Prison of Southern Michlgnn at Jack-

THE BOARD OF MEDICINE re-
voked Kompus® license Aug. 6, 1980,
while he was in prison.

Two and a half years later, Kompus
convinced the board he had reformed.
He got his license back Feb 28 1983

son. He was paroled after mne months.
.
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From 1977 through 1982, the Board
of Medicine revoked 18 licenses. Eight
doctors asked for re|nstatement. !our
got their licenses back.

Six doctors did not apply for reln-
statement because they already had,
nwvcd to other states where they still,
viére licensed. One doctor received'
bstk-to-back revocations and is not.
eligible to reapply yet. Of the remaining,
three, one still is unlicensed, and two
could not be located. -

THE BOARD SOMETIMES gives an-
errant doctor more than a second
chance. If a reinstated license is re-
voked again, the board can give it back:
again —, and again..The Free Presy

study found that oe In five doctors!
who came before the board had been
there at least ongce before.

Dr. Richard Sundling’s long reln-
tionship with the board began in 1975,
when he was an anesthesiolpgist at
McLaren General Hospital in Flint."
While assisting in an operation, he
surreptitiously injected himsélf with. +
Demero!, a morphine-like painkiller.
The staff had to find another anesthesi--

ologist to continue the operation.

‘The board gave him a second chance:
‘He had to give up his narcotics license,
but_he could keep his medical license.

A year later, Sundling was suspend-

TCESPRY, APRIL 3, /88
rRcLs /A , I8A

Of 10 doctors judged to have poded
such a threat during the 1977-82 period,
half are now, back at work.

“One of them is Dr. Ronald Zajac, nn
eye doctor whose °employes would send
his patients home when they decided he
was too drugged with cocalne and other .
substances to treat people.

Investigators found him living with”
his 74-year-old mother in a hoise that
had no ‘electricity and was heated by
burning trash, which covered the floors
o a depth of three feet and supported
the investigators’ weight. The Ham- -
tramck health and fire departments
declared the house unfit to kive in.

" The board summarily suspended his
license Nov. 5, 1980, -

A year and a half later, the board
gave it back but without authority to
prescribe narcotics. The board also put

« Zajac on thre¢ years' probation and -
ordered him to see a psychiatrist twice
‘a week for a year. He since has prac-
‘ticed in the Detroit area but could not be
‘located recently.

The board considers some doctors
_more salvageable than others and
‘lors its penalties accordingly. InisteaZ of
‘revoking a license, the board will givea
‘year's suspension to a doctor whom It
expects will reform. The doctor still
maust prove competence to get the li-
cense back, but the board is signaling its

ed from L y of Hospi-

intefit.

tal in Ann Arbor for Demerol abuse.
The board then revoked his license.
They gave him a third chance the
pext year, with the provision that doc-
tors at Chelsea Community Hospital’
west of Ann Arbor supervise him.
* Ayearafter that, Sundling admitted
he was injecting himself with narcotics:
The board, taking emergency action,
'summarily suspended his license.
The next year, when Sundling asked
for it back again, the board agreed to

give him a fourth chance provided he,

switch from nﬁ;;{fxe}iﬁﬁmy 1o another " -
specialty, such as radiology. :
In October 1981, Sundling got a

. limited Ticense to enter a radiology’

“eral license to prescribe narcotics.

Kompus, 45, now practices psychia-
try at the Veterans Administration Hos-
pital in Allen Park.

Asked to comment on'his treatment
by the board, Kompus said: “I think it
was very good, and I'm very- happy
where I am now.”

By state law, a doctor whose license
is revoked need wait only a year to
apply for reinstatement.

By comparison, lawyers — regulat-.
ed by the Michigan Supreme Court, -~
must wait five years to reapply for a
revoked license.

The U.S Drug Ei at William Hospi-
tion, not convinced of Kompus' reform, tal in Royal Oak. It did oot include a
has declined to give him back his fed- license to prescribe narcotics.

Contacted recently at Beaumont,
Sundling sald he plans to go into prac-
tide on hisown soon and will apply for a
full license. He has no complaints about
the board. “I thinkthey treated me very’
fairly,” he said,

REVOCATION is not the board's:
only means of stopping a doctor from
practicing. 1f a doctor is deemed an
immediate threat to public health,
board members can take away the
doctor’s license on an emergency basis
— called & “summary suspension” -—
and ho!d a hearing later.

(Sometimes, the board .considers a
doctor so incompetent that it issues a
longer suspension, to head of{ the possi-
-bility of the doctor’s regaining the Ii-
cense in ayear. Three times in six years, |
-the board suspended licenses for 18
months to three years. Two of thoss .
doctors were elderly and subsequently
retired. The third moved to Cahlomll.
where he now practices.)

lN SIX YEARS, the board has re-
fused to relicense only one suspended
doctor: psychiatrist Al Guner, who
persuaded two-of his patiénts to have
sex with him as part of their treatment.

But Dr. Arnold Kambly, an Ann
Arbor psychiatrist who had an affair
with a patient, got his license back
despite the objections of his hearlngx
examiner. Kambly, now 67, became; .
sexually involved in 1975 witha 30-:
year-old woman he was treating for
marital problems. She later sued hlm,
and settied for $180,000.

Kambly also ran an adolescept treut-
ment center that closed in Jupe 1980
after the state Department of Social
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Services raised questions about patient
safety and moved to revoke its license.
Kembly had also been convicted of
fraud for billing the government for |
therapy sessions he never held.

At his 1982 reinstatement hearing,
Kambly said that his affair began after
the woman's treatment ended, and that
the fraud case was based on his policy’
of billing for missed appointments.

The hearing officer took a dim view
of Kambly's defense.

“I{ has been two years since the
suspension, and he shows no remorse
for what occurred, which indicates
there has been no change in (his ability)
to serve the public in a fair and honest
manner," wrote Frances Farzley.

The board did not agree. They de-
clared Kambly to be “of good moral
character” and gave him his license
back Dec. 15, 1982, '

Kambly, who has an unlisted tele-
phone number, did not respond to a
letter requesting an interview.

Another doctor mow considered
competent s Weldon Cooke of Berrien
County, whose suspension came after
two of his surgical patients died.

The first, a 3]-year-old mother of
seven children, died in Berrien General
Hospital a month after Cooke damaged
her bile ducts while removing her gall-
bladder. The second, Tammy Dohm, 18,
died on the operating table during ex-
ploratory surgery when Cooke acciden-
tally punctured the principal vein from
the abdomen to the heart. o

Cooke lost his Michigan license for a
year, which he spent working as &
doctor at Indiana State Prison.

His license was restored in February
1983, after two physicians and the:
administrator of the Berrien Certer
clinic where he once worked vouched
for him. He is still working in Indiana,
although he said at his hearing that he
intends to practice in Michigan. "

OTHER suspended doctors who won
relicensure include Dr. Leo Fuérgtes of
Oakland County, convicted of Médicaid
fraud; Pr. Jerome Wisneski of Grand
Rapids, who traded drugs for sex, and
Dr. Joan Shapiro of Birmingham, who
abused drugs.

In 1979, Shapiro twice staggered
into the delivery area at William Beau-
mont Hospital with her hands infected
and bleeding from drug injections, and
once delivered a baby while she was

pp ly under the
drugs. She is now back on the staff at
the Royal Oak hospital. She did not
respond to a request for an interview.

Making licensing decisions requires
board members to juggle concepts of
_retribution, rehabilitation, property
rightsand protection of public safety —'
not always successfully.

“My philosophy is, we're not here to
protect doctors, we're here to protect
the publlc,” said Dr. Donald Kuiper,
former chairman of the board.

=

ficense and went to jail for
dis<

ships. He has his license back’
now, and practices psychiatry’
at ‘the Veterans' Administra- 'habitation, He lost his
tion Hospital in Allen Park.

r . ’ e od
- * *
g #
h v
Or. Larry Kompus lost his  Dr. Ronald Zajac’s employes

'would cance! his appoint-

seducing his severely ments when he was too
turbed psychiatric patients . - jed with cocaine to see.
linto homosexual relation- patients. Health officials de-

clared his trash-filed Ham-
tramck house anfit for human'

. *in November 1980, but got
‘back in November 1962, i

But Dr. Henry Kallet, an Ann'Arbor |
pathologist who has been on the board

since 1977, cited other considerations®
“The courts have held the license is &

. valued property, and therefore (the

doctor) has a property right.

“Doctors are a driven group, and
they tend to rehabilitate themselves. I -
like bringing people back into the main-
stream, but in a gradual manner.

“There has to be some element of
p with any gression. If
you take away a man’s livelihood for a
year, that attracts his attention.”

Added Dr. James Fenton of Bay City,
board chairman: “To take the license

~away after all that eduction isa very
serious thing, and I like {o think those
who are suspended would be given an
opportunity for rehabilitation.”

SUCH CONSIDERATIONS appar-
ently figured in the board’s decision to
return Dr. Larry Kompus’ license. .

Kompus showed gt his hearing that

- he had received psychotherapy and had
volunteered as a teacher at Detroit’s
Lafayette Clinic, a well-known psychi- .
atric'institution.

The hearing officet, Gregory- Holi-
day, was impressed. He wrote that

- Kempus “openly and honestly testified
about his wrongful conduct. He has
.expressed sorrow and regret for his .
mistakes. He regularly attends church’
with his family. He no longer engagesia
the wrongful conduct heretofore de-:
scribed. . :

— —

3
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“This applicant, and the profession,
should be given the opportunity to

demonstrate to’the public that truly .

remorseful and rehabilitated practitio-
ners are worthy of the public’s trust.”

One psychiatrist who examined.
Kompus, however, sounded a note of
caution. Dr. Frank Ochberg, former
director of the state Department of
Mental Health, agreed that Kompus

was competent. But he warned: “There -
still exists a possibility of temptation

and of weakness in this direction.”
The board tried to steer a middle

course between the doctor’s rights and

the public interest. Kompus would get

his license back, but only for work in-

supervised settings approved by the
board. He woutd have to continue psy-
chotherapy.

The board has used similar restric-
tions in restoring other licenses.

The board ordered Weldon Cooke to
have another surgeon stand in on his
operations for a year and to submit ‘10
percent of his cases to the board for
review. They ordered Joan Shapiro’s
narcotics license withheld, required
random urine tests to detect drug abuse
and ordered her psychiatrist to notify
the board if Shapiro becomes a danger
to her patients.

ATTEMPTS TO BALANCE a doc-

tor's “property rights” against the pub-
lic’s safety have had mixed results.

Most doctors come before the board

-only once, according to the Free Press
study of six years of board actions.

" But at least one in five, the study
found, are repeaters. And a doctor who
falls down again might take a patient or
two along.

Patient complaints about Di. Ro-
lando Mateo have continued for 10
years, despite the board’s efforts at
reform.

‘Mated, a Detroit hand surgeon, first
came to the board’s attention in 1874,
when the Police Department accused
him of billing for extensive surgery on
two police officers' hands, when they
had suffered only minor injuries.

Mateo lost his license for a month.

Seven months after the board issued
its order, 30-year-old Mary Shutran
injured her left thumb at work when
she tried to catch a large roll of paper.
Mateo performed two operations on
‘her, three months apart, and billed
Fireman'’s Fund Insurance Co. for ex-
tensive tendon and ligament repairs.

When her hand continued to hurt,
Shutran when to another hand surgeon,
Dr. Robert Larsen, a clinical associate
professor of surgery at the University

of Michigan. He operated and discov- .

ered no eviderce of the elaborate re-
pairs Mateo claimed to have done.

tions? Do we excuse all deviation from

Larsen concluded that Shutran orig- -
inally had nothing more than a'sprained,
thumb, but that the surgeries induced
trauma-induced arthritis. To ease the’
pain, Larsen permanently locked the
second joint of her thumb.

Shutran sued Mateo and setiled for
$40,000.

Asked about the lawsuit, Mateo ac-
knowledged it had been settled but
pointed out that a jury decided another
patient’s suit in Mateo's favor.

WHILE THE STATE licensing divi”
sion was investigating the Shutran
case, another incident occurred at Dea-
coness Hospital.

In September 1981, accordmg to
state records, Mateo admitted a patlent
to repalr an old fracture in the man’s
left ring finger. By mistake, he opened |
the middle finger instead and insgrted a
wire intended to provide traction for:
the fracture. B

When X-rays taken immediately af-
terward revealed the mistake, Mateo-
corrected the error. Then he cut up the
incriminating X-rays and falsified his
surgery report in an attempt to conceal
the error. He did not tell the patient
about the mistake.

But the operating room supervisor
Tetrieved the X-rays from the waste-
basket, reassembled them and submit-
ted them to the hospital administration.
Mateo was suspended from the staff for
a month.

Charges on the Deaconess and Shu-
tran incidents have been pending before
the Board of Medicine since last Octo-:
ber. Mateo remains on staff at Deacon-
ess and Holy Cross hospitals in Detroit.

Some licensing officials, noting the:
gravity of these physicians’ offenses
and the uncertainty of rehabilitation, do
not agree with the board's ideas about
reforming doctors.

“] don't feel people are absolutely
entitled to a medical license,” said a-
department official who asked not to be
identified. “Why should Kambly be
licensed? Is the board expected to moni-
tor him and make sure he doesn’t take
advantage of another woman? What
kind of man does that?

“And Kompus — when does a hu-
man become responsible for his ac-

the law on the basis that this is an
emotional disorder?
“Some doctors are not capable il

heing rehabilitated.”

~—
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\Llcensed for llves,

A matter of trust . . .

By DQLLY KATZ '

Free Press Medical Writer

The Michigan Board of Medicine
does- not trust Dr. Leonardo Lopez of-
Detroit to prescribe narcotics from his
office.

“*But it does trust him to perform
Surgery.,

That apparent contradiction is the
board's solution to the problem of doc-
tors who abuse drugs by sale, prescrip-
tion or personal use. The board allows
many 1 keep or resume medical prac-
tices, but without authority to prescribe-
narcotics and other addictive drugs.

So doctors the board does not trust
to handle dangerous drugs nevertheless
pre trusted with patients’ lives.

Of 86 doctors brought before the
board for drug-related offenses from
19877 through 1882, one-third lost au-
thorization  to prescribe dangemus
drugs, nine permanen(ly '

MOST MICHIGAN DOCTORS have
three licenses: a state license to practice
‘medicine, ‘a .separate license to_pre-
scribe narcotics and other addictive
drugs, and a federal narcotics registra-
tion.

Some are trusted with only a medl-
“cal license. One such doctor is Albert
Laura of Livonia, charged with selling

Seven montns after thaf, the'board ¥

retuined Laura’s medical license in ex-
change for the permanent surrender of
his narcotics license.

Laura, 72, still is practicing in Liyo-
nia. He said the board’s action has not
changed his practice. “There are tran-
quilizers you can préscribe which are
not on the list” of narcotics and danger-
ous drugs, he said.

. Dr. Abraham Gellar lost his license
in 1873 for selling fake work excuses to
avtoworkers and for operating a high-

volume prescription business a block -
from the Michigan Stite University
campus, He got it back in 1977, m!nus
his narcotics license.

Gellar, 83, sull is practicing in Lan-

sing.

“The whole thing was a frame-up,”
he said-of the charges that persuaded
the board to take his license away. “I
writen lot of excuses, but 1doan honest

Lopez was charged in 1977 with

The Board of Medicine
doesn't trust Dr. 'Ahra-'
ham Gellar of Lansing,
left, with a narcotics li-
cense, and won't allow !

.Dr. Leonardo Lopez, t
right, to prescribe nar- |
cotics or other danger-
ous drugs from his De-
troit office. Yet the
board trusts both doc- .
{ors with patients’ lives;
it has granted them li-
censes 10 practice ev-
ery other aspect of
medicine.

ness over. the practice of just limiting

the nafcotics-prescribing privilegesof a-

doctor who has misused the medical
Heense. ,

“The whole of medicine is tied up.
with trust and honesty,” he said. “But

the current legal system doesn’t allow*

us to do anything more than act on the
complaint we have. You've got a doctor
over here who is pushing Valium. How
can you extrapolate and say, *You can’t
take an appendix out? "

The Michigan Court of Appeals re-
cently rebuked the board for domg Just
that.

In April 1981, the board suspended.
Dr. Jack Marrs' medical license for

illegally selling {or addic-

tive sleeping pills, sedatives, tranquiliz-*

ers and amphetamines. A Detroit Re-
corder’s Court judge convicted him of

prescribing addls
dmgs ‘The court gave it back, noting-
that the Muskegon physician is primari-
ly 2 surgeon and that mobody had
Is. The board,

Adllegally p

The board suspended him for six

months, then prohibited him. from pre.

scribing  addictive dru;s ‘except in
Detroit Hospital.

hundreds of atatime to
undercover agents. According to an
investigator's alfldnvn Laura told her
he was charging only 50 cents each for
tablets that sold for $3 on the street.
_The board, in an emergency action, «
summarily suspended Laura’s license
March 3, 1977 He was convicted of a
drug violation in Wayne County Circuit
Court three months tater and sentenced™ —

10 a year's probation and a $2,000 fine,
i ) L

Last Decepber, Lopez applied to
have that restriction removed The
board turned him down. “1I find it hard
%0 coasider there is a reasonable possi-

bintythlsmansbouldeverbeg!ven-
prescribing responsibilities again,” Dr.
Jobn Fennessey of Detroit told other

members.

. Dr. Donald Kuiper, wntit. Dece.mber.

the board's chairman, admitsto uneasi-

tion.”

] skill
the court concluded, “ab\md its d:scre-

1 mwmpetelwe or dlshonsty in :

- prescrilbing drugs can be a sign of a

more [pesvasive problem.

a e 5
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Dr. Maxim Melnik of Detroit gave
up his narcotics license in 1972 after he
was charged with prescribing Dilaudid,
a derivative of morphine, to addicts.

Seven years later, the state accused
the 69-year-old doctor of having sexual
intercourse with a mentaily retarded
18-year-old patient who suffered from
cerebral palsy. Melnik did not admit to
the charge but permanently surren-
dered his medical license.

Dr. Carol Varner agreed to give up
her narcotics license for three years
beginning in 1972, after the board
charged her with lllegally prescribing
painkillers.

By 1982, the state had charged the
57-year-old Lansing physician with
more than 30 counts of incompetence in
the diagnosis and treatment of disease,

-the prescription of drugs and the deliv-

ery of babies. Her license was revoked
after the death of one of her last pa-
.tients, a 33-year-old woman.

For 22 years, the Michigan Board of
Medicine has been punishing and for-

.giving Dr. Robert Sosa.

Sosa, .58, lost his license in 1962 for
stealing from accident victims.
He got it back, then was put on

, probation for carrying a concealed
weapon, and then was barred from-

prescribing addictive drugs.

Now, he is charged with sexual
assault and extortion of a patient.

He remains licensed to practice.

Sosa was working in the emergency
room at Bell Memorial Hospital in the
Upper Peninsula when he was arrested
for stealing money from accident vic-
nms pockets.

He was convicted in July 1962 and
put on five years' probation.

Based on that and a theft conviction
in Texas, the Board of Medicine re-
voked his license Oct. 17, 1962.

‘They gave it back Dec. 11, 1969.

. SEVEN YEARS LATER, on a Sun-
day night in Grand Rapids, Sosa was
arrested again. A friend he had been
visiting called police and told them Sosa
iwas carrying a gun. Police stopped his
'speeding car and arrested him after
they discovered a .25-caliber automatic.

Community leaders in Belding, the

. town east of Grand Rapids where Sosa

was practicing, rallied to his support
before the board. Sosa admitted about
200 patients a year to Belding Commu-
nity Hospital, said administrator Wil-
liam Stanley. If Sosa were not allowed
to practice, the patients would go out of
the area for care.

Belding Police Chief William
Crystler said the community would
suffer if Sosa could not practice.

So the board reprimanded Sosa and
ordered the community leaders to send

letters to the board every four months,
for three years, attesting to Sosa’s skill. .

In 1983, Sosa came before the board
again, on charges that he indiscrimi-
nately prescribed addictive pep pills to
a woman.

The board prohibited him from pre—
scribing addictive drugs for at least six --
months. That hmltatlon isstillin eﬂect

ON FEB. 8, the Ionia County pros--.!
ecutor charged Sosa with first-degree-,
criminal sexual conduct, sexual assauit |
and extortion in the case of a 41-year-,
old woman who claimed that Sosa triéd
to force her to trade sex for the drugs |
she needed for her addict husband.  -j

Assistant County Prosecutor Gary -
G4bry said the woman testified at a -
preliminary examination that her hus-~
band had become addicted to the pam-
killers Sosa prescribed for a back inju<.*
ry, and she feared he would die wnhout .
them.

Sosa attacked her at least three
times over 214 years, the prosecutor’s
office charged. The first time,on May 1,
1981, Sosa forced her to have oral sex,”
she testified.

According to Gabry, the woman -
testified that Sosa threatened to with-
hold prescriptions for Percodan, a mor-
phine-like painkiller, if she resisted hlS
advances.

The woman also was required to .
give Sosa some of the drugs as a Kick-
back, Gabry said.

Sosa referred questions to his attor-
ney, Douglas McFadden.

“None of that is true,” McFadden
said of the charges. “The Percodan was
prescribed for valid medical reasons.”

Meanwhile, Sosa can continue Yo,
practice medicine while he awaits a
trial date.
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Ten doctors, one physician’s assistant and three people who are not health care professionals meet monthly in Lansing as the
Michigan Board of Medicine to hash out settlements and orders. Attending a meeting in April 1983 are; Dr. Donald Kuiper at the
head of the table, Dr. Charles Vincent (almost totally obstructed at the left of Kuiper), Dr. James Breneman {partially obstruct-
ed), Dr. Edward Weddon, and Dr. Addison Prince. On the other side of the table, sitting right from Kuiper, are Gay Hardy, Dr.
Robert Gibson, Dr. James Fenton and Dr. Henry Kallet.




105

(3IA

DETRONT FREE PRESS/TUESDAY, APRRL 3, 1984

BY,DOLLY KATZ
Frée Press Madical Writer
. 'The penalties meted out to

“ompromise is the rule -
or Board of Medicine

Last April, the board considered the case of Dr. Avelino Mape of Detrolt, who had
been convicted of Medicaid fraud In Ingham County Circult Court In 1981. Mape, a

physicians who violate the licensing act are
the pwduct of discussions — and sometimes
arguments — among 14 people nppolnted by
me governar. - -

\T:gndemars, .ome physjclnn s assistanit
md people who are not health care
professionals meet monthly in Lansing as
thé Michigan Board of Medicine to hash out
settiements and orders.

‘Often, the settlements dre as mm:h a

compmmlse among board members as be-
tween board members and doctors in ques-
tion,

+*“The board is a microcosm of soclety,”
said the former chairman, Dr. Donald Kuiper
of Lansing. "I know how certain (members)
vlaw certain offenses, and they don't alf
vie em the same way.”

I‘;Ainish or protect? .

April, the board cons{dered the case.
of iDr. Avelino Mape of Detroit, who had_

been convicted of Medicald fraud in Ingham
Colufity Circuit Court in 1981. Mape, a
psychiatrist, was accused of seeing patients
10:t0° 15 minutes each and billing Medicaid
lor a 50-minuté session.

Dr Heary Kallet, an.Ann Arbor patholo-
gist who views economic fraud with partic-
ular distasté, proposed that Mape be sus-
pended for thrée months and, after that, be

ulred to hire a certified public accountant

'supervise his billings and, for three years, -

mtdqqumeﬂyreponwtheboud

Most other board members were uncom-"

loﬂ:]ble with the severlty of the proposed
ty. .

HWe're supposed $o ‘protect the public,
nol be punitive,” pmtested Ku!per

.Kallet mponded that doctors must be'

shown .that the board will not tolerate
e(;}namlcf rand. “1 think we have to be a
Bttle punitive,” he said.

Df. Carol Pearson, a psychia sug-
gested that Mape was performing an i por-
 service because few psychlamm

lrut Meédicaid patients.

“ldmt!hmkMedjcaldwllllwepthlmm
© 4o thelr work -nywly.
Jacpes

Lo Vo

* suggested that Mape was p

of seeing pati

10 to 15 each and billing

Medicaid for a 50-minufe session. T'o members who had different views of the

case were: N

Dr. Carol Pearson, left, a psychiatrist, -

Dr.

Henry Kallet, right, an Ann Arbor
who views fraud

g an
important service because few -

“psychiatrists will treat Medicaid patients.

She seemed to agree with most of the .
other board members who were
uncomfortable with the severity of the
proposed penalty.

vmh panicular distaste, proposed that
Mape be suspended for three months
and, after that, be required 10 hire a
certified public accountant to supervise
his billings and, for three years, send a
quarterly report to the board.

countered Dr.

OTHER BOARD MEMBERS said Mape
might have been more sloppy thah dishon-
est. His wife apparently was responsible for
the: gccounts, which generally ‘were "ac-
knowledged to be a “disaster.”

“FHe did it, and [ don't care why — it’s
fraixd,"” said Kallet. “If he allowed his wife to
do it, he's a fool. In any case, he should be
dlsdpuned whether he's.a charlatan or &
k{

. %. John Fennessey, a Detroit patholo-
gist, put in & pitch for lentency. He argued
that if the board suspended Mape's license,

' Mape would not be able to repay the money
5 prothised. “You're talking about $130,000
st gine percent,” Fennessey said. “He wm\'t
live long enough.”

i

“The board is a mierocosm
of society,” said the former
chairman, Dr. Donald
Kuiper of Lansmg “I
know.how certain
(members) view certain
offenses, and they don’t all

| view them the same way.”

r&n MA'/B>
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Kallet was not impressed: “This gentle-
man was one of the high rollers. He'll live.”

But Kallet clearly was in a minority; his
proposal was rejected, 7-4.

Dr. Edward Weddon of Stockbridge sug- ~
gested a lesser penalty: one month’s suspen-
sion, plus a requirement that a certified
public accountant oversee his records.

That proposal passed easily.

“There are some lovely tours of Europe,”

grumbled Kallet, implying that the board
was just giving Mape a vacation.

An easier deeision

The case of Dr. Lois Dunegan of Lansing,
which came up for settlement in February,
provoked less argument.

Dunegan was dof i p in
the death of a 19-year-old Lansing area
woman injured in a traffic accident. Dune-
gan’s errors, which Breneman described asa
“frightening series of events,” ranged from
failure to get adequate laboratory tests to
having a friend with no medical training
assist her in the operating room. )

“There’s no indication that she, in her

heart, thought what she did was wrong,”
Fennessey said.

Dr. Charles Vincent, a Detroit specialist
in obstetrics and gynecology, pointed out
that Dunegan said she had gotten more
“training since the incident that brought her
to the board's attention.

“The problem is not with the training,”
responded Fennessey. “The problem is her
attitude towards her patients.”

A
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Physician’s assistant Karen Kotch, who
proposed suspending Dunegan’s license for a
year, said, “What she’s done requires at least ; '
suspension.”

“I would be in favor of revocation at this
point,” argued Dr. Addison Prince, a Detroit
obstetrics-gynecology specialist.

The suspension passed easily, with
Prince voting no. .

MICHIGAN LAW requires that a physi-
cian charged with violating the licensing act
be given a chance to talk with a board

" member and settle the matter before it goes

to a hearing.

The member designated by the board
brings the proposed resolution to the board
for a vote. Most cases are settled that way, to
avoid the time and expense of a hearing —
although negotiations before a resolution

. sometimes take as long as a hearing.

Last April, Prince proposed a settlement
in the case of Dr. Benton Schiff, a Flint
physician charged with permanently dam-
aging the nerves of a patient’s vocal cords
while trying to remove her thyroid gland.
The woman, who lost her voice, sued and

. won $250,000. .

“He's 73,” Prince told the board. “This is
his first suit in 45 years. He plans to retire at
the end of the year; he doesn’t want to go out
in disgrace. He served his country well. This
one mistake he made, getting in over his
head, shouldn't be punished too severely.”

The board agreed. They unanimously !
decided to allow Schiff to continue perform-
ing surgery until the end of the year but
under the supervision of the chiefs of sur-
gery at two Flint hospitals. After Jan. 1,
1984, Schiff was to be prohibited from
performing surgery that requires anesthe-
sia. :

.Beforethe setllemeﬁt could be approved
formally at the board's June meeting, the
issue became moot. Schiff died in May. *



Board of Medicine later
would call Dunegan’s

treatment “acomedyof ‘1.

errors, a frightening
series of events.”
Burnham

Duneqaﬂlostner )
license in-February.

‘Staying a step ahead \

Doctors‘move to other states’ to beat the syster

8y Dou.v KATZ
Fm Press Medica) Wree
Someo{lﬂchlynswomdoctonmnolonpr
Mldﬂpn
They are Wyoming's problem, or New York's
‘problem, or Callfornia’s problem, or the préblems of,
ul least lomhumes ‘where  they now work or hold

rzpmt t nlﬂnml problem: the ease with'

Sordéamwmnumuumnxeammmm

may retain valid licenses in other states. NEYr PAsE

] AY: The drug problem — doc-
t take them, doctors who sef them.

1o help
comrolmmpetemphyslclaml'beydom B

B BUNDAY: Solutions. The state plans

changes. How to find a good doctor, report @

baqmwmo'lnewoywqot
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State Medical Boaids of the Unlted States, roU-  gaaiatomeno
tinely circulates the names of "docto!

rs whose ofmehacomed}
’ ueengupvcbgeumpended.mokedarllmllm i

fic, Fol ‘are some exampl the |
pmqldna ;‘hyﬂmnv.lho are no longer er.hl- mentlon because che felt she had been-

ta &if up in bed and talk with visitors while a

In those first two days, Dunegan did not

dlnn'meedh.mdndlnulww.‘,. ordes eny of the tests that would have

the internal bleeding. Toward

diagnosed
mnnsmtonnweasaﬂ_ the end of tha third day, with

Bumhamnea:
» death, Dunegan ﬂnally Inserted ‘a

. Paul Sheridan

blaeding continued and
. began to fill up with fhid, she
deteriorated. o

. {The public documents of his carcer portray e

"|Dr. Paut Thomas Sheridan died of a drug over-
W“m”mmwmmam

Jood, even outstanding, doctor who used his
pemoxodeslroyhkmw
carhe from a largs

§ a Michigen native,

mmmmtaummmm”

tarned an impressive number’ of academic de-
licenses.

But she inserted the tube into

¢ Gver by mistake.

in an attempt to help Bumham breathe,

Dunegan tried to put a’breathing tube

down her windpipe.

But she put the tube down Bumham's
instead.

Bumham died an hour later.

“I¥s a comedy of ervom a

veesandprofs-_slonal
in medica! school wa
aledsupedor

outstanding, earning him
q De"d:ﬂhopedbaﬂwymmryl:ovdwm
But dmn abuse hlerrum‘ad his residency. The
wospita) manan\lllylWS
hesddnwasmhehadmmed
spent the next four months wandering
around_southern Michigan, dosing himself with

-“-,,mlavms.“sald James Brene-
. " men, member of the state Board of

ﬂd:nmow;wdadvn.thel-'edmdoud e o oogmate e senoaant,

to negotiate .a settiement. -
smuidbeapm

. chest tubg of order tests earfisr

Ammnmsmdmmmu 1In.lumuy1976.hepleadedmy Caﬂ'on-dalo
iting prescriptions

nascotics, and that he
ot by writing fraudulent pregcriptions. Theh he--{_
jeadod wast, bavmawallofmhowm

jons end legal actions.

mmwrs.meuevwammmm

for non-existent pecple arid
and

ﬂaboaMhAlenedtmadomrwuoa M requited such measures.
ey suspended In another statelsnowin Sha. suggest thal}ostllnqofmebocz
'jta state, It can take years to get the records from !ﬂﬁ'mﬂlwredﬂw:‘:amm';ubemn
themhumhddhuﬂns:g:ma:%:udet-. MB“"’“" windpipe esopha-
" slon, If and when the license in the seco te L havo been
" revoked, the doctor caa tove to another state. m':;”;a"‘f’eﬂd‘?“"l'wn? 2

" suspended her pe-
- tiont wepﬂvneqesmneim months

anevmemwem

the -
Vsmnwnhhn'mevahmbn(otmc«mwma
edical Facilly, a psychistric facilty for prisoners,
sentenced him to probation.

4 medical board revoked his
alifornia becense to prescribe narcotics and or-

mwmmedmmwmdamw

wlmngneas 10 excuse mull rather than

1

atragic
man commented On’ Feb. 6,1964

night

‘series of events,” Brene-  apparently injected himself wi ith meperidine, &
the fy&mm

BoaldolMedmvolod(owspu\d s mnronmnoeddeadanﬁu.mm&m

owan5.1978.m00ldmnkw

doctor who examined him caled it en accident.:
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'On July 15, local polics in Dougtas, Wyo., went to the
house and found Kay Schmunk, right, unconscious. She died st a
focal hospital. Two momhs l.ntor. a grand jury charged Dr. Robart

Twice in’ the next wu wm,

104
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In a statement to the néws media

focal police cafled by the stepson
went to the house and found Mrs.
Doctors at

Schmunk was he Wy-
oming medical board, reponediy on
drug charges. Bacause that boams

records and proceedings are
i bylavt. lhesuhpctsollhelmuvkms
e unknown.

. hmeeanymnﬂmo'lasumyﬁ,

after Schmunk denied
the charge. To make the $50,000
bond, he put up his collections of
secret guns and ivory. Later, so he could
have his collections back, townspeo-
ple — .including inembers of his
church — put up thelr homes. The
trial is schedculed for next month.

Two weeks after his indictment,
[Schmunk bought an ad in lhe local

the {ocal nospnal plonouncad her
dead at 7:30 am.

Two mon!m later, a grand jury
charged Schmunk with pre-meditat-
ed murder. Schmunk, the grand jury
charged, polsoned his wife with three

X saparate, (ethal injections ot mor-

contin-

ed availability as a Iamﬂy doc(or for

Eoﬂ: care, office care and home
irt

“Same location. Same 24-hour |
javailability. Same phone, Same pef.
sonal care. Anytime, anyone,

nesd Commemoratlnq our !aunb

painkiller.

phine, methadone and Demerol, a

Schmunk b
given his wife non-isthal amounts of

later claimed that he had

d murder.

bought an ad in tho locat nawspaper, below.

the grand jury
mm\vd poiumod his wife with three separate, lethal injections of
morpMn-, methadone and Demerol, a painkiller. The trial is *chod—
" uled for next month. Two weeks after his

according

treat
1o court documents.

Dr. Anthony Martinez

3]

accused of plenty. ' ’ )
“in 969,

three women filed
.| complainis with ML
1| Clemens police that,
‘| under the ipretext of
giving

aminations,
had sexually mdleslm
them. Schmunk de- - -
nied the charges.
notified
thoBoudo!Medldm. N
which warned -
Schmunk that it would
take “stern action” if it
received any more
about him.

pelvic ex-

General Medical Garé ' {
_Home .. Office Care

Homeé Births

.»+ Same Location
‘v Same 24 hr. Availability
+ Same Phone

+ Same Personal Care
’ Anytime - Anyone,- Any Need:

Scimunk, M.D.

. 858-5700

West of Hollday tnn

Commermorating Qur 4th Year

i mwmu1wi "

-Schmunk wes bound

.| repeated sexual intercourse with
" 14-year-old stepdaugmu Ysammk

denied the chayy a jury ac-
quitted him In Seplemba 1976.

charoos
airstSch:mmk

andlauxtemahpa

three years with a serles of court
mMganMdle.sehmmkm
the state with his license intsct.

35-874 0 - 84 - 8

owvmrmdonmnmnmmhemm " Atter Schmunk n
his that be had movsdawayanddld not

sceusing him
5 uxually molesting his ﬂapdawmu_

Schrmunk .
movmyddnyedthepfoeoadkmlor

'
Uﬁed the board

wang his license anymore, the board
permanently revoked his ticensa in
. February 1980, g
mMayolmatyear the Board of*
Modicine had filed formal .

natwaltamar)ﬂeseluvapvao—
fice in his home.

-~ gnnx;

Jr.AnmonyMaﬂlnezmadenobonesabomm
sprvica he provided.

Hve (lmez Christine Nicewicz, an investigator for
e heaith professional licensing boards, went to
s office in Ecorse, waited her turn and told him
hat she wanted: two prescriptions, one for am-
petamines, one for Valium,

Wartinez would pull a prescription pad from the
ml of a white laboratory jacket and ask her

ary Hayes, she would say.
low many Valium do you want, newomdnk
iinety, she would say.

-He would write the prescriptions, take her $10 and
Bro her to fill them at a different pharmacy each

ne so the druggist would not get suspicious.
Une of Martinez's customers, Nicewicz wrote in
¢ affidavit, was William Kerkes, 19, of Ecorse.
brkes bought a pvescrlptlon for 50 Valium tran-
ilizers Oct. 28, 1977, and bought another pre-
ription two days latef for Carbrital, a barbhurats
ydative.

Ihe next day, he was found dead in his. t.
medical examiner said the cause olm
s o by harhllurate poisoning.

lal warns: “Cammal ‘should be prescribed

eat caution, or not at afl, 1orpcrsonswlth
Icuda! tendanclu. preduecﬂon lof excessive use
a
d pendent, E"ems may be lncleased by mar:g
diugs, hcludlng tranquilizers.”

summamy ded Martine’s -

Dec 1, 1977, suspon
T;r:nmez. 60, now practices in Commerce, Cali.

cmwmuummammuwmmmrmdni

the Michigan charges, and took away his
lo prescribe adgictive drugs. 5
e did not return four telephone calls.

DET=

3o

£3

for
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Dr. Jesse Ketchum made a mlstake that turned 63-year-old Manhn Mendez, shown above in
her hospital bed in @ photo taken from a television monitor, from a vigorous, healthy woman

into an all-but-dead person whose oc¢ | eye

hath, 1

neurologists about they were
coma. Lo LT

Dr. Jesse Ketchum wants his Michigan license back.
In a sense, it is fitting that he again wants to begin a
practice here because Michigan was the first state
to revoke his license, in June 1974.

New York revoked his licensé’ two months later.
Ontario, where he graduated from medical school

in 1943, revoked his ficense June 3. 1975~ -
Nevada revoked his li-

" cense two days later.

Ohio revoked his Ili-
cense April 15, 1976.

Arizona revoked his li-
cense a day later.

Yet after he'd -lost his
ticenses in all those
places — and served a..
prison term — he still
managedto getajob as -
a doctor at a Florida,
hospital. .

After less than a year
on that job, he made a
mistake that turned 63- Dr. Jesse Ketchum
year-old Martha Mendez from a vigorous, healthy
woman into an all-but-dead person whose occa-
sional eye movemems provoked disagreement
among neurologists about whether they were vol-
untary.

Ketchum's troubles began in 1969, when William
Beaumont Hospital in Roya! Oak kicked him off its
staff for substandard practice of obstetrics and
gynecology.

Two years later, 25-year-old Margaret L. Smnh of
Ypsilanti sought an abortion from Ketchum:in
Buffalo, where he had moved to take advantage of
New York's liberal abortion laws. Prosecutors -
charged that he tried to perform the abortion by
slicing into Smith’s uterus; she bled to death.

y. She died Dec. 28, 1981, after 42 yearsin a

provoked disagreement among

KETCHUM DENIED the charge, but in October
1973 a jury convicted him of criminally negligzent
homicide. He was sentenced to a maximum of three
years at Attica Correctional Facility.

But Ketchum got a stay while he appealed. Free on
$10,000 bond and still licensed in Mlchlgan and New
York, he returned to Detroit.

Five months later, three Detroit police. officers
testified that they caught Ketchum masturbating at
the Frisco Theater, an adult movie house on Wood-
ward. Ketchum, who said he was doing research in -
his role as a sex counselor, was convicted of
indecent conduct.

A month after thatincident, Ketchum attempted to
perform a second-trimester abortion in his Hunting-

ton Woods office on a woman.who subsequemly .

hud (o be rushed to Wilidm Beaumont Hospital in
Royal Oak, where she was admitted in shock.

" Based on those incidents and the ‘New York

conviction, the Michigan Board of Medicine-sum-
marily suspended Ketchum's license. The other
states slowly followed suit.

Meanwhile, Ketchum lost his appeals and served a
year in Attica prison.

When he was released, in March 1976, he wasn't
licensed anywhere in the United States. Florida
subsequently refused to let him take its licensing
exam.

BUT FLORIDA has a loophole in its iicensing faw.
Residents — doctors who are taking advanced
training — don't need licenses in Florida. So six .
months after his release from Attica, Ketchum gota
position as an anesthesiology resident at Jackson
Memorial Hospital in Miami.

He was there in July 1977, when Martha Mendez
came down to Miami from her home in West New
York, N.J., to help her niece, who had broken her leg
and was havnng trouble caring for her family.
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;. While there, Mendez developed abdoniinal ; |

#
ramps. She entered Jackson Memorial Hospitalon _
k‘._!u!y 26, 1977, lohhave her galibladder removed.

K was the i o

- Toward the end of the dperation, according to the -~

-testimony of one of the surgeons, Ketchurn mistak-
enly gave Mendez straight anesthetic gas instead of-*

a mixture of anesthetic and oxygen. Mendez went weha

into a coma. )
She remalned in the coma 4% years, with her care .

in a nursing home in Jersey City paid for with the -|°

$540,000 settiement from Dade County, which --
owned the hospital, and the University of Miami, .
which staffed it. She died Dec. 28, 1981. .
3 Ketchum was unlk Florida ‘could °
take no action against him. X o .
Now Ketchum, 66, wants his Michigan license
back. As was his right, he requested and received a
formal hearing last year. When the Board of Medi-
cine receives the hearing officer's opinion, they will
decide whether to restore his ficense, ' .
When Martin Amowitz, Mendez's attorney, heard

that Ketchum fad asked for his license back, he |-

. ONE WOMAN who remembers.Hah well is Rosa
Naparstek, a former Michigan lawyer now living in._
California. Naparstek; who had helped in the battle
fo legalize abortions, went to Hal's cfinic in 1973, a°

‘month after the U.S, Supreme Court struck down

restrictive state abortion laws. . R
.. The -night before .her operation, she met with
friends who had-had dangerous, illegal abortions,
“We counted our blessings that | could be-the
recipient of a safe and. a legal abortion,” she
recalled. . X o o
Naparstek, then 28, ended up in a hospital with a
massive infection that ‘required removal of her
uterus, her spleen, part of ‘her colon and ‘the
creation of a permanent colostomy, a hole in her ",
side through which fecal waste is passed. A tube
was inserted through a temporary hole in her throat

-50 she could breathe. She was in a coma for two

months, in the hospital for five. '

“When | came to, | had to go through physical
rehabilitation,” she said. “i couldn't talk, | couldn't
walk, | couldn't move.” ST

wrote the Michigan board in protest: . \ .

“My client was never given the opportunity to {.;
choose her anesthesiologist. What do you think her-.
choice-would have been had she known the facts .
about Dr. Ketchum prior to the administration of . -

anesthesla?” |
Ketchum.did not reply to a written request for an
inferview, sent to his last known Michigan address. . }.

His attorney, Joseph Reid, did not return several -

telephone calls, n

Dr. Ming Hah's abortion clinic in Livonia was B
ordered closed by the state Health Department in
1974 because it was' dirty and poorly staffed. The
Board of Medicine summarily suspended his license .
in 1975 for casually prescribing Dilaudid, a synthetic
morphine, 4s a headache remedy.

" Rosa Naparstek, left, a former Michigan law-
yer now living in California, who had helped in-
the battle to legalize abortions, went to Dr. -
Ming Hah's (right) clinicin 1973. Sheendedup | .
in a hospital with a infection that''|-
required removal of her uterus, her spleen, ~
part of her colon and the creation of a'
permanent colostomy, a hole in her side
through which fecal waste is passed. |

So Hah moved to Chicago.
‘There, a Chicago Sun-Times series on abortion *
- clinics identified Hah as the “physician of pain” who
performed abortions without waiting for the anes-
thetic to take effect. .
/ The lllinois medicaj board revoked his ficense in
1976, based on Michigan’s action. Court delays
! allowed Hah to continue performing abortions in
linois until 1978, when the revocation took effect.

Naparstek sued Hah and, after a two-week trial,

So Hah moved to New York. _settied oyt of court for $600,000, . _;
| Though that state’s licensing agency knows of his During the trial, her boyfriend, now her husband,”
past, Hah ins a phy in good ding remarked: “One thing | hope comes of this is that
there. The Queens address on his license is the Ming K. Hah will never be around to practice his craft
same as the address for Ameican Birth Control, an anywhere.” o
abortion clinic. . Repeated attempts to contact Ming Hah at his,

' . New York office ‘were rebutfed, with explanations
. first that he.was busy, then that he was on vacation,

. 7™ then that he was not the Dr. Hah who had practiced?]

in Michigan, although their birth dates and work

histories are the same. - -

¥



Dr. Mehmet Kusun Kesal

For tour months in 1978, under-
cover agents for the Michigan
Board of Medicine paraded
through Dr. Mehmet Kusun Ka-
sal’s office in Grand Rapids, asking
for drugs to make them “feel good:”
argphetamines, sleeping pills, mor-
phine-like painkillers. .

Kasal gave them what they want-
ed. He later pleaded guilty 1o deliv-
ery of amobarbital, a sedative.

The doctor, then 55, also proposi-
tioned a patient and tried to sexyal-
ty assault his 19-year-old reception-
ist, concluded a hearing officer for
the Board of Medicine.

A Kent County judge did not be-
lieve Kasal's patient and acquitted
Kasa! f a solicitation charge. Kasal
told tn hearing officer that he had
not assz.ulted his employe.

Nevertheless, the Board ot Medi-
cine revoked his license in May
1980, :

Kasal still had Florida and West
Virginia licenses. He went to Whee!-
ing, W. Va.,in December 1981. Eight
months later, fulfilling a longtime

" 111969, Dr. Donald Y. Stewart performed back
s‘urgevyonncwfomlawomanmdkmedharh
the process, the California Board of Medical

ruled. The board revoked Stewart’s

desire to work in Florida, he setup a —

part-time practice in the small town
of Ocoes, near Orlando.
The Florida medica! board caught
up with Kasa! last December and
ded his license.
stl;smpe:e is still welcome in West
Virginia. .

Dr. William Carranze

Dr. William Carranza has had
trouble with drugs in three states.
New York's medical board says it
put him on probation for a 1968
federal heroin’conviction in Neva-
da. )

When Carranza came to Michigan
in 1975, board members gavehima
limjted license and restricted him to
the Redford Medical Center. They
relented the next year, granting him
a full ficense.

Then, in 1981, Waterford police,
accused him of trying to run his
girtiriend over with his car and
charged him with felonious assault.
Police searched his home and,
found cocaine.

The assault charge was dropped
in exchange for a guilty plea to
cocaine possession. A-judge sen-
tenced him to 60 days in jait and
three years' probation. and or-
dered him to attend a substance
abuse treatment program,

Last August, the board ordered
his Michigan license suspended for
two years.

The action has little effect on Car-
ranza, who has been back in New
York since at least November 1982.
He said he’s working in the emer-
gency room of a large New York
City hospital, but he won't say !
which one.

ficense in 1973 for “gross incompetence” in the
treatment of the woman and three other people
who underwent dangerous, unnecessary back
surgery. :

:Three years later, Stewart asked the Michigan
Qepartment of Licensing and Regulation to rein-
state his expired license. He paid $85 in delin-
quent fees, and the department issued a license
Narch 12, 1976. . :

Three days later, Stewart's resume arrived in
the department's office. At the bottom, Stewart
had typed that his California license had been
revoked “for unreasonable cause — only criti-
cisms were intellectual, not ethical or moray.”

MICHIGAN’S REVOCATION machinery rum-
bled for three years before the board was able to
tdke Stewart's license away. For at least part of
that time, Stewart worked in Detroit, pertorming
sgrgery at small local hospitals.

Now Stewart is in New York, where he has
practiced medicine since he lost his Michigan
‘license in 1979. New York's revocation proce-
dures, even more ponderous than Michigan's,
have been at work on Stewart's case more than
four years, with no decision.

$Stewart, 55, did not have kind words for the
Michigan board: “ think they're the biggest
binch of lying, cheating frauds in the world. In

| Detroit, and in spite of the fact that 1 was the most

spite of the fact that | had good references from

super-trained and highly trained man in the
entire history of the world, they revoked my
license.

“They should be iined up in front of the AMA
building in Chicago and machine-gunned to
death and the blood left there for a day."

Dr. Robort M. Walker '

Psychlatrist Robert M. Walker called his
Taylor office the Walmor Holistic Clinic,
implying a comprehensive attitude toward
health care. But the only thing comprehen-
sive about Walker's clinic were the bills he
submitted to Medicaid and Blue Cross-Blue

Id. .

Investigators who went 1o his clinic nine
times in late 1978 and early 1979 reported
that he gave them Valium for the asking.
One investigator reported that Walker
checked his “aura,” told him his heart was
going counter-clockwise instead of clock-
wise, “fixed” the investigator's heart by
rubbing his chest and sold him a
Ppyramid to wear on his head for treatment of

headalches and tension. NEXT PAG, !
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tient, then submitted bills for psy

Py, lab tests and other services they said he
never provided.

- On May 11, 1881, a Wayne County Circuit
Court judge sentenced Walker to four years’
probatlon for Medicaid fraud. Watker aiso
agrsed torepay $20,000 to Medicaid and the

The federal aovemmem suspended him

" > . v ;_;

- i

The Michigan Board of Medicine consid- - 1983 along with 15 other people, includingd}
ered Dr. Bruce Krygowski such a public three physicians and a pharmacist. He f

menace that it invoked its emergency pow-

from par
for four years.

In September 1981, the Board of Medicine
suspended his licensa for two years, begin-
ning in-May 1981.

ersto his license without a hearing.
In Ohio, he's a doctor in good standing.
Krygowski, 34, worked in what federal

agents called the largest prescription drug

mill in the Detroit area. Over two years, the

pleaded guilty to distribution of Taiwin,
painkiller. Last fall, he was sentenced to a
year and a day in jail, which was suspended,
and three years’ probation and a 310000
fine.

Krygowskl's plea convinced the Board of] *

Med-Care Medical Clinic on andits
United F ians Medical Cen-

BUT WALKER has not been in
since 1979. He's in California, where he
works for the Los Angeles County Mental
Health Department, treating patients at the
San Pedro Mental Health Clinic. . .

“I don’t care to come back to
Michigan . . . Things have

been much better for me here.”

— Robert M. Walker

“1don't care 1o come back to Michigan,” he
says. “) don't like the climate, and | think
there’s much more learning experiences in
California. Things have been much better for

me here.”

In February 1983, the California medical
board filed charges against him, based on"
his Michigan suspension.

ter on Six Mile, took in about £2 & milion
from the sale of illegal prescriptions for
amphetamines, painkillers and other dan-
gerous drugs, the clinic operator told fed-
eral agents.

KRYGOWSKI WAS indicted in January

that he was an “imminent threat ta’.
the pdubllc heanh safety and welfars. The
Dec.

14

Krygowski might be an “imminent threat™ in
Michigan, but in Dayton, Ohio, he is a resi-
dent inplastic surgery at St. Elizabeth Hospi-
tal. He did not return phone calls.

Dr. Timothy Stem

While Dr. Timothy Stern was an anesthesi-
ologist at Dickinson County Hospital in the
Upper Peninsula, he wrote fraudulent pre-
scriptions for Dilaudid for himself, according
to formal charges filed with the, Board of
Medicine.

Ditaudid is a modified form of morphine,
intended for treatment of severe pain. Like
morphine, it is highly addictive and often
abused. .

Stern would write prescriptions in the
names of his father-in-law, who lives in New
Jersey, and his father, who lives in New York,
the state’s attorney charged. in two weeks in
July 1979, Stern wrote prescriptions for

the formal charges.

Four months after the hospital hired nlm.
fired him.

Without admitting the charges, Stem
agreed in November 1980 to surrender his
license.

He then moved to Rochester, N.Y., where
he opened a pain clinic, treating as many as -
40 people a day, usually with anesthellc
injections and acupuncture.

The New York state Health Department has |
decided to file its own formal charges
against Stern — the specifics of the charges
are secret — but he remains licensed while
the case wends its way through New York's
intricate disciplinary system. :

more than 200 Dilaudid tablets, g to
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bad doctpl's/ abusers & seIIers \

0 Fifth of seven parts
Hooked RN

on drugs,

@ FRIDAY: Medical societ- | ;
ies, hospitals and malprac- | ©
tice suits also are supposed
to help control incompetent
physicians. They don't.

@ SUNDAY: Solutions. The
| state ptans changes. How to
find a good doctor, report a
bad one and monitor the

protected
by silence

By DOLLY KATZ
Froe Press Medical Writer

When you have an vpemﬂon,
you know certain risks are in-
volved.

You are probably aware, for
example, of the small chance —
perhaps three in 1,000 — of a side
cifect from the anesthetic.

But one risk you probably do

not know about is the one in 10¢

chance that your anesthesiologist
i3 a drug abuser.

‘That estimate, the product of
survey of anesthesiology trainirg
programs, was published last sum-
mer in the Journa) of the American
Medical Association. It is one re-
flection of a chronic and only re-

cently acknowledged problem in

the medical profession:

® Studies estimate that nareutlcs
addiction is 10 to 100 times-more
common among doctors than
among the general population, at
Yeast partly because doctors have

easier access to drugs. According °
to the estimates of governmentand

organized medicine, at least one to

two percent of doctors abuse

drugs.

® A doctor is.at least as likely as”

anyone else to be an alcobolic;
socording to a Mayo Clinfe study
that found that seven percent of

doctors surveyed were possible or

probablg alcobolics. If alcobolism -

among doctors is that common,
then 1,400 of the 20,000 doctors

® Dr. G Douglas Tafbott, a drug
gbuse specialist and director of the
Impaired Physicians Program for
the Medical Association of Geor-
gia, has estimated that one of every -
eight doctors in his state has been, t
Is or will become an alcoholic or
drug addict.

If the nationa) estimates are
valid, the State of Michigan has
acted to protect patients from few-
er than two percent of the chemi-
cally dependent doctors licensed in _
the state.

IN THE LAST seven years, 31
doctors with drug or aleoho) prob-
lems have come to the attention of
the Michigan Board of Medicine;
Seven. were alcobolics. County
medical society committees that
‘were recently organized to help -
impaired doctors have identified at
least 146 llwhnl.lc or drug-addict-
o pbysicians. .

The undreds of doctors whe
have escaped the board's attention
have been protected by -what phy-
sicians have called 8 *
of silence” that includes the doc-
tor, the doctor’s colleagues and the
medical profession in general.

care you get.

Fros Pross/MOSES HARSS,

i

“The physician-patient denies
he is ill, lacks insight into his_
problem, avoids medical assistance
end minimizes his problem out-
right,” the American Medical As~
sociation’s  Council on Mental
Health wrote in 1973,

Until recently, organized medi-
¢ine participated in the deception..

“Physicians themselves provid-

" ed the most formidable barriertoa

resolution of the problem,” two
physicians on the California medi- ,
cal board wrote in a recent issue of
the Journal of the American Medi-
ca) Association. “Traditionally, the
medical profession clung to a code_
of sllmt loyllty that either protect-
ed the existence of sick,
uddlcled or alcoholic colleagues.”
. “Part of the reason seems to be

,phyddm and thelr colleagues,

Mddlcteddoﬂohdon'thnn

ents. 4
“F've never rellly COme across:
case, where (an addicted doctar)

" hurt a patient,” says Dr.. Robert’

" Seo DRUGS, Page 124
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Hydnck of Grand Rapids, a member ol
the state medical society’s Impaired

. Physlclans Program for western chhi-

‘gan.
.- Hydrick explained that most addict-
ed_doctors stay away from. patients
when they are drunk or drugged.

.- Hydrick lost his license for a year .

after he prescribed so many painkillers
for.a woman that she became addicted.
‘She had to be hospitalized, detoxified
and treated in a drilg abuse program.

-, In its findings, the board said Hy- .

drick’s patient frequently shared the
drugs with Hydrick at their homes.
 Hydrick now says he “possibly” wi
{mpaired at the time and that he used t.o
drink “a fair amount.” But he maintains
that the woman implicated hifn because

the Attorney General's Office thréat- ~ '

ened her.
- 'IN HER STUDY of 100 alcoholic

physicians, Dr. LeClair Bissell of New ~ : -

York City noted: “Many of the physi-
cians stated that their alcoholism has
gever resulted in injury to thelr pa-
tients, .

' : “Although this feeling is often-
shnred by the colleagues of alcoholic
physicia.ns. it is a view that is dlmcult
to accept.

: .“Since alcoholism interferes ‘in so
many ways and with sucha multlphcity
of functions, there can. be little doul
that the patients receive a lesser level ol,
¢are than the physician is able to deliver,
when he is sober.” B

- The indulgent attitude toward phy-

dicians and the “congpiracy of silence”

. dre changing, to a great extent at the

)nstigauon of organized medicine. The
AMA Council on Mental Health re-
forted in 1972 that it had sent letters to

" gl state medical societies, asking about

e;ograms 10 identify undhelp addxcted
ysiclans.
‘s ‘Twenty:three states had no such

e 'If'adoctoragr.eestownmtnpw
chfatrist or enter ¢ drug treatment
firogram, the society’s role ends, except

- for informal contact with the infor-.

pant. .
» 1f the doctor refuses, the society's

« report the doctor to the Board of Medi-

' ome .

“We have | no firsthand knowledge

H Q! his fitness,” says Dr. Douglas Sar-

: gnt co-chairman of the Wayne County

edical Society’s health and well-being:
dommittee. “So our position is the per-

-son who has notified us should report"

. the doctor.

' . 'For reasons of confidentiality, the
Mlchigan State Medical .Society does
not keep detafled statistics on the fm-
paired doctor program. The reports
they have received, through the end of

1982, indicate that society members

contacted 146 impaired doctors in 28
- months. Members say they persuaded
103 to accept treatmenit; national statis-

tics suggest sbout 60 will recover.

Fdrty-three refused and pmumably
" continue to practlce

SOME OTHER STATES’ medical'so-
cieties have taken a more active ap-
proach.

The Medical Association or Georgia
has developed an elaborate two-year
treatment program that includes hospi-
talization, care in a halfway house,
“mirror-image therapy” in which the
doctors help treat other addicted pa-
tients, and aftércare at weekly Caduce-
us Clubs, modeled after Alcoholics
Anonymous, Since the program beg:
in 1976, more than 500 doctors m;
been treated; more than 300 are back in
practice.

Such programs seem more effective
than many ‘state’ licensing ‘boards in'
protectinig patients from sick doctars. :
- They certainly are faster.

In Michigan, a case before the Board
f" dicine takes an average of 214

firogram, and three state socleties vehe-
mently denjed that a problem existed.

- -Since then, at the urging of the
AMA, 40 state medical socleties have
developed programs for impaired doc-

tprs. More than 30 states have enacted:
the AMA’s model legislation, whlcq :

empowers state Jicensing boards to act

’ ﬁgnlnst sick doctors.

. Michigan has both a medical society
nrogra.m and a “sick doctor” regulation.
Michigan’s state and county medical
socleties have committees of d
who visit physicians whom they have
tpard are impaired and try to persuade
them to get treatment. The society also
has set up a $50,000 fund to provide -
low-interest loans to physiclans who
fiust interrupt v.heir pracdeu 0. w,
ttatmem. .

years to final resofution. While the case
is being resolved, the physician usually
remains free to practice.
- Dr. Franz Jordan began having
problems with drigs as early as 1970,
. when an Oklahoma court found him
guilty of public drunkenness. During
his years of practice in Owosso and
Boyne City, the Board of Medigine
twice investigated him for suspected

-drug abuse but was unable to figd
- enough evidence to warrant formal
charggs. In 1977, local doctors con- -
_cerned about his treatment of paﬂznn-

‘- wrote the board. .-

1ole also ends. Society members do not'

Most of the larger county medical
-| societies in Michigan have interven-
tion committees to try to persuade -
| addicted physlcians to get treat-
ment.

In Wayne County, individuals con-
cerned about an impaired physician
can call 567-1640, 8:30 a.m. 10 4:30
p.m. weekdays, and ask for the
:| Friends of Medicine. A doctor wilt

call back. Your name will be kept
| confidential.

it your county medical society
doesn’t have an impaired physician
committee, call the Michigan State

cal Society at 517-337-1351,
8:15 am. to 5 p.m. weekdays, and
ask for the Impaired Physician Pro-
gram,
s The medical societies can only [

‘| persuade. The state Board of Medi-
cine is the only agency that can
restrict a doctor's_practice or re-
voke a license. To report an im-
paired physician, write the Depart-
ment of Licensing and Regulation,
Bureau of Health Services, Box
30018, Lansing 48909,

In 1978, after Jordan’s third hospi
talization in a year for problems 8550C]~
ated with ‘drug abuse, the board
‘launched another investigation that led .

to formal charges in 1979,

Jordan was allowed to continue
practicing, provided that he submit
urine samples and psychiatric reports

'for two years to prove he was not

taking drugs. He Teportedly moved to
Puerto Rico last July, -

The board first heard of Dr. George

-Stokes in 1978, when Munson Medical
Center in Traverse City reported that

Stokes had been suspended from the
staff because he wds drunk when e

< came to the emergency room to treat a

patient, The state charged, and Stokes -
‘admitted, that he had been an alcohollc

- for 10 years.

+A year later, when the board issued
its final order, Stokes already had en-
tered a treatment program and was
recovering. The board simply put jts’
stamp of approval on the program.
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_ 80 THE DILEMMA: -

-, Independent treatment is faster but
leaves the' public defenseless agairist
impaired doctors who refuse or fail
treatment and continue to practice.

. . State board action provides some
public protection and control but takes
much Ionger." R . .

Four years ago, the State ‘of Calif()r-" .

nia began a program that addressed
both needs. R ¢

,+ A California doctor impaired by
drugs, aleohol or physical or mental
illness can apply for entry to the Diver-
slon Program for Imp Physicians,

In:1882, 126 doctors were partici<
patingin the program, and 17 complet-
ed their treatment, Four years is not
enough to measure long-term success,
but the program has had some short-
term effects, asdocumented in a letter g
graduate wrote to the prograﬂ director
almost two years after beginning treat-

ent: i .
“It isdifficult to comprehend all that
has occurred in my life since that eve-
ning In late July 1980 when I spoke to
you for the first time ... .
“1 have progressed from a despair-

ing, depressed individual with no future’ .

anl arm of the state licensing board.
1, after an interview, the doctor is
accépted — and almost all who apply
are — any board investigation is hafted.
" An evaluation committee  designs ‘&
treatment program for the doctor, who
might be allowed to continue practic-
{ng, sometimes under restrictions.

<" Although state disciplinary actions

are public records, the doctor’s partici- '

pation in the diversion program is confi-
dential; upon successful completion, all
. records are destroyed, '

but
ble shicide, to a prod ;

d deterioration and proba- :

'y That Is higher than the general pop-
.ulation's success rate, which a Mayo

Clinic study found to be between 50 and,
60 percent. : j
« The Mayo researchers discount
intelligence and education as factors i
the doctors’ higher recovery .rate. In-
stead, they cited pressure from state
licensing boards and hospitals as major:
reasons for doctors’ more favorable
outcomes, The threat of losing some-
thing as prestigious and lucrative as &
medical license is a powerful motivator,
they suggested.

.~ The favorable outlook is an eneour-

aging sign for therapists trying to get

physician, a reliable and trustworthy
friend, and a compassionate and under-
standing father and husband. 1 have
grown to like and respect myself for the
first time in many years.”

An. addicted doctor who, enters a I
treatment program has a better-than- '
even chance of recovery, according to '

statistics from drug treatment centers.

Most treatment programs report that °
60 to 75 percent of their doctor patients :

recover.

T int doctors to heal themselves.
. Thedirectors of Georgia's treatment

“program wrote, “Pethaps the single

most important lesson this program has
taught us is that while disabled doctors:
cannot reach out for help, they ‘will,
when motivated* with appropriate,
treatment, demonstrate a high rate of
‘recovery. .

“The value of such recovery to the
individual physician, his or her farily,’
and community is incalculable".:

that addi

Despite some p

tors are y

trous resuits:

lder-Dice

armiess, Board of
show that impaired doctors often try to treat patients while Board of
intoxicated or otherwise impalred, sol

metimes with disas- her license

d After she agreed not to
,ecg?.f; erly prescribed Valium and) sleaping pilis for herself, }

contest charges that she lmpro'&-:[ .
AAd ! 4]

N ‘three years.

dly had sexuall

@ Dr, Nanett

filed with the board in 1980.

According fo the charges, she was hospitalized for psychi-
atric care In 1975 and 1977, and was dlagnosed_as amanic- ber 1982
depressive and an alcohol and drug abuser.

The Grand Rapids psychiatrist was removed
‘of Forest View Psychiatric Hospital in 1878, But for three- n:

" years before, the state charged, she continued to treat,
psychiatric patients despite her impairment.

According to the state's formal accusation,

- in Royal Oak, talkint

for three months and put her on probation .fpr' -

* mDr. Ronald Zajac’s employes would ca.ntzlt :ls a%:lnt 1%
i e Lathr :
relationships with two of her psychiatric patients in 1976: rments whenever patient complaints and ¢ p Village,
and 1978. One relationship extended overI sl):t r:m:o?‘ths; I::le{'
ther occurred while the patient was in the hospital, g Y oo int6
:c';:%rrdlng 't the state attorney general’s formal chavrge:*.l a police Interview with his employes, Zajac w

‘eye doctor's deteriorating condition told them he was toq;
drugged with cocaine to finish the day. Once, according to:

examining room and fell on a patient. o,
Zajac did not contest the charges, and the board took hi
license away for two years. Zajac was reinstatedin Novem-1i

# W Dr. Joan Shapiro admitted she injected herself with; N
ot Tor thre arcotics, Includln'g,; morphine. In April 1979, she appeax‘ed'; '
In the labor and delivery area of William Beaumont Hospital ,] -
g rapidly and, walking unsteadily, with_ | .
Schneider- blood running down her left hand from what appeared tobe | -
Dice diagnosed serious mental disorders without sufficient: a fresh injection site. A month later, she appeared in the:

he other g

'
is gl
3 -

her hands swollen and bandaged. Four’ |i:
, she came i at midnight to delivery a' &+

b e

besls,}mlxed up her notes and orders, tand meppe;ed; samt‘ahconggo'?‘,a .
tient charts with inappropriate comments, such as “Pa-_ months a

tpb:m dramatic and tui‘lpo‘: Bg" and “(The patlent) gave me! baby. She walked unsteadily and su\ffered memory lapses;
my diagnosis.” -She allegedly disrupted @ hospital by’ during the delivery. L
attempting to conduct a sing-along in the visitors ‘!oung&: The board susp_ended her license for a year.

%
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‘Doctors who sell dru
face little ris

Dr. Michael Marshall of
Southfield, left, is one Michigan-
doctor who got caught. In
January 1983 the Board of
Medicine suspended his license
for at least a year for selling drug
prescriptions, and a month later,
-a judge sent him to the Federal
Prison Camp in Marion, IIL.,
where he is now. He already is
eligible to apply for relicensure.

By DOLLY KATZ

Free Press Medical Writer

- -Dr. Michael Marshail of Southfield
illegally sold prescriptions for 1,200
tablets of narcotics, tranquilizers and
diet pills because, he testified, he need-
«ed to buy a $14,000 engine for his twin-
engine Beechcraft airplane.

The activities of doctors like Mar-
shall have helped make Michigan the
nation’s largest wholesale purchaser of
pep pills, codeine and Dilaudid, a highly
addictive morphine derivative. Michi-
gan ranks No. 1 in sales of five of the
eight drugs the federal Drug Enforce-
ment Administration regulates most
strictly because of their high potential
for.abuse.

Diet pills like Desoxyn are a particu-
lar ‘problem. These drugs, called am-
‘phetamines, also are known as pep pills
‘because of their stimulant effect. They
are highly addictive, and their useful-
‘ness in weight control is, by the manu-

One-third of the Desoxyn distribut-

ed in the United States is sold to hospi-
tals, doctors and pharmacists in Detroit,
according to 1982 and 1983 DEA statis-
tics. After it reaches the streets, federal
drug agents believe, much of it is
shipped illegally to other states.

THAT TRAFFIC continues despite
Michigan Board of Medicine reguia-
tions intended to strictly imit amphet-
amine prescription for weight control.
* Marshall is cne Michigan doctor
who got caught. In January 1983 the
‘board suspended his license for at least
a year, and a month later, after his
conviction on drug charges, a judge sent
him to the federal prison in Marion, IlL,,
where he is now. He already is eligible
to apply for relicensure.

But' drug abuse experts say most
doctors who illegally sell drugs do not
get caught.

“We believe a substantial portion of
the problem in Michigan is due to &
small number of dishonest doctors and
pharmacists,” wrote members of MOP
UP (MDs, Osteopaths, and Pharmacists
against Unnecessary Prescriptions), a
group of Macomb County health pro-
fessionals and drug enforcement offi-
cials trying to reduce prescription drug
abuse.

“The reasons for this growing prob-
lem in Michigan can be stated simply:
The profit is enormous, the likelihood of
being detected is minute, and the likeli-
hood of being

growing, state enforcement activity
has been declining. -

Until last year, the state Department .

of Licensing and Regulation paid for six
i i} and two secretaries to

— with Jail or foss of license — if
detected is minute.”

Since 1977, according to a Free Press
study, the Board of Medicine has taken
action against 53 of its 20,000 licensed
doctors for illegal drug prescribing. Of
those, 34 lost their licenses to practice
for at least a year.

Over that time, prescription drug
abuse continued to grow, according to
DEA figures. Since 1978, there have
been huge increases in the amounts of
stimulants, sleeping pills and narcotic
painkillers prescribed and dispensed in
Michigan.

In those years, Michigan's wholesale
consumption of Dilaudid, for example,
increased almost 400 percent. The sta-
tistics suggest to drug investigators
that Michigan is an interstate distribu-
tion center for illegally prescribed
drugs. .

WHILE THE PROBLEM hs been

work with the Michigan State Police’s
Diversion Investigative Unit, which

tries to control llegal sale and use of ~

prescription drugs.

Budget cuts forced the department
to eliminate those employes last May.
With that funding gone, the unit's staff
statewide has been cut in half.

“We're alive, but not really well,”
said Lt. Joseph Young of the umit's

Lansing office. “I had six investigators.

and a secretary. Now I've got three
sergeants and no secretaries; my inves-
tigators have to do their own typing.
“Last year, my staff investigated
four complaints short of what they did
the year before. I don't think they’ll be
able to keep up. It's just going to catch
up with us.” .
Besides more money, state and fed-
eral drug enforcement officials would
like to see Michigan enact a triplicate

* prescription law like the one in Ilinois.

uch a law would require three
copies of every prescription for addic-
tive drugs — one for the doctor, one for
,the pharmacy and one for a central state

i

S

NPT
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agency that could monitor the pre‘ rI'b:
ing and dispensing habits of individsa}

g doctors and pharmacists. BEE
P;ef 2 ] think if you issued triplicate pré)

P scriptions, you'd eliminate anywhtd
from half to three-quarters of the propy
lem,” said John Mudri, diversion cpnd
trol supervisor for the DEA’s Detrdi
office. B
. The problem of amphetamine abhsed
prompted the Board of Médicine S
years ago to enact prescribing restriea
tions. Among other limitations, ithes
board’s “amphetantine rules” prokiibits
doctors from prescribing them | for
weight control to any patient for mofe;
than three months in a row. e

But the rules seem to have had littje;
effect on the consumption of pep pills jn:
Michigan. P

The medical board of at least one;
state — Wiscopsin — has prohibited:
doctors from prescribing amphet- -
amines for weight control. HE

“We felt it was a very good rule, and
we've had a lot of good Tuck with it,”.
said Deanna Zychowski, administrative:
assistant to that board. “I think it ghpt:
down a lot of the weight loss clinics
where doctors were handing these-oute
They just kind of folded.” il
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bad-doctars/who'

.5 Sixth of seven parts

is watqpipg?;_ . gaming p

By'DOLLY KATZ o

Frow Press Medicsl Writer - . .

¢ At first glance, bad doctors would

hardly seem to stand a chance against

ot the institutions that are supposed

to regulate physiclans. .
B

‘® They can be kicked off the stafts of

omy‘c:anbe:ued'.

LY

The last segment of thd series
will outline the problems in po-
icing doctors and some possi-
ble solutions now being consids

ered by the state,

- il Report a bad one, and;
- I Mornitor the care you get.

Freo Pross Chert by DOMMNC TRUPANO, Skotch by MOSES HARRIS

Some watchddgs_ have little bite

® They ean be reported to their cogn-
ty'medical societies. .

BUT DR, DALE WILLIAMS of
Muskegon was kicked off the Mﬂoﬁ
two hospitals, sued 10 times and discl

.plined )by the Board of Medicine. He's _
still practicing. - : N

Dr. Robert Posey was-reported tp

his county medical society by another
‘physiclan. ‘.He"s still practicing. - ;

Psychiatrist H.C. Tien Was
from one hospital’s staff af-.

‘ter other staff members at that hospl- |
tal refused to work with him because "
 of his extensive use of electroshock

therapy. He's zow practicing at an-

.other hospital and has twice sued the,

hospitgl that kicked him off staff,
The iistitutions that are supposed

to police doctors ‘appear much more -

formidable than they are. Those insti-
tutiond are profiled on Page 124,
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= Dear Ann Landers: | have two
[_friends whose || 4-year-old daugh-
ters were sent|1o the same doctor
-— one for an injured ankle, the
other with albad cold. He per-
formed vaginal exams on both
girls, with no\ nurse present and
without consulting the mothers.
“This doctor was committed to a
wmental hospital about 10 years
ago. In our town there is no medi-
cal. society, pnly gossip from
“nurses about ihis particular doc-
Yor. What canlbe done? — Small
ZTown in Nebraska
< Dear Neb.] The other physi-
L«cians in town|should report the
doctor to the| county and state
medical societies and 10 the Amer-
ican Medical | Association head-
quarters in Chicago.
+ Dear Ann: You're wrong.
Dr. Dale Baker's sister-in-law al-

most died in 1974 because Dr. Robert
JPusey failed to recognize her severe
{nternal bleeding. Baker’s late-night
telephone calls to other doctors saved
Marilyn Maynard's life.

* Baker reported¢ Posey to the.
Ingham County Medical Society.

~ The medical| society passed the
feomplaint to the local society of obste-
[ricians and gynpeologists. The com-
[plaint died there! '
[~ Five years later, the state Depart-
_ment of Licensing and Regulation
learned of the incident from other
sources and adde it to the long fist of
“Tharges filed against Posey with the
] Michigan Board of Medicine. -
= In the years gince Baker reported’
Posey to the county medical society,
at least eight other women have been
victims of Posey]s substandard care,
the state has charged. One is dead, one
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Dr. Robert Posey, above, is now
facing charges before the State
Board of Medicine that at least
eight women have been victims
of his substandard care. One is
dead, one lost her baby, and six
underwent allegedly unneces-
sary surgery. He was first re-

ported ‘to the Ingham County

Medical Society in 1974,

lost her baby, and six underwent
allegedly unnecessary surgery.

Hearings on the charges are’ con-
tinuing in Lansing.

. MANY PEOPLE, like Ann Landers,

may believe that the American Medi-

cal Association and its local affiliates
are the ultimate courts of appeal from
substandard care by doctors. They
may think that these societies, partic-
ularly the AMA, can reach out from
Chicago and siop a doctor from prac-.
ticing.

Even some doctors share those
beliefs. In “A Private Practice,” a new

Doctors seldom tell on doctors

book describing his ordeal with drug
addiction, “Dr. Patrick Reilly” (a |
pseudonym) worries: “Maybe the
medical soclety in Cleveland had
found out. They would pull my M-
cense! | would never be able to prac-
tice medicine

They can’t. Medical societies are
political and trade organizations that
doctors join if they choose, The societ-
fes’ strongest sanction is expulsion —*
which has no legal or practical effect
on & doctor's privilege to practice.

Reporting an, incompetent or im-
palred -doctor to a county, state or
national medica) organization is like
reporting a bad driver to the Ameri-
can Automobile Association: The or-
, ganizations might deplore the behav-
‘{or, but neither is equipped, legally or
politically, to deal with the problem.

1If medical societies can't stop bad
doctors from practicing, they at least
might be expected to alert licensing
boards :

But they don't. Organized medi-
cine almost never blows the whistle
on its members.

The Free-Press tracked down the
original sources for 187 cases brought
before the state Board of Medicine
from 1977 through 1982. The cases .
originated from 193 complaints (in a
few cases, more than one person or
agency complained to the board abo\n ]

a doctor).

County medica) sodedes filed four.
of those 193 complaints. .

Only one state professional society
— the Michigan Society of Patholo-
gists — filed a comp!alnt during the
six years,

Individual doctors did not do much
‘better. In six years, 10 doctors stepped
forward to charge eolleaguu wm}
inoompetenoe
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Lawsuits don’t stop b

i Lawsuits don’t stop bad doctors
Dr. Dale Williams of Mus-
kegon, left, says he can't
get insurance anymore
because he has been
sued 10 times. He won
three cases and settled
seven. Cheryl Burnham'’s
parents sued Dr. - Lois
Dunegan, right, after a
county prosecutor raised
questions about Dune-
gan’s “assistant” in the
operating room — a
friend of hers who had ho

Malpractice lawsuits, despite their
» popularity, their, numbers and the
apprehension théy instill in medical
‘. circles, do not pratect the public from
“bad doctors. ’ ’
I:~  They do not separate the good
- doctors from the bad.
-~ They compensate only a fraction of
|-~patients injured hy negligence. |
And they do npt drive bad doctors
out of business. Dpctors who are sued .
so many times that they can't get
coverage simply practice without in-
surance.
Fifty-seven percent of Michigan's

doctors have had|malpractice claims
filed against them, according to a
survey commissioned by the Michzan
Insurance Bureau.'A national study by
‘the Rand Institute for Social Justice
indicates that more than half of mal-
practice claims ag‘e dropped with no
payment to the patient.

" Partly for that reason, lawsuits
seldom lead to formal charges before
the Board of Medicine.

MICHIGAN RESIDENTS filed
more than 6,000 malpractice lawsuits’
from 1977 through 1982. But only 10
of some 200 cases that came before
the Board of Medicine during that
time were based on suits.

It’s not that the state doesn't know
of the lawsuits. By law, malpractice
insurance companies must provide the
Michigan Insurance Bureau with de-
tailed information about each claim

claim leads to a lawsuit. The bureau,
in turn, sends the information to the
Department of Licensing and Regula-
tion. )

But for a year, beginning in No-
vember 1982, nobody in the licensing
agency was looking at them. Officials
said they had neither the time nor the
staff to examine 175 claims and suitsa
month and decide; which warranted
investigation. '

Now they are being examined, by
order of licensing officials appointed
by the Blanchard administration.

Even when the department has
looked at the lawsiiits, it has not used
many as & basis for formal charges.

filed and settled, whether or not the’

A malpractice suit or claim is not
proof of incompetence, as the high
rate of dropped claims indicates. .

Even a case that's settled often
does not contain enough evidence of
incompetence to constitute a licensing
violation.

One Coldwater physician's insurer
paid $35,000 to a woman who suf-
fered complications from exploratory
surgery. An assistant attorney general
thought the case was strong enough to
bring before the Board of Medicine.
The formal accusation charges that

. the doctor burned a hole in the wom-

an'sintestine while trying to cut away
adhesions with an electric knife. The

woman d ped a severe abdominal
infection and inflammation of the
lungs. - -

After a hearing, an adriljnstrative

“law judge concluded that the state had

not proved that the incident was more
than an “unfortunate result,” which
can happen to any doctor, no matter
how careful.

NEVERTHELESS, some doctors
have more unfortunate results than do
others.

A four-year study of 8,000 doctors
in the Los Angeles area found that
fewer than one percent of them ac-
counted for 10 percent of all malprac-
tice claims and almost a third of all
malpractice payments.

medical training.

Such an enormous burden of
claims might be expected to drive the,
doctors out of business because mal-

“practice insurance companies would

refuse to underwrite their high-risk
practices.

But nothing prevents a doctor from
practicing without insurance.

Dr. Dale Williams of Muskegon
‘says he can’t get insurance anymore
because he has been sued 10 times. He
won three of those cases and settled
seven. The latest settlement, ap-
proved last October, will compensate
a 23-year-old man who limps because
Williams allegedly failed to diagnose a
hip disorder 10 years ago. The insur-
ance settlement will pay the man
$200,000 plus $525 a month for the
rest of his life.

‘Now Williams practices without
insurance. He charges that the 10
lawsuits were filed at the instigation
of other doctors who felt threatened
by his attempts to develop innovative
ways of delivering health care to poor
people.

NEXT PACE—T
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MOST DOCTORS are not sued 10
times, or even twice. Nevertheless,
since the mid-1970s, organized medi-
cine has voiced increasing alarm and
outrage at the growth in the number
of malpractice suits. According to the
Michigan State Medical Society, the
number of claims filed against doctors
has increased 336 percent in the last
six years.

Yet malpractice is a much bigger
probiem than those statistics indicate.

Although a lot of malpractice suits
might be frivolous, they are out-
weighed by the many cases of negli-
gence that never result in a suit. I
Michigan is like the rest of the nation,
it has nine “silent” victims of mal-
practice for every one who sues.

A 1982 report by the Rand Corp.’s
Institute for Civil Justice estimated
that, at most, one in 10 patie s in-
jured by negligence files a claim.

“Only a fraction of the stock of
potential claims are actuall:" filed,”
w- e Rand consultant Patricia Dan-
20 . “Very crude estimat2s suggest
th t at most one in 10 potentially
a- tonable injuries gi+ 5 1o t0 @
claim.” ’

Why the other ni-e do not sue is
unclear because 40 one has inter-

.viewed them.

Many i.f." ™ a.ow they are
victims. Cheryl vurnham’s parents
had not iz.tended to sue over their 19-
year-old daughter’s death. They be-
lieved Dr. Lois Dunegan when she told
them everything possible had been
done to treat Burnham’s internal inju-
ries from the traffic accident.

It was only after the Ingham Coun-
ty Prosecutor's Office raised ques-
tions about Dunegan’s “assistant” in
the operating room — a friend of hers
who had no medical training — that
the Burnhams contacted a lawyer.

“Good manners and a saintly ap-

pearance can overcome a great deal of

incompetence,” said Dr. Thomas De-
Kornfeld, chairman of the University
of Michigan anesthesiology depart-
ment and head of a committee study-
ing ways to improve state regulation
of health professionals.

1 know doctors who are unlikely
to be sued because their patients think
they're just wonderful.”

Fifty-seven percent of
Michigan’s doctors have
had malpractice claims
filed against them,
according to a survey
commissioned by the
Michigan Insurance
Bureau.
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Kicked out of one, on‘to'ahbthers;

A hospital’s ability to protect pa-
tients ends at its doors. A doctor
‘kicked out of one hospital can simply
g0 on to another.

Sparrow’ Hospital of Lansing put
Dr. Robert Posey.on probation and
limited his privileges after the May-
nard incident (see story, {op left)
and a series of other near misses.

But Sparrow’s-actions had no ef-
fect on Posey's privileges at nearby
St. Lawrence Hospital and Ingham
Medical Center, to which he subse-
quently transferred his practice. With

the exception of Marilyn Maynard’s’

near-death, the state’s incompetency
charges are based on incidents that
occurred at Ingham and St. Lawrence.

Dr. Dale Williams (see story, bot-
tom left} was kicked off the staffs of
two large Muskegon hospitals, Hack-
ley and Mercy, on charges of poor care
of patients. Three cited in the charges
died; another almost died.

But Williams still can admit pa
tients to the nearby 46-bed Heritage
Hospital, which he helped found.

Hospitals need doctors to function,
but doctors do not always need hospi-
tals.

Dr. Joseph Rucker Sr. of Detroit
performed abortions in his own clinic,
assisted by an ex-convict with no
medical training. In the three years
before he lost his license in 1983,
Rucker switched to a more general
practice and earn.d almost $1 million
taking care of Medicaid patients from
his office.

THE DANGERS of keeping incom-
petent doctors on staff are obvious,
but some hospitals have learned that
kicking doctors off their staffs also
has its perils.

St. Lawrence had to defend itself
in court for five years against psychia-
trist H.C. Tien.

Hospital officials dropped Tien .

from the staff in May 1977 after years
of turmoil over his extensive use of
electroshock therapy, traditionally
administered only to severely de-
pressed patients. Before they told him
to leave, hospital officials had to hire
separate aides and nurses for Tien
because the regular staff refused to
work with him

TY

1

Psychiatrist H. C. Tien was dropped from one hospital's staff after i

' o
: -
-

eyt

other staff bers at that h

of his ex

Tien used shock treatments to
“erase” his patients’ undesirable per-
sonality characteristics. In the period
of confusion that accompanies recov-
ery from electroshock, Tien's patients
would be fed chocolate milk from
baby bottles, given new names and
“reprogrammed” into different per-
sonalities. -

Tien sued St. Lawrence twice,
once after the hospital refused him
permission to perform electroshock
therapy on certain patients, and again
after it revoked his staff privileges.
Both suits eventually were dismissed.

Tien still practices in Lansing. He
is on the staff at Sparrow Hospital,
which does not have electroshock
facilities.

“His record at our hospital was
clean,” said Dr. W.E. Malvonado,
vice-president for medical affairs at
Sparrow, when contacted by a report-
er. “We were not privy to the records
at the other institution.”

use of electroshock 'therapy. He's now:
practicing at another hospital and has twice sued the hospital that
kicked him off staff. Above he is shown in a picture taken from a book
he paid to publish about the use of television in therapy.

refused to work with him’

T

The state later went up agamst
Tien, charging him with 36 counts of
exploitation of the doctor-patient re-
lationship, incompetence and misrep-
resentation. Those charges were dis-
missed two years later when Tien
agreed to be more careful in his finan-
cial and patient dealings.

Tien has not responded to requests
for an interview.

WILLIAMS took both Mercy and
Hackley hospitals to federal court on
anti-trust charges. Williams charged
that the hospitals got rid of him be-
cause they felt threatened by His ef-
forts to reduce hospitalization
through preventive medicine.
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U.S. District Judge Richard Enslen
denied the hospitals’ initial motions
for summary judgment. Only after
4% years of expensive fact-finding
procedures did he grant the dismissal,
ruling that Williams' professional be-
havior was “highly questionable” and
that his colleagues had “valid medical
and professiona) concerns.” Hackley

Hospital estimates it spent more than .
$100,000 on lawyers’ fees to defend_

against the suit.

St. Joseph Mercy Hospital of Pon-
tiac tried to drop Dr. Leo Donaldson
from its residency program in Decem-
ber 1982 after he was charged with
sexually assaulting a patient. A fed-
eral judge ordered the hospital to
allow him to complete his residency.
Donaldson’s racial discrimination
case is pending against the hospital,
and crimina) sexual conduct charges
are pending against him. .

Dr. Jon Stolte is suing 20 members
of the Pontiac General Hospital medi-
cal staff who suspended him in 1976,
allegedly for using poor surgical judg-
ment. One case cited was an elective
tonsillectomy on a pregnant woman

who subsequently had a miscarriage.-

The hospital’s non-physician board of
trustees put Stolte back on the staff in
1978. )

“We have been asked to control
our own people on the one hand, and
on the other hand when you do, you
end up in a lawsuit,” said Dr. Robert
Segula, one of the physicians named in
the suit.

Segula was pessimistic about the
future of peer review, the formal
process by which committees of hos-
pital-based doctors monitor their col-
leagues.

“For the good, honest and legiti--

mate physician who is seeking self-

improvement, peer review is very‘;
much alive,” he said. “But the one |-

who really needs it for policing is so
‘protected by the law that (peer re-
-yiew) is in serious danger.”
Hospitals do not stand alone ir
their disciplinary efforts. By law, :
hospital must notify the state Depart
ment of Licensing and Regulatior
whenever it acts against a doctor. The

state can then pick up where: the |

hospital’s action left off.

BUT STATE ACTION is slow at
best and uncertain at worst.

Hackley and Mercy duly notified | .
the state Department of Licensingand |. .
Regulation in 1978 that they had |

revoked Williams® staff privileges.
Four years later, the Board of

Medicine” dismissed most of the |

charges against him and ordered Wil-

liams to get an extra 300 hours of |
medical education by 1985, a require- |'
ment that Willlams said he already |-

has fulfilled.
The board did suspend Dr. James

Gotham’s license — but almost two |-

years after Harper Hospital of Detroit.
suspended him because of a nerve
disorder that impaired his ability to.
practice medicine safely.

And the board did persuade Dr.
Willard Green to retire last January
— eight years after Pontiac General

Hospital refused to renew his staff |- -

privileges because of poor quality’
patient care.

Although hospitals must inform
the state when they take disciplinary
actions against doctors, they are not
required to inform patients. Even if a
patient asks, officials at most hospi-
tals will not say whether the patient’s
doctor has been put on probation or
otherwise disciplined.

“We have been asked to control our own people
on the one hand, and on the other hand when
you do, you end up in a lawsuit,” said Dr. Robert
Segula, one of the physicians named in the suit.
Segula was pessimistic about the future of peer
review, the formal process by which committees
of hospital-based doctors monitor their
colleagues: “For the good, honest and legitimate
physician who is seeking self-improvement, peer
review is very much alive. But the one who really
needs it for policing is so protected by the law
that (peer review) is in serious danger.”

P‘,
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bad doctors/what are the answers?

Last of seven parts

Dr. Donald Kuiper, who retired)-
s Board of Medicine chairma:
in December, would like to se
the development of “'peer re-|
view teams.” The tsams|
would be called in when the|
board received complaints|
about incidents that could not!
by themselves be considered
incompetence, but that raise|
questions about a doctor’s|
care, “'Iif the peers were to go
out and look ot the practice.
and say, ‘We feel for these
reasons that Dr. So and So
doesn’t meet minimal stan-
dards,’ the board could impose
sanctions,” he said.

Cures for an ailing system

‘Michigan seeks to redesign its regulations

By DOLLY KATZ
Frec Press Medical Writer

The State of Michigan has a regula-,

tory system designed to protect the
public from bad doctors.

Instead, it often seems to protect
bad doctors from the public.

“The system doesn’t work because
it wasn't designed to work,” sald Dr.
Thomas DeKornfeld, chairman of the
anesthesiology department at the Uni-
versity of Michigan Medical School.

DeKornfeld is chairman of the
Health Occupations Council, a com-.

mittee asked by the Blanchard sdmin-,

Istration to help redesign the system'
of regulating doctors. Friday, the
committee gave unanimous approval
to its final report on complaints and.

IN THE LAST WEEK, the Free

Press has detailed the failings of the

system:

® It takes too long. The average case;

against a doctor takes 214 years, from:
the time the doctor comes to the'
state's' attention until the Michigan

‘Board of Medicine's final order takes

effect,
® I is too uncertain. Most bad doc-

“tors never come to the board’s atten-
tion. Even among those who do, the,
stringent requirements for proof and
the uncertain nature of medicine en-:

surc that only the most blatantly
incompetent doctors are caught and
put out of business.

As 500 as she took over as direc-

seven other members of the state’s

+ advisory Health Occupations Council

to study the department’s workings
and recommend changes. B
“We're aware there are problems,"
and we're determined to do something .
about i1, said Leo Lalonde, chief.|
deputy director of the department.’
“We're determined to do the best job
we can with the resources we have.”
Howe also hes encouraged the.
boards and buresus in her department
to make .improvements that do not
require legislation or money; some of
those are detailed below. Howe's pro-.

- posed budget for the fiscal year that,

begins in October includes money to-
overhaut the department’s antiquated:
computer system and for more em-

35-874 0 -

investigations. . i torof the state Department of Licens- ployes
It also submitted preliminary rec-i ing and Regulation last year, Eliza- ) . .
ommerdations regarding licensing. beth Hgwe asked DeKornfeld and %ee SOLUTIONSy Page |1A_
84 - 9
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¢ Most of the chianges and| M
afe designed to reduce the time required -

t§ handlé aicase. ¢, - . .
} But many of the problems detailed in
the Free Préss series are caused by the -
fficulty of proving incompetence un-
Iéss a doctor has re, and serfous-
Irxpurmed patients. Even thep, the state
ay not be able to amass enough evi-
dbnce 1o prove the doctor's incompe- .
t¢nce. A .
+ The state cannot guarantee patients
that their doctors are minimatly compe- -
18nt" A handful of lawyers, investiga-
1drs and licensing officials cannot moni~
tor the quality of care delivered by
more than 20,000 doctors and 160,000
,other health professiopals.. - -
¢ “It may not be possible for a member -
of the’general public to go'to a doctor
and (be assured) he's minimally quati-
fed,” sald Lafonde. . -

- R
SELUTIONS, fom Page 14 ,

' NEVERTHELESS, licensing officials -
agree that much'more cdn be done'to’
ensure that the regulatory system oper-’
ates quickly and efficiently. -

* TieJw are some measures that Migh- -
igan other states have tried.or-
|£> in trying to identify and weed..

ot mpetent doctors. Although. -
nibne Nas been completely successful, no
one i proposing that the gtates 2bandon
regulation. s .

. “I think the pyblic needs that protec- -
tion;" sald"Gay Hardy, chief attorney
for the health professions- licensing ..
boards. “Idon't know how you measure :
these things. Supposing you save one :
human life. How do you measure that?
What is it worth?" " .

Yhe average case that comes before
1he Board of Medicine takes 214 years
ta complete.. . N

+ Much of the delay is the result of the
time required to complete an investiga-
tipn. Recent budget cuts reduced the
npmper of full-time investigators from
19 to six. They are supposed to conduct -
investigations for 13 health care profes ~
sfonal boards that oversee'some 85,000
people. Invéstigators have had fittle
:mnlng Jn: have little contact with the

zwyers swho will prosecute a case of’
the’d ,w\membm who will' decidd-
whither a ant 1§ -

. "Right gow, the poor javestigator /.

_feld, “The board member says.this s,
. some more. Then the board member:

goes out apd comes back with what he
of she thinks is needed;” sald DeKorn-

not Feally what | need, go back and get

says this s fine, and the attorney gener-'
at says well, that's all very interesting,

“but T-can't.do anything with that. .

*"wAnd by this tire, a year and g hall
hat goné by, which obviously is intoler- |.
able. We cén shrt-circuit this by a
factor of many times.” . - 'tb‘
'» Howe plans

Solution: hire three more
invéstigators in the fiscal year that
begins in October. That will bring the |
investigative staff up io just over half
the size it was before budget cuts began
2 year ago.

s William Howe
s°|u“°n' (no relation o
the department director), the new di- 1.
réctor of the department’s Bureau of
Health Services, said he has scheduled
aft ‘employes for in-sefvice education.
Board members agree that Improving
ke training of investigators will make
thei more effective.. -

{ s  The Health Occu-
.Solutlon. pations Council
Friday proposed that Investigators
meet with a board member and an
assistant aftorney general at the startof
some investigations — depending on
e nature of the charge and the likeli-

Licensing fees go (o the state general
fdnd, not to the department. This year,
e pudget for the Department of
«ensing and Regulation was $1.3 mil-
lion fess than the department is expect-
od- fo cqllect in fees. The Board of

“Medicine collected more than $1 mit-
lion; itS budget was $629,000. - ~
Solution: 1 e Legsature

approves the,

department's proposed budget for the

fiscal year beginning in October, the
department will cut its “parity gap” —
the difference between what the de-
partment collects in licensing fees and
what it: gets back for its budget — to
about $500,000. | )

s

The department’s record 'systems
are chaotic. Very little information is
availabie on computers, and much of
the computerized information isinaccu-
rate, For its investigation of the Board
“of Medicine, the Free Press had to-
generate statistics from scratch for
such basic information as the number of
licenses revoked, because the depart-
ment's statistics were either non-exis-
tent or :

1

hood of technical or legal
- to decide what information is need:
¢d. Meetings would then be scheduled
16 monitor progress,:” .

" In New York, medical consultants
review incoming complaints to deter-
mine what information is needed. After
aninvestigation is completed, a panetof
four doctors arid one lay person deter-
mines whether the case should be sent
{0 & hearing, dismissed or closed with a
Ietter of warning to the doctor. .
_ New York's system, however, is
complex and often requires more, time
{ian does Michigan's to resolve a com-
plaint. oo

s The Board of

Solution: T Boatd of
which had been meeting only once
evbry two months because of budget

constraints, in March began to meet
mpithly to decide cases. Board mem-

s who don't have far to drive to get |

1o Lansing will forgo mileage reim-
said board Chairman Dr

J4mes Fenton.
i

“One of the major problems is they ~
haven’t chosen to move into the 20th
Century,” DeKornfeld said. “Dickens
comes to mind, painfully, in some of
these situations. This is 19th Century
England, with people sitting ‘at big
desks writing in big ledgers with quill
pens.” *

« In the next fiscal’
Solution;: e next fica
Howe said, the department has budget-
ed §275,000 to update its computer
services. Among other things, the im-.
provements would allow the state In-
surance Bureau to send the department
computerized information on malprac-
tice suits against doctors, who then.
could be investigated for license viola-
tions. The two agencies have different
computer systems.

re the ANSWETS? s sessicn s o s



The licensing board can take action !
against only the small number of doc- |
tors who demonstrate clear incompe-
tence. It is helpless against the.doctor

. tzho{;e pfactice is marginal-but within
the law. ‘ ;

- Solution: 5y, s’
P uiper, who re~.”.

‘tired gs Board of Medicing chalrmian in
December, would like to sée the devel-

pment of “peer review teams”

ams would be called in when the!,

: received complaints about inci- |
dent that could lnat by thémselves be
consilered incompetence, but that raise
questions about a doctor’s care. .

. " “}f the péers were to go out and look.

he practice and say, ‘We feel for-

: reasons that Dr. S6 and So doesn

eet’ minjmal- standards,’ the

could impose sanctions,” he said,
" Culifornia initiated a variation &l .
that'system in 1978. Called the Profés- ;
slonal Performance Pilot Project, it du-
thorizéd regional licensing boards, local

__medical societies, hospitals, insurance .
“cOnpanies and other agencies to identi- -
fy “margingl” doctors whose level of

{garé was poor but not bad éhough to .

*-constitute a licensing violation. The
agdacies would then help those doctors ;
uj e thefr skills, =~ . .. ¢
' 4" The-progran flopped and was dis-"
continued {n-1982 when the project.

2 resigned. The p ip-*

cluded lack of participation by the local .

_.agencies and a lack of follow-through

"'In dealing with the few doctors identi-’

+fieHl ad needing help. Ly

* 4Singe 1979, Maryland has had peer '
reylew committees comprised of volun-~
teer doLctors who examing a colleague’s
practife at the licensing board’s re-
quest./The committees can recommend
additional education or other corrective.
action. Maryland also contracts with -
the state medical society to conduct its
licensing board investigations.

The procedure replaced an archaic’
law that permitted the state to take
action against a doctor only under nar-
rowly defined circumstances, such as
conviction of a crime of “moral turpi-
tude.” . :

“We're very satisfied,” said 2
spokeswoman- for the Maryland State
Medical Association. “We think the
word is gétting through to doctors that
this procedure is in place. I think
they’re a little more careful.”

The Michigan Board of Medicine can
‘order doctors to get additional educa-
tion or ¢an take other corrective action .
besides license revocation. Some ob-
servers say that the Maryland system .
adds agother time-consuming layer of-
bureaucracy and that the outcome is the
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"As/idon as she took over as direc-

* tor [6f ‘the state Department of
Licansing and Regulation last year,
Elizgtfeth Howe asked eight mem-
boral'of the state’s advisory Health
quypations Council to study fhe,
department’s workings and rec-
_ommnyend changes. B

Doctors-and medical societies don't
report bad doctors to the licensing
board.-In a six-year period studied by
the Free Press, only four of 193 com--
plaints that resuited in formal charges
came from medical societies. Only one
came from a medical specialty society, .
and-10 from doctors. s
Solution; some sutes re
o . Qquire medical
societies and doctors to report incompe-
tence to a state agency, just as hospitals
and insurance companies are required
to doin Michigan. After Arizona passed
such a law, reports of incompetence
quadrupled. . -

’

Judges often delay or overrule board
orders to suspend or revoke a doctor's
ficense. A Free Press study found that

_onein five doctors wins a court stay and
- that the average length of that stay is

{wo years. A doctor the board has found *

" incompetent can continue to practice

while the court decides the case.

‘on: TheMichigap Su
s°|u“°n' - “preme Codrt is-
sued an order last November reminding

judges that they should grant such stays
only if-an applicant can show that the,
public -won't be harmed, and if the”
petitioner is expected to win the appeal. -

1f that doesn’t help, said Elizabeth
lHowe, the Blanchard administration
will_seek legislation to reinforce the
point. - - B

\ Michigan has no way to ensure that
doctors remain competent after they
! pass their licensing exams. A doctor,
ance licensed, never again has to take a-
competency test. :

'SO'U“O“: Doctors in Mithi-

v, . gan. and ' many,
other states must submit evidence of -
continuing education along with their
licensure fee when they renew their
licenses every three years. Michigan,
doctors have to spend an sverage of 50
hours a year educating themselves.

But such requirements easily are

- satisfied by attending a few confer-
ences and by reading medical journals.
And the Department of Licensing and
Regulation doesn’t have the staff to
verify the evidence doctors submit.

Furthermore, researchers who have
studied the effects of continuing medi-
cal education on patient care have not

- found that it produces any ‘significant
improvement. ’

But until something better comes
along, regulators don’t want to drop the -
requirement. - :

“The real problem is it changes
knowledge but not behavior,” said De-
Kornfeld. “Nevertheless, I still believe
it would be a mistake todo away with it
because even though it doesn’t do much,
I think it does do something. It's not
terribly effective, but'not having it
would be a step backwards.”

-The State of Michigan wanted some-
thing better. In 1978, the Legislature
passed a public heaith act that inciuded
8 requirement for the health licensing
boards to develop competency tests.

By October, the Board of Medicine is
supposed to have developed a compe-
tency test to be administered to doctors
every four years. But neither the board
nor anyone else has been ablé to come

up }vith such a test.
T4¢t
g7
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“[ can't see how it can be done,” said
Dr. James Breneman, who studied the

issue for the board. “Most medical : p g
roblem

groups I've taiked to feel it's premature

1 7 to try to measure (comp e) and
\‘1‘ 37 base relicensure on it because some Board members are vulnerable to law-
N ?ﬂ physncn.answhomlght be yotally compe- suits. A doctor who was denied rein-
tent might be denied reficensure. statement because of previous alcohol
‘There are certain practical barriers poblems is suing the board members as
i o e have the  ingividuals. The case is before the US.
" 6th Circuit Court of Appeals on wheth-
At the request of the Department of 1 ¢r board members ax?ep immune from
Licensing and Regulation, state Rep. such lawsuits.

Mat Dunaskiss, R-Lake Orion, has in- S | t_ : A pill in the L
troduced a bill to repeal the require- . ill in the Leg-
ment. d . olution: islature, spon-

sored by Rép. James O'Neill, D-Sagi-
naw, would grant immunity to board.
members. Licensing director Howe said
the measure is likely to be controver-
sial.

The license granted by the Board of
Medicine gives a doctor the right to do
anything in the realm of medicine, from
psychiatry to brain surgery.

“I9 licensed to do anything,” noted
former Board of Medicine Chairman Dr,
Donald Kuiper. “The only thing that
keeps me from doing it is my own good
‘sense and the hospital.

“There's something wrong with our
license. It’s too broad. I think people
ought to be licensed for what they're
capable of doing.”

Solution: A Coumbie Uni-.

versity study of., -
doctor licensing recommended that li=;,
censes be limitéd to the area of a-
doctor's post-graduate training. Many’
doctors apply for certification from one
or more of some 20 national specialty,.
boards, such as the American Board of -
Family Practice. It would not be diffi-;.
cult to take the next step and pass a law,
requiring such. certification, the study-
suggested. -
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bad doctors/what are the answers?

The complaints pile up,

but doctor stil

By DOLLY KATZ
Free Press Medical Writer

> Were it not for a midnight telephone call,
doctors say, Marilyn Maynard would have
bled to death, surrounded by all the lifesav-
ing of alarge, isti hos-
pital.

The doctor who admitted Maynard to the
hospital and then, the state charges, left her
to hemorrhage, was Robert Posey, 40, a
Lansing specialist in obstetrics and gynecol-
0gy.
g\yThree other doctors who had not spoken

to Maynard and got their information sec-.

ondhand made the decisions by telephone
that saved her life.
The incident occurred more than nine
- years ago. Posey is still practicing, while the
complaint against him wends its way
through the state’s administrative machin-
ery. No conclusion is in sight.

. MEANWHILE, at least eight other wom-
en have been victims of substandard care at
Posey's hands, the state charges. They in-
clude Gail Jiskra, whose baby died; Con-
stance MacDonald, who died of cancer, and
six -women who underwent unnecessary

Dr. Robert Posey, 40, a Lansing spe-
cislist in obstetrics and gynecology, is
one of 27 doctors currently defending
themselves against formal charges of .

surgery, according to the formal j
the Attorney General's Office has filed with
the Michigan Board of Medicine.

“Ih addition, a 31-year-old woman, not '

included in the state’s case, has filed suit
against Posey. Patricia Hiser charges that
Posey unnecessarily removed her ovaries,

piece by piece, in a series of operations.

between 1977 and 1982, but left her with the
chronic pain he undertook to relieve. Posey
has denied negligence.

Posey is one of 27 doctors currently
defending themselves against formal
charges of misconduct filed by the Attorney
‘General’s Office. The doctors are accused of

fraud, drug abuse, sexua) assault or incom- ,

petence. Most, like Posey, will continue to
practice during the average 214 years re:

quired for resolution of a compaint to the

Board of Medicine.

1f the Free Press study of past patterns
holdstrue, the board will find one of those 27
oot guilty of the state’s allegations.

filed by the A

7 Gen-
eral’s Office. .

Diagnosis by phone

On Dec. 16, 1974, Marilyn and Charles
Maynard learned that six months of tests
and of treatment with {ertility pills had been
successful: Marilyn, 31, was pregnant.

Six days later, Mrs. Maynard awoke with

* intense abdominal cramps and such severe
dizziness that she could not sit up.

She called Posey, who reportedly assured
her that the symptoms were merely the,
uterus “lining up.”

-A short time later, when Mrs. Maynard’

tried to stand up to go to the bathroom, she

practices

most sophisticatéd hospital. Charles May-
nard called an ambulance and raced with his
now-conscious wife to the hospital. There, a
nurse took Mrs. Maynard’s blood pressure
and allegedly recorded 80/50, a very low
reading (120/80 is normat). Low blood pres-
sure can be 2 sign of internal bleeding.

The nurse called Posey, who said the
condition was not serfous and was because
of medication he had prescribed for Mrs.
Maynard, according to the state’s complaint.

“Posey (told the nurse) he would see me
the next morning, why not admit me. Then
my husband went home,” Mrs. Maynard
said. .
-Leo Farhat, Posey's attorney, said Posey
was under the impressioh she had been seen
by a doctor. *The male nurse reported things
to Dr. Posey which inferred that she had
been seen by a physician,” Farhat said.

Shortly after Charles Maynard got home,
he called Marilyn’s brother-in-law, Dr. Dale
Baker of Ann Arbor, to reassure him that
Marilyn was under observation in the hospi-
tal and was all right.

Sixty miles away, Baker Jistened uneasi-
ly to Maynard's description of events. A call
1o the nurse who had examined her in-
creased his concern.

“It was obvious the patient was in trov-
ble,” recalled Baker, an internal medicine
specialist. “She was in shock, it sounded
like. 1 remember them telling me when they
stood her up to put her in bed, she fainted.
And obviously it was because her blood
pressure was 50 low.

“And what alarmed me was that no
doctor was going to see her until the next
day. | think the chances are the patient
would have died (by morning). The whole
thing was so bizarre — a hospital as good as
Sparrow is, that this could actually be going
on.” A.

BAKER CALLED a friend, Dr. Marvin:
Schrock, an Ann Arbor obstetrician, and:
Marilyn’s Schrock,

had a seizure and fell i
Her husband called Posey back, and he
directed them to Sparrow Hospital, a 500-
. bed facility that is Lansing’s biggest and.

“agreed that the abdominal pain, the dlzzi

ness and the low blood pressure sounded like'.
a ruptured ectopic pregnascy.

NEXT pace 5
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A ectgpic pregnasey occurs
fertilized ¢gg Implants in the parrow Fallo-!
pian tube teading to the uterus, instead of in
“the yferine wall. As the egg grows./it can
rupture thé tube, causing massive ! bleeding
that is fatal without emergency Surgery. ;
By now it was midnight. t. Baker and
Schrock, conferring by phone about & pa-,
.tient neither had seen, decided to take mat-
ters into thelr own hands. Schrock called
Lansing and awakened Dr. Joseg:lsgte?;
Sparrow’s departm

ﬁh;’n".f'.‘i‘n“ pamloay Schrock related bis
thi) L] lnfotmldon Sheeu@yeed with

oocurs when the'

the.fa .
R Sheets called Spurrow Hospital, asked

- ;Ahe nyfse in charge of Maynard's care a few
questipns, got out of -bed and rushed to the

He went to Maynard's bed, examined her
briefly, put her on a cart and called the
operating room to prepare for emergency
‘SUrgery.

The surgery revealed massive inferndl .
bleedinig. Maynard had lost almost 75 per-
cent of her bidod. -

. “This patient was in critical condition,
and it is my opinlonthat she would not have
survived much longer had surgery oot been
performed,” Sheets said in his u!ﬂdavlt to

the Bodrd of Mediclge, "
did survive. She isnow 40, basa
seven-year-old n and high school *

sodll studies. She {s still angry at Posey.
“When my husband and I got done test}-
!ylng (al Poseys hearing), 1 was saying I.
uld scream it from the u]lsl
' buildln beuuse Tknow all these women are ,
stlll olng to him,” ghe said. .
‘For him not to know it was an ectopic *
cuse. For him not to*
1

wuch o her g N

The death of 4 baby ‘

_Galt Jiskra of East Lunsing did not Bave
such a brother-in-law, Her case was the first] -
involing Posej to oome to the state's uuz
tion, 1rr,1880. :

Jlka, a fnmlly wunselnr, wns 30 il

February 1979 when Posey,told her she was -
two months’ pregnang. As her’ cy
‘moved Into its sevénth month,
Jdncreasingly concerned gbout the’ lwelun;
that at times made It difficult for her to
walk. In the last days of her pregnancy, she;*
- developed high blood pressure, protein. iz -
her uriné and sharp pains under ber breast-.

bone — &ll symptoms of pre-eclampsia, &
pregnancy disease that can be fatal to moth
er and fetus:

can't.
has a bmmer-ln-hw’lp i
RO

)

* Standard texts on obaeriu urgd doctors

o look carefully for fymptoms ‘—
among high-risk ‘patients like -

Jigkrs, who had never borne a child — and to '

Instruct thelr patients in the reoognlﬂon of

s the m& signs of pre-eclamnsia. .
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-Jiskra said she’ repeu!edly asked Posey
about her pain and swelling. But Posey did

not recognize or properly trest any of the
symptoms nor did he tell Jiskra how to

them, g to the

On July 13, in severe paln Jiskra tried
unsuccessfally io reach Posey, then went to
the emergency room of Lansing's St. Law-
rence Hospital. There, the Attorney Gener-
al’s Office charges, an .emergency room
doctor who was not a specialist in obstétrics
reached Posey by phone and informed him of
Jiskra’s high blood pressure (164/104, com-
pared with norma! pressure of 120/80) and
the protem in her urine. .

hose findings and her

paln, the complaint alleges, Posey agreed
with the doctor that Jiskra should be given
an antacid and_painkillers and -cent home,
The emergency room suﬂ tried to persuade
her 1o leave.

“And 1 asked, and my sister asked bad

they talked with Dr. Posey, and was he
coming In to see me,” Jiskra testified. “And
they said, yes, they had talked with him, no,
he was not coming in because he was in full
agreement with what they had decided. °
+ “Then 1 got upset and told them that I
was afraid and T didn’t want to go home, 1
thought there was something really' wrong.
And they said again it's simply gastritis
(stomach inflammation). And that was iL
And then we went home.”
arhat, Posey's attorney, sald the emes-

gem:y room physician did not tell Posey -

-about the protein in Jiskra's urine but simply
reported that all the tests were negative.

_ Jiskra’s sister, Jill Miller, called
-~ tiwice more that night about Jiskra's severe
pain and vomiting, Jiskra testlﬂed Twice

more. she said, Posey told Lhem not to

worry.

» Ninety minutes nuer the Iast call, Jiskra

suffered a convulsion, was rushed to the

hospital and underwent an emergency ce«

.sarean section to save her Kfe.

Her baby, Trevor, died nine days fater.

" A mon

" .plaint'from Gail Jiskya's mother arrived at

"1thé state lcensing burw)‘ As part of thelr
reseerch-on the  Jiskra casv, state investiga-

tors In?ec!ed court cases and subpoenaed ’

hospital records. Those records revealed at
least eight other instances of questionable
, cdre, including Maynard’s ordeal and Con-
mnoe MacDonald’s case. .

. CONSTANCE and Dopald MacDonald.
were boping to have a brother for their two-
year-old, .loshua, thin a year when Con-
' stance went in November 1978

to Posey .
about the nodule she'd found in her breast. It

was smali, mndmdhnrd,lnlheupper

portion of her right breast.

Posey testifled that he eximiped the

N Dreast tnanually but did ot order other tests
f!)l!cannf ke dld not tMnk u:ey were neces-

after Trevor's death, a com-

“He told me we had some fibrocystic
disease in there, and there was nothing to be
congerned about,” she explained to her
_lawyer on a videotape made a year later. “]
“asked him if it was anything that would turn
into cancer, and he said no. I was refieved.”

At the end of January, MacDonald saw

. Posey again for a regular exam, and he told

her her intrauterine device was imbedded in
her uterus, and that she needed an operation
1o remove it, and exploratory surgery to
check her fallopian tubes. MacDonald testi-
fled that Posey did not examine her breasts.
Posey testified that he did not remember
whether he did.

At the end of March, she thought the

lump seemed larger and was a little red and
painful to the touch. She said she' called
Pasey.
“I told him the lump was larger, sensitive
and red,” she said. “He told me if it hadn’t
chnnged mer my next period, to come and
see hi

Posey said he recalls no such converss-

A mom.h iater, the lump was more swol-
fen, and the nipple had begun to invert.
MacDonald called Posey's office at the be-
ginning of May and asked for an appoint- -
ment to check her breast. She was scheduled
for May 24.

. Posey found a “large, fixed breast mass;"
which was soon diagnosed as an advanced
cancer.. .

Farhat said Posey will testify that the
cancerous lump did not develop from the
original nodule, but was a different lesion.

“1 know the prognosis is not very good,”
MacDoneld said in a videotaped deposition
in November 1979, after she and her hus-
band filed a lawsuit. N

“1 try to maintain optimism, and then the
doubts come in. I think about my little boy
— what wlll happen to him if I die before he -
grows up?’

_Constance, MecDoneld died of cancer
seven months lter. The lawsuit she and her

" husband filed against Posey was settled in :

April 1982 for §200,000.-

.

: Qucsh(mablc surgery

I'he mles complaint nlso alleges thal\

* Posey performed unnecessary surgery. Five
" women cited in the complaint each weré
- anesthetized and underwent exploratory

surgery that inctuded dilation and curettage!
(scraping) of the uterds, injection of dye into !
the fallopian tubes followed by an X-ray
study, and examination of the ovaries and
uterus with a lighted, tube inserted !hmugh
&n incision in the abdomen. H
In each case, the state charges, the sur-
gery was not Justified by sympwms Posey

maintaitis it whs, Farhat sai
NI prek >
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In another case, the state charges that
Posey twice tried to perform exploratory
surgery on a woman, allegedly to determine
why she was not menstruating, even though
the hospital laboratory told him both timv; 2
test indicated the woman was pregnant.’

The anesthesiologist refused to partici-
pate in‘both attempts because of the danger
(o the fetus, and both surgeries were can-
celed, Eight months later, the woman gave
birth to a boy.

Farhat said Posey was concerned that the .

woman had an ectopic pregnancy because
1wo other pregnancy tests came back nega-
tive. The exploratory surgery was to rule
out the p0551b1hty of an ectopic pregnancy.
he said.

Every phase of the swe 's case against
Posey has proceeded with glacial slowness.
After the Jiskra complaint was received, a
year passed before subpoenas for records
were sent to the hospitals. Two more years
went by while the case was handed down,
like a legacy, to four different investigators.

On Oct. 22, 1982, the Attorney General's

. Office issued its formal charges.- Three

months passed before the compliance con-
ference on Jan. 22, 1983 — a required
meetmg in which the doctor has a chance to
convince a medical board member that he
stiould not be disciplined.

The last year has been taken up with a
court challenge by Posey’s attorney on the
results of the compliance conference; & pre- i
hearing conference March 16; ndjoummems
while both sides prepared their cases, and 18
daysof hearingsin June, September, Decem- -
ber, January and February.

More hearings on Posey's case are sched-
uled this spring. After the hearings, the

. administrative law judge will write an upin- -
_ion on whether Posey has practiced substan-

dard medicine.
Theh the Board of Medicine must decide

“*whether to discipline Posey. If it disciplines

him. he can appeal to the courts for a stay.
The courts often take years to render a
decision.

Meanwhile, Posey continues on staff at

Ingham Medical Center and St. Lawrence'

Hospital in Lansin. He would not discuss
the charges agains pm

.i| therapist,
;| and physician's asslslam

131

104

* DETROFT FREE PRESS/SUNDAY. APRL 8, 1684
Off FREE PRESS/SNDAY A2 ==

How. to complain about a doctor

. properly repaired.

i* A doctor in the neighborhood wntes prescrip-
tions on demand for addictive drugs.

The doctor made sexual advances during the
examination.

It you are aware of such situations — or if you
have other reasons to suspect a doctor is
addicted, unethical, negligent or impaired in any
way — you can file a complaint with the Michi-
gan Department of Licensing and Regulation.

Anyone — a patient, another doctor, an ob-
server — canfile a complaint. You don't have to
wait until the doctor has harmed someone; the
law defines incompetence as substandard care,
whether or not a patient bas been injured.

' Some-problems, however, do not qualify as
competency issues.
if the doctor kept you waiting three hours, that
may beevidence of a poorly organized practice,
. but it is not incompetence. *
1 A bill you consider too high is not incompe-
tence, nor can the board do anything about it.

The doctor’s hands shook, and the cut wasn't

You can make an anonymous complaint, but
it's less likely to result in board action because
the state requires evidence to prosecute a |’
case, and very often the evidence is the pa-,
tient's testimony and records. |

Don't worry about state officials giving the | .
doctor your name. By law, the informant's name, |-,
is confidential unless and until that person is
required to testify at a hearing. If your testimony
isn't needed, your' name won't be released.
About two-thirds of cases are settied without
hearings.

You can refuse to testify, and you can with-
draw your complaint at any time. But your
refusal to testify may mean the state cannot
proceed against an incompetent doctor. The
state had to withdraw formal charges against a
Redford physician accused of sexually assault-
ing a patient after the woman refused to appear
at the hearing.

IF NVES“GATORS are unable to substanti-

{ But if the doctor bilted your il
+ for treatments you didn’t receive, that's fraud.
1 Contact your insurance company and the li-
] censing board.

DEFINING WHAT

ate your and charges are not filed,
your'name never will be released. In its investi- [
gation of more than 200 cases, the Free Press
came across numerous instances in which doc-
tors and their lawyers demanded names of

The always were refused:,

harder than describing what doesn't. The bes\
rule is, when in doubt, report it. .

File your complaint in writing, not by lele—
phone. Be as specific as possible about why you
think the doctor was incompetent. Give names,
dates, places and telephone qumbers.

You can file acomplaint agairst any of the 13 i-
censed health professionals: MD, osteopathic
physician (DO), nurse, pharmatist, dentist, psy-
chologist, veterinarian, chirogractor, phys;cal

State law also protects informants from Iaw- .
sults by the accused doctors.

Contacting the local medical society about an
incompetent doctor is, for the most part, a'
waste of time. A medical society has no power
over a doctor’s license, and often will not even
forward your comptaint to the state licensing
board. *

A doctor who is abusing alcohol or other drugs’
may be a special case. Many county medical,

: professionals
1 of Licensing
and Regulation, Bureau of Heal! Servk:ea Box
30018, Lansing 48909.

L} is
attormey general will file chnrges (h the appro-
priafe professional board — in agloctor's case,
with the Board of Medicine or the Board of
Osteopathic Medk:lne

'leowdy

have abuse that try to get

"addicted doctors into treatment. The Wayne

County Medical Society’'s committee can be
reached by calling 567-1640, 8:30 a.m. to 4:30.
p.m..weekdays, and asking for the Friends of
Medicine.

But these committees have no coen:fvs pow-|:
er, and if they fail to persuade the doctor to get-
treatment, the doctor's panents will remain-in

e T TR S OUy A
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How to choose a doctor
low to choose a docior

For many people, picking a doctor 1s astabinthe

dark: You get a name from a friend or a telephone
book and hope for’ the best. If you're Jucky, you'll
never know if you picked correctly because a
serlous situation will hever arise.

Although no method of finding a good doctor is
toolproof, the pointers outlined below can improve
your odds considerably. .

Newcomers to a town often are told to call the
county medical society for names of doctors. But all
you'll get will be names from an alphabetical list of
members. e 3 : .

A better source is fines health professionals who
have worked with thb l6cal-doctors.
| Gail Jiskralost he(f!rst baby and almost died under

the care of Dr. Robeft Posey, who now is defending
himself against intompetency charges before the
Michigan Board of Medicine. When she became

gestions in her,search for an obstetrician.

His advice: Call tht labor and delivery floor of a
large hospital that has an intensive care unit for
Infants. Ask the head nurse to recommend some
obstetricians. Call the head nurses on the other
shifts angd ask them, too. *

Although Jiskra suffered from the same disorder in
her seconid pregnancy as in her first, she gave birth
1o a heaithy son, Jonathan, now three years old.

o |

THE SAME PROCESS can be followed with other
speclalties. .

Several researchers have done studies to find out
what distinguishes good doctors from bad doctors.
They found that, in general, your chances of getting

B (s board certified. A board-certified doctor has
taken at least three years of additional training
beyond that required for a license, has at least two
years of experience and has passed a rigorous test
administered by one of more than 20 national
specialty boards. If you want a family doctor, for
example, look for one certified by the American
‘Board" of Family Practice. If you're uncomfortable
about asking the doctor directty, fook on the office
wall for a board certificate, or go to the library and
look in the Directory of Medical Speciaists.

8 Teaches.

W1s on the staff of a hospital affiliated with a
medical: school, or a hospital that has a residency
training;program.

& Works in a group practice. Solo doétors have no
one looking over their shoulders or asking questions
and no one at hand to ask for a second opinion or
help out in an emergency.

If you have a particular concern, such.as a chronic
disease or a problem pregnancy, ask the doctor
how it will be handled. Ask what would happen if the
doctor were out of town, and about his availability
on weekends and after hours.

pr?nant the second time, she followed a doctor's
SU

good medical care; are best if you have a doctor |
who: -

YOUR FIRST EXAMINATION wil 6l you a
doctor or an assistant should getya gol:\lbg:
medical history and should examine your whole
body, not Just the part that hurts. You might have

aiso have high blood pressure
alsonave dlscovered.p or diabetes that has
Be wary of a doctor who does a cursory ph al
none at all, and wants to send you off i;zlgkll,ys‘:mho;
prescription or an injection. A doctor who wants to
order several expensive tests for no apparent
reason aiso should raise suspicions.

Ask questions. A doctor who is 100 busy to
tfrm is too busy to be your doctor. sy toanswer

ny treatment shouid foliow logically fr

diagnosis, A doctor wha prescrlb:sgami.glotlg;nw:mhe-

out clear indications of a bacterial Inféction i
. ion is
exposing you neediessly to the risk of side offects."

S ._IF YOUR_DOCTOR recommends surgery, get a

A second.opi ion i
b -0pinion unless the situation is an emergen-

* The teaction to a request for a second ji
opiniol

tell you a lot about your doctor. A good :oclo';v:lnml
not be offsnped and may even suggest seeking a
& ﬁcond opinion before you ask.

you have cancer, you need to be trea a
cancer specialist, and probably by a team o!t gelgaf
IgtsA If your doctor can't refer you to one, cali the
Z o rar(;m Lnt?rrcn:"n&n S'em?e of Michigan. In Detroit.
2. 3 e toli-free number 1-800-4CAN-
CER, weokdays from 8:30 a.m. to 4:40 p.m. AN

Basically, a good doctor has a clean record. The

Free Press Skerch b State Department of Licensing and Regulation can |-

tell you whether formal charges are pendi i
u against
a physician, the nature of those char%ees a?m% v?heth-

er a board has ever taken disciplinal tion. Wi
to the department's Bureau of  Svies By
30078, Lanae ! u of Health Sérvices, Box

— Dolly Katz

come In because your throat hurts, but you might-
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APPENDIX 3.—MAGAZINE ARTICLES, “MEDICAL DI1sCIPLINE IN D1sARRAY,”

WRITTEN AND SUBMITTED BY DR. ROBERT C. DERBYSHIRE

—Medical Disc#)lme in Disarrqy-

Obstacles to Enforcernerit of Dlsc1p11ne

RODERT c. DERBYSHIRE

mbﬂwﬁmqfnwmlmbylkmy-

shire to be published in the coming manths.

%mpeovuuythatmouyunottheomv

in life, but ] say the only object is money.”

outbunt. eom(nz from a lo-called disciple of
dd; d to & hotel manager

lnﬂwpmenuo{mmuuwmatn

an investigation by a state board of medical ex-

aminers into the professional practices of &
husband-and-wife team of psychiatrists that
wuduuuedmlanformllm

In 1856, two physicians, whom | shall call
John and Jane Doe, established a psychiatric
practice in a weatern city. Three years later, the
secretary of the licensing board recetved the fol-
lowing

mnmmdabmlhmlcalunrm
Doe to treat one of his guests for acuts alco-
holtsm. His high blood alcohol level and a
sedative administared by the doctor cqused
the patient to lapse inio a stupor, so that he
was unable to pay the doctor for his visit.

The next day, having reached a reasonabls’
state f sobriety, the patient complained to the
manager that the doctor had extracted §33.00
Jrom his.wallet as his fee for ssrvices. How-
ever, the doctor had left a receipt on the drese-
er to avold any possible accusation qf theft A
repetition of the complaint resulted (n the con-
Jrontation between the manager and the doc-

iners, untutored in the law, thought that the
doctor’s extraction of his fee from the wallet of
an unconscious patient was grossly unethioa)
- conduct and grounds for the revocation of his
license, But oounse! for the board disagreed. He
pointed out that although he considered the
doctor’s conduct in bad taste, the money had
not been stolen. To which one cynical board

mumawuq/mnum

mmwmmmmuw :

tuu&uummwcowafmwm-
plaint.

umwwe. N numbéy cfothermpluun '
about the Does were submitted to the board,
Mwmmdwm
overcharging and the usc of crude methods to-
collect foes. Althouigh the licensing board had
neither the authority noy the desire to regulats
physicians’ foes, 1t did have the responatbility
to look into the many complaints. Counsei for
the board and. its sccretary therefore invited

) DtJohnDoethtllawywtoMWomW
frank discussion, all agreed

with them. After frank
that the doctor was too with mon-
v.mdheynmuedh his approach,

Mmmwphmdmcmy muluwv i
upummmd local modical -

secretary answered all of them, but when isked
wauymuuvmuwmu-m
the complainants were never heard from again.
o money now

Additicnal grievances unreiated
‘came to light One involved the disclostire of 3

{conttnued on page $5¢)

WM&@Q&WV&'
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professional secret, but the patient refused to

pursue it because of fear of publicity. Another .

stemmed from verbal abuse by Dr. John Doe of
& newspaper reporter’s wife. She had consulted
him because he had advertised that he would
carry out an initial examination for 810.00. He
began the interview by berating her for pre-
suming that she could obtain any help for such
a ridiculoualy small sum. Counsel for the board

now believed that action could be brought on

the basis of unprofessional conduct.
[ ! and the d that the
reporter and his wife would d d the

hands. And so, at last, by painstaking investi-
gation and long interviews with prospective
witnesaes, counsel was able to bulld up charges
of fraud against these doctors. He also learned
that the doctors’ method of treating hypogly-
cemia was the intravenous injection of whole
adrenal cortex extract, cailed Eschatin, which
long ago had been found to be almost inert.
Finally, on April 26, 1867, some etght years
after the original compl the two d
were summoned to a hearing to show cause
vhytheirueensulhouldnotbemvnkcdor

necessity for her to testify at a hearing But
they soon learned how mistaken they were
when, In a letter to the board, the husband said:
“] feel my wife and | have discharged our re-
sponsibility to soctety by reporting the mal-
practice my wife encountered. We cannot, of
course, make & career of this prob-

lem. We feel it s the responsibility of the med)- -

cal association and the state board of medical
examiners to properly and adequately supervise
the medical profession.” Had the journalist
never heard of due process In the course of his

career? Furthermore, the board secretary soon -

learned that the reporter was pot alone in his
ignorance; he recelved a curt note from the
fmtdemofthemmedlulmuwuw
Juat when are you going to revoke the licenses
of these two doctors?”

During 1968 and 1966 the number of com-

plaints against the Daes continued to mount, .

but now. for the first time. & few of the com-
plainants indicated that they might be willing
to testify. The board counse! interviewed all of
them i1 an effort to evaluate the evidence.

Now a new pattern of the Does’ practice
emerged. They had changed their lped‘l
_hmpqchhwwmdoMMMm
styled experts in the treatment of

Bvery patient who consulted them had this con- '

dition, regardiess of the fact that in virtually
ol cases lahoratories reported normal blood

sugars. In some instances there were no labo- .

ratory tests at all. One patient alleged that Dr.

John Doe had said that tests were unnocessary

in many cases; he would ofien make the diag-
nosis by examining the palms of the patient’s

years had clapsed b

ded on the basis of fraud in the practice
of medicine.

In due time a hearing was held. It lasted five
days and the better part of a night, the pro-
ceedings being dragged out by the defense at-
torney, who asked each question of every wit-
ness many times. The board members were all
serving without pay. Some were extremely con-
cerned about patients they were having to ne-
glect. During ane recess they crowded around
eounul.lmplorlnghlmtotrywputalwpto
the endless harassment of witnesses. But coun-
scl was firm in his contention that If he tried to
shorten the proceedings in any way, counsel for
the respondents would claim, in his appeal to
the courta, that he had viclated his client's
rights. And so the hearing dragged on.

Pinally, the board members voted unanimous-
Iy to revoke the licenses of both doctors. Defense
counsel then appealed the deciston to the dis-
trict court, which reversed the decision on the
grounds that the evidence before the board was
not clear and convincing, that the decision was
not supported by substantial evidence, and
that, in revoking the licénses, the board acted
arbitrarily and capriciously. The poard then

. sppealed to the state supreme court, which

overtuled the lower court. In 8o doing, it reaf-
firmed a former decision to the effect that the
trial judge cannot substitute his judgment for
that of the board. The court affirmed the action
of the board In ringing tones: “The record in
the (nstant case supports the board's deciston
ty clear and convineing evidence, and the deci-
llonotmeburdumlumuxmmnable.ubl-

trary, nor capricious.”
A triumph for justice? Yes, but some two
the final d of
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A v only & review of the recard,
the court will not permit the introduction of
new evidence exoept under unusual circum-
mummahvomeplqofmem
cautious judge is to mmnd the case to uu
board for & yeh
umthedcfmdtdnnthweanoppormmtym

‘ mand the case. At the second hearing, during

Judgos'of lower courts ay  Thch % Sour capininied and gramid

1" reverse board declsions, wdmﬁmtu&pmmm'
;| “belteving that they follow How ety ot e cverrule the

i"|. the easy course and hoping dectslons af the boards? In 1967, the Law Do-

|, that theboardswﬂldrop " pubiiened 13 e Dt Dae?

:'thechargeq. o : ‘i’;ﬁmwmumdwundmm

lnbwdthemdunnaﬂnlmn
period, the decisions of the courts were based

‘mmmm-mmw
hy the prestdent of the board. who had pre-
viously disqualified himself. In another, & It
cense was canceled without notice or a hearing,
mmmmmmdmmm

| Houpttal Practics Ociober 1983 957
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basts of a court record! In reviewing the cases
deacribed. one can only canclude that the care-
léumuo!thcboqrdnunduwatmm
be another obstacle to medical discipline.

Another Important obstacle’ to the enforce-
ment of discipline is the practice of the courts
in many states of issulng ex parte stay arders
against the boards? That is, after the board
has revoked or susperided a doctor's license,
the defense attorney promptly obtains an order
from the judge temporarily reversing the action
of the board until the cqlirt can hear an

* Moreaver, the attorney far the board does not.

have an opportunity to present the board's side
of the queation. No matter how dangerous the

ractices of the appeBant doctor may be. his

wyer might canvince the coust that It was all
-a misunderstanding and it would be detrimen-
tal to the health of the community to deprive
its citizens of his healing skills. Such orders
can remain in effect for many months unt the
- case hes finally been decided by the court. Re-

gardless of the final victory of the board, this
can be of secondary importance during the pe-
viod that & reputedly incompetent physician

may be allowed to prey upon his patients. For

mcpmcmmmeu
ssly Incompetent was allowod to practios
under an ex parte stay ordsr for 33 months
pending appeal to the state supreme coust.
Granted, the court ypheld the revocation order
of the board; during the long literim period.
however, his ability to continue his practice re-
. sulted In the death of four patients and the
* maiming of severa) others. On¢ oin only wonder
how soundly thip particular judge slept at
night. Or was he ghlivious to the results of his
misdirected authority? o

| LackofResources o

Another impediment to the proper policing of
the medical profession is lack of
sources. In | ¥
ation appointed a committee to investigate the
problem throughout the United Statesd An fm-
portant conclusion of the committess “Most
hoards' of medical examiners are inadequately
financed to do the job they would like to do.”
This sweeping statement, unsupported by data,

uate To- -
 the American Medica) Assoct- ,

led me. in 1978, to address the following ques-
tion to all of the boards: Doss your board haie -
adequats resources to carry out invsstigative
and disciplinary procedurss? 1 received an-
eyers (rom 4G boards; 18 sald they disd not hawe
adequats resousces. In these states the admin-
Istration af discipline 18 severely hampered. -
The probiem (s directly ajtributable to stats .
legialators, many of whom take great delight in
pointing accusing fingers at the deficiencios of
the boards, while refusing to grant them suff}-

* clent funds,

Organtzed Modicine -

Medionl staff members and hospital adminie- .
trators are in an excellent poeition to aid In the °
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the majority of hospitals arc willing to help.
However, the hospitals all too ofien shield thelr.
delinqy and incompetent doctors, not only
by feiling to report them, but also by actually
concealing thelr misdeeds. A glaring example of
this was the case of a physician addicted to
narcotics, whose habit had been known to the
hospital authorities for at least & year. They.
aleo knew that he had caused his wife to be-
" come addicted. Yet who was the last person to
find aut about {t? The local member of the It

...hospitals all too often
shield their delinquent and
incompetent doctors, not
-only by failing to report
them, but also by actually
concealing their misdeeds.

Then there is the case of the doctor who is 8 -

281
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‘The Incompetent Physician

ROBERT C. DERBYSHIRE Santa Fe, N. Mex.

Mlsoneqfseverul&aysbybrberbyshue
to be published in the

9

For many years, the medical profession was
most reh to gnize the ofthe
o The foll.
elpeﬂcncemusmtesthls.ln 1965, t.heJudlcml
Council of the American Medical Association
commissioned me to write an article entitled
“What Should the Profession Do About the In-
competent Physictan?” The result was an un-
sensational. critical study of the three most
important ‘ag that should the
Inoompetent physictan: the state and local

fons, the hospitals, and the Ii-
censing boards. I found all of them deficient. In
the article, which appeared in JAMA! I made
seven recommendations.

Did I say the articlé was unsensational? The
public press thought otherwise. To my dismay.
1 found my name on the front pages of most of
the important newspapers in the United States.
Excerpts of the article appeared under such
lurtd headlines as “Unfit Doctors Are Concern”™
and “Is Your Family Physician Starting To
SHp?" I was besteged by telephone calls and let-
ters from reporters, fellow physiclans, and
members of the public. The AMA received many
calls from irate physicians across the country
whose refrain was, “Why did you allow publica-
uonofthuamde?WholsthIapemnwho
dares the profe in pub-
11c?” | received poison-pen letters from many
more. On the other hand, there were several
commendatorylemrslnmymaﬂ.malnlyfmm

v faculty bers of medical
ly.thlawastbeﬁntumthatapbyuchnhad
openly condemned the sweep-it-under-the-rug
approach. .

is former Secretary of the New
wao]u“m He is a Past Prest
dens of the Fedeation of State Medical Boardks of the
United States. -

—Medical Discipline in Disarray——
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In 1973, | again wventured into the Hon's

mouth when I accepted another invitation from
the Judicial Council to present a paper, “Medi-
cal Ethics and Discipline,” before the National
Congress on Medical Ethics in Washington.
DC. My talk was widely publicized,
, through the efforts of the AMA, which arranged
for radio and television interviews. In addition,
the public press by no means ignored it. Later
. 1t, too, was published in JAMA? Nevertheless, it
created acarcely a ripple in the medical profes-
sion, although some of my statements concern-
ing incompetent physicians were much stron-
ger than thoee in the first article.

Apparently, during the nine years between
the two publications, a decided change had oc-
curred in the attitude of physicians toward
self-criticism. How can we account for this?
There are 1 For ple, as a
result of p from legl .and the
public and the continuing malpractice crisis,
the profession had finally realized that incom-
petence 18 a real problem that can no longer be
concealed from the public, despite the

partly -

more physicians will become alcoholics during
their professional careers. At least 100 doctors
succumb to drug addiction every year. In addi-
tion, there are the countiess victims of mental
and physical discases as well as those who
gradually sink into professional obsolescence
because of faflure to keep up with advances.
Although many physicians. as well as the
AMA, took exception to my estimate, not all of
them were hostile: several wrote t0 me saying
that they dered my figure ly too low
and that 10% would be more accurate. Two

years later, the AMA conceded that from 4% to _

§% of physicians were incompetent.
What Is Professional Incompetence?

Bd'ondlscuasinghwompeteme.wemustde—
fine “comp " in the of

practice. In 1974, the AMA's Coordinating
Council on Medical Education appointed a
committee to study the continuing competence
of phy!lclans. I concur with the committee's
1s the func-

of some die-hard physicians,

On the other hand, there are some thought-
ful physicians who recognize that the days of
so-called self-policing of the profession may be
nearing an end. If physicians do not effectively
police themselves, who will? The answer: the
federal government. Even now pt are

uonofananayofattrlbuteswhlchmmpoun
pattern of effective activity directed toward the
health and well-being of people as individuals
or as groups.”¢ The committee identified three

Taaed

abilities, and judgr Abilities in com-

ion pkﬂls, self-discipline, work habits,

not really facing the probl of fe 1
incompetence—but they have made a begin-
ning, The tools exist, although many doctors
still use them sparingly.

The Extent of the Problem
In 1976, The New York Times?® correctly

quoted me as saying that 5% of doctors in the -

United States are Roger Egeberg,
then with the Dq)amncntomehh. Education
and Welfare, independently arrived at the same
conclusion. Translated into more dramatic
terms, at that time more than 16,000 physi-
ctans did mtdeaerveauccnse.‘rodayuxeﬁg-
ure is 22,500.
My estimate of a 5% d of

and fe I attitudes. Clinical judgment
was deﬂned as “the capacity to apply the ap-

. propriate knowledge, abﬂities. and skills at the

rlght time.”

d that medical 1 a
on many factors, 1 suggest thar. from the prac-
tical viewpoint, there are at least four common
varieties of mcompetmee. In order of frequen-
cy. they are 1 p and
that from igr or stupldlty.
Regardless of “the fi .
tence prevents the physician from n:ndcrlng
safe, up-to-date care to his patients. Of these,
mental incompetence 1s so important that I
shall deal with it dy in this d

“Profe 1 ¥ " is & broad term

teneewasbynomeansaﬂgurepluckedfmm
thin air. It was an educated opinion based on
available data For example, some 16,000 or

g that the phy 1s unable to care
for patients satisfactorily because of such fail-
ings as faulty Jjudgment, unreliability, unavail-

{continued on page 34)
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Ummpagcsn

ability, and professional cbsolescence. Avarice
maybetheundcﬂylngtactnrlnsomofdma:
lnstanaa.

hould pose no prob-
lem.but in manycasee. the profession {s not
dealing with it properly. This is true partly be-
cause by law lleenslngboardsmnmntume

stricted | only. Hi al might
have a physical handlmp that 18 an lmpedk
ment to

mmsesofcnurgcmy:formmple.hcorahe
might be incapable of carrying out cardiopul-
monary resuscitation. Some physical' handi-
capemaybeeasﬂyeoncealedattheumeof
licenrure.

Ignorance or stupidity should not be a prob-
lem since all physicians educated in North
America are graduates of accredited schools.
Unfortunately, to paraphrase George Orwell
some schools are more dited than others.
Although d of school de the
UmtedStaxesandCanadaundergoacamﬁxl
screening process, they often have inferior din-
ical expertence. Further, many older physlclans
are not as learned as they should be. :

Omofmeslmplestpmblemslntheﬂddof

line {s dealing with the ph

who has been convicted ofafelony Theoﬂenae
is listed as a cause for action in almost all of
the state medical practice laws. In sharp con-
trast is the problem of professional malfea-
sance because it is often not clear-cut; before a
disciplinary board can take action, the accused
physician must display a pattern of incompe-
tent behavior—a policy that is admittedly dan-
gerous to the public but is mandatory before
the board can inftiate action. Moreover, if the
board does conduct a hearing, it 1s confronted
with a parade of expert whose sole
datm to expertise is their friendship with the
accused doctor. When pressed, they will say,
“No, I probably wouldn’t have done it that way.
but the doctor selected an acceptable form of
treatment. There is certainly more than one
way of treating this condition.”

Occasionally, a doctor will make such a glar-
ing mistake that the action is indefensible
This reminds me of the actual case of a doctor
who, in performing an operation for varicose
veins, ligated and divided the femoral artery
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and, as a finishing touch, injected the distal
end with a sclerosing solution. This resulted in
a high amputation of the patient’s leg, It is dif-
ficult to call this anything but bungling and
manifest incompetence. To make matters
worse, further inquiry revealed that the sur
- geon had been drinking and gambling until a
late hour the night before the operation. In less
dramatic cases, physictans and disciplinary
bodies are understandably reluctant to con-

minimal competence only. Most states license
doctors as physiclans and surgeons, presum-
ably capable of treating all known and some
unknown ailments. If a doctor wishes to spe-
clalize, he must meet additionat requirements,
including three or more years of training in an
approved hospital. Important in the evaluation
of specialists is certification by a specialty
board. Although such certification is voluntary
and the boards do not daim to endow physi-

demn a colleague for a single error. clans with i ling p itis an
Another question per g to dication of excell rather than of minimal
surgeonsl&Huwmnyumescanadoctorbe P It also g to the public

allowed to commit the same error? For exam-
ple. 1 asked several highly qualified surgeons
how many common bile ducts they would allow
a surgeon to injure in the course of his career.
The consensus: not more than one. But even
such an obvious error may be difficult to pre-
vent. I know of a board-certified surgeon who

that the certified specialist has met strict edu-
cational requirements and has passed an addt-
tional examinatfon.

Since most newly licensed physiclans are
graduates of accredited medical schools and -
postgrad P of initial

injured three common ducts in four months.
His sins were compounded by his inability or
unwillingness to face his errors, which had
been fatal for all three patients. In fact, he con-
cealed his errors for several weeks. Eventually,
h . with the d y of gross blund:
in other operations, a pattern of incompe-
tence—at hideous cost to his patients—
emerged. His certificate was revoked too late.
This moved one critic to remark that a license
topmcﬂeelsal!cense to kill.

although minimal, presents few
problems. Of equal importance, however, 18 as--
surance of continuing competence throughout
the individual's career. How can the profession
assure the public that the physician who re-
cetved his license 20 years ago is still compe-
tent? Until 1971. physicians received lifelong
licenses. No matter how obsolescent they be-
came, they could continue to practice in the
same old way, and many of them did.

The situation began to change when New
Madoo became the first state to pass and tm-

1s not 1 d to
surgeons. although the mishaps in other spe-
are Ily less d ic. Ci

ly.muchmomumemybemqunedtomveala
pattern of incompetence in an internist, for ex-
ample.lknowofomwhohaaalongseﬂesof

dicitis and gallblad-
dﬂdlseaae.ﬂthou@mhelmssettbdsomeof
the resulting malpractice suits out of court, the
licensing board has so far looked the other way.

Protection of the Public

What is the profi doing to p the

public against the incompetent physician? The

ﬁl'st!:aﬁ:guardlathelnﬂ:mle\ra!uat.!mlofphyL
for 1 The board:

themlwbothmmmat!onmdmmugmonof'

their credentials. Despite this screening pro-
cess, the gr ng of a is of

P a law requiring continuing education
to 1 in good d Other
states followed suit, so that eventually 26 re-
quired periodic fulflllment of continuing edu-
cation req for . {Colorad
recently repealed its law.}

Enactment of these laws has by no means
met with | approval by the medical
profession. Opposition has been based on ab-
horrence of compulsion, doubts that continu-
ing education improves patient care. and claims
that the laws were hastily passed without re-
gard for '.he quality of contlnulng medical edu-
cation. M many p ! d it
wastooe:pensive.‘l‘heAMAhasopposed man-
datory continuing education from the begin- .
ning, piously maintaining that it is not neces-

_ sary since d keep up ily. One
AMA president.“ in mundly condemning the
" (continued on page 40)
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process, said, in part: “So it seems to me that
compulsory CME resembles many of the nos-
trums concetved in Washington, D.C., in that

nals on the desks of many phyaicians.

Mare and more studies are refuting the ar-

gumentt!mtoonﬂnumgedumuondoesmth-

beh In fact, |
hmnblbllognphyofmonthanwarude&
most of which document the benefits of con-
tinuing education. In view of this, the oppo-
mntshaves!uﬁedmattack.dalmlngthat
mandatory continuing education does not im-
prove patient care.

Among the effects of conttnuing eductman
laws has been a burgeontng of educational of-

. ferings and, on the whole, improvement in
Mquanty.hscouldbeecpected.memhm
been some exploitation of ph by the
educattonal hucksters. Butdlscrlmlmﬁng phy-
" atctans can find many programs that will fulfill
their needs without forcing them to declare
bankruptcy. As far the discipltnary effects, I can
speak only for New Mexico since many of the
lawa are of such recent arigin that it 1s not yet
possible to draw conclusions. In New Mexico,
256 physicians have lost their license since
1971 for fafture to meet the requirements. Of
these, 73 resided within the state.

Even the most ardent advocates of continu-
ing education do not claim that it offers abso-
lute of How-
muuydobdleveltmaatcplnthengmdl-
rection and that it might ward off the specter
of compulsory reexamination for reltcensure.

I have dwelt at some length on the opposition
to relicensure, coupled with continuing educa-
tion, to make the point that some reforms in
medical disctpline have come about in spite of
omnmdmedlcme—whlchsho\ndbelesdmg

* the way.

Manwhne.dfommundcrwqytodewn

1973, the American Board of Medical Spectal-
uaadmtedareanhmoncntwlunmy pert-
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odic recertification of medical specialists be-

come an integral part of all medical specialty
programs. In 1974, all of the 22 boards then in
existence endorsed the principle of recertifica-
tion: By the end of 1978, five boards had con-
ducted recertification procedures, and several
more had submitted plans for approval by the
American Board of Medical Specialtieas
Since original board certification is volun-
tary, the same applies to recertification. But vol-
untarism may soon become a euphemism, as a
result of some subtle and unsubtle pressures.
For example, the American Board of Surgery
has decreed that all certificates issued after
1975 will bear a notation that they are valid for
10 years only. Moreover, in the Directory of
Medical Speclalists, the dates of certification
nndrecerﬁncatlonarelmludedaﬁermephy-
sicians’ names. ’
Hospitals also have responsibilities in assur-
ing the of their medical
ataﬂnwmbemﬁzymlnanldmlposmonto
. detect incompetent physicians since staff ap-
pointments are made on an annual basis in all
institutions accmdl(edbythedointCommls-
sion on Accreditation of Hospitals. P

1to the exch of quality control.
HG MegmmeandD.J.Bmden.'lnap-
of ing continuing com-

pemwe.dmmsaammauon.peermlcwco&
tinuing education, and patient satisfaction.
Noteworthy is the last—a recommendation that
1 have not d elsewhere. The auth
suggest that this approach is feasible through
the licensing boards, which have complete files
on all physicians, including complaints. How-
ever, they refer to the experience of the Califor
nia Board of Medical Quality A which
found that most of the complaints were not
disciplinary or quality issues but reflections of
patient and doctor discontent as a result of
poor communication and fee disputes. Other
boards have had the same expertence.

The liability insurance companies also can
play an important role in protectinig the public
against incompetent physicians. In the 20
states in which medical assoclations have
formed their own companies, the insurers con-
tinually observe the performance of the insured
doctors. If a physician loses many malpractice
cases, further insurance can be dented or pre-

can be 1 d. In addition, the in-

this gives the authorities the opportunity m
assess the performance of all staff members be-
fore renewal of privileges. But how many hospt-
tals serfously review the performance of their
staff members annually? Very few. I'm afraid.
But another problem arises concerning the
many “fringe” hospitals in the United States
that are not accredited and do not wish to be.
And then there is the problem of the large
number of physicians who have no hospital af-
fillation. How can one assess their continuing
competence? One method would be to evaluate
them by the number of malpractice suits they

have lost every year.
S I other hods for the of.
continuing comp of ph most of

them depending on peermvlcw—-anthemetl—

tice. For example. some authorities have placed
reliance on the Physicians’ Service Review Or-
ganizations (PSROs) established by law. The
' Intent of this-law was twofold: to control the
quality of medical care and to stein the soaring
cost of medical care. However, in most states,

cally excellent but far from ideal in actual prac- .

the PSROs have been preoccupied with cost .

surers can place restrictions on the perfor-
mance of certain procedures. -

Altlwughmdlenllneompemhnotmm-
pant in the United States, incompetent physs-
clans pose dangers out of all proportion to
their numbers. We can be thankful that many
diseases are selflimited, so the problem has
not resulted in mass murder. It is encouraging
that the medical profession is gradually begin-
ning to deal with medical incompetence.

Ibelmpaidely.ddau
lamdlecussmgthmldndofmmpem.
under a separate heading because medical so-
cleties, disciplinary boards, and legislatures are
making special efforts to deal with it. Since the
term “impaired physician” means different
things to different people, a definition is in
order. 1 herewith endorse that of the Florida
“Sick Doctor Law,” which defines a stck doctor
as “a physician who is unable to practice medi-
cine with reasonable skill and safety to his pa-
tients by reason of fllness, drunkenness, exces-
sive use of drugs, narcotics, chemicals, or any

42 mmmlu
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type of matertal. or as a result of any mental or
phyumleondmon."‘rhem“lmpamdphy-
sician” in g ] use today broadens the defi-
nition.

Before 1965, there were few studies of pey-
ch!amcmmlnphystumhrmanym
both the public and the profession regarded
the alcoholic doctor with tol

kmwnmtlge"smkDoctorAct.'sponsomdw
the Florida Medical Association and the Board
of Medical Ex: According to J. Nesbitt?
assistant state attorney general at the ‘time,
until then the state licensing boards were pow-
eriess to protect the public against incompe-
tence or inablity of the physician to practice

provided he did not do too much harm. This s
uempuﬂedbytheu'uestolyofabdowdphy-
sician in a small town in the West who was
often fncarcerated because of his alcoholic
rampages. In a serfous emergency, however, a
hurryeallwmxldgotomealwnﬂrequemng
the release of the good doctor to care for the
patient. Never during his long career did efther
the medical society or the licensing board so
much as threaten him with disctplinary action.

d safely unless he had committed an
act predicated on fault.

The Florida law now states that if the Board
of Medical Examiners has due cause to believe
that a physician is impaired, it will have the
authority to compel him to submit to a

or physical examination, or both, by physicians
designated by the board. Faflure to submit to
such examination will constitute admission of
the aflegations unless such faflure is due to
circumstances beyond the doctor’s control An-

the subject? There are several reasons, not the
least of which s the recent {nformation explo-
ston in medicine. In the not too distant past,
the family doctor had little to offer his patients
but kind and pathy. Today, h

the phy must p 80 many tech |
skills and so much knowledge that there fs lit-
tle room for error. Cansequently, even alight
impatrment of the physician can prove disas-
trous. Furthermore, in this age of public ac-
countability and the fading godlike image of
the physician, patients will no longer tolerate
incompetent physicians.

The state legisl, 1 ng b and
organized medicine are appioaching the prob-
lem of impatred physicians with varying de-
grees of success.

The Legislative Approach

meanyymra.stamucmaingbonrdshave
been concerned because they have been abie to
act only after prof J p has
been proved, often at the expense of the pa-
ucnt.Wenowhavelawsthatgonlongwayto-
ward correcting this situatton.

In 1968, the Florida legtslature passed a bfll,

Recently, however, attitudes have changed other section provides for implted to
Durlngthele’loumomnnnllomdesap- submit to such examination on the part of all
peared in the US. and British literature dealing It d and regi d phy The law al-
with liness 1g ph for the  lows the board to impose a variety of penalties,
most part manifested by suicide, alcoholism, ranging from revocation of a license to repri-
and drug add ‘Why the sudd in  mand The examining committee reports to the

board, which 18 not bound to follow {ts recom-
mendations. .

The Florida law has served as a model for the
20 other states that have passed impaired phy-
siclan laws. Some of them give the boards
power to restrict a physician’s practice to a
sheltered environment, in addition to the usual
sanctions. Another important feature of the
legistation 1s the authority of the board to take
emergency action. In a few states, the laws pro-
vide for app ment of the g com-
mittees by the state medical assoctations if the

are

Since the Florida Board of Medical Examin-
ers has had more experience than any other
board. it s able to report the largest number of
actions: 147. In addition, I have been able to
collect figures from eight other states, adding
up to a total of 336. The table on page 46 gives
a composite picture of actions taken under the
laws to date. . .

It ts tmportant to note the number of licenses
that have been reinstated without restrictions.
Although the rate of rehabilitation is only 27%,
the effort is worthwhile. Furthermote, many of
the 84 physicians still on probation may even-
tually be returned to unrestricted practice. I

Hospital Practice November 1983
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was unable to leamn the rate of recidivism.

impairment. The thin line between heavy soctal
drinking and addiction s difficult to define.
Moreover, since most laws provide that the
board must give the doctor ample notice of ex-
amination by the committee, the alcoholic, un-
less he 1s out of control, has time to dry out
and appear before the committee clean, well-
dressed, and alert. | know of one alcoholic doc-
tor who presented himself to a psychiatrist as
directed by the board. The psychiatrist report-
"ed that the doctor admitted to having had
problems with alcohol in the past but had
mmpktevommm:mMufewweeh
" after his examination, the p

in 1978, is based on two major premises: 1) The
disabled doctor. for psychological reasons, is
usuanyunablemmchwttorhdp.z)l'cnnw

mic!dcbylnw.lono!aeomblnauonofalco-
hol and barbiturates.
There are safeguards the authorities must
observe when they invoke the impaired physi-
clan act. They must beware of witch-hunts. One
can only speculate as to how many of the un-
Mnuatedchﬂmmlnspuedbymuee
laws are 1ally effec-
metnduxmgwlthddaiyphynldansmad-
vanced stages of senility. Because rehabilitation
1s out of the question, we might spare them the
embarrassment of a formal hearing by de-
manding voluntary surrender of license. ’

I

The Medical Socleties

According to a recent press release from the
AMA, 40 state medical associations now have
programs to help impaired physictans. (Unfor-
tunately. the AMA implied that the primary aim
is to help the physicians rather than to p

who would help the disabled doctor
muatmketlnlnmame.bdngmmﬁﬂtouaea

&

judgn ap-
pmach.

The main objectives of the Georgla plan are
to tdentify d who are d! of
their addiction to or abuse of drugs. including
alcohol; to persuade as many of them as possi-
ble to seek treatment voluntarily; and to pro-
vide a means for dealing with doctors whose
disabilities have been recognized but who re-
fuse to complete a course of treatment. Al-
though the committee has no legal powers, it
makes recommendattons to the Board of Medi-
cal Examiners when its efforts have failed. If
treatment has been successful, the committee
stands ready to help the disabled doctor to re-
sume practice. The results of the Disabled Doc- -
torPlanforGeorgmmahownlnﬂwmbleon
page 48,

lthnotcwurthythatofmdoctnmwhnwu:

the public.) An important objective of these
committees is early case-finding The socicties
believe that if they can identify a physician in
the early stages of addiction, efforts at rehabili-
tation will stand a good chance of success.

‘The program of the Medical Association of
Georgla is & model. | am indebted to Douglas
Talbott for giving me the details of this pro-
gram, of which he is the moving spirit1o4! The
Disabled Doctor Plan for Georgla, tnaugurated

'med to be imp d. 321 returned to prac-
tice, a rehabilitation rate of 49%. This is in
sharpeonh'asttothemmabmmtedunder
‘the laws. H one
annothdpbeingeoneermdabwttbetotalol,

184 physicians (20%) who refused treatment,
broke their contracts, or underwent repeated
treatment. If one regards these as faflures, the
results are not nearly so impressive. Did the
Boa:dofuedical&amlnusdmlwlththcm?

Apparenty. it d many b

%

48  Howstal Practios November 1963
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to {ts reports, the board took only seven actions
because of drug addiction between 1976 and
1979. This leaves a large number of phystcians
who fell into the cracks, an ever-present danger.
The recidivism rate 18 remarkably low: this is
bound to increase with the passage of time.
Whatmthereamnsfor!.hemmofthz
Georgla plan, as compared with the d
ingly low rate of rehabflitation under the u'n-
paired physician laws? The usual explanation
is that the committee of the medtcal soctety 1s

| successful in carly case finding, whereas the
1 of Medical Examiners deals mainly with

hard-core addicts. .

Other states have different plans. In Washing-
ton there is mdcmentofeoeruon.’anhlo
Medical A fon has adop amndlﬁal—
tion of the Wash T'{ d
gentle persuasion and u'pomngtothellcm&
ing board only as a last resort.

Commendable as the efforts of the medical
associations may be, they are thwarted in their
efforts in the nine states that by law require
physicians to report to disciplinary bodies any
information indicating that a doctor may be
medically incompetent. Thus, a conflict has
developed lnthesmesthathavemporung
laws—the
help d ph Thuhas ‘blt-
terness on the pan of many physicians, who
refer to them as “snitch lawa.” There is a con-
tinuing debate between those who favor the
handling of impairment by the medical associ-
ations and those who belleve in the strictly

legal approach. B itis ble to
me that many state medical societies have the
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dedication or resources to match the excellence
of the Georgia plan, I favor the disciplinary ap-
: h through the 1 boards. | agree
wlthGeotgePalmer"fmmmuuvedmtnr
of the Florida Board, who said: “The conclusion
of the board is that with sick physicians, you
have to get their attention with the loss-of-li-
cense threat.”

Prevention

Obvicusly, the best method of dealing with
physician impatrment {s by prevention. How to
accomplish this is the question. Preventive
meammahoummendanthewqybacktome

and paired phy-
alchns should never have been admitted to
medical school In the first place. However, no
matter how sound the judgment of admissions
their d are based on gen-

eral impressions and test scores rather than on
scientific methods. It is encouraging that much

h is now in p in an effort to pre-
dict the future success or failure of medical
d in the p of med. Of prime

‘of one of his graduates because of drug addic-

tion and dep The dean replied, “1 am so
sorry. | remember this person well and was al-
ways afraid he would have trouble aince he had
serious psychiatric problems all through meds-
cal school.” ’
Despite all of our efforts, the impaired and
incompetent physician will always be with us.
Itlsmeoum@nghowmthathgmhmuh—
censing b and have

d the problem and are dealing with it
byvarlousmethoda’nmuhouldbemeon—
flicts among these agencies: they can work to-
gether, never losing sight of the fact that the
primary duty of all is the protection of the
public.
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ROBERT C. DERBYSHIRE Santa Fe, N. Mex

As a result of the continuing malpractice
crisis, attorneys for plaintiffe are uncovering
ber of

an - d L3
negligent physicians. There {8 a concomitant
in the ber of compl. direct-
ed to licensing boards from angry citizens,
whodemmdthattheymokzuecnsesbe-

cause of p fce or

—Medical Discipline in Disarray

Malpractice, Medical Discipline,

moves generous portions of frontal lobes, and
the patient dies within 24 hours. In this case
the board, regardingmlsmewdmeeofmnl-
fest, gross ye

,aryamontopmtecttlwpuhucagalnstﬁuﬂxer

mishaps. The board places the doctor on
probatlon without waiting for the filing of the

lem. The boards are d with an
old English proverb: “Evesy dog is entitled to
one bite.” Some of my friends who are defense
attorneys frequently quote this. Applied to the

q

How many malp ice hould a board
allow physicians before taking action against
them? When is the “first bite” so grave as to
warrant disctplinary action?

In my view, the boards should judge each
case on its own merits; it {8 not possible or
destrable to have an inflexible policy. For ex-

. ample, an internist who missed a diagnosis of
acute appendicitis in a young man, with re-
sultant peritonitis and many other complica-
tions, s sued by the pattent and has to pay a
large settlement. Should the disciplinary
board take action against him? No. An inves-

competent physiclan who has never been
sued for malpractice during his career of
some 20 years and that there 18 no pattern of
mglgummnhermomappend!dusmnbe
difficult to
Ont}notherhand.anatolaryngologlstln
the course of removing nasal polyps also re-

Mo]mmo]muwm of the
Wm

tence. 1'hju ls avuslmpllﬂcsﬁon ofa eomplcx '

tigation reveals that he is a highly qualified.”

I fce suit. This summary P
action is based in part on an investigation
that reveals a pattern of substandard practice ;-
dscwhere.whichhadnothemdlvulgedmdm

- board when he was licensed.

Both the public and the medical profession
may well remember the so-called malpractice
crisis of 1975, resulting in soaring insurance
rates and strikes by doctors. Although no
longer regarded as a crisis, the problem of
malpractice continues to smoulder and at any
time 1t could again reach crisis proportions.
lnfact.sevemlexpeﬂssaythatanotlwrstorm
may soon break.!

I shall not attempt to analyze the whole
problem of malpractice, since others have al-
ready done 0. | shall discuss only the increas-
ingly important relationship between mal-
practice and medical discipline. Although
many physicians are so acutely aware of the
daily risks of tncurring malpractice suits that
they no longer enjoy the practice of medicine.
they must admit that such threats can act as
a deterrent to incompetence and unscrupu-
lous medical practice.

Oddly gh, the medical practice
of only 16 states specifically cite malpractice
as a cause for disciplinary actions. The laws of
four states mention malpractice alone, and
those of 12 specify gross malpractice or re-
peated malpractice. The laws of a.few other
states list gross negligence or carelessness in
the practice of medicine as grounds for ac-
tion. In only one state, Nevada, does the law

35-874 0 - 84 - 10

uqudnmémmlm '209
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define its terms unequivocally: “Gross mal-
practice means malpractice where the faiture
to exercise the requisite degree of care, dili-
gence, or skill consists of 1) performing sur-
gery or otherwise ministering to a patient
while the physician is under the influence of
aleohol or any controlled substance; 2) gross

sion bers agreed that and med-
tcal discipline are related to malpractice and
that more efft gr of and

discipline cannot but have a favorable impact
on the incidence of malpractice.

The American Bar Assoctation also has be-.

come oomzrned about the relationship be-

negligence; 3) willful and consistent use of tween ice and medical discl-
dical proced dered by phy plmc.'l‘heReportqfﬂleCommMnnonMed-
in the to be inappropriate or un- ¢ fcal P 1 Liabtitty ded that
messarylnﬂlemseswhmusedﬁ . all malpractice judgments be reported to state
in some d . boarda’Conoedmgma(thenlsnonmary
malpmctleehﬂngsusbacktothe om:bltc duct that makes a
doctrine. The d of d

unecanbcdlmcultbeeausemanyeasesm
settled out of court and no official records are
available to the boards. This obviously calls
for corrective legislation. In 1983 the New
Mexico ded the medical prac-
tice act requiring all

phy Hable for malpractice action and
duct that A4 P . "
ings, the commission suggested that matprac-
tice fjudgments could {n some cases serve as an
early warning signat to the boards.
Another concern of the ABA commission is

that write malyractlee policies to repon all

made in or out of court—to the board of med-
ical examiners. Very few other states have
- such laws.

In view of the questions raised thus far, it s
not surprising that very few disciplinary ac-
tions result from malpractice. Of a total of
2,508 board actions that took place from 1969
to 1976, ‘only 16 were for malpractice or its vari-
ants. But this situation may be changing. For
example, of 1,817 actions reported to the Feder-

States from 1977 through 1979, 34 were for
malpractice, incompetence. or negligence.
T ly-8ix in

The Report of the Secretary’s Commission
on Medtoal Malpractice, published tn 1973,
disclosed much valuable information, some of
which may have been unpalatable to physi-
clans? For example, the commission con-
cluded that an important reason for the mal- -

It found that 45% of all closed claims in 1970
resulted in payment either by way of settle-
ment or verdict. The report stated: “The ines-
capable fact s that most malpractice claims
would never be filed if the patient had not
becnmjuradlnmeﬂm;llme. The commis-

{conitnued on page 214}

ation of State Medical Boards of the United

pracﬂeepmblcmlsdmtthmlsmatpmcﬁee. -

thep faced by medical institutions and
organizations in trying to obtain disciplinary
of ice her f ton from other h Is, review com-

mittees, and medical societies, I share in this
concern, which 1 discussed in “Obstacles to
Enforcement of Discipline™ (HP, October 1983).
1 know of only one state that asks for informa-
tion regarding p practice suits on
application forms. If other states were to be-
come equally concerned. this information
might constitute grounds for denial of a Ii-
cense or, at least, for investigation of the cir-
cumstances of each suit. That suit-prone doc-
tors are undesirable additions to the medical
community is borne out in a study by S.
Ferber and B. Sheridan. In a four-year period.
they found, 46 (0.6%) of 8,000 physicians in
the Los Angeles area accounted for 10% of all
clatms and 30% of all payments made by in-
surance plans, and the average number of
sults for each of these doctors was 1.25 per

One doctor, applying for a lcense in a
second state, was invited to meet with the
board because of some information it had re-
cetved.concerning his practice habits. In the

* course of the interview, the board learned that

the doctor had many malpractice suits pend-
ing against him. When asked the exact num-
ber, the doctor replied, “1 don't know, possibly
10 or 15. I count this as part of the cost of

210  Hospitsl Practice January 1984
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- . .
doing business.™ And this was a board-cer-

tifled orthopedic surgeon with an excellent
educaﬂonal background! His mmllcr attitude
d d either an ex-

: tmmelymnousammdeoraslcknund.Nwd-
less to say, the board denied him a license. A

N

e R

- cedures that were *

disturbing v on the system is that
the board obtained its information purely by
chance.

p p be:
tween malp ice and d line is the case
of the notorious Dr. John G. Nork of Cali-
fornia, who was held liable for wantonly negli-

gent medical practice. On the witness stand,

of the relat

Dr. Nork admitted that he had bungled an .

unnecessary operation on a young man, pre-
sumably for a ruptured intervertebral disk:
the patient was awarded 83,710,447. Dr. Nork
also admitted that he had negligently and
needlessly maimed at least 30 other surgical
patients. Despite these publicized catastro-
phes, he was never challenged by the hospital,
the medical staff, the local medical society, or
the state licensing board. The detalls of Dr.
Nork's depredations were brought to light
when his third malpractice suit was tried in
the court of Judge B. Abbott Goldberg of the
Superior Court of California. In a 196-page
memorandum of d Judge Goldb

told of at least 50 additional surglml pm-

symptoms he had had before. The case was
eventually settled out of court.

By persistent digging, Freidberg uncovered
a pattern of fraudulence in Dr. Nork's records,
as well as dishonest dealings with the pa-
tients to whom he recommended surgery.
Both the public and the press were incensed
over the fact that the Board of Medical
Examiners did not revoke his license until
February 22, 1970—almost two years after in-

vestigations had begun.
That some of Dr. Nork's culleagues were
aware of his shor d dina

convenationlhadwnhomofﬂ'wmwho
sald: “We tried our best to help Dr. Nork.”

If the medical profession does not improve
its methods of self-discipline, the words of
Judge Gddberg might prove frighteningly

g of p to practice
medlcine ln 1tself furnishee no continuing
1 with toap 's profes-

sional competence and t.herefom does not as-
sure the public of quality patient care. The
protection of the public must come from some
other authority—the court. The beneficial ef-
fect of malpractice litigation in improving
medical performance has been established by
the evidence presented in this case.”

Another effect of the malpractice problem
on pline is b in some

ngled or
both.” He took the Sacramento Oounty Medi-
cal Soctety and the California Board of Medt-
cal Examiners severely to task for their fatlure

_ to discipline the orthopedist.

An astounding feature of the Nork case was
the means by which he was exposed. His fal-
sified notes had led the hospital authorities to
believe that he was an excellent surgeon whose
patients seldom suffered plications. They
did not have the curiosity of Edward Freid-
berg, an attorney for one of the litigants
against Dr. Nork, who discovered a contradic-
tion between the doctor’s discharge summary
and the nurse’s notes of the same date. Nork’s
notes stated that the patient was doing well
postoperattvely and would be seen routinely at

the office after returning home. The nurse’s-

note indicated that the patient had awakened

in the recovery room with the same “appalling”

. board. Aithough the board may take no action,

of the 1
of suits against these instltutlons. it ts per-
cetved that it is in the best interests of all
concerned for the medical staff and the ad-
mln!stratlon to work together to improve
dical care. For le, a surgeon has had’
a series of disasters Involvlng operatfons on
the stomach, one or more of which have re-
sulted in suits against the hospital as well as
the surgeon. The hospital authorities would
certainly show poor judgment if they did not
carry out a complete tnvestigation of the per-
formance of this surgeon and impose suitable
restrictions on his activities. A few states have
laws requiring hospitals to report restriction of
privileges of staff bers to the 1

believing that the hospital is adequately pro-
tecting the public, there is a record of the phy-
sician’s inadequacy and the board can follow
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any development of a pattern of incompetence,
A by-product of the mal situation,
tv to medical pline, 18 its

related
-deterrent effect. It ts sad but true that many

more carefully than they '

dldlnthepastbeunaemeyhaveomcyeon
the potential litigant. This is not ly

is the physician who undertakes a procedure
for which the company has denied him in-
age. The of some of
the doctor-owned insurance compantes is {I-
lustrated in a statement by Dr. Joseph D.

benefictal in that it has given rise to the wide-
spread p of ~ which

h the cost of medical care—.

often unnecessarily. However, it may save a

because of atrlngent undetwnung practices,
he said, noting that it turns down about one
of every six applicants.

The faflings of the medical profession in

P from app ng before a |

board. ’ ’
One of the mdst cogent arguments for the
deterrent effect of the malpractice threat was
advanced- by W. B. Schwartz and N. K
Komesar: “The negligence system makes a
great deal more sense if it is understood
primarily as a means to deter careless behaw-

for rather than to compensate its victims. By .

finding fault and assessing damages against
the negligent provider, the system sends all
providers a signal that discourages future
and red further "

A recent addition to the disciplinary arma-
mentarium (s the doctor-owned liability com-
pany. There are 30 such compantes, born of
the d i from the

eostoﬂnxurnnocprenuumsandtherefusalof-

to write profe J liability

pollde& Before their wlthdmwal from the
practice fleld, | carriers placed
few restrictions on the physicians they in-
sured They were concerned chiefly with
whether the p were duly 1 d
However, th:

Py

carefully scrutinize all applicants in ordcr to

asscas the possible riska, paying particular at-
tention to the physician's qualifications and
experience. Gone are the days of on-the-job
training, If the applicant’s sole claim to pro-
fictency is that he has assisted in a few cases,
the insurance company will say. in effect:

“Operate upon aneurysms 1f you like, doctor, -

but we will not insure you against any risks.”
Many of these physiclan-owned companies
maintain close contact with the lcensing
boards and are informed of any disciplinary
actions related to uwompetmce_ Rash indeed
Bt £ ER AN

elf-policing are many, and 1 have cited only a
few les related to malp ice. For many

- reasons it is extremely difficult to protect the

public against negligent. incompetent physi-
cians. It ts unf that the profe

must place so much reliance on outside agen-
cies to weed out tncompetent doctors. How-
ever, if their efforts are successful, the number
of doctors reported to disciplinary boards
should dimtnish. If liability companies were
required by law to report all settlements, the
boards could detect patterns of malpractice
and take appropriate disciplinary action. If
the courts and insurance companies and the
ﬁurnfmalpmamebecomnhemumponam

astheldeamaybetophyuldans—wbelt.

Some Public Attitudes

. As noted. angry citizens frequently complain
to medical disctplinary boards and demand
that they revoke a doctor’s license forthwith.
Many of these complaints are based on allega-
tions of mal diess of whether the
allegedly injured person haswon a judgment
against the physician. In no small part be-
cause of the widespread reporting of medical

. “miracles.” many people believe that the fail-

ure of the doctor to restore them to perfect
health constitutes malpractice. Of course, no
prudent physician will guarantee a perfect re-
sult from any procedure. Moreover, many
members of the lay public do not realize that
a board cannot summarily revoke a doctor's
license uniess there is convincing evidence
presented at a formal hearing,

However, some boards deserve the criticism
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The Mtami Herald, ‘me Chicago Tnbune.
and The Cleveland Plain Dealer—have made
extensive studies confirming this. Although
some of their allegations are sensational and
unsuppoﬂedbydmrevldammqymm

A

the Board of Medical Examiners has neither
the will nor the to stop d

doaanemdeaemalrmomnmdaum
the first of which was to fire Dr. Palmer.
Another was to make malpractice insurance
mandatory, because “a doctor too incompe-
tent to obtain malpractice insurance 18 too

Iaumhedbymulanuﬂemldmlmma
sertes of arti g Florida ph

lngemmlnndtheﬂoﬁdnBoafdofMedjml.

Examiners in particular for thetr lax disci-
plinary p d and the reh
sicians to report their errant colleagues. The
editor published all the articles in a special re-
print entitled Dang Doctors...A

of phy-

to practice.”
Lnrgdyasarmmoftheulanuﬂemlda-
posé, the Florida legislature enacted laws pro-
viding for complete reorganization of the It
censing board, with a lay person as director.
In February 1880, The Cleveland Plain
Dealer published seven articles attacking the
Ohio Board of Medical Examiners for laxness

Dilemma?® On the cover is a lurid color pic-
ture of two doctors, one clutching a whiskey
bottle, the other with both harids full of medt-
cine bottles, presumably containing danger-
ous drugs. The authars attacked the Board of
Medical Examiners and its executive director,
Dr. George Palmer, whom they called “the

duct of a past &
oftheamdeswmscnsauonalmdeonsisted
mainly 6f anecdotal evidence, they did point
to many for lax d 1 ch as

{on. Mthou@mny -

in discip Like The Miami Herald, The
Plain Dealer collected the articles, all written
- by one reporter, Walt Bogdanich, in a special
‘reprint entitled The Weak Pulse of Medt-
cine’s Enforcer.? The series contains its share
* of horror stories, but attempting to be fair,
Bogdanich attributed some of the faults of the
boardmmdequateleglslauon.

He also add d the malp
writing in his int : “The
boardoﬂcnneverleamswhothedangemualy

, defects in the medical practice laws, an under-
staffed, underfinanced state board, and a
court system that often reverses board ac-
tions and allows the doctor to continue to
practice pending appeal.
In one articdle the authors stated that pa-
uzntsoﬂmwmnotﬂlechamaagamstphy-
sicians, fearing embar

areb Ohio, un-
like some other states, doesn't require that
malpractice settlements be reported to the
board™ He contrasted the Ohio. board with
that of Michigan: Although Michigan has
fewer doctors than Ohto, its board has 24 in-
vestigators, whereas Ohio’s has only seven. He
noted also that Michigan has eight tiga-

publicity. “Those who aren’t embarraued file
malpractice suits” noted the author. who

tors resp ble for sifting through malprac-
tice cases tn search of incompetent doctors.
guotmg a prominent malpractice attorney,

d out that even if Ohio

observed that the state medical board
only the total ber of mal ice sults p
against a given phy “It doesn't d:

am!practleetepomnglaw the state's

the disposition of the cases, and it rarely acts
against a doctor purely because of his mal-
practice record.” Another article recounts the
case of Dr. James G. Robertson, 18 of whose
patients sued him for malpractice in- the
course of 10 years. The board was never able
to learn the outcome of the suits because they
were all settled out of court. .

stated

might not all be identified,
atnce tnsurance companies often make pay-
ment before a suit is filed. The point is well
taken: In cases of blatant malpractice, the in-
surer will offer to pay the pattent promptly—
before he retains an attorney, who no doubt
could obtain a much larger settlement. |

" In the editorial summarizing the series, the
editnrupressedhlseonmnmhmmlng

The editor in a concluding

that Florida's laws are too lenient and that -

'The 10- ber Ohio
{conttnued on page 228)

paldglap
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(pompaalﬂl)

Boardhaadonenshockmmypoorjobofpolw
ing the medical profession. Ohio lags far be-
hind other states in providing for an effective
medical licensing board able to guarantee a
high level of professionalism.” In addition to
mommendlng many leglshdve reforms, he

or ‘of the-
board—for example, lnadequatc supervision

of doctors on probation. He reiterated the rec-
dation that all malpractice actions be
reported to the board. He scemed to agree
with my “one bite” doctrine, although he ex-
d it differently: “A malpractice suit is
not necessarily evidence of incompetence, but
several such suits are warthy of further board
investigation into competency.”
That the Plain Dealer's articles did not fall
on legislators’ deaf ears is borne out by the

prompt introduction of bills designed to re-

form the medical practice laws.

The Chicago Tribune. mMaylsez.attmkcd
" the Mlinois Department of Reglstratlon and

h ton, the agency for p
ing patients t‘mm “bad” doctnm' Wrmen by
_several reporters, the articles introduced the

bject with the “Tllinols’s record of
disciplining bad doctors 1s one of the worst in
the nation.”

One article in the series, “Doctor Suied 14
Times But No State Hearing” is devoted en-
tirely to malpractice. A survey of more than
3,000 malpractice cases in Cook County found
that many physicians have been sued repeat-
edly without action being taken by the De-

* partment of Registration. For example, the

Tribune reported that “94 doctors are de-
fendants in at least two pending malpractice

suits each, 29 are defendants in three suits -

each, five are defendants in four suits each,
five others are defendants in five suits each or

"2 more. Only eight of the 133 doctors have been

mﬂedforhenﬂngabyﬂwunmnmehear-

" ings were not prompted by the malpractice

“suita”

Theminolsmtekegmmuremspondndw :

the Tribune's criticism by enacting corrective
“legislation in July 1982; this was supported
by the state medical soctety. Among other re-
forms.thelawmwrequimhospltals.mm

and prof unblmy
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insurance companies to report any actions
against physicians to the Department of Reg-
istration and Educatton? .

Another article on the relationship between -
malpractice and discipline and the faflure of
licensing boards to take action appeared re-
cently in People Weeklyi® There was the
usual recitation of horrors relating to mal-
pracﬁeeﬂwamdeconunued."ﬂwmmpla
are graphic but hardly g

t
Iﬁwdﬁaumﬂmmmmm

. open o challenge.

onal ouse for

tu thmx@lmymwnemmaybe

m{actremalmthattheboardaeanmkz
no actions against doctors who have been de-
clared guilty of malpractice if they have no
way of finding out about them. I also matn-
tain that no board should take action against

tions of the unwillingness or inability of au-
thorities in the United States to lift the I
censes of MDs who have been negligent. in-
competent, or even criminal” The authors
concluded that the cause of the problem is
that there ls no central body policing the

3 lation is car-
ried out on the state level and the standards
are often confusing and contradictory. The
authors apparently overiooked the Tenth
Amendment to the United States Constitu-
tion providing for states’ rights, which guaran-
tees that licensing is a police power not
delegated by the states to the federal
government.

Discussion and Conclustons

The public s becoming more and more
d by the repeated fallure of medical
disciplinary boards to take action against
physicians for alleged or proved malpractice.
Many citizens, in their rage, seem to believe
that a single real or imagined act of malprac-
tice should result in immediate revocation of
a physician's license. Many people, including
some phy do not d that the
board cannot summarily revoke a doctor’s li-
cense for proved or alleged malpractice or any
other reason without due process.

1 have referred to three series of newspaper
articles and to another article in a popular
magazme.lnthepastlhavempeamdly
urged state k
practice acts to compel physlclan Hability
cnmpanles to repon all settlements against

to the I board whether
ghcymsetﬂedmoroutofmnmeﬁxm
newspaper series made the same recommen-

dation. The magazine article suggested a nac

a phy for a single ke, particularly
if his past record has been spotless, regard-
less of public p 1f board: ked the

license of every doctor on the basis of one mis-
hap, the glut of doctors in this country would

soon become an acute shortage.
Soﬁ:rtherehasbecnlltdeeomwalonbe-
tween mal fce and medical Be-

cause the publlc and the state leglslatums
have been that ) dis-
ciplinary boards wlll soon be forced to view
the problem much more seriously.
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Politics . - -
and Discipline -
ROBEI;T c n"x)nsvs;i‘m: s;:nmre. N.Mex

A licensing board has several disciplinary
hearings pending some of which involve
complex problems of profe I beh
and medical ethics. Ob ly, those issues
demand consideration by board members
who are mature in judgment and experience.
Suddenly, the governor, for reasons of his
own. dismisses the entire board, replacing it
with political appointees, none of whom have
had any experience in dealing with disciplin-
ary matters. The new members have hardly
had time to study the medical practice act
and, at best, have only vague ideas about due
process. Is it any wonder that they will have
extreme difficulty in arriving at just and cor-
rect decisions?

That is by no means an extreme example of
the mischief that a powerful, politically mott-
vated governor can create. It has happened in
the past and will be repeated in the future as
long as medical licensing boards are domi-
nated by politics and therefc bject to the
whims of a governor. .

The medical plinary p is influ-
enced by politics—from the appointment of
board members through the granting of Ii-
censes, the conduct of hearings, and the re-
sulting decisions. In addition, there are some
tangential political tssues that deserve con-

d For nple, the problem of the
poorly qualified foreign medical graduate is
still with us. The politicians in the state legls-
latures have certainly not heiped to solve the
problem, particularly in the states bordering
on Mexico. Legislators are often extremely
sensitive to the influence of United States cit-
1zens of Latin American extraction who want
to have their friends and relatives from south

Dr. s former Secretary ‘of the New:
Mexico Board of Medical Examiners. He is a Past Prest-
dent of the Federation of State Medical Boards of tbe
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of the border licensed, regardless of thetr
qualifications. They would have the board:
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profemlom.l and educational attributes, en-

lower thetr standards for that purpose, and

they are ful. There also has
beenpo!mcnlpmsurefmmphysidanswhba'e
children have not been able to gain adi

ng some faithful palitical stalwart who
hasworbdhlswayuplnthceouncﬂaofhla
or her soctety. | know of one case in which the
first chotce of the govemning body of a medical

to U.S.medical schools and have studied in .

Mexico. With the help of the AMA, they have ’

been able to have those

y to fill a ,ontheboardwasa
of an dical school—

‘thls.desplteﬂmtactthatﬂwlawspecmmﬂy

ded that all

through the back door, bypassing some of the
usual requirements, such as the examina-
tions of the Educational Commisston on For-
eign Medical Graduates. Since some states
will still not accept the students, considmble

s must be

' of approved medical schools. While the above
" might be an unusual situation. 1 seriously

doubt that there has been much lmprove

‘ment in the process}

confusion has prevailed. How do the state executives view those laws?

How are | g board th App ly they have exp d few p 1
ed?lztuseounttheway&lnaﬂbutﬁvcam&es. know of one governor, however, who ‘bitterly
the governor appoints them and they serve at d the infl of the

his pleasure. In Maryland, North Carol

and Alab the bers are elected by the
state medical associations. In New York, the
Board of Regents of the Department of Educa-
uon appoints them. while in the District of

the select them. In
14 states the governors must limit their ap-
pointments to names on lists of candidates
submitted by the medical associations. In 10,
they must consider such recommendations
but are not bound by them. Thus, in only 21
states do the governors have unrestricted ap-
pointive powers, with or without the ap

ing nauaurpauonofhlsappolnﬂve
power. Buttodate.ndt]wrhenoranyothcr

- governor has formally challenged the consti-

tutionality of thoee laws.
Another objection to the political influence

_ of the medical societies 1s the tendency of the

appointees to believe that the primary func-
tion of board members is to represent their
constituents rather than to act primarily as
protectors of the public. That is often reflected
in the conduct and attitudes of board mem-
bers after they have been appointed. Pressures
bers of the local medical societies

of the senate.

As the licensing boards axe legally consti-
tuted departments of the state governments,
it is difficult to d why or

from

medicine should have any place in the ap- )

pointment of members. Those who advocate
requiring guvcmors to select members only
from lists submitted by the

often influence thetr actions.
The situation in the three states in which

the medical associations elect the board mem- -

bers is far from typical. It 1s most unusual for

Medical Discipline in Disarray—, -

a professional association to select the mem- -

bers of a government agency. Because of that,
one might that the fons have

tions claim that they. being aut.hormes on the
attributes of p would re-
move the sdecuon process from the polmeal
arena. They forget, however, that there is such
a thing as medical politics, often on the ward
heeler level

As long ago as 1969, lwrote:‘nxcmedlml
societies are by no means always likely to rec-
ommend the most qualified people for ap-

pointrient to boards. Frequently, they ignore -

over the boards. They
deny that. Nevertheless, if a board member
does not perform in accordance with the
hes of the tion, he will have no
chance of reelection. Furthermore, this ques-
tion arises: If the socteties directly elect board
bers, does that emnp them to
board members before the éxpiration of their
terms?
lnommte.lnd!am.thcmlsopenmeogm
tion of politics; the law states that of the

Hospital Practice Pebruary 1984
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mmboardmmbunmmreﬁmnfwrmay
be of the same polmeal party. In another
state, in which the governor must appoint
members from lists, the medical society made
an honest effort to select able, knowledgeable
physicians, without concern as to their polit-
ical affiliations. The governor returned the
list, pl. g that it d no Demo-
crats, or bers of minority group:
In other words, his attitude was, forget about
professional qualificattons. It 1s much more
important that they be politically acceptable.
In states in which the governors have un-
restricted appointive powers, they have often
paid off political debts by appointing physi-
clans of queetlonable ability. It is lndeeddlﬂl
cult to und d why b p on a dis-
dpunarybomdlsapouuwlp!um.espedanyﬂ‘
the appointee takes his or her duties serious-
ly. The phy hould regard the app
ment as an opportunity to perform an {mpor-
tant public service.
Pdlumalsoennmmrlntothedlsdpunary
process in the form of canflict of interest. For
exampte, a prominent and able otolaryngolo- -
glist 13 a member of a licensing board. Of ne-
cessity. he depends largely upon referrals
from fellow physicians to build and maintain
his practice. Suddenly, he is conft d by a
dilemma: A physician who s one of his most
important sources of referrals is summoned
to a disciplinary hearing. What does the otolar-
yngologist do? Ethtcally, he should disqualify
hlmselffmmpamdpauonlntheheaﬂng.But
does he? He may or may not, as there is no
lawthataayabemustlfhedoesnotdlsqunu-
fy h or ly he
wmactasanudvnmteforuuaccusedphyul-
clan instead of as an impartial judge.
Another example of conflict of interest is
thatofaboardmemberwhoholdsh@lomu
in a state or ion. He
must serve two masters: First, as an influen-
tial member of organized medicine, his alle-
glance is to the interests of the members of
the profession. Second, as a board member,
he must be dedicated to serve the public. That
problem was fllustrated by a disciplinary case
) {continued on page 205)
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heard by five board members. The defense at-
torney Jjustifiably pointed out that two of the
five were past presidents of their state meds-
cal society. while a third was the incumbent
president. Although the attorney lost the case
on appeal. his objection was well taken in

dent added’ that the local physicians had
brought great pressure to bear against him.
urging him to be lenient. That is another ex-
ample of the misconception that the presi-
dent of a board 1s responsible to his local col-

leaguesratherﬂmntoﬂwpubﬂc.

view of the fact that the local y
had forced his client to resign.

Y

With.no intent to justify the state of affairs .
described, 1 can offer an explanation. Usually -
officers of medical assoctations attain their

positions of infl and

Ity serious .is the political pressure
from public officials, ranging from members

-of Congress to local officials. This is particu-

larly abused in behalf of the unqualified ap-
pﬂeant for lcensure. Many such frustrated

by
hard work, no matter how m!sdlrected one

might consider their loyalties. Consequently,
their colleagues—as well as some governors—.

are inclined to think that they can offer valu-
able services in another capacity.

Another potential political problem in med-
tcal discipline is the desire of many board

phy on the advice of local politicians,
will appeal to members of Congress, who, in
turn, will write letters varying from requests
for information to allegations that the board
ts depriving their constituents of much needed
medical care. How can those great statesmen |
know that the physician in question is quali-
ﬂed? Aren t they bowing to political pressure,

members to be liked. They are rel ‘to
take any action that might alienate them

from their colleagues or the public. They do .

not realize that a truly dedicated board mem-
ber can win few popularity

. decistons they make will elicit criticism from
either their fellow physiclans or the public.
Some will castigate the members for being too
lentent, others for being too harsh. Usually

. their severest critics will know little about the

details of the cases. The conscientious board
member will not allow such criticism to sway
him; he performs his duties to the best of his
abilities with every effort to be fair. We. can
only hope that members of disciplinary boards
will fly d p the y dermal
thickness to protect thcm from the various
pressures brought to bear upon them,

" One of the most serfous miscarriages of jus-
tice occurred when a board. bowing to politt-
cal pressure, administered a mere wrist slap
in the form of probation to a physiclan whom

they had found guﬂty of an unforgtvable.

breach of p
of narmt!cs for sexual favors. When asked the
reason for such the board p d
explained that he and the d

ng the safety of the public?

1 know of the case of one unqualified doctor
who was sponsored by the political powers of
a small town. Because of a shortage of physi-
cians, real or imagined, they had gone so far
as to build an office for him without learning
whether he would be able to obtain a license.
A delegation of citizens, including the mayor
and the president of the local bank, de-
scended upon a bewildered governor to protest
the action of the board and demand that he
override it. The governor, a fair-minded man,
asked the board secretary to provide him with
more information. He was informed that not
only was the doctor unqualified but that he
had been convicted of a felony in another
state and was guilty of perjury in making a
false on his application form.

Politics might even influence the conduct of
disciplinary hearings. I have mentioned the -
example of the otolaryngologist and his refer-
rals. Other influences can be more subtle.
When such hearings are conducted by a |
board rather than by a hearing officer, the
members have a chance to questlon wit-
nesses, of

1 £ deh- FI
fr

for favors

pmcuwd in the same small town. The presi-

d. a board h

may feel that he
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should act as an advocate and protector of the
d phy and ask leading questions
designed to place the doctor in a favorable
light. Furthermore, his advocacy can be ex-
tended to the deliberattons of the board after
the hearing. .

Hospitals are also able to exert political in-
fluence, for the most part negatively. One of
the most difficult problems confronting disci-
plinary bodies 1s posed by physicians who,
b of their t d fl in both
the hospftal and the community, feel that
they are above the law. Many of us are famil-
far with the incompetent physician who. be-
cause of his personal magnetism, has a large
and devoted following. Even though his chief
claim to competence is his skill as a confi-
dence man, he is immune to disciplinary ac-
tion by the hospital authorities or anyone
else. Because of his large practice, hé is able to
fill many hospital beds and to refer patients to
his colleagues. Nothing short of a catastrophe
would bring him to the attention of the board.
Such a doctor exemplifies the worst kind of
medical politics to which the hospital is a
party. The following account of an actual case
exémplifies such a situation.

A 35-year-old mother of four healthy chil-
dren, the ghter of a surg in h
city, was nearing the end of her fifth preg-
nancy. The pattent had recently moved to a
large city, where, at the advice of a friend, she
placed herself in the hands of the leading
soctety doctor, whose charm and winning
bedside manner had won him a large follow-
ing of loyal patients. I shafl call him Dr. S.

Despite the fact that Dr. S. had bungled”
many cases in the hospital, his colleagues were
always willing to cover up his mistakes be-
cause he was in a position to refer many pa-
tients to them. Furthermore, he was on excel-
lent terms with the hospital administration:
he was a member of the board of the hospital,
and his financial contributions were so gen-
erous that he was one of the leading angels of
the Institution.  ~

And now to return to our expectant mother. -

-

208 H&uumw 1984
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One Sunday afternoon she began to bleed so
alarmingly that a neighbor took her to the
emergency room of the hospital where Dr. S.
worked. The patient had had placenta previa
with her preceding pregnancy that necessi-
tated a cesarean section, so that she was

fly able to Jtagr her own condi-
UouAnuraecanndDr S. only to learn that
he was at a country dub and could not be dis-
turbed. After over an hour a dent who

.The lawyer upbﬂdd her for even considering

sulng such an outstamﬂng m:mber of the

fused to listen to

her story. She later Ieamcd that the lawyu'

was the doctor's attorney and his close per-
sonal fritend

This medically incompetent but politically

powerful physician was shielded by both the

. happened to look into the emergency room
had the patient transferred to surgery imme-
diately. He called another staff physician, who
performed a cesarean section. The infant was

hospital and his colleagues. His infl even

ded to a of the legal pro-
fesston. (lmldcmany shouldn’t the lawyer
have diately told the’ that he

could not take her case because he represent-
ed the doctor?) Unfortunately, there are still

dead, but with the help of four t
_ he was able to save the mother’s life. Because'
he was an ethical physician, the substitute
returned the patient to the care of Dr. S. the
following momning, -
- On the fifth postoperative day, the patient

too many. phy of Dr. S.'s ilk at large.
From the foregoing. one might conclude
that I belteve alt phy bers of board
are so weak as to be swayed by political pres-
sure. That is not true. I strongly believe, how-
ever, ummmbcrswho have had close soctal

nausea. and vomiting which soon became
stercoraceous. While Dr. S. made rounds twice
a day. his visits were made at the doorways of
his patients’ rooms, where he waved hello and
told them, “You're doing fine.” never so much
as laying a hand on the patient.
Meanwhile, this patient’s abdominal disten-
tion became progressively worse. Finally, on
the seventh postoperative day the distention
was partially relieved by complete disruption
of her inciston. A nurse called Dr. S., who did
eomelntnseemepauentbutmid.“‘rhmm
not an ob ic blem; it's a surgical one. [
amgoingtoea!lnr'r By some quirk of good
fortune, he called an excellent surgeon, who
found that the cause of the d was

orp ! relationships with alleged mis-
creants should wluntarfly disqualify them-
selves from disciplinary hearings. .
Attorneys and legislators have made sug-
gestions as to how to improve the conduct of
hearings. One of the most tmportant (s that
hearing officers conduct them and present
their findings and conclusions to the board
membcm. who cnn then wclgh the evidence
ng the histrionic
tricks of attorneys. Prmmably the members
would have little or no prior knowledge of the
cases, thus mlnxmxzmg pouuml influence.
has been ad-
vanced by Harris Cohen of the US. Depart-

. ment of Health and Human Services, long an

] obstr He correct-
ed it and did a secondary closure of the
inciston.

In a later with the surg
mepaﬂentsfathcraaked.‘WhydldDrS.call
you?” Dr. T. replied: “Oh, he frequently calls
me to clean up his messes.” i

Later, at the s of her husband's

family, the patient consulted a lawyer about
the possibility of suing Dr. S. for malpractice.

bl of regulation of the

health profeselons by their own members3 He
ijon of all i-
eenslngboards.sothatthcywouldbecom—
posed entirely of persons who have no self-in-,
terest in the regulated professions. His tdeal
board would be composed of persons who are
experts in the flelds of education, public
health, economics, health care administra-
ion, . and dv Itis
notcworlhy that this board would not lncludc
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. Would Cohen's ideal board be any more re-

~ 1g those dicine. A rela-

162

| |

fm'ya:pertsmtheﬂddofmedtcme.l’mma- :
bly. the board could call on physicians to tes-
tify as expert witnesses.

* sistant to political pressure than one com-
' posed of a majority of phyaicians? I think not.
. In fact, such a board, because of the members'
| lack of medical knowledge, would be bewil -
i dered by pressures from different directions.
“SomhE witnesses would testify that the accused
| physician is not only a great healer but a
. benefactor of mankind. On the other hand,
" there would be equal pressure from persons
whobdlevethattheboardshould not have
yanmedmedoctorallcense in the first place.
' Just as in court, | believe that a doctor should
" be judged by a%%f,h_is_ma.lt is not
' unreasonable to d that such a jury dis-
regard all political pressures.

_ Sunset Laws

The state legislatures are now taking a re-
mwedlmemtlntheoperauonsofaﬂboards,'

tively recent trend was initiated in 1976 in
Colorado. After a study of all state boards and
commissions, leglslators concluded that many
of the so-called regulatory boards were merely
serving the professions and trades they were
suppoased to regulate, with little or no concern
for the interests of the public. They found also

thatthelnwmnkznexemlsedllttlc J
t ts of t.he state

—"E"_‘B‘f thoee studies, the Colorado
d what b known. as
t.he sunset law, which limits the tenure of all
regulatory agencies to six years, at the end of
which they no longer exist. To be reactivated,
a board must submit to a hearing before a
legislative audit committee and prove that it
is operating in the interests of the public and
is not primarily concerned with the welifare of
the regulated profession. ’
Thirty-three other state legislatures soon
followed Colorado's lead by enacting their own

T
ve

]
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sunsetlaws.‘mepurposeofmeheanngsls
typlfied in one of the laws, which states: “The
agency shall have the burden of demonstrat-

and the extent to which an amendment of the
agency's basic stature may increase the effi-
clency of the administration or operauon of
the agency.™
Licensing boards included under the pmvl-
sions of the sunset laws range from those for
physicians to those for embdmem. Althoug:
the sp of i}

ing a public need for its continued existence |

the press, requiring doctors to post signs in E
their offices notifying patients where and how -
to lodge plaints of deq care.
Furthermore, a complaint might call for a
subpoena demanding the names and ad-
dresses of all the doctor's patients. Search
warrants could be issued for clinical records,
certainly a viclation of the confidentiality of
the doctor-patient relationship. Obviously, the
Florida legistature had overreacted in its effort
to correct the dlsctpllnary deficiences of the,
board of d . the

8. I

that the boards were blished to
they soon became satraps, ruling their own
professions as they chose, accountable to no
one but the governors—who usually ignored
them after appointing the members.

While their abuses of the public trust were
not as flagrant as those of some other board

the public interest,” for all practical pu;'poses.

l profe struck back with lt.s own
political pressure. As a result, the legislature
recently repealed the section of the law requir-
ing physicians to post signs in their offices,
and it modified the requirement that doctors
disclose information from patients’ records to
the extent that they cannot do so without the

those governing physicians were not above
primary concern with protecting the

" The question now arises: Will other state

. of the profession For many years, at least two
1 d the ber of doc-
tors admm.ed to practice, a condition that

. sunset laws have helped to eliminate.

A series of articles in the Miam! Herald, to
which 1 referred in a previous article, caused
the Florida legislature to make drastic changes
in the medical practice act under the sunset
law. Some of them were by no means favnra-
ble to the medical p : For the
file on a licensee is no longer

. gly
regulatlon of professional bodies by thelr own

110"

- cess so deflcient that they will impose such

legislatures follow Florida's lead? In how many
states will they consider the disciplinary pro-

stringent controls? Because of widespread
distrust of the medical profession, it is likely
that some legislators, prodded by their con-
stituents, will rise up in indignation. More-
over, | s are of

members. While sunset laws in some states
have resulted in only minor changes in the

days after probable cause for a hearing is de-
termined. That could endanger the reputa-
tions of physicians even though they might
eventually be exonerated of any wrongdeing.
For all practical purposes, the new law reduces
the board of medical examiners to the status
] of an advisory body, as all authority is vested
:| . inacentral agency witha dical d

Icalfarcc.lnNewMudeo.whlchhasalaw

dical practice acts, to date no legislature
has eliminated a medical board. .
Lofty as the motives of the supporters of
sunset laws might have been, I can state from
personal experience that political considera-
tions can enter into enforcement. In fact, the
whole sunset concept may prove to be a polit-

i| Another section L I

il doctors who refuse to pmvlde paﬂents with
‘| itemized bills.at their request. That seems to
;1 bean attempt to legislate medical ethics.

H The most objectionable feature of the re-
; vised Florida law is a section, suggested by

d on that of Colorado, 1 (as secretary of
the board of medical ) was req

to complete a 45-page q in prepa-
ration for the sunset hearing. That involved
many hours of work and seriously interfered
with the work of the board. Some of the ques-
{continued on page 215)
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tions were 8o vague and riddled with jargon
that they were unanswerable. However. | went
to the hearing fully prepared. I was able to
give a complete report on the board's budget,
expenditures, and disciplinary actions, as well
as an explanation of the examination systcm.
The committee grilled me for an hour and a
half, at the end of which the members, with a
table lack of entt \mndtooontlnue
umnfeofnwboardforsixyeammom

The y of the chircpractic board fol-
lowed me on the witness stand. H_e had not

—Robert C. Derbyshire (from page 211)——

best police their own ranks, more and more

legislatures will demand proof of that.

Discussion

In using the words “politics™ and “politi-
clans” in a broad sense, | am aware that I

" have raised many more questions than [ have

answered. 1 am enough of a realist to under-
stand that it is impossible to eliminate all po-
litical pressures that can interfere with the

dical d The bers of
the disclpllnary boards must be firm in their

even begun to complete the quest he
. knew nothing about his budget or how the
board’s money was spent. and he seemed to-
tally -unfamiliar with the operation of his
- board. After only 10 uncomfortable minutes,
the chairman excused him with thanks; the
committee then voted unanimously to con-

tinue the board for six years more, with no

lve to resist the many pressures brought
to bear upon them. The inclusion of nonmedi-
cal persons on medical boards can be helpful,

_provided the governor appoints them because

of their known ability rather than as a reward
for party loyalty. An unamwered question is.
How many hould be
members of those boa:ds? In most states hav-

suggestions as to how it might be d
‘That was not surprising: in many staws. chiro-
practors have more political power than does

- Ythe medical profession.
The only result of the sunset hearings in
New was the iendation that

ing lay s, there 1s only one. That has
evoked the charge of “tokenism”™ by many
critics. ' ’

Despite their ign of the technicalities
of medicine, lay, persons can provide valuable

‘lone consumer representative scrve on each
‘| board. That is not ble, as the board
are public bodies and the public should be
‘represented on them. :
In spite of political lnﬂuenws. sunset laws
have great p 1 for imp
discipline. Propcﬂy administered, they can
hold the boards accountable for primary con-
cern with the welfare of the public. If physt-

Refenznees

the United States. Johns Hopkins Unlvu!llyPrBl.
. Baltimore, p 84
2 Cohen H: On professional power and -conflict d
lntﬂut.st‘lel!eenaln(bmldlonmllJHuhh
Policy Law 3:291, 1860
3. The Book of the Siates. Coyncil of State Gov-
ermnments, Lexington. Ky. 1881, pp 122-124

cians persist in the belief that they alone can

L DcrbyuhlnRC.MedhlucemnaMDlsdpnmln'

in matters of policy. In addition to
acting as watchdogs over the boards, report-
ing real or imagined abuses to the governor.
they are in a position to present the viewpoint
of the consumer. They certainly should not
constitute a majority on thie boards. Whﬂc lam
notinap to p! a te analy-
sts of their amtudes. T have learned from talk-
ing to several medical board members that in "
matters of discipline, lay members are in-
clined to be more lenlent than the board
physictans! ¥
1 feel that the proper authorlucs to enforce
medical discipline are the peers of the alleged -
doer. But b of d
many ol‘ them are not properly protcctlng the
public. The answer to the problem is the ap-
pointment to médical disciplinary boards of

. strong, fatir-minded men and women who are

also leaders of the profession. Idealistic? Yes.

 But it is at Jeast posslble for us to approach
_the ideal. .
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.ROBERT C. DERBYSHIRE Santa Fe, NMex.

.+ Myobjectall sublime - -.
.Ishall achieve in ttme—;
Tomakeﬂtepunlshmemﬁztheu-lme.

h Thiseomdscrveasathemeaongformed!ml

“disciplinary boards, allhough the members

- wouldpmbablyfaﬂtoshamtheopumlsmo:-
sed In the sect -‘Une.’l'he \

.closely enough to pmvlde such protecu
- Before they decide that an oﬂ'ensc warrants
'm0 more than a wrlst slap as a repﬂmnnd
“they should ask th Ives: Is this'suffl
to induce the respondént to mend hls ways? .

of t.hc
ciplinary- pms over’ many

=1- have '

sessed for fdentical offenses. This may in part
reflect the need for judging each case-on its

Mexico Board of Medical Examiners. Hé is a Past Pres-
dent of the Federation ojStauWMojrh

St R

rMea&(:al Dlsq)lme in Dzsaﬁay’ -

v vulge such information because of fear of law-

If there is doubt, probation. scems ‘more ap- -

dls-)

“years,: _
found many inconsistencies in- penaluu as- ¥

DrDabvab]mSthmy-WojtbeNm :

uwn merits. In some cases, q:tenuatlng clr-

* gumstances might warrant lentency. However, :
_ I have found many mse involving serious of- - .
" fenses in which lcnlency was absolute!y inap- ..|°
propriate. PR T

G d that dis n powers midé B
thin the individual sta:a. manj of their ac- -
tions carn affect the whole : country because ot‘

ng muluple licenses can move about. Althoughp
‘reporting of actions against physiclans has In-

pUnary actions agamst doctors. For ‘many. K
“years there have been two org..nlzauons that .
collected that lnformauon—the Amerlcan. :

suits. Recently, hawever it has relaxed Its.

about a doctor's profmional and eth!wl
standing to the appropriate staite board. .- -
The Federation of State Medical Boards of
the United States, with a national office in -
! Fort Worth, Texas, s making a determtned ef- ~ -
fort to gather and disseminate information .
about disciplinary actions to all of the states..
- To date, the results have been only partially
successful, but they are improving. Most of
the information for this article was cbtained
from the federation and from replies to ques-
tionnalres directed .to state boards. A few
state boards send notices of their actions to
_all the other boards in the country as well as
. to the AMA and the federation. - i
Another advance in the disciplinary process .

laorlunued on page 980)
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(ﬁumpugew) .

1s the amendment of 15 state laws to include
a clause ded by a tee of the
Fed ion of State Medical ds.! Cited as
an additional cause for discipline is “the sus-_
pension or revocation by another state of a li-
cense to practice medicine based upon acts by-
the licensee similar to acts described in this

section. A certified copy of the record of sus-

or fon is 1

Lhcn:of " In practice, however, In many cases

the action of the original statehaabeen modl—

fled or ignored.

In 1980, a typical year, lfoundrecordsofso
disciplinary actions that were based on earlter ;.
actions in other states: Of those, .19 were the
same.5weremomsevere.and6wemlessse—
vere, It is und dable that if her state |
board previously placed a doctor on pmb&)-
- tion, the state in which he is currently h-
censed would be inclined to revoke his certifi
cate. The authorities might look at the record
and decide that the original action was. too -
lentent. If there {s addittonal unfavorable in-
formation, the board welcomes the opportunt
:ymﬂdmesmuofuusundmrablepmcu
tioner. - M

Less understandahle ls why a sme boa:d
. would impose a less-severe penalty. In some -
cases, the first board revoked the doctor’s li- .
_ cense but the second state merely tmposed a .
" period of probation. A striking example “of
that occurred .before 1980. A state board re-
" voked the license of a physician for gross and
manifest p and for taking liber- |,
ties with his women patients. The court up- | -
_held the, dedslon of the board, statlng ﬂmt
“the recon‘l howed clear and cvl—
dence. The doctor then transferred his activl-

ties to another of the several states in which |
he held valid licenses. The authorities of the
seoondstnterequestedaeopyoﬁheheaﬂng
transcript, which was promptly delivered. Six
months later, another copy was requested, as |-
‘the board had lost the first one.-Again the
. first board obliged. After another 11 months, .
.the second state board held a hearing. The:
phwﬂnns defense was that the board ofthe




_tion being second. During a three-year period :

" leagues. As revocation of a llcensc 18 likely to -
. “be a final action that forever plam ‘the of-

and the chief of staff of the hospital in which

the doctor had practiced. The board of the sec-
ond state d that “expl fon” and

placed him on probation under the mildest of B

terms.

Another example is the case of 2 doctor who ’
wrote many narcotics prescriptions, knowlng

that the drugs would be diverted to the street.. ’

The board of medical examiners managed to
revoke his license as he was on his way to a

federal penitentiary to serveaﬂvc-ywsen—'.-
tence. He was released for good behavior after -

threc’ years; then. with a’ valid .Hcense_In |

another state, he promptly went to work 4n

the cmergcncy room ol' a large hospltal.

Cﬂmes and Pum'sbments

’l‘hrough the years. t.he most commo ,dis-
ciplinary action has been pmbauon. revoca-

(1980-1982) I found 1,855 definitive actions,
or an average of 551 a year: Eight states re-
ported no actions. 1 singled out 1980 for de-
tatled analysis. During that year the boards
took 549 disciplinary actions. The boards re-
voked 126 licenses, and 43 more phystclans

number of revocations was 169, ) >

Most licensing board members are compas-
sionate people—often too compassionate—
who sincerely want to help their troubled col

fénder beyond the pale, board members can
agonize for hours before invoking this sanc-
tion. However, some offenses do not cause’
such, 1} for le; board *
membels find sexual molestation of children

" s0 heinous 'that they will revoke the offender’s B

license without any qualms. But what about”
the doctor who is accused of making; sexual
advancu to adult patients? How often do pa- .
tients encourage this? Or are some of the’
accusattons figments of wish-fulfillment

natve if he did not her in thepr

- action or one that {s lmposed pending further

-help for a drug or alcohol addiction {n an

_on probation, the terms are carefully spelled

“licenses but merely extended or modlfled the
. terms of the probation.’

-petent physicians are so restricted. Presuma-
“bly. this will enable the physictan to practlce
the supervision mlght lavé much to be

-mand. There are two types of reprlmand—pri- .

‘listed in the 1980 report but will confine this

. in the penalties invoked.

tion of licenses. The felontes for which physi-
.ctans have been convicted include kidnap-:
. ping. armed robbery, and murder, as well as

:." larceny and falsification of records. One would

- ing before the offender 1s incarcerated and
dreams? The doctor who is cmxappcd by a - ;

~ seductive patient must have been: e(tremely ’

Suspension of a llcense may be a punlt!ve ] A

investigation. For example. the board might
suspend a physician's license for a definite
period on condition that the doctor obtain

institutional setting, When a doctor is placed - 1

out If the respondent violates any of the -

terms, the board will revoke the license. That
scems fair enough. Yet, in 1980, 1 found four
cases in which the boards did not revoke the'

One form of probation is restriction of ali-
cense, so that the physlclan can practice only
in a state hospital ly a 1 institu-
tion. This applles mainly to impaired physi-
clans, but in soime cases professionally incom-

nly under supervision. The idea is good. but

estred.?-
‘The mildest of all sanctions 1s the rep

vate and public. The first {s an informal warn-
ing to the physician that more drastic action,
will be taken'if he does not mend his ways.
Public reprimand becomes part of a public
record to which thepmshasam o
I shall not attempt to analyze every ; offense

discussion to some of the more serfous ones,
pointing out varfations and- inconsistencies

Felony ‘convictions. There are certaln of-
fenses that should entall automatic revocs:

think that the only thing the board would : "
have to do would be to hold a revocation hear-

that revocation would be the only appropriate ..
penalty ln 1980 59 physlclans were convict- * *-
. lconunued on page 98!0
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The b

ed of
of 25 and another four “voluntarily” surren-
dered theirs; thus, 29 of those criminals were
. cast out of the profession. Included in the list
. were 24 cases of unspecified moral turpitude;
the boards placed 12 of those doctors on pro-
bation, oorresponding in most cases, to the ™

ked the 1

bythccourt.s.
oftwofcl-

“thc

" The board's pcnalty’? Public rtprlmand.

" statements to government agencies, and other.
. equally serfous offenses. The penalties meted
" out by the boards were just as inconsistentas - |.
. those for convicted felons. I shall cite om: - |-

‘reprimand to a physician for “Failure to use. o

The record also abounds with cases that
could be classed as felonies if brought to trial
Some of them involved fraud, making false

- ample of
under the jurisdiction of the same state
board. In the first, the board sent a letter of

reasonable care and*discrimination in the .-
administration of drugs, and failure to employ ..

<t

" of drugs or other inodalities for the treatment:

‘ administering drugs for other than legal and *

“standards of acceptable and prevaﬂlng medt-

“ patient is

ble scientific methods in the selection

P

, of disease. Selling, prescribing, giving away, or’_ -

iegmmate therapeutic purposes. A departure .

cal practice, whether or not actual injury to a
blished.” In the nd case the

" The lmposmon of | pmbatlon for fel

! "also disproportionately mild in that context. A !

. board placed a physician on probation for
conviction of a felony, namely unlawfully pre- ,

 scribing hypnotic drugs and caiising them to 1( v

- bedlspensed:Anothcrboa:dplaeedadoctor‘

“.on probation because he was convicted of a’ |
-crime invalving moral turpitude, dish

' in the flrst with one addition: “Lacking good -
. moral character.” The board' revoked the b
"“cense of the second physician. I am unable to. -

! d -this fir y. The moral. -
ch of the ph who was. merely
‘reprimanded also d to have defictencies.

ng of the complaint was identical to that

_"and corruption in the course of his pmct.lce.
In addition, he pmcﬂbed eontmlled' sub<
. for
exchange for sexual ﬁavors. g
Anot.ber felony. Incomc tax. evaslon.
ion b of w
y authorltles
astomepmperpenaltytolnvoke Af any.
There are those who claim that boards should .
" revoke the licenses of all such oﬂ'cnders be_
cause conviction of such a crime lndleates a
serfous character defect that makes the doe-
tor unworthy to practice medicine. On the:
other hand, some contend that it 1s &
not related to the practice of medicine’
therefore, little or. no action is in
found a case in which a physlclan p
...nolo contendere to federal tax

- violation of the controlled substances laws. Of .

. nfrense Mapy-of the charges were for pre-

- varlation in the penalties triposed. by thé
"boards. In some cases the boards showed

- clally repr

Probl with drugs. Year after year, the _ . )
leading cause for disciplinary action has been’

549 actions in 1980, 245 (44%) were for that’

scﬂbmg narcotics for other than therapeutic
purppses. Most of those physiclans were
placed on probation; fn some instances, the '~
boards later discovered that the drugs were

for the personal use of the physician. When :
the offending doctors were not convicted of -~
drug-related crimes, there was considerable

extreme leniency. For example. one board offi-
ded a phy for ,
fnate prescription of narcotics and for pre- -
igning pxescrlptxon blanks so that his assis- - -
... [continued on page 98P]
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tant could prescrlbe medleeuona Other
boards revoked licenses for the same offenses.
For the purposes of this discussion, two
categories of narcotics offenses will be consid-
ered. The first c of 179 phys
who were not convicted of felonies but who
.were prosecuted by the boards for violation of
the laws or for indiscriminate pmcrlblng.
The actlons taken agalnst those offendels
d of: probation (81), fon, in-
dudlng voluntary surrender (50), suspension
(28), reprimand {9), and cancellation of nar-
cotics’ permits .(4). In addition, nine physi-
clans voluntarﬂy sumndered thelr nareotles
permlt.s. . .
. One will note that pmbatlon was the most
* frequently lmposed sanction in those cases.

doctor surrender his namoua permit. Revo-
cation was (nvoked in the most flagrant cases’
or when the probationer had’ violated the
terms. Alt.hough there i3 considerable varia
tion in the penalties asswscd. there is more
ICy in this co thanthemlswlm I
tespect to other offenses. The nine cases of
| reprimand only are puzzllr’g. In most of them
the offenses’seem to be just as serious as in
‘others, but ‘those physicians may have been
very early offenders. Most cases of suspenslon
were fnllowed by pmbatlon. The pcrlods of
suspcnslon varied widely. two lasting as iong
as a year. 'meperlodsofpmbauonalsowm_
monnsistent. -
. The second class of namoﬂca oﬂ'endm
ing 66, includ b who di-.

ors ‘were d, while the
othcraused '.he dmgabutwmnotpmvcd to
be addicted. We might call them abusers who,
lfnotstopped.eotﬂdendupasaddlcts The
penalties invoked were probation (36), revoca- |
" t1on, including voluntary surrender (13), sus-
pension (15), and reprimand (2).

The cases of many put on pmbatlon were *
heard, under impaired physictan laws. In a
previous essay in this sertes, [ pointed out the'
discouragingly low rate of rehabilitation. How-

- ever, awept in the cases of hardened addicts,
. . loontlnuedon page m

~The boards also lly d ded that the, |-

verteddrdgsforthelrownuse.i‘ortyofmoae. i
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'most of the boards believe in efforts at rcha * the sex-for-drugs relationship with the same *
_ bilitation. -The two reprimands apparently - "patlent; -even though his permit had been -

. were imposed on doctors who were on the' cancelled. This time the board revoked his Ii- .
verge of serious trouble. One involved a physi-  cense—after the young woman had dled fmm o
clan who was fumishing narcotics to his ad-  an overdose.
dicted wife. That tragic situation {s, unfortu-’ 1f a board has revoked a license, does that
nately. all too common. Although it is a vio- _“mean that the doctor can never practice”
lation of medlml ethics, lt dm not vlolate the . again? He can periodically apply for rein-

Claw. o e . - fstatemenLDangarzheaﬂng.thcsamepa— .
There are other’ Inconsistenda, panly bé- " rade of character witnesses, plus a few more,
cause there is lmlz unlformlty among. the- - will vouch for the fact that during the period h
medical practice acts of the various states, For “'of revocation the physician has led an exem- -
. example, 1 know of cases in which physictans’ ~ “plary life, entirely devoted to good works. -
: licenses were revoked for Incorrigible addic- ©  Many of them claim tc have become deeply re-
tion to alcohol or the d then” - liglous and have their ministers prwent do-
‘moved to a nelylborlng state’In which they - quent pleas to the board. <,
were already licensed. In the second state, the ; 4* From personal expeértence, | can say t.hat the
usual penalty for such offenses is canceliation boards  usually regret it when they restore the
of narcotics permits. Some states do nothing, - 1 ber one doctor who served .-
This, then. glm rise to ‘the phenomenon of - five years in the penitentiary for kidnappinga " "
- “stateh \g.” Some phy seem to col child. The doctor came from a wealthy, politi-" -. |
lect Heenses. often having five or six. _ -* cally powerful famfly in another state. Eventu-:~
Sex offenses. Stortes of physlclax)s who ally, an almost entirely new board ruled that, -
. have sexual intercourse with patients the doctor had patd her debt to soclety and "~
the guise of psychotherapy abound An *'voted to restore ‘her license. The secretary,
public press.-An increasingly. common’ cause o "who distinctly remembered all the detatls of
" for disciplinary action is the cxchangmg of - the doctor’s crime—such as giving the child a
‘narcotics for sexual favors, = 7577 T large dose of phencbarbital and leaving her

(25 p § N
“ In 1980, 24 physictans were found guﬂty of .-, overnight in an unheated cabin in the dead of ot
! ’ "winter—prevailed upon the other mcmbers to o

Two states that revoked licenses ruléd that
the "transgressors would ‘be. forever barn:d o
from practice. Whether thelr actions ‘were

‘In the same year, there were four | . cussed this 1ssue fn detail in a previous’ wsay
" volving doctors who exchanged 1 mention it here only in passing, In 1980, the
sexual favors. In my opt " boards took action against 30 tncompetent
_tionably calls for revocation. Yet, all four were [ * physicians.. Many of the charges were for .
- placed on probattan. There was one case that .- gross incompetence, and there was  wide vart-
ended In tragedy because a state’ board had - - atlon in the penalties—from short periods of
merely- placed a doctor on probation for the | " probation to revocation. Incidentally, I found a .
offense. Several months later the board sum-. . _.case in which the board did not subscribe to -
moned the doctor to another hearing bécause : ‘the doctrine of the “first bite.” It revoked & _ |
"1t had reason to belleve that he had violated ' -’ doctor’'s. license_for gross incompetence be-
_the terms of his probation. He had continued "~ cause He took almost four hours to perform a
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'vasectomy and ln the pmcws severed the patlcnt s urcthra. .
Al on aleohol one of.the

most difficult problems facing disciplinary bodies. Board
members have difficulty In detecting the faint line between
heavysoctal drinking and alcoholism. The situation 18 furth-
er complicated by the fact that. unlike narcotics, alcohot is a

$all Tl

P yet dang , drug. In most of the 36
cases, the boards placed Lhe doct.ors on probation, usually °
preceded by p |, " were ked In
" three cases app ly iving hopeless drunks.

Other offenses.. Thcte were 14 cases involving aiding and
" abetting fllegal practices. Two physicians left presigned nar- i
cotics prescriptions in their offices to be used by physician’s ..
.assistants or nurses. Another doctor was found gullty of
fraud b he had introduced a person who had never
" attended medical school as a doctor and allowed him to oper-
ate in his clinic. The sanctions in all of those cases? Proba-
uon. Dld ‘the punlshments fit the crimes?

7.

1 Lack ol'umfonmtyls not eonﬂned to medical boards. Stmi-
" lar variations have been reported in state court proceedings.
- In one state, persons sentenced for automobile theR stay in

- prison an average of 41 months, nmrly three times the aver-

- age of those convicted of rape. In other states, courts are not
nearly so lenient toward rapists, who are sentenced to long
prison terms. The reason for the discrepancies is that justice

.. is administered under 50 different jurisdictions. ~ . .
. The £ egoing pports the lusion that the |’
" whole sy of medical pline {s in disarray. The greatest |
| faults, In addition to indifference on the part of some of the * |
. authorities, are fatlure to report dlsdpunary actions and lack_» ¢

of umformlty in the imp of p The p
" affect not only lndlvldual states but the whole countxy in
view of the. P 1l and their freedom

+of movement from state to state. Even though the boards
must judge each case on its merits, aren't certain offenses—.
such as sexual abuse of patients and felony convictions—as
serfous in Maine &s in California? Until there is national’
agreement concerning these matters, we shall never achieve’

- the ideal of Mr. Gilbert's Mikado: “To make the pumshment
fit the crime” ¢

4
i
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The disciplinary codes of the medical profes-
sion stem from the medical practice acts of
the various states, all of which enumerate

laws as well as A Guide to the Essentials of a
Modem Medical Practice Act,! published by
the Federation of State Medical Boards of the
United States, place those causes under the
general heading of unprofessional conduct.
Some add dishonorable conduct. The lack of
uniformity of those laws causes one to won-
der just what unprofesstonal conduct ts. The
hodgepodge of laws and regulatfons that has
evolved over the years confuses members of
disciplinary bodies and the public alike.

From a study of the various medical prac-
tice laws, I found a bewildering pattern of in-

- consistency. One might think that all of the
states would be able to agree on definitions,
but they cannot. The closest approach to uni-
formity applies to two offenses listed in the
laws of 48 states, namely. fraud in applying
for licensure and violations of the controfled
substances laws. Those offenses are closely
followed by habitual overuse of drugs and al
cohol in 39 laws. From that point on there is a
steady d in the freq of offenses
listed under unprofesstonal conduct until we
reach fee splitting mentioned in only 10.
Surely, the buying and selling of patients is
unprofessional conduct in the e(tmme and
no one should tol ftAp bl
tion s that such an offense s very difficult to
prove. After all, it is highly unlikely that a fee
splitter would pay his referring physician by
check.

Some 200 punishable offenses are enumer-
ated in the 50 state medical practice acts, and
the number s slowly but steadily growing
One of the latest additions ts contained in the

of unprofessional conduct, and at risk of los-
ing his license, if he does not carefully speil
out to a patient with carcinoma of the breast

. causes for disciplinary actions. Many of the

" in

law of California and makes a physician guilty *

—Medical Discipline in Disarray——

What Is Unprofessioﬁal Conduct?

the various treatment alternatives. Needless
to say. it has not been welcomed by the many
California physicians who believe that it rep-
resents legislative Intrusion into the prax:tlee
of medicine—and so it does.

There i3 great variation in the number of
offenses listed in the individual state laws.
One statute, that of Nebraska, lists 34; at the

- opposite extreme is the statute of Nevada,

which lists only four. A Gutde to the Essen-
tials of a Modern Med!cal Practice Act enu-
merates 19 offenses but adds the proviso that
state boards “not be 1 of enu-
meration.” In other words, the intent is not to

q state boards to adh only
toenummtedactaOthmmaybeadded. cg..
conduct unb g in a p 1
practice medicine. Somc state laws lneorpo-
rate that proviso; it can be important as well
as controversial, as we shall see later. One
might assume that the laws containing a
large number of offenses have been amended

pgap fashion to plug loophotes di
ered by clever defense attorneys.

An offense calling for revocation or suspen-
sion of a license in one state might be ignored
or unrecognized in another. But shouldn't
there be uniformity in the definition of un-
professional conduct? Shouldn't a crime in-
volving moral turpitude. for example, be as
heinous in Oregon as in Maine?

One of the most important reasons for dis-
ciplinary action, listed in the acts of only 15
statds, ts or fonofali
based on actfons also enumerated in the laws
of another state. Some laws add that a certi-
ﬂedeopyofthemordofsuspenslonorm
tion 1s conct hereof. That might

Dr. 1s former Secretary of the New
Mexico Board of Medical Examiners. He is a Past Press

. dent of the Federation omeMdlmlMojtbc

United States.
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afford considerable p fon against the
“state-hopper.” the p ge loses

much of its potential effectiveness if not in-
cluded in the statutes of all states.

mance of criminal abortions as unprofession-
al conduct, despite the U.S. Supreme Court
dectsion of 19732 The authorities continue to
prosecute a few doctors for performing abor-

the time limit set by the court.

One effect of the 1973 decision was to
empty the prisons of the convicted abortion-
ists who had helped to swell the ranks of the
tnmates. Meanwhile, doctors who had been
imprisoned for the offense are applying for Ii-
censes in states other than those in which
they have been convicted When asked why
they do not wish to return to practice in their
original states, they reply that they will have a
better chance of red t tves if they

Twenty-three state laws still list the perfor- )

tions under improper conditions or beyond

lawyer rested upon an old law, forgotten by
most people (including the board's attorney),
that action could be taken only if the crime
involved moral turpitude. The action of the
board? Dismissal of the case because of a

" Ioophole in the law.

An extreme example of failure of a board to
take action against a physician guilty of a fel-
ony is the following: A physician was drag rac:
ing on a busy street in a fairly large city. Po-

. lice estimated his speed at 70 to 80 miles per

hour. At an intersection, he struck another
car broadside. killing the driver. At a prelimi-
nary discussion by the board, the physictan's
uninvited lawyer took the floor and presented
a compelling argument based on the fact that
the offense did not involve the practice of
medicine: the board, by a close vote, decided
to take no action against him! That is incom-

move to states in which they are unknown.
That is understandable. Some state boards

preh ble to me. A , the doctor’s plea
that he had been so seriously injured that he
would be crippled for life convinced the court

will grant 1 pr bly b they
believe that those doctors have already been
absolved of their misdeeds. Other boards are
refusing to license them: those boards con-
tend that the physiclans knew at the time
that they were committing crimes and there-
fore are not of good moral character. As far as
1 know, none of those doctors has chall d

to impose only a stiff fine and probation. The
board members who voted to allow that killer
to keep his 1 were p yed by
the flood of letters from his colleagues stating
that he was a great doctor and begging for
mercy. In fact, some of the letters threatened
that action would be taken against the board
bers if they disciplined the doctor.

ol

the boards in court. .
Unprofe 1 judes two items
lated to fel fon of a felony (in

34 states) and conviction of a felony {nvolving

moral turpitude (in 23). 1 have listed them sep-

arately because they are so designated in the
laws and because there is controversy about
them. For example. a board held a hearing on

Conviction of a felony of the second type,
one involving moral turpitude, is a different
matter. Webster’s Third New Intemational
Dictionary defines it as “inh tb or
vileness of principle, words, or actions™; it is
also defined as “depravity.” Simple? Not exact-
ly. Defense attorneys have argued that the
disciplinary body must prove that the accused

the case of a doctor who, when stopped by the
police for driving 70 miles per hour ina small
village with a speed limit of 30 miles per hour,
was found to have a large amount of marijua-
na in his car; presumably, he had been smok-
ing the weed while driving The court fined
him $2,000 and placed him on probation for a
year. The board called on him to show cause
why action should not be taken against him

phy is morally depraved. However, such
cases .can be simple, as exemplified by the
anesthesiologist who committed sexual out-
rages on his unconscious patients.

At first glance, one might be surprised that
mental {liness 13 listed as a cause for action in
the laws of only 27 states. However, if we add
the 21 states that have impaired-physician
laws, we cannot say that the problem is ig-

88D  Hospital Practice April 1984
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" nored. Since there are many physiclans who

maintain that drug addiction s a real disease,
contained in the victim's genes, one might
argue that labeling mental {llness as unpro-
fe 1| duct is stretchtng a point. Unfor-
tunately, many board members adopt a
judgmental attitude toward those unfortu-
nate people, which does not help in their pos-
sible rehabilitation.

B of the long blished d
of the doctor-patient relationship. it is amaz-
ing that only 24 laws specify as a cause for
action the willful betrayal of a professional se-
cret. Secrecy not only protects the patient but
1s an integral part of the relationship.

A prohibition of the prescribing of narcotic
or hypnotic drugs for other than accepted
therapeutic purposes is included in the laws
of only 18 states. One explanation is that
members of some medical societies think that
the Hoensing board will try to tell them how to
practice medicine. They feel that Big Brother
will be 1y looking over their should:
as they write prescriptions. Such objections

are ridiculous; no authorities will eriticize a .

doctor who prescribes drugs for proper indi-
cations. Those laws are designed to prevent
:cc::lelss prescribing: see?ndanly uix_ey can pro-
P g ds of add

1 have not tried to analyze all of the 200 of-
fenses listed as unprofessional conduct in the
state medical practice acts. It 18 not necessary
to go further to show that there is no agree-
ment among the states as to the definition of

nprofe 1 d The adh of
states’ rights who contend that their laws are
designed to apply to their parttcular localities

do not seem to realize that many such laws -

have nationwide implicattons.

No doubt. 90% of the physicians in the Unit-
ed States practice medicine competently and
ethically. For them, definitions of unprofes-
sional di are Yy except as
guides to proper legal practice. The laws are
most important when dealing with the esti-
mated 10% of unethical, unscrupulous, and
incompetent physicians. (Readers, please note
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my increased estimate) Although a crime
wave has not struck the medical profession,
the disciplinary bodies must constantly be on

against errant physicians. If the states
could only reach agreement on what consti-
tutes unprofessional conduct and revise their
laws when indicated, the task of the disciplin-
ary boards would be made easier. Although I
have long been a staunch advocate ofstatee
rights, 1 jude that 1 d

effective. Somehow there should be

sional conduct.

Enforcement of the Laws
Inanbdtmreestamtheueenslngboarda
are ch d with enf of - medical

" 1s. the potential danger of the disciplinary
must t d local bound: -mﬂ'ltlatobe_

agreement as to the definition of unpmfeo-'

stand that and join the ranks of critics who
claim that the boards do nothing, In that re-
gard. a word concerning the charging of ex-
cessive fees is in order. Although it can be a
serfous problem, it is listed as unprofessional
conduct {n the laws of only three'states. The
other states have not included it in their stat-
utes for several reasons, not the least of which

boards’ setting phy " fees.
many regard that as the intrusion of the law
into private business. .

There 13 widespread misunderstanding with
regard to the rdauonshxp of unethical con-
duct to unprof as spelled out
in the laws. The Supreme Court of Colorado
clarified the issue when it ruled. “The law
doesnotpunlahoneforthemmviolaﬁonof

practice laws. The exceptions are Washington
and Maryland, which have separate’ legally
constituted disciplinary committees, and New
York, where the Board of Medical Examiners
acts only in an advisory capacity to the Board
of Regents, which makes final decisions.
Understandably, many questions and com-
plaints arise both from the public and from
the medical profession with regard to en-
forcement of the laws. Most do not involve vio-
lations of the statutes. Physiclans accuse
their colleagues of unethical conduct, and pa-
tients eomplaln about mlve fees, real or

clan to talk to patients or to family members.
Although many complaints are not within the
province of the boards, in the interest of pub-
lic relations and their obligation to help peo-
ple, the boards should answer complaints and
direct people to the proper authorities, Ily

rud or refusal of the physt-
- tice act, particularly since most have been de-

] ethics as such any more than it
would expatriate a citizen for breaking the
rules of a lodge, church, or club. It s only
when the infraction attains the proportion of
a breach of legal duty that the law is offended.
When it reaches that stage, as here alleged,
the abstract question of ethics is merged into

law.® Thus, ding to that d the
bers of the medical profe can sel-
dom depend on plinary bodies to enft

the principles of medical ethics. It is high
time that the medical societies assume the
responsibility.

No one has ever been able to write a perfect
law and certainly not a perfect medical prac-

signed to cover as many offenses as possible.
It is impossibie to foresee and define every ac-
tion that should call for disciplinary mea-
sures. The eoum have reversed decistons of

the gr of medical societies.
New York law requires that the hoard

b the particular dere-
hctmnswuemtustedlnthclawsnsunpm-

all complaints, so that it has been necessary
to assign a full-time person to that task.
Regardless of the apparent misconduct of
a physician, it does not follow that he has
violated the law—the main concern of the dis-
ciplinary body. Many people faill to under-

A ble exception was a
ruling of the Supreme Court of Kansas in the
case of Kansas State Board of the Healing
Arts v Foote:* The essentials of the case follow.

John J. Foote was graduated from Harvard
Medical School tn 1938. After completing an
{continued on page 88L)
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voke a license on the basis of extreme incom-
petency and in so doing here the board has
not unlawfully created a new ground for revo-
cation.” The common sense shown by the
court is gratifying. Of course, extreme incom-
petence constitutes unprofessional conduct.
We can only hope that the court’s decision
will stand as a landmark that will p
lar delays in ad ration of justice.
Despite the importance of the Kansas deci-

the ultimate adjudication have different bases
and purposes. The fact that the same agency
makes them in tandem and that they relate to
the same issues does not result in a procedur-
al due process violation.” The decision was .,
written by Justice White, and the court unan-

. tmously approved it.

Imperfect as the system of law enforcement

may be, it is gradually improving, sometimes
with the help of the courts. However, the rate

sion, defense attorneys continue to chall
the boards whenever an alleged offense is not
specified in the law. As far as I know, such ef-
forts have been unsuccessful.

Another favorite defense is that the law is
1 {tutionally vague, esp Iy when the
charges are based on unprofessional conduct

or conduct gal P

Such defe are not 1) ful
since the board will have other evidence to
uphold its stand.

With regard to enforcement of medical prac-
tice laws, board members have long been dis-
turbed by the multiple roles they must play.
For example, one or more board members
might investigate a physiclan and submit
their findings to the board. If the board de-
cides to hold a hearing, some members may
act as investigators, prosecutors, judges. ju-
rors, and executioners. Those concerns were
1aid to rest by a United States Supreme Court
deciston in 19752 The Wisconsin Board of

dical Examiners suspended the I of

of impr is maddeningly slow. Much of
the problem is due to the disarray of medical
discipline exemplified by the inability or un-
willingness of disciplinary boards to agree on
a definition of unprofessional conduct. The
disciplinary authorities can do much toward
developing a uniform definition. A suitable
starting point could be a study of the Federa-
tion of State Medical Boards' A Guide to the
Essentlals of a Modemn Medical Practice Act
The federation, admittedly an organization
without legal authority. could help create
order out of the present chaos by working
with the National Conference of Commission-
ers on Uniform State Laws in an attempt to
more clearly define unprofessional conduct. If
the two groups cowtd produce a suitable doc-
ument, the boards could then present it to
their legislators with the hope that they
would pass suitable amendments to the med-
ical practice acts.

Duane Larkin because he had permitted an
uniicensed physician to perform abortions
and had been found gulity of fee splitting.
Larkin appealed to the district court, which,
in reversing the action of the board. said in
part, “The state medical examining board did
not qualify as an independent decision maker
and could not properly rule with regard to the
merits of this case presented to the district
attorney.” . .

The Wi board ult 1 led to
the United States Supreme Court. which
made the following decision: “The initial
charge or determination of possible cause and
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