S. Hra. 100-69

CATASTROPHIC HEALTH CARE COSTS

HEARING

BEFORE THE

SPECIAL COMMITTEE ON AGING
UNITED STATES SENATE

ONE HUNDREDTH CONGRESS
FIRST SESSION

WASHINGTON, DC

JANUARY 26, 1987

Serial No. 100-1
Juty
B

Printed for the use of the Special Committee on Aging

U.S. GOVERNMENT PRINTING OFFICE
72-699 WASHINGTON : 1987

For sale by the Superintendent of Documents, Congressional Sales Office
U.5. Government Printing Office, Washington, DC 26402



SPECIAL COMMITTEE ON AGING
JOHN MELCHER, Montana, Chairman

JOHN GLENN, Ohio JOHN HEINZ, Pennsylvania
LAWTON CHILES, Florida WILLIAM S. COHEN, Maine
DAVID PRYOR, Arkansas LARRY PRESSLER, South Dakota
BILL BRADLEY, New Jersey CHARLES E GRASSLEY, Iowa
QUENTIN N. BURDICK, North Dakota PETE WILSON, California

J. BENNETT JOHNSTON, Louisiana PETE V. DOMENICI, New Mexico
JOHN B. BREAUX, Louisiana JOHN H. CHAFEE, Rhode lsiand
RICHARD SHELBY, Alabama DAVE DURENBERGER, Minnesota
HARRY REID, Nevada ALAN K. SIMPSON, Wyoming

Max 1. RicuT™AN, Staff Director
SterBEN R McConngLL, Minority Staff Director
CHRISTINE Dravron, Chief Clerk

§18]



CONTENTS

Page
Opening statement by Senator John Melcher .....ooooo.oooovvoooooooooooo 1
Statement by:
Senator Quentin N. Burdick .....ooooc.coorvveeeeeereeereeoeeeocoeeeeeooeooeoooooooo 2
Senator Larry Pressler......... 3
Senator John Heinz..... . 4
Senator Pete WHlsOn ..ooccoooooooooomvviiiteeeeeeoeeo . 26
Prepared statements of:
Senator David Pryor 5
Senator Charles E. Grassley 6
CHRONOLOGICAL LIST OF WITNESSES
Yelineck, Joan, Beaver Dam, W1 7
Reiger, Edith, Alva, OK.......... . 18
Fish, Helen, Newport, ML _.........co.cooooimooemmomooo 29
Shapland, Robert, vice president, Mutual of Omaha Insurance Co., represent-
ing the Health Insurance Association of AMerica..................ooooos 41
APPENDIX
Item 1. Testimony of Marianne Costlow, St. Michael, PA....oooooooo 81
Item 2. Testimony of Mary Nell Lehnhard, vice president, Blue Cross and
Blue Shield Association, re: Coverage of the Elderly’s Catastrophic Health
CAre EXPONSES ....ucvuuerreeieeeetvre oottt oeoooeoes oo oo 84
Item 3. Testimony of Gail Shearer, manager, policy analysis, Consumers
UTHOM oottt 1o eeeee e oo 94
Item 4. Comments of Consumers Union on “Catastrophic Hiness Expenses”
the Department of Health and Human Services Secretary Bowen's report to
the President...........cooooueieooiiorieeieeceeeeeeeee oo 103
Item 5. Additional comments by Gail Shearer, manager, policy analysis, Con-
SUMETS UNION ..o oo 116
Item 6. White House fact sheet entitled “The President’s lnitiative on Cata.
strophic 11Iness Coverage™ ..........coooou.oooooveeooeeeeeeoeeeoeeooeeoeeoeoooooo 118
Item 7. Testimony of Judith Stein Hulin and Charles C. Hulin, co-directors of
the Center for Medicare Advocacy, Inc., entitled “Pressing Concerns About
Medicare: The Patient Advocate’s Perspective,” with attachments................ 120
Item 8. Additional information as requested at hearing from Robert Shap-
land, vice president, Mutual of Omaha Insurance Cou....ommvovemrooreoor . 150

[$313]



CATASTROPHIC HEALTH CARE COSTS

MONDAY, JANUARY 26, 1987

U.S. SENATE,
SreciaL COMMITTEE ON AGING,
Washington, DC.

The committee convened, pursuant to notice, at 10:20 am., in
room SD-562, Dirksen Senate Office Building, Honorable John Mel-
cher, chairman of the committee, presiding.

Present: Senators Melcher, Heingz, Burdick, Pressler, and Wilson.

Staff present: Max I. Richtman, staff director; James Michie,
chief investigator; David Schulke, investigator; Michael Werner,
counsel for investigations; Stephen R. McConnell, minority staff di-
rector.

OPENING STATEMENT BY SENATOR JOHN MELCHER

Chairman MELcHER. The committee will come to order,

We are meeting today to examine the problems of catastrophic
health care costs. So we have three witnesses who will describe to
us their experiences with these devastating health care costs, and
the many sacrifices they have made in order to obtain adequate
health care for their loved ones.

More than 15 percent of the elderly in the United States, those
over 65, have incomes that are equivalent to the poverty line or
less. If they are not on Medicaid, they have to pay their monthly
Medicare premiums; they have to pay for all drugs prescribed out-
side of the hospital. Altogether, the elderly spend $30 billion out of
their own pockets each year for health care coverage and protec-
tion. That is about the same as what they were paying, maybe
slightly higher, than before Medicare was enacted.

There is a fear among the elderly in particular of the cost of
health care dragging them down and down financially, to where
they are forced to rely on Medicaid. This certainly runs counter to
the American concept that the elderly ought to be able to live in
deceng’ comfort and dignity and enjoy their so-called “golden
years.

This committee intends to vigorously prod the Congress into solv-
ing this very serious problem of catastrophic health care costs.

First of all, the elderly need to know exactly what Medicare will
pay for and what it will not pay for. I believe that is our responsi-
bility here in the Aging Committee to make sure that the Depart-
ment of Health and Human Services clearly states, in language
that is easily understood to those on Medicare, exactly what will be
covered and what will not be covered.
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Second, I think the private insurance companies sometimes are
less than definite and less than clear on just what their “Medigap”
policies cover. I think it is essential for the holders of these policies
to be able to clearly understand what they are paying for, what
they can receive in benefits, and how it blends in with Medicare.

Finally, we must provide peace of mind to the thousands of
Americans who are frightened by the catastrophic costs that result
from debilitating health conditions.

So this morning, we are holding our first hearing on catastrophic
coverage, and on Wednesday we will meet jointly with the House
Aging Committee over in the Cannon Building, at 2 o'clock. At that
time, we will hear from Dr. Bowen, Secretary of the Department of
Health and Human Services, who will discuss with us his proposal
for catastrophic coverage.

The witnesses we are going to hear from today will tell us in
their own words how they are afflicted, but before we turn to them,
Senator Burdick, do you have an opening statement?

STATEMENT BY SENATOR QUENTIN N. BURDICK

Senator Burpick. Mr. Chairman, I want to thank you and con-
gratulate you for calling this hearing on catastrophic health care.
It is a deep concern of mine and of my constituents in North
Dakota. In fact, several years ago, I held a field hearing in Bis-
marck, North Dakota, on the future of long-term care. Many of the
questions raised then remain unanswered.

Today, 28 million Americans are 65 or over, and the elderly are
the fastest growing segment of our society. The elderly population
doubled between 1950 and 1980, and it’s expected to double again
in the next 40 years. The number of “old-old,” those aged 85 or
over, will increase by 75 percent before the end of the century,
from 2.8 million to 4.9 million. The need for long-term care among
this age group can only be expected to increase accordingly.

Nursing home expenditures totaled a staggering $35.2 billion in
1985. The figure for 1986 is closer to $39 billion. When we break
the totals down, we find that the average cost of a year’s stay in a
nursing home is $25,000. Right now, patients are paying over half
of the cost out of their own pockets.

A recent survey of the elderly found that nearly two out of three
live alone, and over a third of all households age 66 and older
would be impoverished after only 13 weeks of nursing home care.
By the end of a year, the figure grows to 83 percent.

Just who are we talking about here? Nearly 16 million Ameri-
cans, or about one family in five, incur “catastrophic’ out-of-pocket
medical costs every year. And, unfortunately, insurance hasn’t
come up with the answer yet—premiums can run as high as $1,451
a year per person. This is simply not affordable for most of our Na-
tion’s elderly, who rely on fixed incomes.

Even for those who can afford “Medigap” insurance, it turns out
that most policies go no further than Medicare. They effectively
provide no coverage for nursing home stays.

The burden has been falling onto Medicaid so far, but this
system is far from perfect. Before Medicaid will pay, patients must
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be poor, or must “spend down’’ their assets to meet the eligibility
standards.

Clearly, we have a problem of enormous proportions. I am as
committed as you to finding a workable solution, so that those in
our society who have worked all their lives can maintain their dig-
nity and enjoy the independence that is rightfully theirs.

Thank you.

Chairman MEeLcHer. Thank you, Senator.

Currently, there is a debate concerning the definition of cata-
strophic cost. For instance, we have been led to believe by some in-
surance companies that catastrophic costs occur mainly after a pa-
tient receives hospital care for many years. In addition, Dr.
Bowen’s proposal for catastrophic coverage completely leaves out
long-term health care whether it is provided in a nursing home or
in the patient’s home.

I think it is important to avoid this misconception and realize
that catastrophic costs can arise from a variety of circumstances. I
think these witnesses can help us, therefore, because they will ex-
plain their circumstances, and that will help us better understand
the causes of catastrophic medical costs.

Senator Pressler, can you give us some advice?

STATEMENT BY SENATOR LARRY PRESSLER

Senator PressLER. First of all, thank you very much, Mr. Chair-
man, for holding these hearings. I apologize for being late, but I
had to fight through this snow blizzard greater than many I find in
South Dakota.

Before I begin my remarks, I want to express my best wishes to
you, Senator Melcher, as the new Chairman of this committee for
the 100th Congress. I look forward to working closely with you and
the ranking member, Senator Heinz, my good friend, Senator Bur-
iiick, and others on many issues concerning the aging of our popu-
ation.

Coming from a rural Midwestern State, I hope we can work spe-
cifically on some of the very unique problems of our elderly popula-
tion in those rural areas.

However, today we are here to examine a problem that affects
our senior citizens across the Nation—catastrophic health care
costs.

I commend you, Chairman Melcher, for tackling such an impor-
tant issue in our first official hearing of the new Congress. I am
sure we all agree that access to catastrophic care coverage is one of
the most pressing problems facing our Nation today. South Dakota
ranks sixth in the Nation for the highest percentage of senior citi-
zens in its population. Over 14 percent of South Dakota’s citizens
are elderly. Many of the letters I receive in my office and the
people I talk to in my State tell me they simply cannot afford
health care anymore.

Most people do not understand why Medicare does not cover all
of their medical bills. Many individuals purchase Medigap insur-
ance under the belief that they will be covered in areas where
Medicare falls short. I am sure this is a familiar scenario, not just
in South Dakota but across the country.
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So the question before us is how do we provide adequate access to
health care for all individuals in need. And the biggest aspects of
this problem are catastrophic and long-term care.

The elderly account for one-third of all personal health care ex-
penditures even though they constitute only 11 percent of our total
population. We need to find a fiscally responsible way of providing
adequate health care coverage now, because senior citizens consti-
tute the only segment of our population that is going to significant-
ly increase in the coming years.

I have spoken to many people about this problem, and many can
take care of most of their health care problems. But, when a family
experiences a catastrophic health care problem, particularly a
senior citizen, that is when they find out their private insurance,
or Medicare does not cover enough. That is when they lose their
personal property and what they have saved for all their lives—
that is truly a catastrophic experience.

So I thank the Chair for this héaring, and I look forward to hear-
ing our witnesses.

Chairman MgLcHER. Thank you very much. :

Senator Heinz, we are delighted you are here and would like to
hear from you now.

STATEMENT OF SENATOR JOHN HEINZ

Senator Heinz. Mr. Chairman, first let me commend and con-
gratulate you and the committee for holding this hearing. I think
this is probably one of the few organized events taking place in
Washington, DC today, and it could not be on a more vital or ap-
propriate subject, namely, catastrophic care.

This is the first hearing of this committee in the 100th Congress,
and the issue that you choose to address darkens the door of far too
many Americans, and that of course is the specter of catastrophic
acute or long-term illness.

For over two decades, since the birth of Medicare and Medicaid,
Congress has pursued a policy of medical insurance protection for
our oldest and our most economically vulnerable citizens. But these
two programs, as the front line of defense against financially crip-
pling medical costs, while they have had many successes also have
their fair share of shortcomings.

Almost 100 percent of elderly Americans benefit from hospital
insurance under Medicare while only 4 in 10 previously had such
coverage. Mortality rates for both elderly women and men dropped
sharply in the decade immediately following the implementation of
Medicare—a reflection, in part, of better access to care.

But progress is only a measure of what still needs to be done.
More than one Aging Committee hearing has shown the effect of
creeping out-of-pocket costs on access and quality. We have heard
testimony before from families devastated by long-term illnesses
and, frankly, dumbfounded by the maze of regulations, restrictions
and limitations in private insurance coverage.

Yet, once again, Mr. Chairman, we will hear testimony this
morning on the shortfalls of our health care programs, on the loop-
holes and potholes, the financial, psychological and physical “black
holes” that put too many Americans at risk.
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I think we stand at a crossroads. Our choice is to strengthen and
expand our commitment to provide essential health care services
for all Americans or, in the alternative—which 1 hope we do not
do—to cave in to compulsive budgeteers and program polemics who
say we have done enough already.

I think the choice is clear, and I think Secretary Bowen, whom
we will hear from later this week, deserves credit for steering the
public debate down the right road with his proposal for catastroph-
ic coverage.

But I offer one caveat as Congress and all of us take up the issue
of catastrophic coverage, and that is this—that we should avoid
stopping short of a solution that is truly comprehensive. We have
to provide for a full range of services, from community-based to in-
stitutional, from catastrophic acute to long-term care. We need a
solution, in other words, that protects against the impoverishment
of individuals and their families, that assures access to care with-
out regard to ability to pay, and for Americans of all ages. Most of
all, we need a solution which includes incentives for cost contain-
ment which do not threaten quality.

The people, Mr. Chairman, that you have invited to this hearing
today are themselves or represent people who, for in excess of six
decades, have been proud, self-sufficient people, taking care of
themselves and their own.

It is a national tragedy that, beset by an illness, a sickness, that
a huge excess of hospital or nursing home bills should plunge such
an individual, such a family, from a plateau of self-respect into an
abyss of dependency and desperation. And it is my hope that out of
these hearings that you have called, Mr. Chairman, we will be able
to assure that people are protected from falling into the chasm,
and that instead of having a crash landing, there will be a much
happier ending.

Thank you, Mr. Chairman.

Chairman MEeLcHer. Thank you very much, Senator Heinz.

Senator David Pryor and Senator Chuck Grassley cannot be with
us today due to prior commitments. They have, however, submitted
statements for the record, and without objection, they will be in-
serted at this point.

[The prepared statements of Senators Pryor and Grassley follow:]

OPENING STATEMENT OF HON. DAvID Pryor

Mr. Chairman, I'd like to congratulate you on the scheduling of this hearing. Cat-
astrophic coverage seems to be the issue of the hour—the newspapers are filled with
articles of it, and this week alone several Congressional committees have scheduled
hearings on the topic. This is a significant change since last August when I held an
Aging Committee hearing on this topic in Arkansas, and found limited hearing ref-
erence to the issue during recent Congresses. I hope that this increased attention
will transiate into some positive legislative action this year.

It is no secret that HHS Secretary Otis Bowen is to be credited for a great deal of
the attention being focused in the area of catastrophic health care cosls. Although
through the years there have been a number of legislative proposals submitted to
deal with one or more aspect of the catastrophic problem, the Secretary’s endorse-
ment of a catastrophic plan and subsequent Advisory Committee meetings started
many of the interested parties talking. Equal in importance, however, is the defini-
tion for “‘catastrophic” that the Secretary’s Advisory Committee came up with—a
disease or condition was defined as catastrophic based on ils financial impact upon
an individual or a family. This is much broader approach than had been previously
taken, one which includes three distinct problem areas: acute catastrophic care for



6

the elderly, long-term health care coverage for the elderly; and long-term and cata-
strophic health care coverage for individuals of all ages. I believe the Congress must
retain this broad approach in order to make any significant inroads in dealing with
this problem.

ACUTE CATASTROPHIC CARE FOR THE ELDERLY

The first of these areas—acute catastrophic coverage for the elderly—is the area
which can be most readily addressed. The major options include:

Improvements to current national Medigap policy and more stringent enforce-
ment of laws regarding these policies; and/or

Expansion of the Medicare program to fill the most glaring acute care gaps.

The latter is part of Secretary Bowen's plan. The relative ease with which this
problem can be addressed does not imply a lack of importance—the gaps in acute
care coverage have been serious problems since Medicare's inception which can fi-
nancially devastate an elderly individual or couple. In fact, that has been exactly
what has happened to around § percent of the Medicare population, and the other
95 percent live in fear of that cccurring. Nor are these options free of controversy,
as I believe we will hear from the insurance industry today.

ACUTE/MINIMUM COVERAGE FOR ALL AGE GROUPS

The elderly have no monopoly on health care needs or expenses. A major problem
this nation must face is that ofy uncovered care—individuals and families who have
no health insurance coverage whatsoever. Around 18 percent (35 million) of the
under 65 population have no health care coverage. We must work to create greater
incentives for participation in group health insurance programs and to make federal
programs more.responsive to these needs.

LONG TERM CARE FOR THE ELDERLY

Finally, the area of long term care coverage for the elderly must be examined.
There are a number of changes which are needed to clarify benefits in this area—
particularly in the home health and Medicare nursing home benefits areas. We
must also fully examine the concept of long term care and nursing home insurance.
There are some serious concerns about the wisdom of marketing long term care
policies on a large scale—particularly about the funding of such an expensive prod-
uct.

Frequently I hear of elderly couples who both have sericus health problems—
where one must sacrifice attention to his or her own health care needs in order to
finance care for the other. This type of situation is unconscionable, and we have an
obligation to address it. The area of spousal impoverishment has not received suffi-
cient attention. This occurs when one member of an elderly couple is placed in a
nursing home or needs other expensive health care and the community property is
liquidated in order to pay for the necessary care, leaving the spouse in the commu-
?}ixty destitute. We need to find a workable way wo limit liability in situations like

ese.

Mr. Chairman, by the conclusion of the President’s State of the Union message
tomorrow night we will have a much better idea what the Administration has in
mind in the way of catastrophic health legislation. I know that there is much that
can be done, and as a member of this Committee, as well as the Health Subcommit-
tee of the Senate Finance Committee, I plan to be actively involved in the debate on
the issue. The implementation of a truly comprehensive national catastrophic plan
may take a number of years, but the prospects are more hopeful now than ever
before to accomplish some meaningful reform in this area. I stand ready to work
with my colleagues toward that goal.

STATEMENT OF SENATOR CHARLES E. GRASSLEY AT A HEARING OF THE SPECIAL
CoMMITTEE ON AGING ON THE Topic oF CatasTropHIC HEALTH CaRE CosTs

Thank you Mr. Chairman.

1 commend you for having this early hearing on the problem of catastrophic
health care expenses and for planning several other hearings on this topic. Clearly,
there is a great deal of interest in it here in the Congress and nationally as there
should be. Clearly also, it is a complex topic and we ought to give it the time and
careful treatment it deserves.

There has already been a great deal written about the threat of both acute and
long term care catastrophic health care costs to the elderly, about what seems to be
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a growing lack of health insurance coverage among the general population, and
about the problem of the uninsurable. I hope that, with this hearing., we start the
process of arriving at some kind of rough consensus on the dimensions of the prob-
lem and how to proceed.

I sincerely hope that we proceed carefully, especially as concerns any temptation
to create new Federal benefit programs. In the first place, we still have a minor
deficit problem, which, as far as I can tell, the Congress, the administration and the
American people are committed to eliminating.

Furthermore, and in my opinion, equally important, we need to be careful that we
do not promise things to the American people that we may not be able to deliver. As
one of our witnesses points out in his testimony, we are not now delivering on what
we have already promised to deliver through the Medicare Program. Recent financ-
ing crises in the Social Security Retirement Program, although we have repaired
that problem, and in the Medicare Program, have helped to create lack of confi-
dence on the part of the American people in the promises their elected representa-
tives make to them. More undeliverable promises can only create more disaffiliation
and political discontent. ‘

I am pleased that the committee is seeking oul the perspective of private business
people with respect to what they can offer to the solution of this problem. It seems
clear, at least to me, that, given our deficit problem and the unpopularity of a gen-
eral increase in income taxes, we will need the help of the private sector in solving
this catastrophic health care expense problem.

That is all | have to say for the present, Mr. Chairman. I look forward to the testi-
mony of our witnesses.

Chairman MEeLcHER. The first witness we are going to hear from
is Mrs. Joan Yelineck, of Beaver Dam, WL
Mrs. Yelineck, will you come to the witness table, please?

STATEMENT OF JOAN YELINECK, BEAVER DAM, WI

Mrs. YELINECK. Senator Melcher, before you start asking me
some questions, may I thank you very much, and all the other Sen-
ators, Mr. Michie and all the aides over there for the wonderful
work you are doing. I am speaking for an awful lot of friends who
are in the same boat that my husband and I are in. I cannot thank
you enough.

Chairman MeLcHER. Would you tell us, Mrs. Yelineck, what is
your husband’s current condition?

Mrs. YeLINECK. I would have to give you a little bit of back-
ground on my husband. My husband spent 21 years’ service in the
Government—10 years at U.S. Weather Bureau, and then after
World War II he went back to school and became a deputy collec-
tor for Internal Revenue and worked up to be a special agent.

Then he decided he would like to open his own practice, which
he was in for about 21 years, self-employed. You have no retire-
ment, you have no medical support, et cetera.

And unfortunately, that was when March 15 was the deadline
for filing; he suffered a myocardial infarction, which is a heart
attack that destroys the main muscle of the heart. And he was not
a candidate for surgery, because he has also obstructive pulmonary
disease and an aneurism.

Chairman MeLcHER. What year was that?

Mrs. YELINeCK. His illness started 7 years ago.

Chairman MELCHER. Seven years ago; and the heart attack oc-
curred 7 years ago?

Mrs. YELINECK. Yes; and then the obstructive pulmonary disease,
and the aneurism below his navel, which is inoperable.

Well, we had a lovely home on the lake—I have a picture of it—a
lovely, lovely home. We were frugal; we had put aside in invest-
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ments for our retirement. I might get a little bit emotional over
this because I have just been ocut of the hospital a short time where
I have had to have surgery.

We had to sell our home and move into a small apartment. And
our income—we had to divest of the investments for living ex-
penses monthly. My husband receives $448 per month Social Secu-
rity, and I, $190, because wife working for husband at that time—
maybe this law has been changed since then.

Our medical bills alone—I would like to correct myself, sir—our
drug bills, our pharmaceutical bills alone for the last 5 years have
totalled—I called the pharmacy for the total—it is $5,720.

My husband has figured out that 30 percent of our income goes
out for medical expenses that we are not reimbursed for by Medi-
care or our supplemental medical insurance. Our supplemental
policy stated that my husband, after spending 3 days in the hospi-
tal, would qualify for nursing home care. Well, now, in little print,
I-have had four legal people lock at this, and they have said, “It is
very ambiguous. We cannot answer that.”

However, 1 have contacted one of the agents, and they are
coming next week to see if we really do. In the meantime, I got a
bill last Tuesday—oh, 1 am missing a very important point here,
Senators. :

1 have been taking care of my husband all this time, and he has
been in need of 24-hour care, because he also developed an injury
in his neck where the sixth and seventh vertebrae, the disc has
slipped, and the vertebrae have pushed the nerves out, which sends
terrific pain down the neck and down the arm. He was on 16 aspi-
rin, 8 extra-strength Tylenol plus codeine. Well, that can ruin any-
body’s stomach within 4 days.

He was taken into the Beaver Dam Hospital, and they said,
“There is not anything much we can do.” But some nurse spoke up
and said, “Let us try TENS, Doctor. What de you think?”

TENS is an abbreviation for transcutaneous electro-nerve stimu-
lation. You are hooked up just like in telemetry, if you have seen
anybody in cardiac care, and a little instrument hangs in front of
you on your garment, and that has a battery in it. It is very similar
to a stun gun. The patient turns the little wheels until they can
feel a shock going through their body. This shock sends a message
to the brain to pull out a hormone which is stronger than mor-
phine. It is actually a very wonderful invention. Some people can
only tolerate it for an hour to 2 hours. My husband is tolerating it
for 24 hours.

I was sent home after 3 days in the hospital with him all wired
up as such. Nobody instructed me how to handle this, and at 2
o'clock in the morning the thing went haywire and almost bounced
him out of bed. And I had to get out an instruction book and go
through it and find cut-what I do next at 2 o’clock in the morning.
I managed that. So he is all hooked up with this.

Well, this went on for 6 weeks, needless to say, day and night.
And I collapsed, and 1 was taken by emergency to Saint Mary’s
Hospital in Madison, where I had to have surgery. Well, what to do
with my husband?

My husband then was sent to Clearview, a nursing health care
facility. And they tell me that he does not qualify for Medicare be-
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cause he is not in need of 24-hour skilled nursing; and yet this man
cannot do anything. .

And having taken out this supplemental insurance for nursing
home care, we felt that he was covered. So he has put in an appeal.
I do not know how far we are going to get with this appeal, but I
am not going to pay it until there is an appeal. I do not have the
money to pay it. :

Chairman MELcHER. Mrs. Yelineck, there have been 7 years,
then, of increasing health problems with your husband. Do I under-
stand you correctly that you are now paying 80 percent of your
incq}me for health care, whether it is prescriptions or what-have-
you? ]

Mrs. YELINECK. Yes, sir.

Chairman MEeLcHER. That is over and above Medicare and your
insurance coverage?

Mrs. YELINECK. Yes, sir. The down payment on our home has all
gone for that.

Chairman MEeLcHER. If I understand you correctly, the costs have
incrgased for your husband during the past 12 months; is that cor-
rect?

Mrs. YELINECK. Oh, yes, you are very correct, sir. And this is all
from his care at the University of Wisconsin Hospital and Clinic,
and these are the bills from 1985 and 1986.

Chairman MELCHER. Are they paid?

Mrs. YeLiNecK. No. Thank God for an auditor on the Commission
on Aging, who comes and helps me every 3 weeks go through these
bills. There are terrible discrepancies in them. One bill will say you
owe $3,000, another one says you owe $2,100.

Chairman MeLcHER. The 1985 bills are not paid yet?

Mrs. YELINECK. Yes, 1985 and 1986.

Chairman MELCHER. Have not been paid?

Mrs. YELINECK. Some of them are paid, and some are not.

Chairman MeLcHer. Now you have had some of your own health
problems.

Mrs. YELINECK. Those bills just started coming in last week.

Chairman MELCHER. Do you mind telling us if you and your hus-
band can financially cover the costs that you are facing right now?

Mrs. YELINECK. Oh, no, there is no way, Senator, no. I would
have to turn to my brother who is an old salt, living out on his
boat in Key West, FL. I hate to do that.

Chairman MELCHER. You would get help from him?

, é\/lrs. YeLiNEck. There would be the possibility. He is 77 years
old. :

Chairman MEeLCHER. And your husband, I see, is 73; is that cor-
rect?

Mrs. YELiNECK. Yes, he is 73.

Chairman MELCHER. And you are 687

Mrs. YELINECK. Yes, sir.

Chairman MeLcuer. Well, just tell us what this means to you, or
what you recommend that we do, because you apparently will be
able to pay these bills with the help of your brother; is that right?

Mrs. YELINECK. Oh, I should not have said that; no, no.

Chairman MeLcuer. What do you mean?



10

Mrs. YELINECK. Well, it would be asking him to give up whatever
he might have, and I do not think that is right to do that.

Chairman MercHer. What are the costs; can you give us a figure
per month——

Mrs. YELINECK. Right now, which is outstanding?

Chairman MeLcHER. Well, outstanding first, yes.

Mrs. YeLiNeck. That is very hard to do. I called the University
Hospital Clinic where they issue the Medicare assistance and asked
them if they please would send me an accounting over the last 5
years on what doctor and clinic and hospital costs were. They said,
“We cannot do that.” And I said, “Oh, but yes, you can.”

They said, “Well, you have to send in a written request.”

I said, “T will have it in the mail today,” which I did. I specifical-
ly asked if they would please answer this at the latest by January
20. I had no response from them at all.

Chairman MgeLcuer. Well, do you have any idea what is left to
be paid? '

Mrs. YeLineck. Well, it would be so hard to say because there
has been such an accumulation of it within the last 8 weeks. I
would be speaking in the thousands.

Chairman MrLcHEr. $5,000? $2,000?

Mrs. Yeuineck. I would say around $3,000 to $4,000, perhaps.

Chairman MeLcHER. $3,000 to $4,000 is still unpaid?

Mrs. YELINECK. Oh, yes. I was so hoping to have those figures for
you so I could have been more accurate on that.
~ Chairman MEeLcuer. How will you pay that?

Mrs. YeLiNeck. Well, we made an agreement—this sounds ridicu-
lous—we have had threatening letters from them when we could
not pay and threatening telephone calls-—so we made an agree-
ment to pay $25 per month in good faith. Well, now, 1 have not
been able to do that.

Chairman MELCHER. Are all your savings gone?

Mrs. YerINkcK. Yes, every bit.

Chairman MeLcHER. All of them?

Mrs. YELINECK. AlL

Chairman MELCHER. And what are your remaining assets? Do
you own a house?

Mrs. YELINECK. Oh, no. Qur home is gone.

Chairman MeLcHeEr. Your home is gone, also?

Mrs. YELINECK. Yes, and our car is 12 years old.

Chairman MeLcHER. The monthly costs for your husband, if not
met by Medicare, are going to be around $2,000 or more?

Mrs. YeLineEck. The bill that I got last week was $2,990 from
them.

Chairman MEeLcHER. For how long a period?

Mrs. YeLINEck. Thirty days. And that does not include his
oxygen or his medication.

Chairman MEeLcHER. So it is something in excess of $3,000 a
month, then? ‘

Mrs. YELINECK. Yes, sir. This, I am just going to hold up, is the
medication receives at 10 a.m., nine different ones; 4 p.m., 10 p.m,,
4 am., 2.a.m., and then 4 p.m. and then 6 a.m., around-the-clock.
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Chairman MELCHER. So in sum, all of your preparation for retire-
ment and protection against costs has just evaporated, including
your home?

Mrs. YELINECK. Yes, sir.

Chairman MEeLCHER. And the costs continue, at at least $3,000.

Mrs. YELINECK. Yes.

Chairman MELcHER. How about your own health? You look very
fine, I might tell you, Mrs. Yelineck.

Mrs. YeuiNeck. Well, thank you. I have been told that, but you
know, your face can make a liar out of you, too. I have had four
major abdominal surgeries, where I had a tumor as large as a loaf
of bread removed from my abdomen. As a result of that, peristaltic
action happens, where you do not digest your food; the worm-like
movement of your intestines stops completely. Then, I am rushed
to Madison, where a gastroenterologist said, “Oh, you can go
around bragging you had the same thing done that President
Reagan had done.” And I said, “Well, I do not care to brag about
that.” But that is called an endoscopic.

I was so ill that—I am Catholic—and a priest was called to
anoint me, which is the last sacrament of the church for the ill.
Then I was operated on the next morning. That was about 7 weeks
ago, so I am really not doing my best right here in recalling.

Chairman MEeLCHER. Were those bills settled yet?

Mrs. YELINECK. No. They are just coming in. One that just came
in was $2,000. That was for part of the surgery.

Chairman MEeLCHER. But some of that will be paid by Medicare,
will it not? ‘

Mrs. YELINECK. It all depends on how they approve it.

Chairman MEeLcHrR. So there is no certainty right at this
moment.

Mrs. YELINECK. No; there never is. There never is until you get
the statement from Medicare, saying what they approve and what
they do not approve.

Chairman MeLcHer. Well, Mrs. Yelineck, I repeat, you do look
very well. I would never have guessed that you have had serious
surgery in the last few months.

I want to thank you very much personally for coming here over
this weekend. You must have come in on an early flight yesterday,
or were you wise enough to come on Saturday?

Mrs. YELINECK. It was a little hairy. My daughter came with me,
and there was a heavy gentleman sitting on the end of the row,
and he was reading a book. He noticed that I was really getting
very nervous, and he asked me, “Are you praying?”’ And I said,
“Ye§’, I am.” And he said, “Well, I am a priest. I will pray with
you.

So I came on a wing and a prayer.

Chairman MeLcHER. Well, thank you very much.

Senator Heinz.

Senator HeiNz. Thank you, Mr. Chairman.

Mrs. Yelineck, 1 join the Chairman on congratulating you on
having gotten here somehow and on your tremendous fortitude and
courage in persevering through what you have been through for
the last 7 years.
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As I understand it, you have not only liquidated all your savings,
but you had to sell your house in order to pay the medical bills you
have referred to; is that right?

Mrs. YELINECK. Exactly sir, yes.

Senator HEINZ. And so you are broke?

Mrs. YeELiNkck. We are broke.

Senator HEINZ. And you are in debt——

Mrs. YELINECK. Yes, yes.

Senator HEINZ [continuing]. To nursing homes, to hospitals, to
doctors.

Mrs. YELINECK. I have no idea how much we are in debt, though.
I would have had those figures, as I told Senator Melcher, if the
University Hospital Clinic would have come through with what 1
requested. .

Senator HEinz. What are you going to do if these $4,000 or $5,000
worth of bills that you have described, that everybody says, “Well,
you have to pay us’—what are you going to do? ,

Mrs. YELINECK. | do not know, I do not know. And my husband is
of very sound mind—well, his background will tell you, having
been a special agent for the Internal Revenue. He is very anxious
to get out of the nursing home. God love you, I hope none of you
ever have to be in one. ’ . .

Senator HEinz. He does not want to be in the nursing home?

Mrs. Yeuineck. Oh, no.

Senator HeiNz. He is unhappy there?

Mrs. YeLiNEck. Oh, very, very.

Senator Hrinz. Why is that?

Mrs. YELINECK. He is the only sane one in a room with four pa-
tients. It is pretty hard—nobody to talk sports with, nobody to talk
foptg)all with, nobody to talk baseball with, nobody to talk anything
with.

Senator HEinz. You are saying he is in a lot better shape than
the other three people there?

Mrs. YELINECK. Oh, well, he just read Lee lacocca’s book; he just
read Carl Sagan’s Cosmos, to give you a little idea of the type of
man he is. ‘

Senator Hrinz. Well, I was asking about the other three people
in the room, I gather, they are in pretty bad shape? '

Mrs. YELINECK. Yes, very bad shape.

Senator HEiNz. Are you in such a condition yet that you have
had to or you anticipate putting off necessary medical care either
for yourself or for your husband?

Mrs. YELINECK, | have done that, Senator Heinz, for the last 5
years. And the doctors have warned me, “If you do not come in and
have a complete physical so we can get to the bottom of all this,
your husband is going to be living, and you will be gone.”

Senator Heinz. This was 5 years ago?

Mrs. YELiNECK. No. This was just 8 weeks ago.

Senator Heinz. What does your doctor want you to do, and what
do you feel you cannot afford to do?

Mrs. YELINECK. Well, they are talking about another exploratory
surgery in my intestines, because I am also afflicted with endome-
triosis, which is a contamination of the pelvic region. I cannot see
doing that, because that would just leave Don.
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Senator HeiNz. So you are faced with having to give up some
medical care that you need in order to have enough left to live and
take care of your husband. That is really what you are saying to
us, isn’t it?

Mrs. YELINECK. Exactly, yes.

Senator Heinz. What about Medicaid? You know, there is a pro-
gram for people who are in great need and destitute. Are you eligi-
ble, do you know?

Mrs. YELINECK. | have not gone into that. I do not know any-
thing about it, really. The little I do know is that it is some kind of
help for medical expenses.

Senator Heinz. But you have not looked into that?

Mrs. YerLiNeck. No.

Senator Heinz. Have you asked anybedy about it? Have you
talked to the hospital or the doctors or a social worker or anybody?

Mrs. YeELiNeck. No. This all came on so quickly with me. 1 had
been taking care of my husband, as I said before, and I have had
nurse’s training, so I was acquainted with how to handle his pul-
monary spasms when he goes into them. It is the same sensation as
a person drowning. I know how to increase his oxygen or decrease
it; if you increase it too much, you can blow their heads off, and
you build up a carbon dioxide in the body which is poisonous, and
it would be instant death.

So therefore, I have been doing this for the last 5 years when he
has been so very ill. He has been ill a total of 7 years, but 5 years
intensive iliness, and taken nine times by emergency to the Uni-
versity Hospital. They have a little joke going, and they say, “Don,
you are quite a guy.”

As a matter of fact, they have a very strong interest in my hus-
band because they say they have not seen anybody survive such se-
vereness. His blood pressure is 244 over 160, which is beyond stroke
level. And they are studying him because they feel he has such a
strong biofeed. Are you acquainted at all with what biofeedback is?

Senator Hrinz. A little; T know of it, but I have never tried it.

Mrs. YeELIiNecK. Well, I do not know how to track it. It just comes
natural to my husband, apparently. .

Senator HeiNz. And it works? , _

Mrs. YELINECK. Yes. And also, they have complimented me and
allowed me to sleep in the room with my husband when he is criti-
cal. They have a bed alongside his bed, and he holds onto my hand,
and they say I am giving him my strength that I have.

Senator HEiNz. Do you think you are?

Mrs. YELINECK. | am hoping that I am.

Senator Heinz. Let me ask you one last question. If you think
back 7 years ago or even further back, I guess, 8 years ago, when
your husband first turned 65, became eligible for Medicare——

Mrs. YELINECK. Yes.

Senator Heinz. Did you think that most of your health care
needs and concerns would be taken care of by either Medicare or
the Medigap insurance that I understand you had?

Mrs. YELINECK. Oh, yes, Senator, yes.

Senator Heinz. And so you never anticipated that something like
this would happen?
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Mrs. YELINECK. One does not expect something like this. Do you
expect anything like this?

genator HEeINz. I do not mean in terms of the illnesses. I mean in
terms of the bills, between your policy and the Federal Govern-
ment Medicare Program, did you have any inkling that you were
not well-protected?

Mrs. YeLINEck. No, sir—especially after taking out the supple-
mental insurance policy. We thought we were very well-covered.
Plus Don took out another supplement which would cover a nurs-
ing home. And he said, “God forbid we would ever have to use
this.” But we thought all right, we had better, we had just better.

Senator HeiNnz. And why hasn't the nursing home supplement
paid the bill at Clearview?

Mrs. YeLiNeck. First of all, Clearview is a Medicare-approved
care center, which very few are, and my husband is in what they
call the 24-hour skilled nursing care. And actually, he should be to-
tally covered by Medicare because of needing 24-hour skilled nurs-
ing care. But their argument to me was that he has reached a pla-
teau where he is not getting any better and he is not getting any
worse. So he asked for a second opinion last Thursday, and they
are going to convey him by patient’s conveyance to University Hos-
gital, where the four doctors who have been taking care of him for

years.

A cardiologist came in the last time, and he said, “Mrs. Yelineck,
I am so sorry to tell you this. I have been a cardiologist here for 27
yvears. Medicare has overruled me and told me that I must send
your husband home.” He said, “He is 1ikel}y to have a cardiac
arrest tonight with his arrhythmia, his heart.’

I thank the Lord he did not.

Senator HEiNz. Mrs. Yelineck, my time has expired.

Mrs. YeLiNeck. Oh, I am sorry.

Senator HeiNz. No, it is not your fault. The committee operates
under rules of fairness that are appropriate, and I am sure my col-
leggr_.xes, Senator Pressler and Senator Burdick, will have other in-
quiries.

But I thank you. All I can say is I suspect you are not alone
when it comes to people who, having a Medigap policy, having
Medicare, wake up one day, maybe many years later, and find that
their insurance policy covers them everyplace except that it has
got a hole over the heart. It doesn’t cover nursing home care. And

- that is where you have really been hit.

Mrs. YELINECK. Yes.

Chairman MeLcHER. Senator Burdick?

Senator Burpick. Thank you, Mr. Chairman.

Mrs. Yelineck, welcome to the committee. As I understand your
situation, to recap a little bit, you have sold your home.

Mrs. YELINECK. Yes, sir.

Senator Burpick. You have no income yourself?

Mrs. YeLiNeck. No, sir. Our income is our Social Security.

Senator Burpick. Social Security. Outside Social Security, you
and your husband have no income?

Mrs. YeuiNeck. No, sir.

Senator Burpick. And how much Social Security do you get, to-
gether?
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Mrs. YeLINECK. You see, I worked for my husband, and wife
working for husband, there is no deduction. I get $190 per month,
and my husband gets $439.

Senator Burpick. And that is your total income?

Mrs. YeriNeck. No, sir, that is not my total income. Excuse me. I
thought you were asking about Social Security. You see, I am get-
ting tfnfused now. No. We get $630. Our total income is $1,259 per
month.

My husband broke this all down for you. Our rent expense is
$395; our heat, $50; our electric, $40; our water, $15; our medical
insurance is $120 per month; our household belongings arc $30 per
month; our cable TV, which is necessary because the building has
it; our car insurance, maintenance, license and gas is $90 per
month; our prescription drugs are $85 per month; travel to the
University of Wisconsin back and forth with room and board is $50
per month; our food is only $150; miscellaneous, $25; and dentist-
ry—my husband had the whole top of his mouth become ulcerated,
and they had to do root canals, if you are acquainted with that—
and we are paying that off at $124 per month—which is a total ex-
pense of $1,259,

My husband has figured out that the medical expenses alone are
$370 per month—that is for Physicians Mutual, a supplement, pre-
scription drugs, travel for medical in Madison at $50 per month,
and the dentist at $124, which comes to $379 per month.

Senator Burpick. Well, having given those details, they far
exceed your income.

Mrs. YeELINECK. Yes, they do, sir.

Senator Burbpick. What do you do about the difference?

Mrs. YELiNeck. I have been borrowing money.

Senator Burbpick. Have you got people who will loan you money?

Mrs. YELINECK. Yes, yes.

Senator Burnick. Relatives and friends?

Mrs, YELINECK. No. It is a banker.

Senator Burpick. A banker who will loan you money?

Mrs. YELINECK. Yes—on character alone.

Senator Burpick. Well, how do you expect to pay the loans back?
. Mrs. YELINECK. T do not know. I do not know. Right now, I do not

now.

Senator Burbick. Well, getting back to what you have to break
the fall a little bit on this, you have insurance and extended insur-
ance, health insurance.

Mrs. YELINECK. Yes, sir.

Senator Burpick. But that does not cover it, as you have just re-
lated here.

Mrs. YeLINECK. No.

Senator Burbpick. Well, we are interested in situations like yours.

Mrs. YeLiNECK. I am not alone, Senator. I only wish I could have
brought the people along who are our friends, our age, who are
losing their homes the same way.

Senator Burpick. That is why we are looking at catastrophic in-
surance. And it seems to me, from the statements you have made
about your husband and yourself, that you are just about a candi-
date for that program. '

Mrs. YELINECK. Oh, yes, I think we certainly are, yes.
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Senator Burpick. Well, thank you very much, and I hope the
banker still looks friendly at you.

Mrs. YeLiNeck. Thank you, Senator.

Chairman MELcHER. Senator Pressler?

Senator Presster. Well, thank you very much for being here.
One area of interest that I have is, there are frequently ads adver-
tising Medigap insurance on TV that are usually by some famous
movie star.

Mrs. YELINECK. Yes, I am acquainted.

Senator PressLer. I am certainly not against that; 1 am all for
private health insurance. But those ads gave me the impression
that if you bought the Medigap insurance in addition to your Medi-
care, you were covered. Now, is that the impression you had?

Mrs. YeELINECK. Oh, definitely, yes. And as I said, my husband
being a former agent, he read the policy over and felt it was just a
fine policy to cover us.

Senator PressLEr. Well, then, how much of it covered you? How
much of this extra Medigap? There are different names for this,
some people call it extended insurance.

Mrs. YELINECK. Yes. This is called a supplemental.

Senator PressLEr. Supplemental. That is what I see on TV in the
mornings being advertised, isn’t it?

Mrs. YELINECK. Yes.

Senator PressLER. What does that cover? ,

Mrs. YerLiNneck. If Medicare does not approve it—we did not
learn this until after having the policy in effect for about 3 or 4
years—if Medicare does not approve it, then you pay.

Senator PressLer. For example, in your case, what Medicare
didn’t approve wasn’t covered. Why not?

Mrs. YELINECK. There are many charges that doctors make that
are over what Medicare feels that they should make. And one of
the surgeons, who I will not name, who is considered one of the
finest urologists, overcharged my husband terribly, and he was
“spanked” to the tune of $83,000. Now, there was just a small little
article in the Milwaukee Journal about this specific doctor.

But this is going on all the time, and not only that, Senator Pres-
sler, when Don opened his own practice we had perhaps six or
seven accounts that we kept of doctors, and when 1 would call their
attention to how they collected from insurance companies and also
from the patients themselves, and [ would say, “Well, Doctor, you
are collecting double here”’—“Just turn your head the other way.”

Senator PressLER. Well, I am a great believer in the private in-
surance system, but I am always eager to learn where it is not
working. Later on, I hope we will have expert witnesses, and I can
ask them questions. I think we should sort of build a chart here, or
at least I will, as to what is covered and what is not covered, be-
cause I thought more was covered than apparently is.

Mrs. YeuiNeck. Oh, you would be very surprised, Senator, if you
got into the situation.

Now, I have turned over all that documentary proof of what is
covered and what is not covered, and Jim Michie has all that, and
he will be sending that back to me. And it is about that thick.

Senator PressLErR. Now, when your husband’s illness began, did
you understand what Medicare would cover? Was there ever an at-
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tempt by hospital personnel or anyone else to explain to you what
Medicare would and would not pay for? How did you learn what
Medicare or Medigap would not cover? Was it by getting the bills,
or did someone explain this? »

Mrs. YELINECK. Exactly, exactly. Now, I have just been going the
rounds with Clearview Care Center, and they said, “We have noth-
ing to do with your supplemental insurance.” They will not take
“assignments” is the word that they use. They bill us, and it is up
to us to see that that bill is paid.

However, I have had four different people who are acquainted
with legal matters examine the policy, and they all come up with a
different interpretation. So, as [ mentioned before to Senator Mel-
cher, I put in a call to Michael Egelson, who is the agent, to come
to Clearview Care Center and explain this policy and why we are
not being protected the way we thought when we purchased the
policy. It is very ambiguous.

Senator PressLer. Thank you very much.

Mrs. YELINECK. You are very welcome.

Chairman MgeLcHER. Mrs. Yelineck, I do not want to have you
state right now in public the name of the company, but we will ask
you privately the name of the company, and we will help you in
determining what the legal coverage of that policy is. We will es-
tablish that.

Mrs. YELINECK. Oh, you are making my heart dance now.

Chairman MELCHER. And might I say to everyone else who has
insurance, we will likewise insist, no matter what the company is,
in making sure that someone in your situation, has assistance from
this committee staff establishing exactly what the coverage is.

Mrs. YELINECK. [ certainly would appreciate that.

Chairman MEeLcuer. Well, we feel a grave responsibility on that.
At the outset, I mentioned that the committee will want to estab-
lish exactly what Medicare covers and what it does not cover, and
put it in an easily-understood form, pamphlet, booklet, what-have-
you, and make sure that it is available to each and every Medicare
beneficiary and prospective Medicare beneficiary, too. That is all of
us.
Mrs. Yeuneck. This is very necessary, Senator Melcher, very
necessary.

I happen to be a bit younger than my husband, but many of our
friends, husbands and wives, are of the same age. And it is very
difficult to understand what you are going to benefit, very difficult.
It has to be simplified—especially if you have been a patient and
you are coming out of the hospital, it takes an awful long while for
these wheels to get going the right way. The last thing in the world
you want to start worrying about right away is wheels; you' just
want to recover—right?

Chairman MEeLcsHER. Right, right. That is normal. That is part of
our human system.

Senator Wilson has just joined us, and we welcome Pete to the
committee. Do you have a statement you would like to make?

Senator WiLson. No thank you, Mr. Chairman.

Chairman MeLcHiRr. Thank you.

Mrs. Yelineck, I take it you are a nurse?
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Mrs. YELINECK. No. I started out in training, and I got kicked out
for breaking the rules with my husband. It was a Catholic hospital,
and the old nun was sitting there in the dark, and she caught me.
And I did that three times, and three times [ was caught.

Chairman MeLcHER. Three times and you were out?

Mrs. YELINECK. Yes. [Laughter.]

Chairman MELcHER. And did you say your daughter accompa-
nied you?

Mrs. YELINECK. Yes, she did, sir.

Chairman MEeLcHER. Would you identify your daughter, please?

Mrs. YELINECK. Loris, would you please stand up? This is Loris
Ellis, and she is from Madison, WI. That is about an hour’s drive
from Beaver Dam.

Chairman MEeLCHER. Yes, | know where Beaver Dam is.

Mrs. YELINECK. Do you?

Chairman MriLcHER. Yes, I do.

Mrs. YeLineck. Do you have some friends there?

Chairman MEeLcHER. No; 1 was at Camp McCoy during World
War II. I am very familiar with the part of the country you come
from, and very beautiful country, too.

Mrs. YELINECK. Oh, yes, it is. The deer are running all over like
crazy now; we have got such a population of them.

Chairman MeLcHER. Mrs. Yelineck, you mentioned prayer.

Mrs. YELINECK. Prayer, oh, yes.

Chairman MeLCHER. You said you prayed coming in, and you
mentioned it otherwise, too, in terms of the illnesses that have af-
flicted you and your husband.

Mrs. YELINECK. Yes. '

Chairman MEeLcHER. Might I just say that this committee and
this Congress are here to do more than just pray. We will pray
along with you, but we expect to do more. I think your experience
is truly an example of how catastrophic illness expenses affect an
entire family. It affects you and your husband, and I daresay it af-
fects your daughter, and I think you said you had other daughters,
too.

Mrs. YELINECK. No. This is my only child I was blessed with. I
have Rh-negative blood, and at that time, they did not know that it
does not mix with positive. But I am so happy I have her.

Chairman MEeLcHER. Well, thank you both so much for coming.
Your story is one that needs to be told, so that people not just in
Congress, but the American public understand, that these circum-
stances do_exist, and they should be alleviated.

Thank you very much.

Mrs. YELINECK. And I thank all you gentlemen so very much for
what you are doing.

Chairman MEeLcHER. OQur next witness is Mrs. Edith Rieger, from
Alva, OK.

STATEMENT OF EDITH RIEGER, ALVA, OK

Chairman MEeLcHER. Mrs. Rieger, will you tell us in your own
words what your circumstances are and the circumstances of your
husband and your family?
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Mrs. RieGer. OK. About 7 years ago, he had to have two vascular
surgeries, which I am sure you know what that is—well, he has
had three, but one was several years ago, and then about 7 years
ago, within 7 weeks, he had to have two vascular surgeries.

The last vascular surgery that he had, he had a pretty severe
stroke on the operating table. Then about 6 weeks after that, he
had to go back and have kidney surgery.

Well, his insurance paid all but about $2,500 of all three surger-
ies, and I have gotten that down to about $700 now. But there have
been several months I have not been able to send the hospital any
money. This is one hospital that has not been pressing me because
they say they know that eventually, I will get it paid.

Well, I kept him home, oh, approximately 4 years after he had
the vascular surgeries. I had to go to work because his Social Secu-
rity at that time was approximately $425. And many a time, I
would come home and find him lying on the floor—he had been
there all day—one day I came home, and he had fallen in the bath-
room, and he had blisters all over his legs where he had struggled
trying to get up. One time, he had broken ribs when I came home.
But T still worked and tried to keep him home.

Then I came one day and found him, and he could not talk to
me; he could not even drink water. I called our family doctor, a:.d
he came right over. That is when he told me, “Mrs. Rieger, ycu
cannot keep him home any longer.” He was completely paralyzed,
all but—well, he could not walk, and at that time he could not
speak. He knew everything that was going on, and I told my
doctor, “I cannot tell him he is going to a nursing hore; you will
have to do it.” So he told him he would have to go to the convales-
cent home until he could take care of himself, which he knew he
could never do.

But he was willing to go, and I guess I am fortunate in this. I
have a wonderful nursing home that he is in, and he has never
asked me to come home. In this nursing home, the ones that have
their right mind and everything, they are all put in a wing sepa- )
rate from the others. So he does get out and watch television; they
take him the wheelchair.

Since he has been in the nursing home, though, he has had two
or three more strokes. Once in a while he can talk to you, but usu-
ally it is just a whisper, and you have to kind of guess at what he
is saying.

The only thing that upsets him is he will get to crying some-
times, and I will ask him what is wrong. He says, “I do not like for
you to be working as hard as you are.”

And I tell him, “Well, you took care of me all these years. I will
take care of you now.”

But it is getting to the point where I do not know. Now his Social
Security check is $498, which they will be taking some more—I will
be having to pay the nursing home a little more, because they got a
raise. He is supposed to have $25 per month.

They do allow five prescription drugs, but he only takes two that
have to be written by the doctor. The others are medicine that you
can buy over-the-counter. I have to pay for that, and I have to pay
for his personal belongings and have his hair cut and things like
that, which is more than the $25.
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Therefore—I am supposed to take high blood pressure medicine
and a heart pill four times a day—I have not been able to buy
them. I broke a cartilage in my knee which the doctor says 1 am
going to have to have fixed, but there is no way I can do that,
either. My glasses were changed about 7 years ago, and my eye
goctor is worrying me about that, but I just do not go and get it

one.

1 should be able to draw some Social Security myself. They let
me have $200. I get it about 4 or 5 months out of the year, and
then they cut it off. If they would take what my take-home pay is, 1
do not make near enough, but they count what you get before your
taxes are taken out. So therefore, they cut my Social Security off.

Chairman MELcHER. How old are you?

Mrs. RiEGer. [ will be 68 in May.

Chairman MeLcHER. And your husband?

Mrs. RiEGEr. My husband is 83.

Chairman MeLcHER. He is 83. Where are you working?

Mrs. RIEGER. | am a cook at the VIP Supper Club in Alva, which
as I said, I am doing the hardest work I ever did in my life.

Chairman MeLcHER. How many hours a week?

Mrs. Riecer. Well, right now we are short of help, so I go to
work at 6:30 in the morning and get off at 3 p.m., 6 days a week.

Chairman MELCHER. Six-thirty to three?

Mrs. RiEGER. Yes.

Chairman MELCHER. What is your income per week, gross?

Mrs. RieGER. It averages out to $600 a month.

Chairman MELCHER. One hundred fifty dollars a week, then?

Mrs. RikGER. Yes.

Chairman MELCHER. And you are working 6 days a week.

Mrs. RIEGER. Six days a week right now. My boss does not like
for me to have to work over 5 days a week, but as I said, we are
short of help now, and until he can get somethmg to work out, I
have to work 6 days a week.

Chairman MELCHER. And is your husband s Social Security $498
per month?

Mrs. RieGER. Yes. And if it would come to where I would have to
quit, they tell me all I could draw would be half of his—and who
could live on that? You could not do it.

Chairman MeLcHER. You are putting off your own health care
needs in order to work?

Mrs. Riecer. I sure am, in order to work. My druggist got after
me the other day. 1 thought I owed them about $1,000, but my
drugstore bill right now that I have not been able to pay is $1,300.

Chairman MEeLCHER. Now, are those drugs for yourself?

Mrs. RIEGER. For myself and my husband.

Chairman MgLCHER. For both of you. ’

Mrs. RIEGER. Yes, because up until just recently, I had to pay all
of his drugstore bills. I had to buy all of his medicine. It has just
been in about the last 3 months that they have picked up any of
the prescription medicine for him.

Chairman MELcHER. That is while he is m the nursing home,
after he went to the nursing home?

Mrs. RIEGER. Yes.

Chairman MeLcHER. They are still not picking it all up?
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Mrs. RieGeR. No. '

Chairman MELCHER. So a portion of your husband’s prescrip-
tions——

Mrs. RIeGER. | am having to pay myself.

Chairman MerLcHER. What does that run per month, including
your own?

Mrs. Rieger. Well, if I bought mine and his both, I would be
paying around $75 month. Right now, last month, I paid—his runs
different—but the last month, I picked up $32 of his that was not.

Chairman MELcHER. Now, I want to get this straight. He has
Social Security income.

Mrs. RiEGER. Yes.

Chairman MEeLcHER. He is eligible to be in this nursing home
and pay $25 per month?

Mrs. RiEGer. Twenty-five dollars is what is left out of his Social
Security that I can use to pay.

Chairman MEeLCHER. All the $498 except $257 .

Mrs. R1EGER. Yes—goes to the nursing home.

Chairman MELCHER. | see. So you are faced with paying the pre-
scriptions for yourself and him and taking care of whatever your
medical needs are, and waiting for the golden day when you are
financially able to have the knee surgery——

Mrs. RiEGER. Yes.

Chairman MELCHER. And what is your other medication for?

Mrs. RiEGER. High blood pressure and a heart condition. I have
not taken any heart pills for quite a long time, because they are
the most expensive.

Chairman MEeLCHER. Have you been able to save any money, or
did you have any savings?

Mrs. RieGer. The first 6 months that he was in the nursing
home, it took everything we had.

Chairman MEeLcHER. All of your savings?

Mrs. RIEGER. Yes.

Chairman MeLCHER. And so you still have to pay $700 of hospital
charges that go back 7 years?

Mrs. RIEGER. Yes, and then on top of that, 1 owe our former
doctor, who now has retired, I owe him $1,500—but Dr. Simon said,
“Well, I know you will pay it someday, Edith, so I am not going to
press you for it.” But I am just one who does not want bills hang-
ing.

Chairman MELCHER. So $1,500 to him, $700 to the hospital, and
$1,300 to the drugstore.

Mrs. RieGeER. Yes. And 1 have been paying the Alva Hospital. I
owe them some on his last trip to the hospital. I have got that
down to $43, though, which I will be able to take care of.

And on top of that, he had a Medicare supplement, but I had to
drop it because I could not pay it.

Chairman MEeLCHER. In other words, you exhausted what you had
set aside, and in order even to cope with the past bills that you are
paying off, you are working 50 hours a week cooking at the supper
club and putting off your own health care needs.

Mrs. RIEGER. Yes.
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Chairman MEeLCHER. Well, I am pleased that you have a very
confident outlook about you. Those are not the best of circum-
stances.

Mrs. RieGger. | will struggle and pay it some way, some time, but
there are still days when I go home and—my day consists of get-
ting up at 6:30, going to work, coming home, maybe resting an
hour, going to the nursing home and spending the rest of the
evening, come home, and get up and do the same thing all over.

Chairman MEeLCHER. That is a tough life.

Thank you, Mrs. Rieger.

Senator Heinz.

Senator HEiNz. Mr. Chairman, thank you.

Mrs. Rieger, you mentioned that you had a Medigap policy for
something like 18 years; is that right?

Mrs. RIEGER. Yes.

Senator Heinz. But you had no idea that it would not cover the
kinds of costs and problems you have experienced?

Mrs. RieGer. Well, now, I feel that his Medicare policy covered
pretty well, because those vascular surgeries are not cheap, and 1
felt it did pretty good. If he had not had to go to the nursing home,
we could have had that all paid, but——

Senator Heinz. Did you think that the nursing home costs were
going to be covered?

Mrs. RIEGER. Oh, no. I knew that would not happen.

Senator HEINz. So you did not feel you got blind-sided here?

Mrs. RiEGER. No, not on that.

Senator HEINz. Is there anything that, if you look back 5 or 10
years, you would have done differently, knowing the kinds of prob-
lems you were going to encounter?

Mrs. Rieger. Well, I do not know of anything 1 could have done
differently, really.

Senator HEINZ. Are you at the point now where your bills are so
big that you do not know how you are going to pay them?

Mrs. RiEGER. From month to month now, medicine and things
are going up so high that, ves, I do wonder, because until I make a
house payment and insurance—like house insurance, which you
have to have; car insurance, which you have to have—no, I do not
know, because right now I owe the man who carries my car insur-
ance $120. He said, “You cannot run around here without car in-
surance. I am sending it in for you.”

I said, “I do not know when I can pay you.”

He said, “You will pay me. I know that.”

But I do not like to have people do that for me.

Senator HEINzZ. You mentioned that you have postponed having
the cartilage surgery on your knee because you cannot afford it.

Mrs. RIEGER. Yes. And the doctor told me, “I can put shots in
there two more times, and that is all you can have.”

Senator HeiNz. You also indicated you were on blood pressure
medication.

Mrs. RIEGER. Yes.

Senator HeiNnz. Do you take that every day, or are there times
when you do not take it because you cannot afford it?

Mrs. RiEGER. ] have not had my blood pressure filled for about a
month, now.
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Senator HrINz. So you are not taking your medication?

Mrs. Riecer. No. The druggist says, “Well, you can charge it.”

I said, “Yes, but you are charging me interest on that every
month, and the interest amounts to more than sometimes what |
can pay on the bill.”

Senator HEINz. So that’s the reason you are not taking your
medication?

Mrs. RieGer. Because I do not have the money, and I just do not
feel I can afford to charge, because I do not want to run up any
more bills.

Senator HEINZ. So you are putting off a lot of needed medical
care because you cannot afford it.

Mrs. RiEGER. Yes.

Senator HeiNz. Do you know of any other people who are doing
the same?

Mrs. RIEGER. Yes, I do. I could have brought a lot of names along
with me of people who are in the same boat I am.

Senator HeiNz. What should all of us here in Congress or for
that matter, in the administration, learn from this, and in your
opinion as you look not just at yourself but these other people,
what is the solution? Should individuals be doing more for them-
selves? Should families be doing more? Should employers be doing
more or should the Government be doing more? Where does the re-
sponsibility lie, and who should accept that responsibility?

Mrs. RigGER. I really do not know what to say. I mean, I do not
know on that. The thing about it that disturbs me is that my hus-
band had had this Medicare supplement. He worked at the college
for 17 years. He had this insurance then, which the college covered;
then, when he left the college, he could put it into a Medicare sup-
plement. Well, it kept going up; each month, it would raise. When
1t got up to $60, I could not pay it so I had to drop it.

Senator HEINZ. So you dropped that. When did you drop that?

Mrs. RiEGER. About a year ago.

Senator HEINzZ. Was that before or after you started getting these
additional bilis?

Mrs. Rieger. Oh, well, I had bills then, yes.

Ser})ator HEiNz. And some of them were being paid by the supple-
ment?

Mrs. RieGer. Well, if he went to the hospital, yes. Now, the nurs-
ing home he is in has several registered nurses. It is a family-run
nursing home, and we are very fortunate to have such a good nurs-
ing home in Alva. I said to my doctor, “I do not know what I would
do if he would have to go to the hospital.”

He said, “Well, it is going to have to be something drastic—very
bad—if I send him to the hospital, because he will get better care
r}i}ght here than at the hospital, and they can handle almost every-
thing.”

Senator HEINZ. One last questicn, because I know Senator Pres-
sler and others have questions. Hypothetically, if either the private
insurance industry or the government designed a true catastrophic
and long-term illness policy that really did the job, that did not in-
flict on you or on Mrs. Yelineck the kinds of sacrifices that you
have described, and let us say—and I am pulling a number right
out of the air—but let us say it costs a fair amount of money a
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month. Let us assume it costs $100 a month $1,200 a year—and you
started subscribing to that policy at age 45. As you look back,
would have been worth it or not to have paid that kind of money
for real security?

Mrs. Rieger. Well, 1 think it would have been.

Senator Heinz. All right. Thank you.

Chairman MELCHER. Senator Pressler.

Senator PressLEr. Well, first of all, I want to thank you very
much for being here. I do want to say something in general first, to
sort of summarize this hearing as I see it.

We see today people—hard-working people—who do not expect
handouts, who are in trouble. These appear to be white, middle-
class people. We cannot say it is a result of racial discrimination or
misfortune. They seem to represent typical American citizens, and
they are in great financial hardship. We cannot say that they are
lazy, that indeed someone who is 68 and still working as a cook in
a restaurant is not making a great contribution.

I guess there are two lines of questions that I have. What should
you have done in terms of buying insurance? Has anyone told you,
were you to go back 20 years and going to buy insurance, what
should you have bought, what should you have.done to prevent
this, other than being very wealthy?

Mrs. Riecer. You know, 20 years ago, I do not suppose I ever
even thought that I would be on Medicare. I do not know. I think
. ---we. should-have - probably bought something. -We—did-have insur--

ance, but like I say, when my husband got sick, it was just so ex-
pensive that I just could not keep it.

Senator PrRESSLER. Yes, you could not buy it then.

Mrlsf Rizger. I have never had a Medicare supplemental policy,
myself.

Senator PrRessLER. The point I am asking is a technical one, and 1
will ask it of staff later, and I do want staff to focus in on this. I
would like to know as a Senator, if there had been a way that
these people could have managed their resources to buy insurance

"s0 this could have been avoided. I think the answer to that ques-
tion is no; I do not think you could have bought insurance. Unless
you are an expert on insurance, it is awfully hard to know what
you have got. You can only find out when you try to collect it. I am
not criticizing the insurance companies, because 1 know it is all
written down, but the average person does not think about it and
does not research it, or cannot.

For example, we recently had a burglary in our Capitol Hill
house, and I have no idea what we can collect insurance on and
what we cannot. We are just filling out the forms, but I must say I
do not expect we are going to be able to collect very much. But
even as a U.S. Senator, I have no idea what we are going to be able
to collect. I guess I will find out maybe the hard way, but I will
find out shortly. A

That is analogous of the situation you are in, isn’t it? You go
along, and you have what everybody else has, apparently. You are
working hard; and all of a sudden you find out that you haven't got
what you thought.

1 do want to see, on these witnesses this morning, I think we can
use your cases to illustrate a point. I am going to have staff try to
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tell me how you could have theoretically managed your resources
so you would be covered today. I think the answer is that there is
no way you could have done it.

Mrs. Rieger. There is another thing I forgot about insurance. 1
took out two or three medical policies, and I took them to my
family doctor to look over. And he said,

Edith, I hate to tell you this, but with your high blood pressure, no matter what

comes up, the insurance company is going to throw it right back, that it was due to
your high blood pressure, and you are not going to get a thing.

Senator PresspER. I think that illustrates another point I was
going to make. I know that Governor Lamb of Colorado has written
a book saying we cannot provide everything to everybody, that we
have to make choices. But I think the witnesses today are very
good because they illustrate that they are not getting heart trans-
plants or that sort of thing. They are getting what all of us would
hope to get—normal treatment—and there is nothing extraordi-
nary about what is happening to these sick men that would not
happen to anybody. I think all of these people are in the category
of people who would not even be in Governor Lamb’s extreme deci-
sions that he says have to be made.

So that it is a problem that this Committee has to face. We have
to face up to it. A lot of Americans are in severe trouble, people
working, as you are working at age 68-—and I hope I will still be
able to be working at age 68, even just indoor work like this, and
no heavy lifting.

It is a severe problem, and we have got to address it. Now, Secre-
tary Bowen has a plan that if people were to pay $5 or $10 extra a
month, a lot of these things would be covered. Of course, I do not
think all your cases would be covered. I would like to see staff also
give a comparison.

Mr. Chairman, later can we get a little chart from staff that
would show if Secretary Bowen’s plan, and we will have him here
Wednesday, if this were in effect, would these particular cases be
covered? Would this case be covered? Would this lady be sitting
here if Secretary Bowen’s proposal were in effect? !

Could staff answer that, or could we maybe get that later? You
are an expert, Mr. Chairman.

Chairman MeLcHer. Well, I and Senator Kennedy introduced the
bill to implement what we believe the Bowen proposal would do
and what Dr. Bowen says it would do. It would not cover this cir-
cumstance in that long-term health care is not provided for.

Now, whether or not it would cover Mrs. Rieger’s particular case
in paying for the high blood pressure medication, I would hope it
would, but we need to know what the Bowen proposal would actu-
ally do, because we hope to have it on the Senate Floor sometime
this year, and we will have to know all the ins and outs of it. I am
looking forward to Dr. Bowen’s explanation about what his propos-
al will do when he testifies before the Committee on Wednesday.

Senator Wilson.

! See transcript of January 28, 1987 joint hearing between the House Sclect Committee on
Aging and the Senate Special Committee on Aging.
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STATEMENT BY SENATOR PETE WILSON

Senator Wison. Thank you, Mr. Chairman.

Mrs. Rieger, neither you nor Mrs. Yelineck are very good wit-
nesses in one sense—neither of you ladies look your age. And I
must say I think you have evoked the admiration of the members
of this Committee for your courage. '

Let me try to pick up on Senator Pressler’s line of questioning. I
am not quite clear from what you said—was your husband a
member of any kind of a group health plan before he became inca-
pacitated?

Mrs. RieGer. He had a Medicare supplement is all.

Senator WiLsoN. But this was private insurance to supplement
his Medicare coverage in connection with group coverage from his
employment?

Mrs. Riecer. Well, it was a group coverage when he worked at
the college, but after he left the college, you could take it out on an
individual basis.

Senator WiLsoN. To cxtend the coverage, he could continue to
contribute.

Mrs. RieGer. Yes. But they just kept going up on us, and when it
got to $60, I could not pay it.

Senator WiLson. Sixty dollars——

Mrs. RieGeR. A month.

——-Senator-WiLsoN. And I assume -that-you have had-no-similar-
kind of opportunity to participate in any kind of an employer/em-
ployee group plan?

Mrs. RiecER. No, because I was one that I was not going to have
to work, you know. I was not going to work unless I just wanted to.
% mean, we were out on the farm, and yes, T worked out on the
arm.

Senator WiLsoN. I understand.

Mrs. RirGer. But like I told somebody, it was not near the hard
work I am doing now. Even when | was milking cows, it was not as
hard as what I am doing now.

Senator WiLsoN. I gather that notwithstanding the burdens that
have been visited upon you and your husband, you still do not
qualify for Medicaid.

Mrs. Riecer. Well, now, is Medicaid what picks up from his
Social Security?

Senator WiLsoN. Medicaid is available to a class that is described
as “medically indigent”’—those who are suffering such heavy medi-
cal costs—or I should say, those whose circumstances qualify them.
It is low-income. And because your husband is not working, and be-
cause of your situation, I am not sure——

Mrs. RIEGER. Well, in the nursing home they pick up what his
Social Security check does not cover, after 6 months, but now I had
to take care of it. Well, that depleted everything.

Senator WiLsoN. Let me ask this question of staff, and I do not
know whether they know. Are Mrs. Rieger’s circumstances such
that she is entitled to Medicaid coverage?

Mr. McConnNELL. 1 think she gets Medicaid coverage——

) M§§.§IEGER. I think on my husband, that is probably what that
is called.
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Mr. McConnNELL. Yes, but you have to pay a portion of it.

Mrs. Rieger. Well, like I say, they take his Social Security check
all but $25, and I am supposed to pay—well, like I say, they said
they would pick up five prescriptions. Well, OK, he only takes two
medicines that have to be prescribed by the doctor; the rest of it is
over-the-counter, and I have to pay for that. They will not pay for
(tihat‘ And that amounts to more than what his prescription drugs

0.
lSenatm' WiLson. I am wondering, Mr. Chairman, what the inter-
play is.

Chairman MeLcHER. Well, might I clarify this. I think this is one
of the examples Americans are faced with. Clearly, the cost of what
Mr. Ricger is receiving is covered by Medicaid. His Social Security
defrays that up to $470-some 2 month. He has a total Social Securi-
ty check of $498, which would only pay a portion of his nursing
home care.

Mrs. Rieger does not get Medicaid because she has an income.

Mrs. RieGger. No, I do not.

Senator WiLson. That was my point.

Chairman MeLCHER. She can either go on welfare and get Medic-
aid, or she can continue to work as she wants to do, to pay off the
previous bills.

Mrs. Rizger. Yes, I will continue to work as long as I can.

Senator WiLsoN. That was the point of my line of questioning,
Mr. Chairman. That is my surmise as well. And her problem, I
gather, arises not from a single acute illness of her husband or her-
self, but the need for continuing care, long-term care, which is
available under Medicaid to a degree.

Mrs. RIEGER. Now, the first 6§ months he could have been covered
had 1 divorced him. And that kind of got me when they told me
that. I said you do not live with someone 40 years and divorce them
Just because they are sick. So therefore I spent what little T had
accumulated.

I could state several cases there in Alva, though, where they
have divorced to get the help.

Chairman MeLcHER. To get the help immediately.

Mrs. RieGer. Yes. But I would not do it.

Senator WiLsoN. It sounds, Mr. Chairman, as though Mrs. Rieger
is in the position of really working a very tough schedule, working
very hard, doing hard work and still being burdened with the ex-
traordinary cost of these medications. My impression without
knowing is that if she were not working, Medicaid might pay for
most of the long-term care apart from the medications—that still, I
do not think, would be included.

But that looks to me like an area that the committee ought to
explore. It looks as though Medigap still has a gap in that regard.

Chairman MELCHER. Well, Mrs. Rieger, I think you demonstrate
a rather admirable American quality of wanting to continue to
work even though you are 67 going on 68, and even though you
have high blood pressure and apparently a bad knee.

But let me say this. You and your husband must have worked all
your lives, 1 take it, and made a contribution to the community
and to the country.



28

Mrs. RiEcer. We have: we have worked hard. I have one daugh-
ter, and she is adopted, which I am very proud of, but she and her
husband are having to struggle, too. They do help me some with
my utility bills, which I could not pay if they did not. But I feel bad
about taking that from them, due to the fact that they need it for
themselves. But my son-in-law is a wonderful person, and he just
wants to help me if he can.

Chairman MELCHER. Your doctor tells you no more injections in
your knee—I assume those are cortisone-type, anti-inflammatory-
type injections.

Mrs. Rigcesg. I think so.

Chairman MEeLCHER. And after this, knee: surgery will be re-
quired. Now, I think you ought to take your doctor’s advice, be-
cause apparently, you want to continue making the contribution in
a very meaningful way, and I do not know how you would——

Mrs. Riecer. He says if I would go now, it will be less serious
than if I wait a little while longer.

Chairman MELCHER. Second, this question of not taking high
blood pressure medicine when your physician recommends it is also
not a very wise practice. Now, 1 do not have to tell you that; you
know that.

Mrs. Rieger. Oh, I know that. I know what my blood pressure
was the other night out at the nursing home—they take it regular-
ly—and they just threw a fit.

Chairman MEgLCHER. | admire your comment about not following
the practice of separating from your husband just so you could
avoid some nursing home coverage in that first 6 months when he
entered the nursing home. ) '

Mrs. Riecker. | just could not do that.

Chairman MELCHER. I especially admire it since my wife and I
have been married just slightly over 40 years, and I will take your
tﬁstimony home to her to show this loyalty. This loyalty is a great
thing.

But in answer to Senator Heinz question, let us get down to this.
Now, you worked all your life, your husband worked all his life.
Senator Heinz asked who you think ought to be taking care of this,
and whose responsibility it is. I thought you kind of ducked that.
You know, you have put in your time. You are a citizen of this
cguntry, and you can advise this Congress on what you think about
this.

Shouldn’t somebody step in here and take care of this?

Mrs. RieGer. I think they should.

Chairman MeLCHER. Well, who?

Mrs. RieGeRr. I think the Government ought to.

Chairman MEeLcHER. Well, I thought maybe that was what you
thought. As a case of last resort, the Government ought to pick up
the tab, should they not? - :

Mrs. RieGeR. I do not want them to give me something that I do
not deserve. But when you get older, and you are doing harder
work than you have ever done—I feel like I have contributed a
little bit to my country. )

Chairman MeLcHER. Yes, you have, yes, you have. And I assume
%our husband has, too; the way you described him, he certainly

as.
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Mrs. RieGger. He was a very hard worker.

Chairman MELcHER. Now, what I am getting at is you forego
doing what you are supposed to do for yourself. You are jeopardiz-
ing what it is going to take to keep you up and around and capable
of a decent life. So I think you are between a rock and hard place;
your situation is between a rock and a hard place, and you should
not be there. There ought to be somebody picking up this tab after
you are of a certain age. And that is what this Committee is about,
too. We think there should be somebody.

Mrs. RiEGER. Well, thank you. '

Chairman MELcCHER. And if it needs to be the Government, if
that is the last resort, then I think it should be. And it is a ques-
tion then how high a priority it is. How high a priority is it to take
care of situations like this.

Mrs. Rieger. Like I said, I do not want them to give me money
just to go out here and have a party on. I would just like to be able
to pay my honest debts so I can face people. -

Chairman MeLcHer. Thank you very much for your testimony,
Mrs. Rieger. I entirely agree with you. I hope you are able to con-
tinue to work at that supper club as long as you want to and feel
like it, but I do not know. I think it is hard work, and 1 know what
you are talking about when you say it is harder work than milking
those cows or working on the farm; of course it is.

Mrs. Riecer. It is. I can stop milking a cow, but when somebody
wants something to eat, I cannot stop.

Chairman MEeLcHER. Yes, you have got to get those orders out
right now.

Mrs. RIEGER. Right.

Chairman MELCHER. Thank you very much.

Mrs. Riecer. Thank you.

Chairman MricHErR. Our next witness is Mrs. Helen Fish, of
Newport, ML

Mrs. Fish.

STATEMENT OF HELEN FISH, NEWPORT, MI

Mrs. Fisx. Hello to all of you.

Chairman MELCHER. Mrs. Fish, would you describe in your own
words what your family situation is presently?

Mrs. Fisx. | am here in behalf of my mother.

Chairman MeLcHER. 1 think you ought to move those micro-
phones a little bit closer to you.

Mrs. Fisn. OK. I probably would not need these microphones be-
cause I have a real, good, loud Hungarian voice.

I am here in behalf of my mother, who is 97 years old. She has
lived with me now for about 7% years. When my mother came to
live with me, she was in fairly good health and was able to get out
and live a fairly normal life, although she had had several episodes
of CV As, which are small strokes, which left her with partial paral-
ysis at various times.

So that when she came to live with me, as I said, she was finan-
cially all right and physically fairly good She also has a severe
heart condition.
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Four years ago this August was when our problems really start-
ed. She lost her right leg through amputation due to poor circula-
tion. She had three major surgeries on her leg alone to try to pre-
serve the leg, but it was useless. So she lost her leg and then
became quite a care.

So I had to resort to hiring part-time nurses’ aides. In our area of
Michigan, the nurses’ aides’ rates go between $5.60 and $7.10 an
hour. So out of her savings, of which she had approximately
$35,000, obtained when my Daddy- sold a little house that he had
built. Her money started to diminish, and in just nurses’ aides at 4
hours a day, 7 days a week, and then I had to pay a part-time
nurse for $7.10 an hour. That amounted to over $10,000 a year, just
in nurses’ aide fees, which help is not sufficient to take care of an
elderly person for 4 hours a day. At least 8 hours would alleviate
the person taking care of her and give a little bit of respite from
the strain. ]

I have the records here, and I have every one itemized. I have
seven manila envelopes full of receipts. For everything that is
spent on this little lady, every cent is written down.

So our problems really started in June 1983. Between June 1983
and October 1983, we spent $2,418. This is for medical supplies, for
doctors, anesthesiologists, pathologists, her home care, medical
equipment—the bed and so on all have to be rented.
of $3,666. This is the same. And inbetween hére, I had thrée hospi-
tal stays and had to hire the nurse for 24 hours around-the-clock.
Between December 1983 and January 1984, we spent $2,536—there
is additional; I did not add the cents to all of these; I just took the
amounts, like $160 and so forth, so it would be a little bit more.

Between January 1984 through March 1984, we spent $3,652. Be-
tween March 1984 and May 1984, we spent $1,838. Now, many of
these are for the hospitals stays, and this is over and above what
Medicare paid.

Between May 1984 and July 1984, $2,820. Between July 1984 and
September 1984, $2,348. Between September and November of 1984,
$2,600. Between December 1984 and March 1985, $2,230.

Then she had to go to the nursing home for 2% months, which
cost us $5,500 in the nursing home. This is all out of her savings.
This was with no help whatsoever from Medicare or any other
source.

Between March 1985 and July 1985, $5,971. Between July 4, 1985
and October 1985, $2,328. I will go fast here. Between October 1985
and January 1986, $2,222. Between January 1986 and April 1986,
we spent $1,780. Between April 1986 through June 31, we spent a
total of $1,863. We are coming up to 1986 now. |

Between July 1986 and October 1986, $1,700. Between October
1986 through December 1986, we spent a total of $1,885. And then,
over into January, which already we have spent $500 in 1987 so
far, mostly all for nursing care. And where the largest problem is
is in these Medicare patients. I guess I failed to say my father took
out no other insurance, and this is why she has these tremendous
amounts, because all she has is Medicare.

While in the hospital in Toledo, each time she went on her four
or five hospital stays, she was in intensive care, which the beds I'UII’I

___ Between October 1983 through December 1983, we spent a total
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approximately $700 to $800 a day. And we were not told at the
time that she had used up all her hospital days, which I was not
that fully acquainted with Medicare, and so the days that she was
not entitled to, she had to pay for those days in her hospital stay.

So up to date, from 1983, she has spent $41,000 all-told.

Chairman MEeLcHER. Forty-one thousand dollars—of her own
money?

Mrs. Fisa. Of her own money.

Chairman MELCHER. Medicare paid most of it?

Mrs. Fisu. This is up and above what Medicare paid. The doctor
bills range in price from $1 to $1,900 as each doctor sent his bills,
which is something that should be controlled, in my estimation.

Chairman MELcHER. You said your mother was 97 years old right
now.

Mrs. Fisu. Right now, yes.

Chairman MELCHER. So 4 years ago, she was 93.

Mrs. FisH. Yes.

Chairman MELcHER. And she had $40,000 cash?

Mrs. FisH. Seven years ago she had approximately that amount,
from the sale of their home. That is when my Daddy left, and we
sold her home.

Chairman MeLcHrr. How much more has she got?

Mrs. Fisn, That is what I am here for. At the present time she
has $4,000 and $4,000 for her burial expenses. When one of the
ladies from social services applied for mother’s Medicaid, she was
not eligible, because she does get $440 in Social Security, which
pays for 2 weeks of part-time nursing care. I myself am a heart pa-
tient, and I take care of her exclusively myself when I do not have
a nurse’s aide for 4 hours and sometimes up to 5 or 6 hours a day,
occasionally.

Medicaid wanted me to get rid of that money, and then she could
go on Medicaid. And I asked, “What will we do for funeral ex-
penses?”’ and they did not care. The fact was that she still had that
much money in her possession, which the $4,000 at $800 per month
would be gone in approximately 3 or 4 months. To have available
funds for good home care and TLC is what I'm mostly advocating
for people like my mother—we do not see too many little 97-year-
old ladies running around the streets. And this lady is one of the
most alert people. I have a picture you gentlemen can pass around,
and you will not believe this little lady is 97 years old. She is alert,
and she was given up three times. They asked us if we wanted her
to be a "‘no code,” which means no resuscitative measures, and we
said to do all they could for her, and it was worth it. She is 97 and
still her mind is usually better than mine; a very alert “young”
lady of 97 years old.

My request is that mostly in our area of Michigan, what we need
is home care services; just asking for part-time respite hours or dol-
lars to help the family, and the Government, as we say, would still
be saving tremendous amounts of money. It would still put people
to work. There are nurses’ aides all over, desiring work, and no
place for them to work. If some formula or help would come in just
getting people like myself part-time assistance, it would mean a lot.

In the nursing home, she had to pay all that herself. She was not
eligible for any assistance because she can feed herself, although
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she has only 50 percent vision in one eye and the other eye is total-
ly blind, and we can never leave her alone. In oneof her major sur-
geries, she slipped off the edge of the bed, and hit the leg that was
amputated, she broke the bone from the knee to the hip in half,
which had to be removed. This was a major surgery that she was
there for at great and enormous cost.

So what my request is is for help in home care nursing, because
the nursing homes in our area are consistently full. When I went
for major shoulder surgery 3 months ago, there was not a bed to be
had in a nursing home in Monroe, so we kept her at home, and I
paid a nurse’s aide around-the-clock, 24 hours. )

Chairman MrLcHER. Over the weekend, I just came from visiting
two of my aunts, one of whom is 93 and one is 94. Both are very
alert, both are, in relative terms, very active, and are out and
around. They do not drive a car anymore, but that is about the
only thing they refrain from doing. - ’

Now, tell me about your mother. This all started at 93?

Mrs. Fisu. Well, her major problem was through the amputation
of her leg, and she had several strokes and was incapacitated for a
couple weeks each time, but then improved.

Chairman MrLcHER. I understand. But was she up and around?

Mrs. FisH. Yes, definitely, definitely, yes. She went with me ev-
erywhere I went; she was able to go. :

Chairman-MEeLcHER. Was she able 10 read at that time?

Mrs. Fisui. Partly, yes. The eye has deteriorated considerably in
the last 3 years.

Chairman MeLcHER. Was she living with you then?

Mrs. FisH. She has been with me for 7 years, since the death of
my father.

Chairman MEeLcHER. All right. So she has been with you since
she was 90 years old.

Mrs. FisH. Yes.

Chairman MeLcHER. And she has been an active person up until
the amputation?

Mrs. Fisu. It will be 4 years, yes, up until almost 4 years ago.

Chairman MzeLcHER. Does she vote?

Mrs. Fisu. I do not think so. I do not remember taking her.

Chairman MEeLcHER. That is the only thing she has given up—all
right. Now, at 93 years of age, with 40,000-some-odd dollars in cash,
she should have been quite secure, along with Medicare.

Mrs. Fisn. She would have been, yes. My father did not believe
in hospitalization, and foreign people do not let their children tell
them what to do. Although we tried very hard to take out hospital-
ization for them, he refused. And this is where, like you said, I
really would push having people understand that Medicare does
not pay everything; to start younger in life. I would have the re-
porters writing consistently about it, urging people to realize this—
which my father apparently thought—he died at age 93 and had
been hospitalized only three times in all of his lifetime, at the age
of 93, that was quite a record.

Chairman MEeLCHER. You are absolutely right on that, that
?eople should understand very definitely what Medicare will pay
or.
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Mrs. Fisn. Right. Even when my mother went to the hospital,
and these were all major surgeries that she had, I did not myself
realize that Medicare did not cover all these extras, like the doctor
bills, which sometimes she gets bills from the associates and from
the doctors. There will be five doctors in one group, and each one
sends a bill. I have the proof for that, which is devastating to the
patient, having to pay all these extra doctors and cardiologists and
whatever.

In fact, she received a bill the day before I came, still for lab
work which they did 10 months ago.

Chairman MEeLcHER. Your statement just a moment ago, recom-
mending that there be some way of taking care of the patient at
home with some assistance in home health care——

Mrs. FisH. Yes. That is all so many of us ask for, is just some
assistance.

Chairman MELCHER. Some assistance, because after all if you
have 16 hours out of the day where you are doing it all, the 8 hours
that can be provided in home health care by a nurse's aide would
make it possible to continue on with the type of care that is best
for your mother.

Mrs. Fisu. Right.

Chairman MELcHER. All right. I want to confess that the Bowen
bill that Senator Kennedy and I introduced into Congress a couple
of weeks ago does not cover that, and it is another shortcoming of
the bill. S I think the Bowen proposal is a good starting point, but
I would not want anybody to draw the conclusion that somehow it
took care of some of the major difficulties that are catastrophic. 1
just wanted to mention that to you. But before we get done, I hope
that Congress does enact a type of catastrophic that does pick up
what is needed in home health care assistance for patients and also
when it becomes one of the better solutions for that particular pa-
tient, in circumstances as a nursing home, that it picks that up,
too, because those are the two major areas where the testimony we
have received today tells us simply are not covered.

Mrs. Fisn. To me it would be profitable, as I said, for the Govern-
ment, in paying a much less amount for the patient to stay in the
home. I understand—I have worked in a nursing home——

Chairman MEeLcHER. Oh, yes, by far the best.

Mrs. Fisu. Right. I understand that there are patients who abso-
lutely cannot be taken care of at home, like my mother when she
first came home, it took two of us to handle a little 93-year-old lady
with one leg. It is very, very difficult.

Chairman MELCHER. Senator Heinz?

Senator Heinz. Mrs. Fish, obviously, you have recounted the
kinds of financial difficulties that you have had and the need for
some assistance to defray some of those. But beyond the financial
difficulties, aren’t there many others in terms of rendering the
kind of care—does it not put strains on you—or are you able to
handle it pretty easily?

Mrs. Fist. Can I handle the strain easily?

Senator HEINz. Yes. Is it a strain on you emotionally?

Mrs. Fisa. Yes, yes. I do have a heart condition, which does not
help that much. I am on heart medication.
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Senator HeINz. So it is both a physical and emotional strain on
you. '

Mrs. FisH. Yes, yes.

Senator Heinz. If you could afford it—and we recognize you
cannot—would you under any circumstances place your mother in
a nursing home?

Mrs. Fisu. Well, she was not eligible to go to the nursing home
without us footing the whole bill.

Senator Heinz. I understand that. I am just asking, though, if
you had the money——

Mrs. Fisu. 1 would not want to. We are trying to hold out for 100,
which is 3 more years, and she probably will make it.

Senator HrINz. So given a choice, you would still rather keep
your mother at home.

Mrs. Fisa. With help, yes, yes.

. Senator Heinz. Rather than have her in a nursing home?
. Mrs. Fisn. Definitely, yes. Foreign people are a little funny that
way, with their families.

Senator Heinz. Do you know why your mother has not become
eligible for Medicaid?

Mrs. Fisu. Because as I quoted before, she has the $4,000 and
then her burial expenses, which are intact and not to be touched.

Senator Heinz. Have you ever been tempted to try and do some-
thing about that? o

Mrs. FisH. Do jou mean, getting rid of her money?

Senator HEinz. Yes.

Mrs. Fisu. Well, it would not take long by keeping a nurse’s aide,
which is $800 a month; $800 from $4,000 per month, it would use it
up in a few months.

Senator Heinz. It would take about 5 months, right?

Mrs. Fisu. Right, right.

Senator HeiNz. Why have you elected not to do that?

Mrs. FisH. Not to do what?

Senator Heinz. To spend the money on a nurse’s aide.

Mrs. Fisu. Well, I think it is the idea of going on Medicaid—per-
haps. I do not know what all is involved with that. I did not check
any further. As soon as they saw her record, they sent a letter of
dismissal that she was not eligible at all for Medicaid.

Senator Heinz. But you did not feel that you wanted to pursue
that any further?

Mrs. FisH. No, no.

Senator Hrinz. Why? If I told you that there is this program
called Medicaid; that it is run and paid for partly by the States,
partly by the Federal Government, and under certain circum-
stances, it will take care of your costs if you do not have any
money—why would you shy away from learning more about it?

Mrs. Fiss. What would happen if this little lady would die, would
pass away? Who would pay the burial charges? That is another
question I am asking. They wanted all that money to be rid of for
her to go on Medicaid.

Senator HEinz. So you were nervous about what would happen to
your mother if she passed away and she was on Medicaid?

Mrs. FisH. Yes, or if something happened to me—I would not
know what would happen to her.
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Senator HErinz. It sounds to me, and I picked it up from our
other witnesses, Mrs. Yelineck and Mrs. Rieger, like there is kind
of a nervousness about finding out about Medicaid. Is that because
Medicaid has some kind of a bad reputation? - -

Mrs. Fisn. I do not think so, necessarily, no. 1 do not think so.

Chairman MeLcHER. Would you yield, Senator Heinz?

Senator Hrinz. Yes, I would be happy to yield, Mr. Chairman.

Chairman MELCHER. Mrs. Fish, isn't it because you have to de-
plete all your money?

Mrs. Fisx. Do you mean with my mother?

Chairman MELCHER. Yes.

Mrs. FisH. Yes, I think so. That is the underlying reason.

Chairman MEeLcHER. Nobody wants to be flat broke.

Mrs. Fisu. 1 believe that is the reason. I think you have ex-
pressed it explicitly.

Senator Heinz. Well, you said as much earlier. I am just trying
to see if there are any other reasons there. That may be the central
one, Mr. Chairman. People who have been proud and independent
and self-sufficient all their lives may not themselves or in behalf of
their parent want to see their parent put in a status which we call
pauperized, penniless, absolutely destitute, poor. Those are pretty
awful words. And that is what is involved, fundamentally, before
you can become eligible for Medicaid. And if there is anything that
most people fight like heck, having fought that way for a lifetime,
to avoid, it is becoming dependent and losing their independence.

So I think you put your finger on it. I was just interested as to
whether there might be any other problems out there.

Mrs. Fish, I thank you very much.

Mrs. Fisa. The nursing care people that I did hire for my mother
did have some assistance from the Government, but this is what
they were pushing for at the forum. This is where I started, at a
small forum in Monroe, MI, with some of the gentlemen from Lan-
sing. They do have some Government assistance through the home
nursing care. But I was only allowed 9 hours a week is what they
paid for, and then I had to pay the rest of the 4 days myself. But
they did give you 100 hours a year, which is not very much to help
out with a patient.

Senator HEinz. But that was available to you, 100 hours a year?

Mrs. Fisu. It ran out. That ran out. And sometimes they can only
give you 3 hours. It is whatever the fund has accumulated.

Senator Heinz. But as you say, 100 hours a year is not much.

Mrs. FisH. One hundred hours a year. Only 9 hours a week is
what they give. Maybe I misquoted. Nine hours a week is all they
could give me.

Senator Heinz. Thank you.

Chairman MELCHER. Senator Pressler?

Senator PressLer. Thank you very much, and thank you for
being here.

I have made notes on what I see sociologically we are experienc-
ing here today. We are not hearing from the very poor, the ex-
tremely poor. We are hearing from middle-class America. I might
say that I think the selection of the witnesses has been very good.
These are middle-class people. I know in our universities, when so-
ciologists write, they like to write about the very poor or the very
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rich. Indeed, in the academic community and elsewhere, the
middle-classes are almost left out. In some cases, they are not
thought to be a challenging subject for study.

But what we sce here are middle-class Americans in trouble. We
see no fraud. We are not talking about any fraud. We find nobody
who really wants a handout. We are finding working people, no
question about their honesty. Most of the witnesses here have been
women taking care of men, although this particular witness is
taking care of a woman. But, I can assure you there are some men
taking care of women from my activities in the Alzheimer’s group,
and the people have had no warning of what was to come, and they
are almost penalized for having -made some savings or owning some
property or trying to hang onto a house or some little bit of proper-
ty. They are in a category that they would almost be better off if
they were impoverished.

So I think we have a very special set of problems that are pre-
sented here this morning. I want to compliment staff on their selec-
tion of witnesses. I am one who does not believe in Government
action except where it is extremely necessary. But here, I see
people who are trying everything, who have done everything they
can do, and yet they are in great difficulty. I commend these wit-
nesses.

But do you ever get a feeling—if I may address this to you—do

—you ever get a feeling that you would be better off in this current

set of circumstances if you were impoverished; you could get aid
easier, could you not?

Mrs. FisH. Yes.

Senator PressiEr. I think that is very significant. So once again,
we are sort of penalizing those people who have some savings, who
have a job, who try to pay their bills and find that it is impossible.
It may not be a story that will make for great editorials, it is not a
story that will make for great adjectives. But it is a real story of
what a lot of middle-class America is experiencing, is that not cor-
rect? The people you know who are in similar circumstances, are
they people who have worked hard and have some savings, own a
house or a small business, or something of that sort?

Mrs. FisH. Right, yes.

Senator Pressier. I think that is a very significant thing. I hope
as we go forward with our hearings on catastrophic illness ex-
penses that we keep that in mind, because I think this is a very
significant hearing from that point of view. | again want to compli-
ment staff for the choice of witnesses because I think they illus-
trate very strongly a problem that is going to the roots of—not im-
poverished America; there is not racial prejudice here—it is reach-
ing to the very roots of middleclass America. If you were very
wealthy, you would probably be all right for a period of time, at
least.

I think your testimony illustrates what I have been talking
about. I have no specific questions. I thank you for your testimony.

I am going to have staff again tell me, if we had had Secretary
Bowen’s plan in place, would that have made a big difference in
your case? Or, if you had bought more Medigap insurance would
that have made a big difference?
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Was there any way that, in your own mind, if you went back 20
years, you could have planned for this, or bought insurance, or
done something?

Mrs. FisH. No. This is why I say people should be educated to
this, to start——

Senator PresSLER. They should be educated to it?

Mrs. FisH. Yes, because pecple do not think of it.

Senator PrEssLER. But what could you have done if you were
educated or thought about it? : ‘

Mrs. Fisu. I would have provided for this in the future—is this
what you are asking? I did not hear you. o

Senator PrResSLER. Yes.

Mrs. Fisu. Definitely, yes. :

Senator PrEssLEr. What kind of insurance could you have bought
to cover this? ' .

Mrs. Fisn. What kind of insurance—I do not understand your
question. : A

Senator PressLer. What kind of insurance would you have
bought, or how would you have provided for this?

Mrs. Fisu. Do you mean like hospitalization?

Senator PressLer. Could you have purchased that?

Mrs. Fisn. Yes. I had to purchase mine after I retired. I myself
carry my own health insurance. :

Senator PressLer. But if you had bought that 20 years ago, you
could have bought it at a lower rate, and——

Mrs. FisH. Well, at work I was covered. So people do not think of
this a lot of times, you know, because you are covered with a lot of
hospitalization in your job. After I retired, then I had to pick up
my own, and a lot of people perhaps do not do that.

Senator PressLER. But you did do that?

Mrs. FisH. Yes, yes. Well, when I was at work, I was fully cov-
ered with hospitalization, and I did not have to pay anything. After
I retired, that is cut off right then, and then you have to pick up
your own hospitalization. But my father, for years and years and
years, he did not work, and he was not covered with any kind of
insurance, ever. Even before he was working, they did not have it
at that time. :

Senator PressLer. OK. But I think if we dig into it, we would
find that even if you had bought some of this insurance, or your
mother had——

Mrs. FisH. I tried to get insurance for her, but she was past 87, so
there was no insurance company where I could get anything for
her at the time when she came to live with me. :

Senator PressLEr. Well, then, maybe we need a public informa-
tion program—I do not know how we would do it; it is a complicat-
ed thing. It seems as though there is almost no way for some
people to escape your situation without the Government having
some kind of catastrophic insurance.

Thank you, Mr. Chairman.

Chairman MeLcHER. Senator Wilson.

Senator WiLsoN. Thank you, Mr. Chairman.

I am not going to ask any questions of Mrs. Fish. I think she and
the other witnesses have been quite eloquent. One persistent theme
in the testimony of all of them—one that perhaps came out most
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pointedly in the comment from Mrs. Rieger that when the private
supplemental coverage reached the premium of $60 a month, it was
no longer affordable—resonates in the testimony that we can
expect from the industry, that they think that more and more
people are not insured for supplemental coverage because of its
cost, not because of its availability. I think that is a truism.

And Senator Pressler in his questions to Mrs. Fish as to what she
might have done—my impression is that in the last 5 years, al-
though the industry is certainly much older than this, but in the
past 5 years there has been a virtual explosion of private coverage
offered in things like the Sunday supplement to a newspaper. My
impression, too, is that they run the gamut from some that are
very good to some that probably are not worth the premium.

I think the real question is the one that has been focused on in
Mr. Shapland’s written testimony, and that is, how do you make it
affordable. So I would say that I think that Senator Pressler is cor-
rect in commending the staff and the Chairman in setting the
hearing and in selecting the witnesses. 1 think these three ladies
have given us a very sharp focus on the problem of perhaps the
majority of Americans who have worked hard all their lives, tried
to save, tried to be independent, only to come to that time when
their loved ones are devastated by severe health problems and
their savings are in turn devastated. And someone who thinks that
they have been provident, someone who has prized their independ-
ence, can find themselves virtually wiped out.

I do not know what the answer is, but the committee is right in
focusing on it, and I think that gives particular focus to the testi-
mony that we are about to hear.

Thank you, Mr. Chairman.

Chairman MEeLcHER. Mrs. Fish, I noted that in responding to
Senator Heinz, you said that your mother’s determination is to
make it to 100.

Mrs. Fisu. Right. I believe she will.

Chairman MEeLCHER. You believe she will.

Mrs. FisH. Right—cost or no cost.

Chairman MEeLcHER. Will you tell her for me that I believe that
elderly people contribute very much through their families and
through their acquaintances to the quality of life and to the integ-
rity of society of America; and that because they are aged, they
have more experience than the rest of us.

I asked you if she still voted. Tell her I think she should. There
ish anldelection coming up before she reaches 100, and I think she
should.

Mrs. FisH. I know she used to; her and Daddy always did.

Chairman MEeLcHER. Well, what this is all about is making a de-
termination, and what Congress is all about is to make a determi-
nation of what are the priorities of America. Those of us on this
committee feel rather strongly that health care for the elderly is a
very high priority of the country. But nobody has more experience
than someone who is almost 100 in making that determination.

So tell your mother for me that I want her to be part of the proc-
ess of making that determination.

Mrs. FisH. Could 1 ask you a question?

Chairman MeLcHER. Yes.
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Mrs. Fisn. Do you think that shows good reasoning in what I
have mentioned about rather than the people who do not have to—
like my mother, she does not have to go to a nursing home; she can
be taken care of at home. And by sending her to the nursing home,
I would have to pay that regardless. That is the only way they
allow you to get in there, when you have to pay your own way. But
if there were a fund to help, as I asked, does that show reasoning?
The Government would still be better off and would not be paying
the full extent of the patient’s care in the nursing home.

Chairman MEeLcHER. Oh, yes. Providing home health care assist-
ance is by far the best investment of anybody, because the pa-
tient—your mother, in this case—is more content at home, and you
are more content in having her at home. And so providing that as-
sistance is extremely vital and should be our first step.

Mrs. FisH. Right. This is for people like my mother who can; I
am not judging people who cannot be taken care of at home. That
is another story, as the other ladies showed us.

Chairman MEeLCHER. Mrs. Yelineck described the care that is
needed for her husband at this particular time, which is probably
more than you can do at home. But even so, his desire is to come
home, and when he does, health care assistance must be available
there. Mrs. Yelineck will not be able to handle it by herself.

Mrs. Fisn. Are there funds at the present time, like the one
health care that I have to hire the girls from there?

Chairman MEeLcHer. There are none at the present time.

Mrs. Fisn. They are funded somewhat. Where does that come
from, then, the 9 hours a week that I was offered, or given?

Chairman MercHER. I think you are talking about a Michigan
State plan. There are some home health care funds available for
Mrs. Fish——

Mrs. Fisn. It does not come through the Government per se?

Chairman MeLcHEr. But I think that is a Michigan plan, and
there may be some Federal assistance in it—there is some Federal
assistance in it, but it is done through the State, and each State
decides how they are going to handle it, and they are going to con-
tribute some. :

Mrs. FisH. So it is State-funded, then, in other words?

Chairman MEeLcHER. There is some Federal assistance in it; 50
percent is Federal.

Mrs. FisH. [ see.

Chairman MEeLcHER. But it is up to the State, then, to match that
and then carry it forward. And wgat we are finding—it varies {from
State to State. In your case, it simply is not nearly enough. Did you
say it amounted to 9 hours?

Mrs. FisH. Nine hours. They call it respite hours. Nine hours a
week is all T could have.

Chairman MELCHER. Yes.

Mrs. Fisd. That is all they had money for at the time.

Chairman MercHer. Did that run out, or can you still get 9
hours a week?

Mrs. FisH. No. It runs out. And right now, there are not any
funds to help.

Chairman MEeLcHER. We are just starting on our quest to be of
assistance in passing catastrophic coverage, but so far what we are
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finding out is that it is very limited, and in some States there is
none, because they do not come up with their matching portion.
Some States such as yours, Michigan, do match part of it, but that
does not go nearly far enough to be of too much assistance for a
person such as yourself. :

I want to thank you very much, Mrs. Fish, for coming here today
and giving us this picture of the circumstances that face you and
your mother.

Mrs. FisH. Now, another question which has bothered me, if I
could ask you Senators—who has the jurisdiction over closing a
hospital? In the town where I live we have a beautiful, fairly new,
up-to-date, modern hospital, and the doors are closed—a 100-bed
hospital. The other hospital we have in my area is just newly-re-
meodeled, an addition put on for $13.5 million. And the smaller hos-
pital has been closed now for 2% years.

Why couldn’t these unused hospitals be utilized at a lower rate—

- as we call them, step-down units. I have been in nursing, and 1
think you understand the term, step-down units. This hospital is
beautiful, modern, up-to-date.

Who has the jurisdiction over these hospitals closing? Is it the
Government? What is it? :

Chairman MELCHER. It is a combination of State and Federal
Governments. The Federal Government will establish the stand-
ards necessary for a hospital to be able to receive Medicare and
Medicaid patients. So to a certain extent we are the ones to talk to
in the Federal Government, as well as Health and Human Serv-
ices, which actually administers the laws that we cause them to ad-
minister. But it is a combination between the State and the Feder-
al Government,

Mrs. FisH. Could those in some way be opened so that patients
who have to go to the nursing home could go there, because these
step-down units are really needed.

Chairman MeLcHer. Well, it could be convalescent care, it could
be a variety of things. And I think sometimes, we do not seem to
use our good commonsense.

Mrs. Fisn. Right, because they sure are not making any money
with those doors closed and 100 beds. And in the new hospital with
the $13.5 million addition, one complete floor is closed, with 68
beds empty, day after day. I am really curious. Being in nursing, ]
do not know—what is the reason for a whole floor in a hospital to
be shut down, for 2 years now?

Chairman MEgLCHER. | cannot answer that one.

Mrs. Fisu. Is that in the hands of the Government, some regula-
tion that a certain amount of beds have to be closed?

* Chairman MEeLcHER. I would not think so.

Senator Heinz. Probably not. It was probably a decision of the
board of the hospital. I assume it probably was a private nonprofit
hospital?

Mrs. Fisu. I think so. I do not know. It is a good-sized hospital.

Senator Heinz. For the most part, it tends to be because in terms
of acute care, there is not enough demand in that community, or
sometimes it is because the reimbursement rates for certain kinds
of care are just not adequate. That can be a Federal Government-
created problem.
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Mrs. Fisn. That is a question that really bothered me. Then, is
there encouragement for people like me to take care of a person in
the home? Is there any good outlook?

Senator Heinz. There is not nearly enough.

Mrs. Fisx. I mean, will there be?

Chairman MEeLCHER. We think there will be a lot more, because
we think that—in absolutely the best of all worlds, your mother
would not be ill; but secondly, she does need a lot of care, and by
far the best place is at home. So we hope we can generate more
encouragement for exactly what you are doing.

Mrs. Fisu. I hope so.

Chairman MEeLcHER. Thank you very much, Mrs. Fish.

We have a witness now from the insurance industry, Robert Shap-
land, the vice president of Mutual of Omaha Insurance Co., repre-
senting the Health Insurance Association of America.

Mr. Shapland, the committee very much welcomes your partici-
pation today, and we want to thank you for making the effort to
come here today to be a witness.

STATEMENT OF ROBERT SHAPLAND, VICE PRESIDENT AND AC-
TUARY, MUTUAL OF OMAHA INSURANCE CO., ON BEHALF OF
THE HEALTH INSURANCE ASSOCIATION OF AMERICA

Mr. SuapLAND. Good afternoon. I want to thank you for inviting
me and giving me a chance to help in solving the problem of cata-
strophic costs. I think we all know that there are catastrophic
costs, and we all want to work together to solve them.

I also want to thank you for having the snow. In Omaha we have
not had any snow, and I love snow and I think it is beautiful out-
side—so thank you for that, too.

I am always pleased when I have attended hearings—I have not
had a chance to attend too many—but I am always pleased at my
strengthened vision or insight as to the work you guys are dedicat-
ed to doing and the way you approach the hearings. Every time I
have been to a hearing, I have always thought that it is too bad
that the people back home cannot see how you approach the hear-
ings on a very fair basis and look for the answers without any fore-
gone conclusions, and do an honest job.

Almost everything that you, Senators, have said here today and
the witnesses have said today, I think is absolutely right. There are
some problems that need to be solved. As Senator Heinz said, there
are some potholes that need to be filled; there is education that
needs to be conveyed—there are all kinds of things.

I know that this is a pretty knotty problem. I have spent a lot of
time on this, and you are probably fairly new to it. The Health In-
surance Association stands ready to help you in the education proc-
ess.

I have made some notes during the hearing about the questions
that were raised and statements that were made, so I thought I
might respond to some of those. S0 my testimony might be sort of
disjointed, but at least I am trying to help in any way I can. I know
you will have some questions for me later, and 1 hope I can help
you understand the insurance industry and the Government’s and
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industry’s role in providing catastrophic care and where they are
not providing catastrophic care. : : :

The statement was made that the Government needs to take
care of people as the last sort; people need to feel that they are
taking care of themselves to the extent they can—that is right—
and then, Government needs to realize where people cannot take
care of themselves and step in. It is the same thing with Govern-
ment’s role in any other field, like transportation, food, national
defense, or anything; where people cannot take care of themselves,
the government steps in. And there are some areas here where the
Government does need to step in and already has stepped in.to
some degree, and T think we need to ask ourselves what expanded
role of stepping in does the Federal Government need to do.

Talking about education, I think you are absolutely right, and it
has been made clear here at the hearing, that there are great mis-
understandings about what Medicare does. I work with it every day
in insurance, so I have learned it. But even for me it was a long
process. Insurance of any kind is hard to comprehend.

Somebody made a comment about a burglary and what does the
insurance company cover. I have the same problems, even though I
am an actuary and work with insurance every day. Insurance is
not an easy subject, and it takes a lot of education.

I think the Government has probably been remiss in its efforts
on educating the public about Medicare. Surveys have shown that
the vast majority of people in the United States think that Medi-
care pays for nursing care, when it does not, and some other kinds
of care, and have relied falsely on their honest perceptions of what
Medicare is.

I think the industry, on the other hand, has been way more
active and deserves plaudits for its efforts at educating the public
regarding Medicare. We go out and sell Medicare supplement poli-
cies and spend a lot of energy explaining to the public what Medi-
care pays, what our policies pay, what Medicare does not pay and
what our policies do not pay.

We have developed, in conjunction with HCFA, buyers’ guides
that explain what Medicare is all about and what the Medicare
supplement pays, and it also says that Medicare does not cover
long-term care, for example, and that our policies do not.

Actually, when we sell a Medicare supplement policy, we have
got to give the purchaser several pieces of paper that say what we
do not cover and also tell him that the Government does not cover
it, either. So we have gone out of our way to help educate the
public and be honest about what we do not do. I think we have
probably done more of that than any other industry. I do not know
that the auto industry or any other industry have gone out there
and said what their product does not do, like we are.

But that does not mean that that is enough. I think that it has
been proven here today by the witnesses that there is just a lot
more educating to be done. :

There was a lot of discussion here about Medicaid and people
having to be impoverished to get Medicaid. I think that that is
something that you are going to really have to wrestle with—
whether somebody should be able to keep $4,000 for burial before
they go on Medicaid, and those kinds of questions. Those questions
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will be tough, and I am glad I am not sitting in your seat, because
we are talking about spending a lot of money at a time when the
(i!ovemment does not have a lot of money to support programs like
that.

But I can say from my own personal perspective that I would
like you to spend some of my money and tax me to help these
people out. I am not speaking for anybody but my personal self
now, but I see these needs, and I think you have got to bring your-
selves to get some tax dollars out there to take care of some of
these needs. It is not going to be an easy thing to do, but I think
you are going to have to do it.

I think I might give you a little bit of insight regarding the
Bowen proposal as it fills the catastrophic gaps that we need to
cover. I guess I would generalize first and say that Bowen's propos-
al—and here, I think T had better define Bowen’s proposal as his
proposal for pecple with Medicare to expand the Medicare pro-
gram—because he has made lots of different proposals that covers
a whole gamut of options and so on, but——

Senator WitsoN. Mr. Chairman, excuse me. I hate to interrupt,
but I am having difficulty hearing Mr. Shapland. If you could
speak a little louder, please.

Mr. SnaprLanNp. All right. In the context of that portion of
Bowen’s proposal, I think you are going to find in your studies—
and we have charts and things that might be helpful on this—that
his proposal adds very little to the solution of the catastrophic
problem, and that is for several reasons.

One, it addresses, as you have already talked about here today,
only those types of expenses covered by Medicare. And as we have
also talked about here today, Medicare has a limited laundry list of
things it covers, and then a lot of things it does not cover.

Senator HeiNnz. Excuse me, Mr. Chairman. Could I interrupt just
to clarify something? A few minutes ago, you said that there were
some groblems, that you could not disagree with any of the kinds
of problems that have been laid out here. And yet on the first page
of your testimony, you say,

If I could summarize for you the prevailing conclusien from cur indusiry’s assess-
ments of Medicare and its present condition, I would have to say that we see no
compelling need to begin a major overhaul of this program. In our opinion, the cur-

rent combination of private and public coverage is serving the public well. So, since
the system obviocusly is not “broken”, a major “fix’’ hardly seems warranted.

My question is I do not understand why you were here a minute
ago saying that you could not disagree with anything the witnesses
were saying, and your statement says the opposite.

Mr. SHapLanD. I am glad you asked that question because that is
a confusing point. What we are saying is within the context of
what Medicare is paying for, its laundry list of covered items, and
only in that context, we agree that the Medicare and private insur-
ance industries are providing catastrophic coverage, but——

Senator Heinz. For those things that are being paid for.

Mr. SuarrLAND. Yes, right.

Senator Heinz. For those things that are not being paid for,
which include for a lot of people catastrophic coverage, things are
still working well?

Mr. SuHaprLaND. No, no.
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Senator HeiNz. So things are working well when they are being
paiﬁi for; when they are not being paid for, they are not working
well. .

Mr. Suarranp. That is right.

Senator Heinz. We could have figured that one out.

Mr. SuaprLAND. The statement was limited, and maybe it was not
clear, and I apologize if it was not clear. The statement was meant,
to convey that within the field of the items covered by Medicare,
Medicare leaves some catastrophic gaps within its own field of cov-
erage. There are lots of things it does not cover, but within the
fields that it does cover, Medicare has some gaps, and those gaps
have been closed by the private insurance industry and Medicaid
and so on—and which I can explain.

Senator Heinz. And—if the Chairman will allow me——

Chairman MEeLcHER. Yes, certainly. T

Senator HEINZ [continuing]. You are saying that you feel, after
having listened to the testimony of the first two witnesses, both of
whom had “catastrophic coverage” and who clearly had serious
problems, you believe that catastrophic. coverage needs are being
met by the private insurance they describe?

Mr. SHarLAND. No, that is not what I said, sir. .

Senator Heinz. Well, I am just unclear as to what you are
saying. ' .

Mr. SuarLanD. OK, I will try to explain it.

Senator Hrinz. I guess what you are saying is——

Mr. SHaprLanD. I think you are asking a good question. I think
you are asking a very intelligent, good question.

Senator Heinz. But I do not understand your answer.

Mr. SHapLaND. So I will try to rephrase it so I can answer it.
Within those types of coverage covered by Medicare, which is a
limited laundry list that does not cover drugs, does not cover eye
care, does not cover nursing care, aside from those items——

Senator Heinz. It does not cover prescription drugs, which cost
one of our witness $30 a month. .

Mr. SHaPLAND. Absolutely, that is right. .

Senator HEinz. It does not cover doctor bills over and above
those that Medicare will pay. ' ‘

Mr. SuarLanp. That is right, that is right. »

Senator HEeinz. I mean, we are not talking about long-term care.
We are talking about the catastrophic nature of a‘whole bunch of
%)itﬂlf things adding up to a huge burden that will break the camel’s

ack.

Mr. SHapLAND. We are all agreeing. It might not sound like we
are agreeing.

_ Senator Heinz. No, we are not. When you say you are agree-
ing——

Mr. SuarranD. No. You think we are not agreeing, but I want to
explain that we really are agreeing. The insurance industry knows
that all those things you mentioned need to be dealt with. And we
do not ever intend to say—even though a statement there might
have implied it, we did not mean to imply it. The insurance indus-
try says all of those problems you just mentioned exist; they are
not being taken care of by the Government or the private insur-
ance industry. Now are we in agreement? :
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Senator Heinz. What you say is a kind of sophistry, with all due
respect. You are saying that when things are paid for, they are
being taken care of; when they are not, there is a problem.

And what I asked you—and you did not respond to the ques-
tion—is in your judgment, did the private catastrophic insurance
that the first two witnesses indicated they had, was that doing a
good job for them. And the answer is either it was doing a good job
or it was not.

N}Ir. SHAPLAND. Some of the withesses had no insurance, so obvi-
ously——

Senator Heinz. I am talking about the two that did.

Mr. SuAPLAND. Well, to the degree that they buy a Medicare sup-
plement policy, they have certain catastrophic coverages, and those
are limited just like Medicare, and they still leave all the loopholes
you just mentioned, and those are the ones you nced to deal with.

Senator Heinz. But how about the loopholes they mentioned?

Mr. SHAPLAND. The ones that they mentioned are ones outside of
Medicare and Medicare supplement policies.

Senator Heinz. Which they had—the first witness’ husband
worked for the Thternal Revenue Service as a very highly qualified
reader of, among other things, fine print. Both he and his wife are
still trying to figure out how they got done in. You are saying not

‘to worry. "

Mr. SHaprLaND. [ did not say that at all. I think they need to
worry.

Senator HeiNz. You are saying it is working well.

Mr. SHarLAND. No, I did not.

Senator Heinz. You are saying it is not working well?

Mr. SuarLAND. I say that there are all kinds of catastrophic
needs out there not being met by the private insurance industry.

Senator Heinz. Even when you have an insurance policy labeled
“catastrophic coverage.”

Mr. SHaPLAND. It is labeled a Medicare supplement policy, and it
only supplements areas where Medicare is paying and covers the
gaps of Medicare.

Senator HeiNz. Yet it does not, does it?

Mr. SuarLanD. Yes, it does. It covers the gaps——.

Senator Heinz. Well, I have taken too much time; I apologize.

Chairman MEeLCHER. No, that is fine. I think this is reaily the
nuts and bolts of what Mr. Shapland can provide us. Let me restate
it and see if my statement is correct, Mr. Shapland. .

You are testifying on behalf of both Mutual of Omaha Insurance
Co. and also the Health Insurance Association of America. What
you are testifying is that Medicare goes so far, that there are Medi-
gap policies that extend that only in the areas that Medicare now
covers; is that correct?

Mr. SuarLaND. That is correct.

Chairman MELCHER. And that you personally believe that we
should go much farther, and that your vote and your tax dollar, as
far as your vote is concerned, could wisely be used to go farther for
the elderly; is that correct? .

Mr. SHAPLAND. In the area where people cannot take care of
themselves, I think we have to spend some tax dollars.
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Chairman MEeLCHER. In exactly the instances of the witnesses
that we have heard? ‘

Mr. SHAPLAND. Sure.

Chairman MeLcHER. All right. Might I ask you one more ques-
tion at this point. Is that testimony that you have just given there,
your feeling and your tax dollar and your vote, or is that the feel-
ing of the Health Insurance Association of America?

Mr. SuapLanNp. The Health Insurance Association of America
recognizes that there are people who cannot afford private insur-
ance, just like they cannot afford food or clothing or shelter; and
the Government needs to step in and take care of those people.

We have had lots of testimony that even though there is such a
Government program that it also has all kinds of loopholes that
you have to deal with. And we are asking you—we are on your
side, and we think they need to be examined, and the Medicaid
Program modified.

Chairman MEeLCHER. The Medicaid Program what?

Mr. SuapLAND. The Medicaid Program to the extent that it is not
doing the job that it was intended to do needs to be modified, and
we commend you for looking at the shortfalls of the Medicaid Pro-
gram and fixing them.

Chairman MELCHER. Please proceed.

Mr. SuapLAND. I know it might be confusing. I was only trying to
explain what the “potholes” were, as Senator Heinz mentioned,
what the potholes are that do not need fixing, and what the pot-
holes are that do need fixing.

Senator HeiNz. And “black holes” as well as potholes.

Mr. SuarLanp. Black holes, potholes. You are absolutely right.
There are these potholes out here, and I commend you for examin-
ing and look for those potholes and finding out what can be done
about them. We are all together in this. It is a heck of a job, and
we commend you for your effort.

One pothole that does not need to be fixed is the one that Dr.
Bowen says we need to fix. I think he is expending his energy in an
area where it does not need to be spent, because that is one pothole
that has already been fixed. There are a lot of potholes out there
that have not been fixed, but that one has.

Chairman MerLcHER. Well, he recommends, I think $4 a month
additional. :

Mr. SHAPLAND. Right.

Chairman MEeLcHER. Which is $48. Would $48 spent in the pri-
vate field do as much?

Mr. SHarPLAND. It was $4.95, I believe.

Chairman MELCHER. Five dollars, or $60 per year.

Mr. SHarPLAND. Right.

Chairman MgeLCHER. Would 360 spent in the private field do as
much as what Bowen proposes?

Mr. SHAPLAND. At $60, we can sell the same thing Bowen pro-
goses. There is a misconception about what most people want to

uy and what was said here about somebody dropping a policy be-
cause it was $60 a month instead of $5 a month—well, the insur-
ance industry has a wide range of premiums. We have all kinds of

olicies. We have policies that are $11 a month, or $60 a month, or
§100 a month. You know, it depends on what kind of benefits you
want,
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Chairman MEeLcHER. Well, 1 have concluded one thing, and 1
want to be sure I am right. What you are really recommending is
that we go beyond the Bowen proposal to take care of some of the
gaps that were evidenced today.

Mr. SuapLanp. That is right. What I want you to realize is that
the gaps that he is trying to close have already been closed, plus
they are very minor gaps in any event, even if they had not been
closed, compared to—look at the chart over there; that is all you
have got to do—and you see that Mr. Bowen's proposal is a scratch
in the bucket or a drop in the bucket or whatever you want to call
it, compared to what the catastrophic needs today are. :

I mean, for people who are spending money who are not covered
by insurance programs, it is nursing home care, and Bowen does
not make any change in the nursing home coverage.

Chairman MELCHER. And home health care, too. v

Mr. Suarranp. Home health care, respite care. All of those
things need to be wrestled with. We have to decide what are the
true catastrophic needs of the people, but also how do you finance
them, and then how do you change health care to minimize those
costs besides. And home health care and respite care and those
things were suggested here today, and those are good suggestions
or ways of trying to minimize the health care costs that are out
there, and let people take care of their own, but have some relief
and so on, to keep people at home.

Chairman MeLcHER. Mr. Shapland, | am sure you have paid at-
tention to and gone through very carefully the booklet, the paper
published by the Harvard Medicare Project in March of last year
that said—I think they titled it, “Medicare Coming of Age.” In
that, they say that one-quarter of all Medigap plans are worthless
because they simply duplicate existing Medicare coverage.

First of all, does the Health Insurance Association of America
take care of everybody? Does everybody that sells Medigap insur-
ance belong to this association?

Mr. SuarrLaND. No. The Health Insurance Association of America
- rfl:lpr?sents the majority of the health insurance business, but not
all of it.

Chairman MELCHER. Is that statement of theirs in this study cor-
rect, that one-fourth of all Medigap policies merely duplicate what
is already there, and coverage that is already there in Medicare?

Mr. SHarLAND. | have not read the report, but that statement—
i’paybe it is being taken out of context—I would say it is a blatant
ie.

Chairman MEeLcHER. It is what?

Mr. SuapPLAND. A blatant lie, unless it is being taken out of con-
text.

Chairman MeLcHER. Oh, I just assumed that probably you knew
a lot more about this report than I do.

Mr. SuarLAND. No, I have not read the report.

Chairman MeLcHerR. Would you mind digesting it for us?

Mr. SHAPLAND. Let me explain why I say that it cannot be true.
The Health Insurance Association of America, the National Asso-
ciation of Insurance Commissioners, people from HCFA, people
from AARP—just a broad spectrum of people—sat down many
years ago and said if companies are going to sell a Medicare sup-
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plement policy, what should that policy do and not do. And there
was broad agreement about what it should do and not do. So all
the States have laws saying what Medicare supplement policies can
do and not do. And by law, there is no duplication of Medicare by a
Medicare supplement policy. So I do not see how they can make a
statement like that.

Chairman MELCHER. Would you mind digesting it? I think there
are only 80 pages or so. Would you mind digesting it and giving us
your reaction to it, because I suppose it has a certain amount of
prestige, and we need to fully understand—— :

Mr. SuapPLAND. I would say that that statement somehow had to
be taken out of context, or T did not understand it.

Chairman MEeLCHER. Yes, and that is a danger we are all prone
to fall into. It would be helpful for us on the committee if we could
have your reaction. '

Mr. SuapLanp. I will be glad to serve your committee in that
way.

Chairman MEeLcHER. All right, thank you. :

One last thing. Would you recommend that standards be estab-
lished for private insurance coverage to complement Medicare? We
have already got the standards to a certain degree, that require
Medigap policies attempt to describe their coverage. If we are seek-
ing to close some of the real gaps, the real catastrophic gaps that
now exist between private insurance and Medicare, shouldn’t we
have some sort of a requirement established that private insurance
might attempt to pick up what is now totally uncovered, such as in
many instances, nursing home or home health care?

Mr. SuapLanp. I think I understood you to say you understood
that Medicare supplement policies do have in every State a legal
standard that we have to follow. :

Chairman MeLcHER. Yes.

Mr. SuaprLanp. OK. But as I mentioned earlier and we got into a
good dissertation on, those Medicare supplement policies only cover
the types of medical expenses covered by Medicare itself, and when
Medicare runs out or has coinsurance, then these policies fill in
those gaps. 4

But like you mentioned, nursing homes are not covered. Medi-
care supplement policies do not cover nursing home care.

Chairman MELCHER. Or home health care.

Mr. SuAPLAND. Or home health care and so on. Actually, Medi-
care pays 100 percent of the home health care it recognizes, but
sometimes Medicare does not recognize certain kinds of home
health care. :

As far as nursing home care is concerned—and that is the great,
big area of catastrophic cost—the National Association of Insur-
ance Commissioners spent some time with the industry and other
people on this very. issue that you raised and just adopted some
standards for nursing home policies.

Chairman MeLcHer. Would you provide those for us?

Mr. SHarLAND. Sure.

Céxairman MEeLcHER. All right. Thank you very much, Mr. Shap-
land.

[The prepared statement of Mr. Shapland follows:]
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1 am Robert Shapland, vice President and Actuary for the Mutual of Omaha.
Today I also represent the Health Insurance Association of America. The HIAA
is a trade association, representing some 335 insurance companies. OQur
menbers write over 85 percent of the private health insurance provided by
insurance companies in this country. Many of these companies, including my
own, also design and underwrite private insurance plans that coordinate with
the Medicare Program. Mutual of Omaha has many years of experience in that

particular business.

The HIAA appreciates this opportunity to comment on proposals for
financing catastrophic health care under Medicare. We commend you, Senator
Melcher, and this committee for exploring this issue, however, we encouraée
you to look beyond mechanisms for finmancing acute hospital and medical care.
fcute hospital/meaical care expenses are not the predominant cause of
catastrophic expenses among the aged. In fact, approximately 70 percent of
Medicare eligitles have catastrophic private Medicare Supplement coverage.
The elderly are most at risk for chronic long tem care and outpatient drug
sxpenses — ltems not covered by Medicare. Specifically, 42 percent of the
elderly's total cut-of-pocket expenses are for nursing home care. Llong temm
care is a complex health policy issue requiring tnéugntful and balanced debate.

1f I could sunmarize for you the prevailing conclusicn from cur industry's
assessments of Medicare and its present congdition, I would have to say that we
see no compelling need to begin a major overhaul of this program. In our
gpinion, the current combinaticn of private ang public coverage is serving the
public well. So, since the system obviously is not *broken®, a major ®fix®

hardly seems warranted.
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From all inclications, the joint Medicare/Medigap program enjoys a
remarkably high degree of public approval dnd msets acute care needs not '
coversd by Medicare. The Medicare program is being efficiently acministered
by & successful partnership between the Health Care Financing Adninistration
and the private insurance industry. You should be mindful, however, that in
the past few years, underfunding of Medicare carriers and intemmediaries is

seriously undermining that venture in cooperative management.

The fact that seventy percent of Medicare beneficiaries use private
supplemental insurance to fill the program's ever increasing geauctibles and
co-payments attests to its success and to the practical accommodation of
public and private interests. Since an additional 10 percent of the elderly
are covered by Medicaid, only 20 percent of those gver 65 are without
protection against gaps in Megicare. It seems to me that this points out an
area where some limited goverrment action may be sppropriate; i.e., to further
assist those few who are not able to cope financially with the rising
coinsurance, deductibles, and out-of-pocket costs associated with Medicare via
the pu:chase of sucplemental insurance. Although this proplem for the elgerly
poor should not be underestimated, it should not be the sole peason for g
major overhaul of a smoothly operating program. iimited financial afo to
those few indigent that fall outside of current Medicaid qualification rules
{s the only supplemental coverage area where & problem exfsts and a solution

is needed.
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CATASTROPHIC PROTECTION UNDER BMPLOYEE GROUP INSURANCE

Protection agalnst catastrophic health expenses are the major concern of
the private health insurance industry. Private health insurance provides
protection against health care expenses for an estimated 190 million Americans
of all ages. Of all fmericans covered by private heal_tn insurance, it is
estimated that over 160 millfon are protected by programs that are
comprenensive in nature, providing coverage for both in and out of hospital

v

expenses.

For the working population, studies of group employee benefit plans among
commercial health insurance companies have shown trenas toward adcption of
plan features that will both help contain costs and improve the comprehensive-

ness of the plans:

-- A higher percentage of employees today than ever before have larger maxi-
mum benefit levels with nearly 80% having maximum berefits of $1,000,000 or
moTe.

-- 91X of employees have cut-cf-pocket expenses limited to $2,000 or less.

— Over $9% of insured employees have coverage for inpatient expenses associ-

ated with mental and nervous disorders.

— Over half of all insurec employees have coverage for home health care and

almost two thirds for secong surgical opinions.



STATE HIGH RISK POOLS FOR UNINSURABLES

We cannot fall to mention that not everyone can buy imdividual insurance
products in the private marketplace. The commercial health insurance industry
has long supported legislation to make health insurance available for persons
tonsidered uninsurable in the individual health insurance marketplace. This
legislation, S. 1372, $.2402, and S. 2403 introducted guring the 99th Congress
by Semators Heinz, Kemmedy, and Durenberger, respectively, would encourage
states to establish qualified risk pools for uninsurables, including persons
unable to buy health insurance coverage due to such chronic health conditions
as diabetes, heart disease and AIDS. The industly expects similar legislation
to be introduced again this year.

Several models for an effective risk pool already exist. Ten states
currently have some form of risk pool offering comprehensive major medical
insurance to high risk people. The pool operates like any other private
insurance plan. If the pool experiences losses, those losses are shared by
all the insurers in the state. The pools would be established in the states
ang regulated like other state insurance. The feaderal legislation simply
establishes minimum standards based on the experiences of successful state

pools and ensures a fair distribution of pool losses.

Most important, the state high risk pool proposals would ensure the
availability of health insurance to all Arericans, regardless of health

condition, with minimun federal regulation, and at no cost to the fegeral

treasury.
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MEDIGAP INSURANCE: A PUBLIC/PRIVATE SECTOR SUCCESS STORY

For the nation's elderly, the HIAR believes that Medicare together with
the private health insurance industry are deing g good job in providing
protection againet the medical costs of acute catastrophic illnesses. We are
prowd of our record in providing supplemental coverage to the Medicare program
80 that the Medicare beneficiary can fesl confident that his or her acute

health care needs will be met in the future.

There have been sone assumptions in the past that private insurance 1s
confusing and duplicative. This premise is invalid. A 1983 HCFA study of the
effectiveness of state regulation of Medigap insurance found that duplicative
coverage was rare., Further, the October 1986 GAD study prepared for the House
Ways and Means Health Subcomnittee concluded that state regulation of the
Medigap business was working well in controlling sales abuses. Of the
millicns of policies presently in force, we are aware of only a handful of
alleged violations brought to'the attention of HCFR. Upon investigation, the
majority of these cases were closed because they didn't warrant federal
action. MCFA coordinates review of alleged violatisns of federal statutes
together with the Fegeral Trade Commission and the Fostal Service. The HIAA
feels that this process is adeguate and that no new federal regulatory

sctivities are warranted.

HCFA's and the GRO's findings reflect the tremendous efforts made by state
insurance regulators and the insurance industry in response to events of the

late 1970s concerning agent sales. In 1577 indivicual state insurance
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regulators asccelersted sgent enfoxcement procsdures $o curtail sales abuses.
In 1979 HIAA's president wrote all member conpanies and insurance regulators
calling for joint efforts toc remedy sales sbuses by a few, but neverthelass
embarrassing number of agents. That same year, the National Association of
Insurance Commissioners appointed a special consumer-oriented Advisory
Comittes on this issue, which ircluded representatives from HEW, the FIC,
consumer and senior citizen groups, and members of the insurance industry. As
& result of the Advisory Committee’s efforts, the NAIC then adopted model
state standards later embraced on the federal level in the 1980 Bautus
foenciment. Consequently, virtually all Medicare Supplement policies now on
the market meet or exceed those starxiards.

Aqgitionally, this multi-interested Advisory Committee developed the Guide
to Health Insurance for Pecple with Medicare, presently available through

HOFA. Qurrent state law requires that this simplified buyers' guice be
provided to purchasers of medicare Supplement coverage, along with an cutline
of coverage depicting gaps in Medicare coverage and how partigular Megicare
Supplement policy benefits relate to these gaps. Also, current law requires
delivery of a special notice when rﬁ:lacement or agdition to existing coverage
is involved. The HIAA would be glad to furnish the Committee with examples of
these materials upon regquest.

Further, state law requirements dealing with Medicare Supplement policies
offer the beneficiary the opportunity to return & policy within 30 days of
purchase, as well as recejve a full refund. Also, state laws dealing with
Medicare Supplement policies require high loss ratics, tyuth in agvertising,
fair trade practices {ircluging s/a,las, underwriting and claims practices, and
simplified policy language ramirénents), and other valuable consumes
protections, /



To ensure that all of these controls are adequate, an NAIC subcommittee
recently surveyed state insurance departments regarding citizens' complaints
related to Medigap insurance. This survey indicated that the limited number
of complaints were not the result of any deficiency in NAIC model laws.

Tnis same type of process outlined for Medicare Supplement in protecting
the aged is being undertaken by the insurance industty and the NAIC regarding
private long term care insurance. Current efforts center upon developing
regulations that will appropriately control the marketplace, yet facllitate
‘experimentation and exploration of what consumers want to purchase in the long

term care field.

WHAT MEDIGAP POLICIES COVER

Private Medicare Supplemental policies typically cover such out-of-pocket
costs under Medicare as co-payments and deductibles for hospital and doctor
gervices. In keeping with the Baucus Amendment to the 1980 Social Ser;urity
Disability Act {P.L. $6-265), the states now require Medicare Supplement
policies to meet certain minimum standards, as follows: 4

— Coversge Of Part B coinsurance for Medicare eligible expenses for hospi-
talization from the 6lst day through the 90th day in any Medicare berefit

peried;

—- Coverage of Part 8 coinsurance for Medicare eligible expenses incurred

guring use of Meaicare's lifetime hospital inpatient reserve days;
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-- Upon exhaustion of all Medicare hospital inpatient coverage, including the
lifetime reserve days, coverage of SOX of all Medicare Part A eligible ex-
penses for hospitalizaticn for up to en additional 365 days; and

== Coverage of 20% of the amount of Medicare eligible expenses under Part B,
subject to a maximum calendar year out-of-pocket deductible of $200 and a
maximum benefit of $5,000 per calendar year.

Bear in ming that these are purely minimum standards, and that insurance
companies are not precluded from the inclusiocn of higher levels of coverage or
additional benefits. In fact, the vast majority of plans exceed these minimum

standards.

SUGGESTIONS FOR ENHANCING THE VALUE

OF MEDICARE AND MEDIGAP BENEFITS TO BENEFICIAKIES

If the federal government wants to emhance the value to beneficiaries of
their Medicare berefits as well as their private Medicare supplement policies,
the Health Care Financing Administration could do much more to identify for
Medicare beneficiaries those physicians and other providers who regularly
accept assignment. By helping beneficiaries find Medicare participating
physicians, HCFA could greatly relieve the hign insurance costs and
out-of-pocket costs that stem from provicer balance billing. HOFA could
publish directories with the names of participating physiciens and provice
toll-free hotlines. It could alsc develop incentives for electronic billing

of physician claims and for streamlining the coordination of billing for

Medicare and Medigap benefits.
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The HIAA also endorses Medicare's use of more stringent cost contaiment
techniques $o help keep that program solvent, For example, we encourage
sedicare to be more aggressive with utilization review, pre-admission
certification and mandatory sesond surgical cpinion programs. These are all

steps being used more routinely in private managed health care plans.

TAX INCENTIVES FOR PRE-FUNDING RETIREE HEALTH BENEFITS

One important way both to help the elderly poor and to complement the
Megdicare program would be to epcourage more employers to provide health

benefits 'to their retired workers.

The U.S. Depactment of Labor reports that currently, only 57 percent of
employees in large and medium-sized companies will receive employer-provicec
health benefits to supplement Medicare upon retirement. Although this number
is expected to gfow, coinciding with the growth in the size of the elderly
population, federal tax policy is a major reascn why many more employers are

choosing not to do more for retirees.

The Deficit Reduction Act of 1984 placed limits on the tax advantages of
pre-funding retiree health penefits. I urge Congress to consider the wisdom
of federal tax policy which discourages employers and employees from entering
into financial arrangements today, which would generate greater private
capital for the health care needs of tomorrow's elderly. In our minds,
employers should be encouraged to provide such benefits by allowing them
maximan flexibility and positive incentives to respond to the growing

financial needs of their retirees. Pre-funding for retiree health care needs
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not only helps relieve political pressure tc expand govermment financing of
long term care, but promises to be one of the truly promising ways to promote
lorg range financial planning helpful to the develop of an insurance market
far 2 long tem care insurance product.

In short, DEFRA's tax provisions on pre-funding retiree perefits is
causing employers to curtall the funding of retiree heaith benefits. I urge

Corgress to examine this issue.

PROPOSALS FOR RESTRUCTURING MEDICARE

various proposals have been advanced to expanc or rest:uctd:e the Medicare
program. In assessing this {ssue, the HIAA feels that various problems under
the Medicare program should be prioritized.

The first pricrity of {ongress should be to ensure the adequate financing
of current Megicare benefits. Next, Congress should reinstate originally
promised benefits and provide sufficient funding. 8oth efforts will entail
hard decisions regarding who should bear this cost. That Medicare no longer
provides for originally promised acute care coverage is apparent in the fact
that in the last ten years, hospital irpatient toverage has decreased from 75%
to 6K of charges, while Part B coverage has dropped from €5% to about 57% of
charges. Further, Medicare extended care benefits cover only 2 of all
nuxsing home costs. Retumrming Medicare berefits to original lesvels will cost
billions of doilars. This revenue should be found before Congress exacerbates

the atove-mentioned problems still further by adding new benfits.
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Finally, given that Congress finds edequate funding to meet these
priorities, it could then turn its attention to the catastrophic needs facing
2 limited mumber of citizens who cannot afford to purchase private coversge
which £ills in Medicare coverage "gaps®. Since the vast majority of Medicare
beneficiaries can afford private suoplemental insurance, solutions should 'bve
limited to financing catastrophic benefits for the limited numoer of near-poor
not covered by Medicaid. Tax subsidies for those who are partially able to
purchase private insurance would iimit the financial burden on the federal

govermment.

CATASTROPHIC COVERAGE NEEDS REGARDING LONG TERM CARE

Tragically, the problem few elderly fall to anticipate is that nelther
Medicare nor private Medicare supplemental policies cover long term custcdial
care. Proposals to expand Medicare benefits are not a solution because acute
care expenses are not the usual cause of catastrophic expenses among the
elgerly. The real problem is chronic long termm care. Based on a recent study
financed by the National Center for Health Service Research, for those aged.
who spent more than $2,000 cut-of-pocket, 81 percent of their additionmal

expenses were for mursing home care.

The costs associated with long term care insurance are so vast that it is
hard to imagine how the federal government could finance every citizen's needs
in this area. Thus multiple financing mechanisms must be utilized. Those

with means will have to provide for their own protection through private

insurance. Those with limited means might receive tax subsidies to purchase
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private insurance. For some of the poor, the Medicald program i{s already
financing long temm care, but the program may need to be expanced to cover all
poor and not just the ¢ategorically poor.

INSURANCE INDUSTRY INITIATIVES REGARDING LONG TERM CARE

About four years ago, an HIAR Task Force was established to explore this
issue. A report, "long Yerm Care: The Challenge to Society™, produced by the
Task Force, is avallable upon recuest. In December 1984, an incustry-wids
conference was held to build on the task force report ang to expose industry
representatives to the range of long temm care issues from a variety of
perspectives. In November 1985, the HIAR joined other national organizations
representing the aged, providers and payers In sponsoring & national
confererce entitlied: *Private long Term Care Insurarce - the Emerging
Market.® The proceedings of that conference are avallable from our Rublic
Relations Division.

In its celiberations, the HIAA Long Term Care Task Force has identified
some of the problems associated with the development, administration ang
marketing of a long term care product. These problems are not trivial ang
solutions are not sasily achieved. As possible solutions are found, they must
be tested in the marketplace to see whether or not they will work.

Industry representatives have participated in mnupercus conferences ang
hearings called to bring interested parties together to begin a broad based
effort to resclve some of the problems. In addition, indivioual companies are
exploring and/er are entering into the private sector market fOT long tem
care insurarce.

72-699 0 - 87 -- 3
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A recent HIAA survey of our member companies has found that 12 companies
offered an individual ingemnity long texm care insurance policy asl of June
1986. Since June, foux more companies have entered this market. We have
defined this type of policy as one which covers nursing home stays and/or
home health care for not less than 12 consecutive months. Because many
camanies have just entered the market, it is too early for them to have
curTent infommation on the number of policies sold. However, those companies
having data show that there were about 130,000 policyholders as of Janwary 1,
1986, Further, for those companies with greater enrollment experience, the
average current age of 3 policyholder is 75. At least one long temm care
insurance prom::t is available in every state except (onnecticut. However,
since then, at least two companies have filed long term care preducts in that
state. Typically, four to fivé HIAA companies are selling policies in each

state.

Services currently covered by long term care policies {nclude skilled,
intermediate, custodial, and home health care. Of the 12 policies analyzed,
all offer skilled nursing care, 10 offer intermediate nursing care and
custodial care, and 8 offer home health care. The maximum benefit period for
a typical policy is 3 years, although a substantial number offer 5 years of
coverage. Finally, companies typically effer policies with a choice of either
20 or 100 days during which a person must be confined to a nursing home pefore

insyrance payments can begin.

in total, 15 additional companies are developing new products. Many of

these afe descrived as "group insurance™ (i.e., marketed to groups with little
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or no imdividual underwriting). At least one company has filed for approval
of a group policy.

It appears that new progucts are being Introduced with increasing
frequency and that the next generaticn of long temm care insurarce products
will be more diverse than the current cne. E£ach venture intoc the marketplace
provides the industry with additional information on the feasibility and
viability of private long temm care insurance coverage.

Long term care may well be the major health policy issue in the coming
decades. The incdustry and individual companies are exploring the problems and
seeking sclutions. Both govermment and private rescurces are required to meet
current challenges and plan for the future needs of our expanding elderly
population. The Health Insurance Association of America stands ready to join
in the public debate and offers its assistance to this committee as you

deliberate this pressing national problem.
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Chairman MELcHER. Senator Heinz.

Senator Heinz. I will just take a moment because I asked prob-
ably more than my fair share of questions earlier. Mr. Shapland,
one of the recommendations you made in your testimony has to do
with getting employers to fund retiree health benefits. How much
is that going to be a solution to the problem?

Mr. SHAPLAND. It is hard to tell. I do not know if anybody would
know the answer to that. All we do know is that when employers
see a need for retirement income, then when they fund for that,
IRS and tax laws and so on will recognize that as a legitimate busi-
ness expense.

But if an employer also said, well, we nced to recognize that our
retirees when they retire are going to have long-term nursing
home care costs and expenses like that that are catastrophic and
want to fund for that, then IRS says no.

Senator Heinz. The Brookings Institute is studying the viability
of various financing options for long-term care; that is the Alice
Rivlin Task Force. I am told that their preliminary analysis shows
that private insurance is unlikely to be purchased by very many
Americans. I guess right now, there are about 130,000 policies out-
standing, offered by about 12 companies.

How do we deal with the apparent lack of marketable long-term
car;e insurance policies by the private sector, namely your indus-
try? .

Mr. SuarrLanp. [ thought the answer to that was pretty well
demonstrated here today and discussed, and that was education.
You know, people when they are 40 years old——

Senator Heinz. I beg your pardon?

Mr. SHAPLAND. It is an educational process, as was discussed
here. People age 40 without a lot more education do not think
about, gee, I have got to start funding for long-term care. They
might think a little bit about pension costs or something like that,
but they do not visualize themselves being in a nursing home.

So it fits an educational process that I think is tied in with the
whole gamut of catastrophic costs. There is a big educational proc-
ess that needs to take place regarding what Medicare pays, what
Medicaid pays, what is not covered, where you need to buy some
insurance. As far as the number of people covered currently by the
private insurance industry by private long-term care policies, that
i1s a very low number, because it is in its infancy. Long-term nurs-
ing home care policies have just begun to be sold so we have not
really been given a chance.

Part of the reason that we have not sold nursing home care poli-
cies up to this time is because we did not have any actuarial statis-
tics, and there is quite a risk involved in engaging in a market
where you have no data.

Senator Hrinz. Well, I understand the difficulties in pricing, but
in view of the study that was done last year by the American Asso-
ciation of Retired Persons, which shows roughly 79 percent of
senior citizens think that Medicare is going to cover their health
care needs, including nursing home care. I would scarcely describe
that as an educational problem. It is like everybody believing that
the world is flat when in fact it is round. And to say that in 1492,
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Columbus was dealing with an educational process is to slightly un-
derstate the problem. :

Mr. SHAPLAND. I am sorry, but I do not follow that. I would think
it would be an educational process.

Senator Heinz. Well, what I am saying is when you have most of
the people, including people who have learned the hard way, think-
ing they are going to be taken care of, and they are not, that
means that there is a body of conventional wisdom out there that
is so broad and so deep that it defies what we think of as educa-
tion. I do not know what the next hierarchy of convincing people
that the world is round rather than flat has to do with, but it is
geeper than—there is just a little prejudice we have to overcome

ere. .

Mr. SHAPLAND. It seems like you are saying that it is beyond edu-
cation. I would hope it would not be. You might be right that we
can educate the people.

Senator Heinz. Well, we have had Medicare for 20 years. The
coverage on it has not been expanding.

Mr. SHarLAND. But how much energy has the Federal Govern-
ment spent on telling people that nursing home coverage was not
covered so there was not a misunderstanding?

Senator HEINz. So we should have an educational program that
says the Federal Government does not cover nursing home care,
and so do not get sick?

Mr. SuarLanp. The private insurance industry does, by the way.
The private insurance industry says our policies do not cover long-
term care. Is the Federal Government doing that, saying our pro-
gram does not cover long-term care?

Senator HEINZ. So what should anybody be doing about the prob-
lem? You say it is an educational problem.

Mr. SuapLanD. First of all, you have to understand that you need
the insurance and that you do not already have it. You are not
going to go out and buy private insurance if you think you already
have it. We are doing our part, and we will be glad to do more, and
we ask you to do the same.

Senator HeiNz. Well, what should we be doing?

Mr. SuapLAND. First of all, both of us have to help educate the
public that they do not have the coverage, so that they purchase
the coverage out there. I think the last survey said there were
something like 70 companies offering long-term care insurance.

Senator HEeinz. Well, I understand we both have to somehow
educate the public. How do we do it?

Mr. SuapLAND. I am not in the education business.

Senator HEINz. Senator Melcher is holding a hearing, which is
not unlike hearings I held over the last 6 years, to try to educate
the public that when it comes to long-term care, the typical Ameri-
can has this insurance “bulletproof vest,” but as I said, it has got a
big hole over the heart, because it does not cover long-term care.
We have been trying—Senator Melcher has been a party to those
efforts. He and I served in the House together. We have been
aware of that problem. We have been trying to dramatize it for in
excess of a decade. You know, we need some ideas as to how we can
do a better job, because we are not doing a-very good job at this
point.
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Mr. SuarLaND. I think we are in absolute agreement.

Senator Heinz. Yes, but how do we do a better job?

Mr. SuapLanp. OK. I guess if | were in your position, I would
look for somebody in advertising to help me, because I am not an
expert in that, and you probably are not either. I do not know if
you use full-page ads, if you use newspapers, broadcasting—I do
not know what you do. That is up to people who are experts in edu-
cating people and advertising and so on. I think we nced to look for
help in that area; I agree with you.

Senator HEeinz. Just call up Doyle-Dane-Bernbach and buy some
advertising.

Mr. SuapLAND. Sure.

Senator HEinz. Thank you.

Chairman MELCHER. Senator Pressler?

Senator Pressier. Let me first of all welcome you here to this
committee. 1 know you are associated with Mutual of Omaha,
which is headed by Mr. V.J. Skutt, who is formerly from South
Dakota, and I think he is one of the most honest and finest men—
we are very proud of him. He comes back to South Dakota about
once a year to give a speech.

The point I am making through that is that we seem to have a
problem here, but I do not think it is necessarily the fault of the
private insurance companies. If there is misinformation, we should
root it out. But there is nothing wrong with being in business. You
have got to make a profit. I think it is easy to “beat up” on the
health insurance companies, but I do not know if that does much
good, especially since you are here with crutches, so we should not
beat up on you.

Mr. SuaprLAND. Go ahead and beat on me.

Senator PressLer. The thing we are trying to find here is the
truth and who is responsible. In many areas, as you have pointed
out, the private health insurance companies appear to be doing
what they say they are doing, and they are not misleading any-

But there are still people—and we have heard cases this morning
of people who are falling through the cracks somehow. I am just
embarking on a visit to all 66 counties in my State, which will take
a while to get done if I want to keep my voting record up here in
the Senate. I am sure that in many of those counties, I will meet
people who will say that they cannot buy private health insurance
for one reason or another, and they are left out in the cold. So we
do have these catastrophic cases.

I want to just address a general question to you about the group
you represent—and I know that you are an easy target for criti-
cism. But does the ‘profitability of the health insurance companies
that you represent exceed the profitability of other insurance com-
panies? Could you explain a bit of that? -

Mr. SHaPLAND. Sure. I do not know what the figure is, so I will
just make a rough approximation, and I do not know that it is too
critical. But I would say maybe half or a lot more of insurance is
sold by nonprofit insurance companies.

Senator PressLER. By nonprofit companies?

Mr. SuarLanD. Nonprofit insurance companies, like Mutual of
Omaha. They are designated “mutual” companies.
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Senator PrESSLER. So your company is a nonprofit company?

Mr. SnarLaND. Right. A mutual company is owned by its policy-
holders and is not in the business to make a profit.

Senator PressLer. So the companies that you are representing
today, are they nonprofits?

Mr. SnapLAND. Yes, if it is a mutual. Anytime you see a name
like Mutual of Omaha, Mutual of New York. Prudential is also a
mutual company, and so on.

Senator PressLER. OK. So if you start making a profit, then you
pay a dividend; is that right? '

Mr. SuapLanD. Life companies pay dividends. But health insur-
ance dividends are very rare compared to—like you are used to
dividends on life insurance—and that is because health insurance
companies have a different operating philosophy regarding health
insurance than life insurance. In life insurance, you normally put
loadings in your premiums so that you have margins and then
return some of those margins in dividends. Health insurance is
usually run on a basis where you try to price it exactly right so
that you do not have margins,

Senator PressLER. Before you can offer an insurance policy to
someone, there has to be some law of averages. If you started writ-
ing insurance policies for all these catastrophic cases, you would be
losing a good deal of money; is that correct?

Mr. SuapraND. No. The insurance industry has sold million-
dollar major medical policies to almost every employer and individ-
uals who want to purchase it. We run that risk, and right now,
most of us are surviving. There are some companies that have had
problems with it.

Senator PressLer. But if you begin to provide full insurance cov-
erage for all the situations and expenses we have heard this morn-
ing, you would lose money; is that not true, unless you raised your
premiumns substantially?

Mr. SuapLanp. Well, the formula is that if you charge a premi-
um that is adequate to cover your expenses and claims, then you
do not lose money, and if you do not charge that much, you will
lose money,

The insurance industry presumes that it can sell long-term care
insurance and be okay. Otherwise we would not be doing it.

Senator PreSSLER. So if these witnesses that you have heard this
morning had purchased that at the right time, they would not be
having the problems they are having today?

Mr. SnapLanD. Right. And if you are talking specifically about
long-term care and the insurance companies now developing those
policies, that is right.

Senator PressLER. Do you feel that the three witnesses who testi-
fied before us today are the exception rather than the rule?

Mr. SnarLaND. No. 1 thought they sounded like average cases.
They are the ones that were faced with the catastrophic costs in
areas not covered by Medicare and Medicare supplement policies.
When Medicare was designed, I do not know if it was on the basis
of what the Government knew that they could afford and not
afford to cover, and cost containment rationale and so on, they
chose not to cover out-of-hospital drugs, they chose not to cover
long-term care, and so on. And that is why you are here today.
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Those problems are real problems faced by the average person out
there, and we need to work for solutions. And we want to work
with you on that.

Senator PrrssLer. How much is the average monthly premium
for a typical Medicare supplement, and how much is it for a cata-
strophic policy?

Mr. SHAPLAND. Well, a Medicare supplement policy, by legal defi-
nition of the minimum standard, is a catastrophic policy.

Senator PressLER. All right. How much is an average monthly
premium?

Mr. SHAPLAND. I think the average premium, for the catastrophic
portion, is something like $60.

Senator PressLer. Sixty dollars?

Mr. SuapPLAND. Right. But that is because most of the people who
buy Medicare supplement policies are not happy with only cata-
§trophic; they want to get first-dollar coverage, not just catastroph-
ic.

Senator PrRessLER. They want to get everything covered.

Mr. SuarLanND. They want to get everything covered under their
policy. You have got to remember every time I talk about Medicare
supplement, we are talking about only those kinds of expenses cov-
ered by Medicare. Senator Heinz was rightfully confused about
that. But in that realm of Medicare coverage and Medicare supple-
ment policies which cover the same kinds of expenses, most people
are not happy just buying the catastrophic long-tail costs, if you
want to call them that. They want first-dollar coverage, and they
pay more. _

But the insurance industry has a whole set of policies with small-
er premiums that are catastrophic. But every Medicare supplement
policy is catastrophic. It is just you pay more if you want first-
dollar coverage.

Senator PrRESSLER. On page 3 of your testimony, you state that,
“Limited financial aid to those few indigent that fall outside of cur-
rent Medicaid qualification rules is the only supplemental coverage
area where a problem exists and a solution is needed.”

Mr. SHAPLAND. Again that was within the context of the Medi-
care realm of things. ’

Senator PressLER. Within the Medicare realm. OK. So you would
amend that statement to that effect?

Mr. SuarLanD. Right. You see, this statement was in the context
of Medicare, and maybe it did not come across to some of you that
way.

Senator PresSLER. And you also state on page 3, “The fact that
70 percent of Medicare beneficiaries use private supplemental in-
surance to fill the program’s ever-increasing deductibles and copay-
ments attests to its success and to the practical accommodation of
public and private interests.”

So your feeling is that if that were 100 percent of the Medicare
beneficiaries use private supplemental insurance, that that would
solve the problem?

Mr. SuapPLAND. It would solve only the catastrophic problems re-
lating to the types of coverage covered by Medicare—not long-term
care, drug care, and so on.

Senator PrReSSLER. So we would still have a problem.
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Mr. SuaprLAND. I am sorry that that statement was misleading.
Now that we are engaged in this conversation, I can see that some-
body could interpret it like that. But in the realm of the Medicare
field of expenses, private coverage has provided catastrophic cover-
age to 70 percent, 12 percent are covered by Medicaid, about half of
the remaining would be covered under Medicaid under Bowen’s
proposal because they have to spend $2,000 to get to the cata-
strophic that Bowen proposes, and by that time they would be in
Medicaid anyway—so why spend money under Bowen’s proposal to
get Medicaid when they would just get the Medicaid anyway? And
Bowen says that the remaining, the other people who do not have
any coverage, who are another few percent, could buy his coverage.
Well, they can buy coverage from us, too.

Senator PrRessLER. Let me ask one final question, Mr. Chairman,
and then I may have some for the record. I am trying to thorough-
ly understand this.

On page 4 you state, “For the working population, studies of
group employee benefit plans among commercial health insurance
companies have shown trends toward adoption of plan features
that will both help contain costs and improve the comprehensive-
ness of the plans.” Then you say, “A higher percentage of employ-
ees today than ever before have larger maximum benefit levels,
with nearly 80 percent having maximum benefits of $1 million or
more.”

Now, what does that mean, that 80 percent that have maximum
benefits of $1 million, so they can get coverage——

Mr. SnapLann. We are saying that those employers that have
bought group insurance for their employees, that 80 percent have
full catastrophic coverage.

Senator PressLEr. Those companies that have coverage for their
employees.

Mr. SuarLanD. Right, those that have chosen to buy group insur-
ance for their employees.

Senator PressLER. And of course, there are a lot of people—what
percentage of Americans is that?

Mr. SHarLAND. I am sorry, but I do not have that number.

Senator PressLer. OK. It is probably what, 20 percent maybe?

Mr. SuapLAND. Oh, no. We are talking about the vast majority of
the employees. Where you do not have group insurance is where
you have employees with minimum wages, and the employers just
do not have the money to buy group insurance.

Senator PressLEr. What percentage of the people would that be?
Who would that be?

Mr. SHAPLAND. I do not.know. Maybe 10 percent. I am just guess-
ing now.

Senator PressLER. Can we get that for the record? Somebody is
just now providing that to you. What percentage is it?

Mr. SnapLaND. I have just gotten a note that says there are 240
million who are, I guess, employees, and 172 million have group in-
surance—if I understand this note correctly. :

Senator PressLer. So it would be less than 50 percent, then, is
that right?
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Mr. SHAPLAND. Oh, no. There are 240 million Americans, and 172
million have insurance. The vast majority of that would be group
insurance.

Senator PressLER. There are how many million Americans?

Mr. SuapLAND. This says there are 240 million Americans, and
172 million have insurance.

Senator PressLER. Of $1 million or more?
th{. SuarLanp. No. It would be just how many have insurance, 1
think.

Senator PressLER. OK.

Mr. SHarLaND. But 80 percent of the 172 million would have $1
million or more. The insurance industry tries to sell catastrophic
coverage, but some employers just do not have the financial means.
They are working with minimum wage employees with high turn-
over, and they just are not going to come up with the money to
have a group insurance program.

Senator PressLer. Well, 1 thank you. I am going to have some
more questions on some of these statistics. I think some of us who
- are trying to make these decisions have to understand this. It is
terribly complicated. But somehow, some Americans are being left
out. We heard from some of them today who are very hard-working
middle-class people. As I go about my State, as I am about to begin
to start a new project this year of visiting every county, I bet I will
hear from someone who would like to have private geaith insur-
ance, but who cannot get it for one reason or another. There will
be somebody else who thought they had some kind of insurance,
and they did not. Really, I guess that cannot all be thought to be
your fault. Individuals have some responsibility, too, to inform
themselves, and we cannot just expect people not to take some re-
sponsibility of their own.

But there are people who slip through the slats, and we do have
a problem out there.

Mr. SuapLAND. I might comment on one of the things you said
about people who have a heart condition who cannot buy insurance
because they are uninsurable. The Health Insurance Association
has been very active for quite a few years, trying to get Congress to
pass a law that supports State uninsurable risk pools. There are al-
ready at least 10 States that have such pools, so that those people
d(i not fall through the cracks. And we ask you to support that leg-
islation.

Senator PressLER. Thank you very much.

Chairman MEeLCHER. Senator Wilson.

Senator WitsoN. Thank you, Mr. Chairman.

First of all, I do not want to dwell on this at great length, be-
cause there are many other questions I want to ask you, but why is
that legislation necessary? Why can’t the organizations do that vol-
untarily?

: Mx:) SHarrLanDn. The States pass laws, these uninsurable risk pool
aws?

Senator WiLson. Yes.

Mr. SHAPLAND. They can. We are asking for a law to be passed
that allows what we call a fair distribution of the losses of those
pools. Right now, the law precludes self-insurers from being
charged for their fair share of those losses. We think there should
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be a fair distribution of the losses of those pools. That would re-
quire an act of Congress to change that.

Senator WiLsoN. OK. I gather from the comments you have
made that you and your industry are not a supporter of the Bowen
proposal and that you feel that insofar as it supplements existing
gaps in Medicare, that it is not going to do the job, and yet I under-
stood—perhaps this is your personal view that you were expressing
earlier—you said there is need for some tax dollars to be spent to
take care of people who have problems of the kinds we heard de-
scribed this morning.

Is it your industry position that more coverage needs to be af-
forded by additional Medigap coverage from the private sector?

Mr. SHAPLAND. Let me first of all correct a possible misunder-
standing about Bowen and the health insurance industry’s position.

Bowen has many proposals. He had one on expanding Medigap.
We say that is unnecessary because the people already have the
coverage, and he is only making it available on an optional basis,
and whoever wanted to buy insurance has already bought it so it is
not going to do anything; it is not attacking the real areas of
need—long-term care, drug care, and so on. His proposal does not
hit that. And that is why we say that that proposal is not a very
good one.

But Bowen has many other proposals to fill gaps—employers who
cannot afford group insurance on their own without some help;
lower-income people who cannot afford the full cost of insurance,
and so on.

Senator WiLsoN. And who do not qualify for Medicaid, either?

Mr. SuarLaND. Right; they fall between being able to buy private
insurance and Medicaid. And those things, we support; I mean, he
is on target, that where people cannot afford to buy private insur-
ance, maybe the Government needs to help subsidize insurance,
subsidize long-term care insurance and so on to cover that missing
ground, some of those loopholes.

Senator WiLson. All right. On page 3 of your statement you have
indicated that some 70 percent of Medicare beneficiaries use pri-
vate supplemental insurance; that another 10 percent of the re-
maining uncovered 30 actually fall under Medicaid. So that leaves
only 20 percent of those over 65 without protection against gaps in
Medicare.

Mr. SHarLAND. Right.

Senator WiLson. What I think I heard you saying is that the in-
dustry supports the provision of long-term care and is looking to
the private sector to provide that care.

Mr. SuarLaND. The long-term care has nothing to do with what
you just mentioned. It has nothing to do with Baucus or Medicare
or Medigap. It is a completely different area of insurance. I just

-want to make sure you understand that.

Senator WiLson. All right. Let us focus on the long-term care.
How does the industry see that need being filled?

Mr. SHarrLanp. OK. We see, as I think almost everybody sees—
and I do not know if there is much disagreement on this, even in
discussions privately with various Congressmen and so on—the cost
of providing needed coverage for long-term care is almost beyond
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comprehension, and it is growing because of the aging of our popu-
lation. It is going to be a very, very difficult solution.

We see that it is geing to call for private insurance to the extent
that people can buy private insurance; the Government stepping in
to fill voids where people cannot afford private insurance. The Gov-
ernment may be helping pay premiums to some degree for some
people who cannot afford the full cost of private insurance. There
1s a whole gamut of solutions.

I sort of feel sorry for you to some degree, knowing the financial
crunch that the Government is under at this point, and knowing
that there is this crying need out there, because it is a terrible con-
flict that I am glad you are facing and 1 am not.

But to the extent that the insurance industry can sell private in-
surance to those who can afford it, then that is the way to solve
that; let the people who can take care of themselves take care of
themselves, the people who cannot, the Government should help.

Senator WiLsoN.. Well, let me ask you this question. Is there a
market for private health insurance to deal with long-term care?
There is obviously a small market today, and I guess we would all
agree that the problem is that the premiums make it unaffordable
to a great many people who would otherwise be interested.

Mr. SuaprLaND. I think the studies have shown that maybe the
vast majority can afford the premiums——

Senator WiLsoN. The vast majority can afford?

Mr. SuaprLanD. Can afford the premiums.

Senator WiLson. Well, then, why in the hell don’t they buy it—
excuse me. ,

Mr. SuapLAND. It is because long-term care is in its infancy. The
insurance industry is just coming of age in offering this coverage.
That is why not too many people have it.

We have held, in conjunction with HCFA and other parties, all
kinds of seminars educating ourselves on the need for long-term
care insurance, and there is just a raft of companies now starting
to offer long-term care. So it 1s just coming of age. I think you have
to give us a chance to sell this insurance.

We have mentioned that one hindrance was that 80 percent of
the people think they do not even need to buy it.

Senator WiLsoN. What was that? I am having a little trouble
hearing you, Mr. Shapland. _

Mr. SHarL.aND. We have already talked about the fact that 80
percent of the people think they do not need to buy long-term care
insurance because of Medicare.

Senator WiLsoN. OK, that is the education problem, and I agree
with the points that you made that the Federal Government ought
to be doing a much better job about educating.

Mr. SHAPLAND. Right.

Senator WiLson. Incidentally, I do not think that is beyond the
realm of possibility. The problem is one that does exist, and I can
think of all kinds of networks for communicating with the elderly.
The problem is that the people we need to communicate with are
the middle-aged. ‘

Mr. SHaPLAND. Well, both.

Senator WiLson. Well, all right, I agree, both. But I can think of
all kinds of means of communicating with an audience that is a
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little bit past the age where we are seeking to interest them in
taking advantage of what may be offered.

But the basic point, I think, is less one of education than of the
affordability. So let us come back to that.

Mr. SuapLAND. Affordability. OK.

Senator WiLsoN. You say that the industry is in its infancy in
addressing this problem. I guess the question is you have got some-
thing of a chicken-and-egg situation in that it would appear that
were it more affordable, there would be a much larger market. Pos-
Sibblly’ if there were a much larger market, it would be more afford-
able.

Now, one of the basic questions facing this committee and this
Congress, it seems to me, is to whatever extent we move in the
area of expanding health care coverage, we have got what you de-
scribe as many options—at least two that I see. One is for the tax-
payers to pay it in terms of a direct subsidy. The other is to pay for
it in what is termed a tax expenditure. By that, I mean what it will
cost the Federal Government by way of lost revenues if we give, let
us say, an individual policyholder a tax deduction for premiums
paid for that kind of extended health care coverage.

I assume that the industry has a position as to which of these
two options is preferable.

Mr. SuarLanp. I am sorry, I cannot remember what the first
option was that you mentioned.

Senator WiLson. Well, it is direct subsidy by taxpayers, or indi-
rect by a tax deduction.

Mr. SnaPLaND. Well, there are lots of ways to subsidize. You can
have direct vouchers to help pay premiums. You can have it tax-
deductible as an itemized expense, and so on. I think that no
matter how you do it, the Government has to ask itself whether it
has any money to do anything. And then the second question is if
it does spend some money, is it really seed money that is going to
return many-fold, because if you get, with a little bit of help,
people to buy long-term care insurance, that could save—who
knows—10, 20, 30 times as much money down the road in Medic-
aid, because people would be funding this thing out of their own
pockets with a little bit of encouragement from the Government,
dollar-wise, and then they would not be on Medicaid when they do
go on long-term care, and that saves Medicaid dollars.

I do not know how you make the calculations of how much you
would get back for that seed money, but that is one of the ques-
tions I think you need to wrestle with.

Senator WiLsoN. What is the industry doing, or at least the
members of the industry who are members of your association, to
address this question? Are any of your members now providing
long-term care to any significant audience?

Mr. SHAPLAND. We are offering long-term care insurance to any-
body who will buy it. The Health Insurance Association itself has
had many educational meetings for its members, trying to point
out that, gee, you guys ought to get into this market because it is a
terrific market, because everybody needs insurance, so obviously,
any time there is a need, there is a market. And the insurance
companies have gone through an educational process. As I said, it
is a fairly new market for us to be in, and we have gone through
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that educational process, and we are all coming out with policies,
and we are going to be actively marketing.

I can talk about my own company. We have had a nursing home
care policy, and I am on a committee that has just developed what
I would say is probably one of the best policies in the industry that
we are going to be releasing very shortly. And we are going to
spend a lot of money trying to promote it and sell it.

Senator WiLsoN. Well, isn’t it true that to the extent that you
and some of your competitors actually develop a competition that
you are going to wind up offering better benefits at better premi-
ums? Isn’t that the history of competition in your industry?

Mr. SuapLanp. Sure, that is the reason we have the free enter-
prise system here in the United States. The same thing happens in
the insurance industry as anywhere else. I mean, you have low
auto insurance rates because you have competition. You can have
low nursing home rates because you have competition, but only as
low as what the claim experience says they can be. There is an ir-
reducible minimum. '

Senator WiLson. Let me ask you a question that assumes that
the industry is going to want to expand coverage and expand the
competition—otherwise I might point out this is all mostly academ-
ic. .
Mr. SuaPLAND. No. I can assure you that it is definitely commit-
ted to that, and the events of the last ycar aptly demonstrate that.
There are just a myriad of companies that are introducing nursing
home policies. We are not just sitting still.

A year ago, I might have said there are only a few companies out
there selling nursing home policies, and today there might be 70,
and maybe tomorrow or a year from now, there will be 200.

Senator WiLsoN. Could you provide the committee with some sta-
tistics as to what actually has happened in this last dramatic year,
because I——

Mr. SuarLAND. We would have to run a new survey. But I could
easily give you some survey information from our prepared state-
ment.

Senator WiisonN. There must be some survey information in
there. What I would like to receive as well would relate to the kind
of coverage that is being offered.

Mr. SHAPLAND. Yes. Let me offer this and see if it would fill your
needs. I could send you information regarding, say, 20 random
nursing home policies and exactly what they pay, to give you an
idea of what nursing home coverage out there is like. That would
be a very easy thing for me to do.

Is that what you are looking for, trying to find out what coverage
is being offered?

Senator Witson. I am trying to find out what coverage is being
offered and also what the real interest is, and that is perhaps the
best way to determine it, of the industry in getting into the field
and creating a competition that does not seem to yet exist.

Mr. SHapLanD. The last part, I am having trouble rationalizing
in my own mind how I would answer or provide you with informa-
tion, because——
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Senator WiLsoN. Well, just provide me with the information as to
what policies are being offered by what companies outside of the
current coverage, that relate to——

Mr. SuapLAND. I can give you a list of all the companies that we
know about and their policies.2

Senator WiLsonN. That would do it.

Let me ask you this now. Assuming that there is a desire on the
part of the industry to move aggressively into the field, or assume
that they are undecided, which I take to be an understandable posi-
tion, that they are not quite sure what to do and how to go about
it, there is already, in anticipation of a decision to become more in-
volved, some concern that has been expressed on the part of those
who are interested from the standpoint of consumer protection—I
do not know whether Ms. Shearer is here this morning, but I have
got a statement from her. She represents the Consumer Union and
has expressed a great deal of concern about deceptive and fraudu-
lent marketing.

And of particular interest to me, as you might imagine, is a ref-
erence to a petition by the Consumers Union to the insurance com-
missioner of the State of California, in which they have urged a
halt to what they term unfair and deceptive marketing of Medigap
insurarce to senior citizens. Their petition claimed that unscrupu-
lous agents in California had loaded up senior citizens with over-
lapping policies, caused seniors to cancel policies and replace them
with new ones, creating lags in coverage, had misrepresented them-
selves as being from Government agencies or independent senior
organizations, and had exaggerated the coverage offered by policies
and failed to disclose the substantial limits and exceptions to cover-
age.

You have said that the Association provides would-be policy-hold-
ers with a buyers’ guide.? Could you provide a copy of that buyers’
guide to the committee; and could you respond what steps does
your Association take to police itself or to police the industry? It
may be that your members deplore the kind of practices that are
complained of here as much or more than those who are in the
business of consumer protection—and I suspect that that is certain-
ly true of many of your members.

What efforts are made, what steps are taken, to guard against
this kind of deceptive and fraudulent marketing? I will just leave
the question there. I can think of steps that I assume you are al-
ready taking.

Mr. SuarLaND. OK. I am glad you asked the question. Quite a
few years back, there was abuse of the aged public by salesmen
selling duplicate policies and so on. And there was an outcry that
we reacted to—in fact, before almost anything happened, the
Health Insurance Association wrote a letter to almost every compa-
ny asking them to clean up their act.

But we did a lot more than that. We went out and sought legisla-
tion at the State level to prohibit that kind of action, and that leg-
islation was passed by all the States.

2 See appendix, item &, p. 180.
3thid., p. 191.
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So we have supported and actively promoted and gotten going
regulations which prohibit unfair sales practices and so on and re-
quire, as T mentioned quite earlier in the hearing here, that every-
one be given a buyers’ guide and that everyone be given an outline
of coverage, both of which tell what the benefits are and what they
are not.

. When you get down to replacement, there are legal requirements
that we supported that say if you replace somebody’s policy, you
have got to give them this form that warns them about doing such
a thing. So if somebody out in California is breaking those laws
and rules, we say prosecute them. We want them prosecuted. If
somebody is not abiding by the rules and playing fair, then there
are all kinds of laws out there to enforce them. :

hWe asked them to be passed, they were passed—now, enforce
them.

Senator WiLsoN. All right. That is fair enough.

Well, Mr. Chairman, you have been more than generous, and I
am grateful. I can tell that once you were a junior member .of a
committee as well.

Chairman MeLcHER. Thank you, Senator Wilson.

Mr. Shapland, first of all on this question of notification of
people on Medicare and what Medicare covers and what it does not
cover, I believe this committee will endeavor to work out with HHS
a notification to each and every person who is not only now on
Medicare, but who will be eligible for Medicare in the next 2 or 3
years—a notification of exactly what it does, in language that can
be easily understood.

I think it is ridiculous that we have had Medicare for, what is
it—20 years—we do change the law from time to time, but never-
theless it is our obligation here in Congress as well as the executive
branch of Government to make sure that people understand what
they are buying when they get Medicare. All of us are buying it
when we contribute to the Medicare Trust Fund, and it is a blot on
our record that we have not made clear exactly what it does.

Now, on this question of you not knowing what it costs for every-
body to be covered for long-term health care, nursing home, or a
combination of nursing home and health care at home, you are an
actuary, Mr. Shapland, and I suspect one of the leading actuaries
of Mutual of Omaha, is that correct?

Mr. SuaprLAND. I would like to think so.

Chairman MeLcHer. Well, why don't we start from where we are
at? Everybody—everybody—who is impoverished is going to get
long-term health care no matter what it cests.

Mr. SHarLaND. They already do through the Medicaid Program,
that is right. But there are some loopholes that I think we have
discussed in the Medicaid Program. ‘

Chairman MEeLcHER. No, we have not discussed loopholes, We
have discussed the fact that we hate to be impoverished as individ-
uals. That is normal, that is natural. That is the way we are built.
That is the way the human body is and the human brain is and the
human intellect is, and that is the way our society is.

What we are really after is how to preserve some dignity and in-
tegrity in people’s lifes—in other words, not be flat broke—and
know that if you have to be incapacitated or debilitated in a nurs-
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ing home, or a hospital, or at home with extra care—that you can
do so with dignity. We want to step up and make it possible for
people not to be flat broke in order to be certain that they are
going to have that kind of help.

Can you provide for the committee, on the basis of actuarial cal-
culations, at some threshold what it would cost—not necessarily
Bowen’s $2,000, which is a small threshold—but at some threshold
where Americans could be assured that they get this catastrophic
protection in nursing homes or at home and what it might cost; be-
cause that is exactly what the voters and the taxpayers want to
know when we have a bill on the Floor. Additionally, what are we
going to have to know if we expect to pass a bill—and we do expect
to pass some type of bill.

Mr. SHAPLAND. Let me make sure I respond to your request. I
want to respond to your request, so I have to make sure I under-
stand it. ,

There are lots of figures available on what the current expendi-
ture for nursing home care cost is; how much of that is being paid
for by Medicare and Medicaid and how much is being paid out of
people’s own pockets. If that is the kind of number you are looking
for, how many billions of dollars people are having to put out of
their own pockets for nursing home costs today, I can give you that
figure real easily, and how much of that is being paid for by Medic-
aid and so on.

Is that what you are looking for?

Chairman MELcHER. Let us put the second part in. There is the
threshold where somebody such as Mrs. Fish’s mother has utilized
$10,000 of her savings—the mother’s savings—and at that point,
either the nursing home or the home health care assistance is
going to be covered.

Mr. SHarLanD, I would like to make a suggestion. Insurance
companies do not have those kinds of numbers.

Chairman MeLcuer. Well, now, wait a minute.

Mr. SuarLaND. But somebody does that you can obtain them
from and that is the Health Care Financing Administration.

Chairman MeLcHER. Well, you can generate them, can’t you?

Mr. SuarLanp. No. You are talking about Government figures.

Chairman MerLcHER. How can Mutual of Omaha offer a good in-
surance plan that I can buy for so much a month that is going to
keep me whole if I have to go into a nursing home—you have some
figures on that, or you would not have a basis for charging, what
the policy costs.

Mr. SuarLaND. But I thought the question had to do with peo-
ple’s incomes.

Chairman MELCHER. No, not people’s incomes.

Mr. SHaPLAND. T thought you said how much would it cost on a
spend down basis.

Chairman MEgLcHER. A threshold of $10,000 being spent. The
Bowen proposal says spend $2,000, and we are going to pick up
some extra protection for you. I am saying spend some figure—I do
not care what figure you use, because it does not make any differ-
ence whether it 1s $7,000, $8,000, $5,000, $10,000.
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Mr. SnapLanp. How much would nursing home insurance cost if
we provided it to everybody in the United States after they had
spent their first $10,000, or whatever?

Chairman MELCHER. Right, exactly.

Mr. SnaprLann. Well, what I am saying is the insurance industry
Just sells insurance policies. It does not have any information.about
the income of those people or how much they would have spent
down to get to a nursing home. But there is a source of that kind of
information. -

The Federal Government made a study some years age and is
Just now completing another one of the demographics involved
with nursing home care. So I think if you go to HCFA, they are the
ones that are equipped to answer that question.

Chairman MeLcHERr. I am asking you, though. Whatever HCFA
has got, you can get. I am asking you.

Mr. SnApLAND. I can get it from HCFA if you would like me to.
Is that what you want me to do?

Chairman MeLcher. No. I want you to take it. All you are telling
me so far is that you do not know how many people could afford to
spend $10,000.

Mr. Suarrann. No, I do not know how many people have $10,000,
or how many can afford to spend $10,000.

Chdirman MEeLcHER. No, I know you do not.

Mr. SHarLAND. Yes, we can get that information. We would go to
HCFA to get that information.

Chairman MELCHER. Yes, you will go to HCFA, which I can, but
what I am asking you is to use whatever information HCFA has
and then, through your experience as an actuary, tell us what we
might expect for that to be in terms of cost.

Mr. SuapLanD. I want to respond. I am offering my services, and
we will go to HCFA and get any information you want. I want to
make sure I understand what you are asking. I can either spend a
few seconds here, talking with you some more, or work with your
staff on it. But if you are asking how much it would cost to provide
nursing home coverage to the population of the United States over
65 after they spend down so many dollars out of their own pock-
ets—is that what you are asking?

Chairman MEeLcHER. Exactly.

Mr. SuapLaND. We will work with HCFA and try to get you that
information.

Chairman MEeLcHeRr. All right. Now, let me get at why I am
asking you this. Basically, it is because I am sure you would agree
with me that the best money we spend in medicine is preventive
medicine; and second, that the second-best dollar we spend in medi-
cine is on timely treatment. Isn’t that correct?

Mr. SHAPLAND. Yes.

Chairman MeLcHer. And the reason that is the second-best
dollar we spend after preventive medicine is because timely treat-
ment will actually cut down the costs for an individual.

Mr. SuAPLAND. There is even a higher priority than both of
those.

Chairman MELCHER. What is that?

Mr. SnapLanp. That is what I call “wellness” which may be
what you are thinking about in preventive treatment. There have



79

been quite 'a few articles that have said—and I do not know how
they come up with the numbers—but they say that 70 percent of
the health care costs in the United States are because people abuse
their bodies and bring these costs on themselves. So, by getting
people involved in taking care of themselves, you will not have the
health care in the first place.

Chairman MeLcuer. Well, 1 have given up telling my wife it
would be better if she did not smoke, and telling the kids to forget
about se much alcohol.

Mr. SHarranD. But there are incentives. I am sort of a nut on
this subject because I feel very strongly that we should have finan-
cial incentives wellness.

Chairman MEeLcHer. Well, what I am getting at is one of the wit-
nesses today graphically demonstrated that because her husband
had piled up bills for his health care that she could not handle,
that she was foregoing treatment for her high blood pressure and
some corrective knee surgery.

I do not know what that is going to cost in the long run, but it
might cost a ton of money.

Also, Mrs. Yelineck, for reasons [ understand, put off surgery she
needed, which was not wise.

Mr. SuarLAND. Correct.

Chairman MEeLcHER. Now, I am not going to ask you to do this,
because I think it is toc tough to figure out. But when we remove
those obstacles—in this case, for these two witnesses, just to do
what they ought to do, in a timely way—we are cutting down on
the costs of medicine for them throughout their lives. '

Now, obviously, that is a savings, it is an offset. I am not going to
ask you to measure that. I think that is very difficult. The first
one, I do ask you to measure—if at some threshold, each individual
in America would be spending so much for either nursing home or
home health care, what it would cost.

Mr. SuarLanp. You see, the insurance industry wresties with
this problem every day and has modernized its coverages-over the
years for this very reason. For example, we ask ourselves if we pro-
vide home health care, isn’t that a lot cheaper and better for every-
body. For every dollar one spends on home health care, maybe they
save $10 in nursing home costs.

So to the degree that, say, Medicaid does not cover some of those
things, I think you need to think about expanding Medicaid so that
itb does. Penny-wise and pound-foolish is what you are talking
about.

Chairman MEeLCHER. Yes, that is exactly what I am talking
about. Now, I have asked you for three things—first, this actuarial
advice to us, and then for the critique on the Harvard Medicare
study—and what was the other one of those?

Mr. SHapLaND. | have down here that you have asked me to pro-
vide you with the new NAIC standards on long-term care; ¢ to read
the Harvard report and give you my analysis of that; ® to give you
a list of the companies and policies that provide long-term care cur-

¢ See appendix, item §, p. 153,
5 Ibid., p. 150.
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rently being offered by the industry; ¢ to provide the buyers’ guide
on Medicare; 7 and to provide you with some information about the
spend-down on long-term care and what the cost would be.® ‘
Chairman MeLCHER. That is correct. You included what Senator
Wiison had asked for, too, and that is fine. Thank you very much.
Mr. SHArPLAND. You are welcome.
Chairman MeLcHER. The committee is adjourned.
{Whereupon, at 2 p.m., the committee was adjourned.]

¢ See appendix, item &, p. 180.
7 Ibid, p. 191
8 Ibid., p. 151
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My name is Marilanne Costlow. I live with my husband,
daughter, and son, in St. Michael, Pennsylvania. I am testifying
on behalf of my daughter, Karri Lynn Naugle, who has been in a
coma for the last five and-a-half years.

In 1981, Kerri Lynn was employed as a security guard at
Bethlehem Steel. On June 27 of that year, Karri was involved in
& serious motorcycle accident which caused severe internal trauma
to her brain and left her in a coma. Karri was 31 years old at
the time. Her chance of survival, on a scale of one to one-
hundred, was a two. She was in intensive care at Lee Hospital in
Johnstown for 6 months and in a skilled nursing facllity for
anocther 6 months.

Karri's hospital bills for that year totalled $125,000.
Her doctor's bills alone came to about $10,000 dollars. KXarri
was insured by Blue Cross major medical through Bethlehem Steel.
This covered the $125,000 in hospital bills. But, since Karri
wae injured on a motorcycle, the insurence did not provide
1ifetime coverage.

Karri has been receiving $627 dollars a month in Soclal
Security Disability benefits, and qualified for Medicare two
years after her accident. But Medlcare has not covered all of
Kerri's medical bills. As a result, all that is left of the
$70,000 dollars which Karri received from the drivers of the car
and motorcycle as settlement from the accident, is $1,500
dollars.

(81
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Recently, Karri Lynn has started to come out of her coma.
When she was examined by a doctor at Harmarville Rehabilitation
Center in Pittsburgh, in November of 1985, he said that it was
imperative that Karri receive coma therapy immediately for her to
regain eny ncormal mental functioning. I was told by Medicare,
however, that this therapy would not be covered because Karri{ did
not enter therapy immediately after she left the hospital. The
therapy would cost $8,000 a month or $200 dollars a day. We
don't have the money to pay for this.

On top of Kerri's problems, my husband suffered a heart
attack 2 years efter her accident. He has not been able to work
since then. He receives $612 a month in Social Security
disability insurance and $312 a month in pension benefits from
Bethlehem Steel, He worked for Bethlehem Steel for 21 years.

He i1s a Korean HWar Veteran, and was a prisoner of war for 33
months. Karri Lynn's brother was injured 1in an accident soon
after Karri was injured. As a result, he needed medical care for
1 jear, compiling medical bills of $9752. Fortunately, this was
pald for by welfare. Since Karri Lynn has required constant
attention since her accident, and we can't afford a live-in
nurse, I have been unable to work. Karri Lynn is, however, being
seen once a week by a8 skilled nurse.

I would like to thank you for allowing me to tell you
Karri Lynn's story. I just want to add that there are alot of
people in this country who are suffering through a situation very
similar to Karri's. It is comforting to see that the federal
government is finally taking an interst 1in our problens.
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Mr. Chairman and Members of the Committee, [ am Mary Nell Lehnhard, Vice President
of the Blue Cross and Blue Shield Association. The Blue Cross and Blue Shield
Association, representing 78 Blue Cross and Blue Shield Plans, is pleased 10 commaent on
the need for catastrophic coverage for the elderly. The Blue Cross and Blue Shield
Association and its Member Plans have been major participants in Medicare since its
beginning. Blue Cross and Blue Shield Plans also underwrite benefits to supplement
Medicare coverage for about nine and one-half million beneficiaries, approximately 45

percent of all beneficiaries who purchase Medigap coverage.

We applaud your concern about brotecting the elderly from financially catastrophic
health costs. The elderly may incur catastrophic costs for acute health services not
covered by Medicare or for cost-sharing involving Medicare—covered care. In this
regard, we would like to comment on HHS Secretary Bowen's recent proposal, and S.
210, the bill you are co-sponsoring with Senator Kennedy. Your bill would establish a
new government program of acute care expense protection avallable to all elderly and

disabled persons, and is based on Secretary Bowen's recent recommendations.

We also would like to comment briefly on catsstrophic expenses for long term care.
These expenses threaten the finances of more elderly than do acute-care expenses. We
will address the need for private long term care insurance, because Medicare does not

cover expenses for long term care.

The Melcher-Kennedy bill, S. 210, would:

o Establish a new federal program of health expense coverage available to persons
who have attained age 65 or are disabled.

o Limit out-of-pocket expenses for Medicare deductibles and coinsurance to $2,000

annually.
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o Eliminate Part A coinsurance and lifetime limits.

o Limit the Part A deductible to two per year.

o Finance these changes with "self supporting” premiums deposited in a new
earmarked Trust Fund.

o Index both this premium and the annual liability cap to future cost increases.

This proposal is identical to HHS Secretary Bowen's proposal except that the S. 210
program would be authorized as a "freestanding™ program under the Public Health
Service Act, rather than as an integral feature of Medicare Part B. Therefore,
enroliment in the S. 210 program would be entirely voluntary, in contrast to Secretary

Bowen's proposal to tie continued eligibility for the current Part B program to payment

of the new premium for catastrophic coverage.

We believe that the private market has functioned well in providing protection against
major financial loss for acute—care expenses of the majority of Medicare beneficiaries.
Most Medicare beneficiaries are protected against excessive out—of-pocket costs for
hospital and physician care by private coverage which supplements Medicare benefits —
Medigap. Overall, 72 percent of the elderly supplement Medicare with private
coverage, according to the Congressional Budget Office. About half of this
supplemental coverage is provided on 2 group basis - mainly through retirees’ former

employers ~ and about half is purchased individually.

We believe the private Medigap market has functioned well to protect the majority of
the Medicare population from excessive financial liability. An amendment to the Social

Security Act in 1980, often referred to as the Baucus Amendment, established minimum
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standards for voluntary certification of Medigap policies. Forty-six states have
enacted statutes adopting the Baucus Amendment and, thereby, require that certified
Medigap programs cover all Medicare hospital coinsurance. Approved programs also
must cover at least 90 percent of the cost of at least 365 days of acute hospitalization
after Medicare benefits have been exhausted. Medigap policies also must cover at least
$5.000 annually in Part B cost-sharing liability, once a $200 deductible is paid. The
four states that have not enacted standards pursuant to the Baucus Amendment have
adopted their own standards that differ only slightly from the model established by the

Baucus provision.

We would point out that the Baucus Amendment requires a more comprehensive — and
therefore a more expensive — level of protection than that recently proposed by HHS
Secretary Bowen. In addition, most Medigap subscribers have coverage that exceeds
standards under the Baucus Amendment.

Blue Cross and Blue Shield Plan Medicare supplemental programs meet Or exceed
applicable requirements, as confirmed by recent studies of the U.S. General Accounting
Office (GAO) and the House Aging Subcommittee on Health. The GAO study also
reviewed loss ratios from a sample of Blue Cross/Blue Shield and commercial policies,
and concluded the the Blue Cross/Blue Shield products had a substantially higher

aggregate loss ratio than did the commercial products.

Moreover, when we review all Blue Cross and Blue Shield Plans' Medigap products, we
find loss ratios higher than those calculated by GAC in its sample of Plans. The Blue
Cross and Blue Shield organization's aggregate 1979-1984 loss ratio on Medicare

supplemental products was 90.8 percent, and many Plans incurred annual loss ratios
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exceeding 100 percent. Thus, we believe that Medigap products offered by Blue Cross

and Blue Shield Plans provide good value to elderly consumers.

A major advantage of the private market is that iz allows beneficiaries to select among
hundreds of products to obtain a policy tailored to their needs. Consumers can choose
policies that meet or exceed the Baucus requirements, plus benefits such as prescription
drugs, vision and hearing care, and convalescent assistance at home — benefits that
neither the Medicare program nor the proposed federal catastrophic program for the

elderly would cover.

Blue Cross and Blue Shield Plan Medigap products offer substantial choices for coverage
of expenses that are neither covered by Medicare nor required under the Baucus
Medigap standards. In 1985, for non-—group products we estimate that 88 percent of
Plan products covered Part B expenses beyond the $5,000 minimum required under the
Baucus Amendment, 84 percent of products covered each hospital deductible, 86
percent covered Skilled Nursing Facility copayments and 63 percent covered the $75
Part B deductible. In addirion, 43 percent of Plan products offered coverage for
prescription drugs, 36 percent covered Skilled Nursing Facility days after expiration of
Medicare benefits, and 29 percent offered vision care coverage. Several products also
provide benefits such as wellness education, psychiatric benefits beyond Medicare, and

convalescent homemaker services.

While such comprehensive coverage is preferred by most Medigap buyers, many Blue
Cross and Blue Shield Plans also offer less extensive and less costly coverage. This
variety of coverage options is reflected in Plans' Medigap premiums, which ranged from

$18.13 to $130.00 per month for non-group products in 1985. Ten percent of all
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non-group subscribers of reporting Plans paid $20 or less per month, 40 percent paid $30
or less and 75 percent paid under '$43. Blue Cross and Blue Shield Medigap coverage is

available in every state.

The Major Catastrophic Acute Care Coverage Gap: Low-Income Elderly without
Supplemental Coverage

While we believe that the Medigap programs offered by Blue Cross and Blue Plans
represent a "good buy” for most beneficiaries, there are those who cannot afford any
private coverage that meets the minimum stendards of the Baucus Amendment.
According to a study funded by the Health Care Financing Administration, about half of

the beneficiaries without supplemental protection said they simply could not afford it.

This finding is confirmed by a Congressional Budget Office {CBO) analysis showing that
low-income beneficiaries afe the ones most likely to lack supplemental coverage.
According to CBO, nearly 30 percent of the elderly with incomes under $3,000 lack both
Medigap and Medicaid, versus only 10 percent of those above $25,000. CBO also found
that Medicaid covers only 28 percent of the elderly with incomes under $5,000.

Thus the major issue facing Congress is not a problem of coverage availability but of
affordability to those with limited resources. Accordingly, we believe any new
government program should be targeted to those who cannot afford existing private
coverage, and will suggest a number of options to accomplish this. We also believe that
the availability of government coverage — whether voluntary or mandatory — will not
solve the affordability problem. Comprehensive coverage is not inexpensive, whether
provided by government or the private sector. Conversely, providing only a minimum
level of catastrophic protection still would leave the low-income elderly exposed to

substantial out-of-pocket expenses.
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Unfortunately, under a non-subsidized federal program, the cost of even a minimal
level of coverage could place a burden on the low-income elderly. For example, our
actuaries project the benefit costs alone under the Bowen proposal to be $7.33 per
month — $87.96 annually — while HHS estimates the premium at $4.92 per month. Even
assuming HHS's estimate of a $4.92 monthly premium for 1987 is accurate, this amount
would not be affordable to many lower-income beneficiaries. For example,
beneficiaries entitled to the average Social Security monthly cash benefit are receiving
2 1987 cost of living adjustment of $6.00 per month. The new $4.92 monthly premium
plus the 1987 increase of $2.20 in the Part B premium thus would exceed the average
cost of living adjustment. Beneficiaries could face additional financial problems under

the Administration's proposed increase in the basic Part B premium.

Finally, we are also concerned that a new federal program could give many low-income
beneficlaries a false sense of security but still leave major gaps. Its "catrastrophic”
benefit would not cover the first two hospital deductibles or other lability approaching
$2,000 annually, nor beneficiaries' "balance billing® labiliry on unassigned claims, nor
acute care not covered by Medicare, such as prescription drugs, hearing and vision
services. Many Medigap products cover most or all of these expenses. That is why
Medigap premiums tend to be higher than the $4.92 monthly premium proposed by

Secretary Bowen. -

These uncovered costs can be catastrophic for low-income beneficiaries. While we
recognize and support the fact that S. 210 would leave coverage of these expenses to
the private sector, many elderly persons may not purchase needed additional private
coverage based on the mistaken belief that the new federal program would provide full

catastrophic protection.
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We believe a new federal program could be particularly problematic if it were
mandatory. A voluntary program such as S. 210 assures that no low-income
beneficiaries would be forced to drop their Part B coverage in order to afford the cost
of "catastrophic” coverage. However, the voluntary nature of the program proposed by
S. 210 could increase expenses through “adverse selection.” That is, persons who

expected to need "catastrophic” protection might enroll disproportionately.

On the other hand, from our perspective, a voluntary program, such as embodied in S.
110. is preferable to a mandatory one. A voluntary government program does permit

the elderly to choose between governmental and private sector products.

- In summary, because the private market is working well, we believe that the
government's role should be Hmited to a residual one for those for whom private

coverage is not affordable.

Alrernatives to 3 New Federal Program

Congress could consider several alternatives to a new federal program. We would urge
to you consider expanding Medicaid eligibility; providing lower-income beneficiaries
with greater purchasing power in the private market through subsidies or other
mechanisms; and providing for the expansion, promotion and adequate payment of

alternative health plans for Medicare beneficiaries.

In addition, we recommend increased beneficiary education on the limitations of
current Medicare benefits and on additional benefits available through private Medigap
plans. Expanded beneficiary education could increase knowledge of Medicare's
coverage limits. A major study by Rice and McCall found beneficiaries’ belief that
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"Medicare will cover everything” was the second most frequent reason why they do not
buy Medigap. State agencies in Washington, Wisconsin and Idaho already are operating _
zuccessful education programs and other states are considering this approach. The
Department of Health and Human Services could provide information to newly enrolled
Medicare beneficlaries, including comparisons of coverage, loss ratios, and exclusions of
private plans that meet the applicable state and federal standards. In addition,
beneficiary education could emphasize that neither Medicare nor Medigap are designed

to cover long term care.

Alternately, senior groups or Medicare contractors could provide educational outreach.
These programs could inform beneficlaries about existing options to minimize their
expenses, such as HMOs/CMPs, and could help beneficiaries compare the value of
Medigap policies. Secretary Bowen's report recommends education for long term care,
but that alse would be a relatively inexpensive approach to inform beneficiaries of the

need for catastrophic coverage of acute-care expenses.

L I Care C hic P .
The lack of long term care protection is the largest catastrophic coverage gap for the
elderly. While Medicare and Medigap provide the elderly with reasonable protection
from catastrophic acute—care expenses, long term care is the elderly's largest single

out-of-pocket health expense.

The private sector is beginning to respond to this need. The Blue Cross and Blue Shield
organization recently completed a major effort to determine the feasibility of long
term care insurance. Though multiple impediments exist, we believe insurance is
workable. Indeed, one Blue Cross and Blue Shield Plan has begun to offer this coverage,

and several other Plans have pilot programs.
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However, public awareness is needed. Neither Medicare nor Medigap were designed to
cover long term care but most elderly persons incorrectly believe these programs will

cover them. Thus, consumer education and financial incentives appear necessary.

Therefore, we strongly support the thrust of Secretary Bowen's recent
recommendations to protect the elderly from catastrophic costs of long term care by

having the federal government encourage private solutions through;

6 Working with the private sector to educate the public about the risks, costs and
financing options for long term care, and the coverage limitations of Medicare and
Medigap.

o Encouraging personal savings for long term care through tax-favored Individual
Medical Accounts.

o Encouraging development of private long term care insurance thrbugh:

1) A 50 percent rax credit for persons over age S5 who purchase such insurance;
2) Favorable tax treatment for long term care insurance reserves; and
3) Removal of the DEFRA statutory barriers to employers' prefunding of long term

care coverage for retirees.

We believe these federal activities would result in substantially increased purchase of
private long term care insurance. In addition to protecting the elderly from
catastrophic expenses, widespread purchase of long term care insurance would reduce
federal and state expenses for Medicaid payments to nursing homes. We urge you to
explore these proposed governmental incentives for private sector solutions, and would

be pleased to work with you on this important issue.
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Summary

In summary, we believe that the private market has functioned well in providing acute
health care protection against major financial loss for the majority of Medicare
beneficiaries. We recognize that there are beneficiaries, however, who cannot afford
private protection. We urge that any new program focus on that segment of the
beneficiary population not adequately protected by current programs. Regarding long
term care, we also believe private insurance can play an important role. However,
governmental activities appear necessary to educate the elderly about the need for
protection, and to provide incentives for purchase of long term care insurance.
Protecting the elderly from catastrophic expenses can best be done through 3
combination of public and private sector initiatives, and we look forward to working

with you as you pursue this important topic.

(533:1/21/87)
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Mr. Chairman and members of the Special Committee on
Aging, Consumers Union* appreciates the opportunity to present
our views on the issue of catastrophic health insurance for the
elderly. In November 1986, we sponscored a conference on #Ending
Poverty -- Issues for the Middle Class.® One theme which
emerged from the conference was that inadequate accese to health
care at =& reascnable cost is a major barrier to escaping
poverty. Many working families live on the edge of poverty or
actually fall intc it because they experience high, unreimbursed
health care costs. As many as 37 million people in our natien
face limited access to health care because they do not have
health insurance. Consumers Union is committed to doing what it
can to contribute to an informed debate on the critical health
isguas facing the 100th Congress. Today's hearings focus on
catastrophic health insurance for the elderly and long-term care
-- two huge gaps in the current health care system. I have

attached to this testimony an analysis we prepared in response

*Consumers Union is a nonprofit membership organization
chartered in 1936 under the laws of the State of New YOrk to
provide information, education and counsel about consumer goods
and services and the management of family income. Consumers
Union's income is derived solely from the sale of Consumer
Reports, its other publications and films. Expenses of
occasional public service efforts may be met, in part, by
nonrestrictive, noncommercial contributions, grants and fees.
In addition to reports on Consumers Union's own product testing,
consumer Reports, with approximately 3.5 million paiad
circulation, regularly carries articles on health, product
safety, marketplace econormics and legislative, judicial and
regulatory actions which affect consumer welfare. Consumers
union's publications carry no advertising and receive no
commercial support.
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- 2 -
to Secretary Bowen's proposals concerning the financing of

catastrophic illness.

There are three key points I will make in my testimony.
First, the private medicare supplement market ("medigap”) has a
history of poor performance, and continues this tradition today,
despite piecemeal efforts at the state and federal level to
regulate it. Second, Consumers Union strongly supports
proposals that would expand Medicare coverage to includa the
costs of catastrophic illness, and believes that sponsorship by
the federal government is warranted. Finally, Consumers Union
strongly urges you to consider the full range of options in an
effort to increase long-term care protection -- including both
voluntary long-term care coverage and mandatory long term care

coverage under Medicars.

Poor Performance of the Medigap Market

The experience with medigap is important to any discussion
of catastrophic health insurance. Its poor record argues in
favor of an expanded role for the federal govarnzent in
providing catastrophic illness expense protection. In addition,
reliance on the medigap model in developing proposals regarding

long-term care is misplaced.

In the late 1570's, abuses in the medicare supplement
insurance market were exposed by the House and Senate Select

Committees on Aging, by the Federal Trade Commission, and by
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several state insurance departments. In addition to marketing
abuses such as "loading up" (selling multiple overlapping
policies to vulnerable consumers), "twisting" (convincing a
client to switch policies, thereby increasing exclusjons for
pre-existing conditions), "clean sheeting® (where agents ignore
applicant's health problems on the application form, but leave
the client vulnerable to having claims rejected later), the
Federal Trade Commission found that medicare supplement policies
very often had very low loss ratios (percentage of premiums
cocllected that are paid in benefité).~ Moreover, it was revealed
that people eligible for medicare supplement insurance policies
were understandably confused about how to evaluate the availasble
policies; and very little information about the worth of the

policles existed.

In response to the documented abuses within the medigap
market, the Congress passed Public Law 96-265, adding section
1882 to the Social Security Act. State insurance departments
have also attempted to regulate this market, though with varying
degrees of enthusiasm. Despite these efforts from federal and
state governments, the problems still persist. The General
Accounting Office recently reported that while the market has
improved somewhat, loss ratios of most commercial policies wera
below the section 1882 targets, and averaged 60.2% in 1984.

{Medigap Insurance: law Has Increased Protection Against

Substandard and Overpriced Pelicies, General Accounting Oftice

Report to tha Subcommittee on Health, Committee on Ways and
Means, October 1986, p. 4] In addition, the report found that
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most.states do not monitor the actual loss ratio experience [GAQ

Report, p. 25].

Just last year, the House Subcommittee on Health and
Long-Term Care estimated that clder Americans waste $3 billion
annually on private health insurance bacausa of duplicative

policies and low loss ratios. [Catastrophic Health Insurance:

The Medigap Crisis, Hearing before the Subcommittee on Health

and long-term Care of the Select Committee on Rging, House of

Representatives, June 25, 1986, p. 146]

Consuners Union continues to find abuses in this
marketplace. ©On October 14, 1986, the ‘San Prancisco office of
Consumers Union (joined by eight other organizations) filed a
petition before the California Commissioner of Insurance to halt
the unfair and deceptive marketing of medigap insurance to
senior citizens. The petition claimed that unscrupulous agents

in california had:
{1} loaded up senior citizens with overlapping policies;

(2) caused seniors to cancel policlies and replace them

with new ones creating lags in coverage;

{3} misrepresented themselves as being from government

agencies or independent senior organizations: and
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{(4) exaggerated the coverage offered by policies and
failed to disclose the substantial limits and

exceptions to coverage.

The California Insurance Commissioner is expected to act

soon by granting a substantial portion of the petition.

State insurance commissions, the Department of Health and

Human Services, and Consumer Reports {in a June 1984 article

rating medigap policies) have attempted to educate consumers
about medigap policies and their limits. But despite these
efforts, consumers continue to be uninformed and purchase
duplicative and low value policies. Consumers are confused, and
for good reason. HMedicare -- with its Parts A and B,
coinsurance, deductibles, skilled nursing facilities,
intermediate cara facilities, benefit periods, lifetime reserve
days, physician assignment, etc. -- is an impossible maze,
defaating even the most educated consumers. It is no wonder few
consumers understand that Medicare largely fails to provide
long-term care coverage. Adding to this confusion, consumers
must comprehend a varlety of private policies marketed to tha
elderly (often through deceptive marketing techniques)-- medigap
policies, hospital indemnity policies, dread disease coverage.
It should come as no surprise that research shows that the level
of Xnowledge the elderly have about Medicare and private
insurance is extremely low. Based on the medigap market's
overall performance record, there is no justification to rely on

it for catastrophic or long-term care insurance.
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Catastrophic Protection within Medicare

Consumers Unicon strongly supports the concept of
restructuring Medicare to provide the elderly with protection
against catastrophic illness. Secretary Bowen's proposal
regarding catastrophic expenses of the elderly would greatly
benefit those individuals with the most severe medical
expenses. With Medicare paying less than cone half of the health
care costs of the elderly, there is clearly a compelling need
for this protection. The cost of catastrophic illnaess on the
elderly often imposes a serious financial burden. Data
contained in Secretary Bowen's Report indicate that 10% of the
elderly have ocut-of-pocket health care liabilities of $1000 or
more & year. [Bowen Report, p. 26] Additionally, this financial
burden doas not fall according to ability to pay. Expected
out-of-pocket expenditures represent a much larger percent of
income for low-income consumers than of higher income consumers.

[Changing the Structure of Medicare Benefits: Issues and

Options, Congressional Budget Office, March, 1983}

We recognize that a catastrophic insurance program of the
type proposed by Secretary Bowean would displace a portion of
medigap policies and would force many medigap policies to
restructure their benefits. We welcome this shift to the public
sector, because we believe that an expanded Medicare can serve
consumers far better than the private medigap market.

Medicara's administrative costs are 3% [The Medicare and

Medicaid Data Book, Health Care Financing Administration, 1983,
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pp- 69,70}, while administrative costs, marketing costs and
retained proceeds for commercial medigap policies average about
40%. The private market has tried, agd has been given more than
enough time to rise to the challenge of serving ¢onsumers. But

after years of abuses and ineffective regulation, we believe it

is time to try another approach.

The Bowen proposal for catastrophic illness protection
continues to leave a sizable market left unfilled. We urge you
to consider a medicare-sponsored policy which would f£ill in the
remaining gaps instead of leaving the holes to medigap. An
expanded Medicare would save substantial marketing and
administrative costs and deliver more health benefits per dollar
to consumers. Further, a public sponsored program could
.alleviate the labyrinthian search process for high value, -

conprehensive coverage.

Further Options for long-Term Care Protecticn

Secretary Bowen's recommendations with regard to long-term
care stress public education, tax benefits for personal savings,
and tax subsidies to encourage the purchase of private
insurance. We urge you to consider additional options. We fear
that the private market will do no better with regard to
long-term care than it has done with regard to medicare
supplement insurance. Two options that we believe warrant
consideration are first, a voluntary Medicare Part C to cover

long~term care needs, financed in part by a premium paid by
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participants and in part by cost-sharing, and second, an
expanded Medicare to cover long-term care expenses for all

participants.

A voluntary Medicare Part C covering costs of long-ternm
care has several advantages over private market coverage. They
include: (1) lower administrative and marketing costs: (2)
greater value for money for consumers because loss ratios would
be much higher than equivalent private peolicies; (3) reduced
consumer search costs and confusion resulting from inadequate
information about the worth of products in the private market: .
(4) increased access for all of the Medicare-eligible population
to long-term care coverage becasuse no applicants would be turned .
down due to poor health. (In contrast, the private market would
not be able to accommodate applicants that they believe are poor

rigks).

The second option that should be considered is expanding .
Medicare to cover long-term expenses for all participants. The
Xey drawback to this option is the significant amount of new
federal dollars that would be needed to finance it. (A good
portion of the expense would be & shift from Medicaid spending
to Medicare spending.) Through gradual phase-in of benefits and
significant cost-sharing (possibly a portion of social security
chacks of those using long-term care services), the impact on
the fedaral budget could be reduced. A proposal along these
lines has been developed by the Harvard Madicare Project in

Medicare: Coming of Age -- A Proposal for Reform [Harvard

University, 1986}.
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Item 4

COMMENTS OF CONSUMERS UNION*
ON CATASTROPHIC ILLNESS EXPENSES
' (DEPARTMENT OF HEALTH AND HUMAN SERVICES
REPORT TO THE PRESIDENT)

January 8, 1987

INTRODUCTION AND SUMMARY

Catastrophic Illness Expenses (Department of Health and

Human Services Secretary Bowen's Report to the
resident) (hereinafter, the Report)} identifies three important
segments of the health care problem facing Americans -- the need

for:

1. acute care catastrophid protecticon for the elderly;
2. long-term care protection alternatives; and
3. catastrophic health expense protection for the

general population.
The Report recommends (among other things):

1. restructuring the Medicare program to provide
catastrophic protection for the elderly with an
actuarially sound additional premium;

2. providing incentives through the tax system for
savings earmarked for long-term care expenses and for
the purchase of long-term insurance; and

3. encouraging state initiatives to extend catastrophic
insurance protection to the general population.

*Consumers Union is a nonprofit membership organization
chartered in 1936 under the laws of the State of New York to
provide information, education and counsel about consumer goods
and services and the management of family income. Consumers
Unicn's income is derived sclely from the sale of Consumer
Reports, its other publications and films. Expenses of
occasional public service efforts may be met, in part, by
nonrestrictive, noncommercial contributions, grants and fees.
In addition to reports on Consumers Union‘'s own product testing,
Consumer Reports, with approximately 3.5 million paid
circulation, regularly carries articles on health, product
safety, marketplace economics and legislative, judicial and
regulatory actions which affect consumer welfare. Consumers
Union's publications carry no advertising and receive no
commercial support.
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Consumers Union sugports the recommendation to restructure
Medicare Part B to pro;;de_for catastrophic protection for the
elderly, financed by an additional premium. The proposal will
greatly benefit the elderly with the most severe medical
expenses, and is funded, appropriately we believe, by all

beneficiaries.

However, Consumers Union disagrees with several policies
contained in the Report. Section I of the following comments
describes the inappropriateness of using the private medicare
supplement insurance market as a model for long-term care
insurance. In this section, we both explain why some of the
Report's recommended options are not desirable and identify
further options that should have been considered. Section II
takes issue with the Report's reliance on the tax system as a
mechanism to subsidize the savings plans and the purchase of
long-term care insurance policies. Section III dfscribes why
the Report's treatment of the under age 65 population is

inadequate.

I. THE PRIVATE "MEDIGAP" MARKET HAS NOT WORKED WELL AND
SHOULD NOT SERVE AS A MODEL FOR THE 1ONG-TERM CARE
INSURANCE MARKET.

The Report attempts to form a "partnership® betwaen the
private sector and the governnment, similar to the
redicare/medigap dichotomy, to facilitate access to long term
care insurance. 1In pursuing this partnership, the Report: (A)
fails to acknowledge or give adequate weight to the private

market's shortcomings; (B) recommends options that are destined
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to repeat the scandals that continue to exist in the medigap
market -- affecting not only the medigap market segment, but
expanding the pattern of abuses intc the "long-term care" market
as well; and (¢) totally ignores saveral very sound options that

place less emphasis on the private market.

(A) shortcomings of Private "Mediqap" Market

In the late 1570's abuses in the medicare supplement
insurance market were exposed by the House and Senate Select
Committees on Aging, by the Federal Trade Commission, and by
several state insurance departments. In addition to marketing
abuses such as "lcoading up” (selling multiple overlapping
policies to vulnerable consumers}), "twisting" (convincing a
client to switch policies, hence increasing exclusions for
pre-existing conditions), "clean sheeting" (where agents igncre
applicant's health problems on the applicaticn form, but leave
the client vulnerable to have claims rejected later), medicare
supplepent policies very often had very low loss ratios
{percentage of premiums collaected that are paid in benefits).
People eligible for medicare supplement insurance policies were
understandably confused about how to evaluate the available
policies; very little information about the worth of the

policies existed.

In response to the abuses, the Congress passed Public lLaw
96-265, adding section 1882 to the Social Security Act.

Catastrophic Illness Expenses refers to this legislation (p.
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29), but fails to acknowledge that the market is, at best, only
marginally better now than it was in 1980.  The General
Accounting Office recently reported that while the market had
improved somewhat, loss ratics of most policies were below the
section 1882 targets, and averaged 60.2% in 1384 ([Medigap

Insurance: Law Has Increased Protection Agqainst Substandard and

overpriced Policies, Report to the Subcommittee on Health,

Committee on Ways and Means, October 1986]. Several companies
had loss ratios in the 20 to 40 percentile range; some were even
lower. Congressman Pepper held hearings on June 25, 1986 and
documented the continuing abuses and waste in this market
{Bearing on catastrophic Health Insurance: The Medigap Crisis,
Subcommittee on Health and Long-Term Care, Select Committee on

Aging].

Continued marketing abuses and average loss ratios of 60%
do not say much for the "value for money" being offered to
consumers in this market. We question why "value for money"
isn't a criterion used in the Report to evaluate the policy

alternatives.

{B) Inappropriate Opticns in the Report

With regard to long-term care protection, the Bowen Report

recommends (ameny other things):
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1. Work with the private sector to educate the public
about the costs of long-term care and the limitations
of coverage under Medicare and medigap supplement
insurance (p. 105};

2. Encourage personal savings for long-term careAthrough
a tax-favored Individual ‘Medical Account (IMA) (p.
107):

3. Encourage the development of the private market for
long-term care insurance through the establishment of
a 50% refundable tax credit for long-term care
insurance preniums for persons over age 65 {(up to an
annual maximpum of $100) (p. 109).

The analysis and recomnendations containad in the Report
with regard to long-term care coverage for the elderly suffer
from the failure to censider the adequacy of the private market
to serve consumers well and from the failure to consider the
complete array of options available. The Report asserts that
the Xey reason a private market for long-term care insurance had
not developed until recently is because of the absence of
consurer demand (p. 104). This explanation does not reveal the
whele stery. The private market probably can not work well for
this preduct because of the twin concerns that have deterred the
insurance industry from offering long-term care insurance:
adverse selection and moral hazard. "Adverse selection" would
oceur to the extent that those who choose to insure will have a
better-than~-average chance of needing long-term care services.
A very healthy 65-year-old is far less likely to choose to
invest in long-term care insurance than an unhealthy 65-year-old
of the same financial status. Insurance companies,
understandably from a profit viewpoint, aim to select the most

healthy for coverage. "Moral hazard" occurs to the extent that

people who have long~-term care coverage are less likely to
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explore all alternatives to long-term care (e.g., assistance of
family members) and hence are mor; 1ikely to use the coverage.
In other words, a person with custodial care needs who has
comprehensive nursing home insurance faces a different array of
choices than a person without such coverage. The existence of
the insurance coverage lessens the incentive to explore home
health care and other custodial care.alternatives. Despite
these risks, a private market is emerging. But we don't yet
have information on what pricing pelicies, poliéy coverage
previsions, and underwrifing practices insurance companies will

use to deal with these problems.

The experience with medigap policies -- averaging, as
noted above, loss ratios of only 60% -- is great cause for
concern. Can we hohestly expeét that long-term care policies
will have loss ratics more favorable to consumers than €0%? Is
it a wise expenditure of limited dollars of the elderly, and
subsidization from taxpayers, for policies returning 20%, 30%,
or even 60% of premiums in the form of insurance benefits?
Further the Report's reliance on education ¢f consumers about
the risks of the high costs of long term care and on increasing
incentives to purchase private long-term care insurance is
inadequate. Further options should be considered. (See section

(C} {2} of these comments.)

(C}) oOptions Excluded from the Report

{1) Acute Care Coverage: The Report recommends that

Medicare be restructured to provide catastrophic protection
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{with a $2000 annual limit) for an extra premium of about $5 per
month. This option would displace a portion of medigap policies
and would force many medigap policies to restructure their
benefits. (When Medicare cost-sharing amounts increase, medigap
policies often increase their coverage to £i11 in the increased
Medicare gaps: similarly, when Hedicare benefits increase,
medigap policies need to adjust thelr coverage €0 as not to
duplicate the coverage Medicare provides.) We recognize that
the Report focussed on catastrophic care. However, if the
Report weighed the medigap market problems more heavily, we
believe it would have at least considered a more ambitiocus
expansion of Part B. What about a federal-government-sponsored
medigap policy? (This would merely expand the Report's
recommendation to cover deductibles, coinsurance, and possibly
drug costs that do not reach the catastrophic level of $2000 per
year). The Harvard Medicare Project recently made a proposal
for a Medicare-sponsored insurance policy. ([See Medicare:

Coming of Age -- A Proposal for Reform, March 1986, p. 1S91.

Under this program, marketing and administrative cost savings
would be significant. To preserve tha partnership with the
private sector, the government could have private companies

compete to administer the program.

in order to preserve freedom of choice for consumers, two
jevels of Part B voluntary coverage could be established; level
1 would include current plus catastrophic coverage; level 2

would include in- addition the expanded medigap coverage. This
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adds to the complexity of Medicare, but simplifies the overall
task consumers face since they no longer would need to shop for

one (or multiple) private policy(ies).

{(2) long-Term Care Coverage: As summarized in section I

(B) above, the Bowen Report's recommendations with regard to
long-term care stress public education and subsidization of
private insurance. The Report'!s analysis should have considered
two additional options: (a) a volﬁntary Medicare Part C to
cover long-term care needs, financed in part by a premium paid
by participants and in part by cost-sharing and (b) expanding

Medicare to cover long-term care coverage for all participants.

{2} Voluntary Medicare Part C. Xaren Davis and Diane

Rowland outline a proposal for a veluntary long-term care

coverage of the elderly in their book Medicare Policy: New

Directions for Health and Long-term Care [The Johns Hopkins

University Press, Baltimore, 198s, p. 110.-119.] Congressman
Pepper introduced H.R. 4?87 in the 99th Congress, “to amend
title XVIII of the Social Security Act to provide for an
optional part C program to furnish comprehensive, catastrophic,
long-term, and preventive benefits through prepaid plans." Key
advantages of a government-sponsored program include: (1) low
administrative and marketing costs; (2} greater value for money
for consumers because loss ratios will be much higher than
equivalent private policies; (3) reduced consumer search costs

and confusion that results from inadequate information about the
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worth of products in the private market; (4) increased access
for all of the Medicare-eligible population to long-term care
coverage because no applicants would be turned down. (In
contrast, the private market will not be able to accommodate all
applicants). Drawbacks would include a reduction in the array.

of choices available to consumers.

(b} Medicare coverage of long-term care. For the sake of

completeness, we believe that the Report should have included
analysis of the option of expanding Medicare to cover long-term
care coverage for all of the Medicare-eligible. The Harvard

Medicare Project discusses this option [See Medicare: Coming of

Age--A Proposal for Reform, pp. 20 - 31.] Even if this option

included cost-sharing, it is likely to require a significant
amount of additional money from the federal budget.

II. THE REPORT'S RECOMMENDATIONS PLACE INAPPROPRIATE RELIANCE
ON THE TAX SYSTEM.

Despite the tax policy established in the recent tax
reform ac¢t, some of the Report's recommended options inveolving
long-term care use the income tax system to subsidize the
purchase of insurance. (See section II (B} above for a brief
description of proposals for tax-favored Individual Medical
Accounts and tax credits for private long-term cara insurance.)
Consumers Union supports tﬁe use of the tax system to promote
worthy social goals when (1) the social good to be obtained
exceeds the cost, and (2) the benefits and the costs of the
program are equitably distributed. We‘do not believe that the
recommendations in the Bowen Report regarxding tax-favored IMAs

and tax credits for long-term care insurance meet these tests.
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Consider first the proposal for Individual Medical
Accounts (IMAs). Under the proposal "{ilndividuals would be
permitted to deposit a certain amount of money (e.g. $1000
maximum) each year into a savings account restricted to use on
long term care expenses. Interest accumulations would be tax
fres and withdrawals would not be taxed or penalized as long as
their use was for nursing home care®™ {p. 107). (In discussing
this option, the Report suggests that IMA daposits might be
excused from taxation (as are Individual Retirement Accounts) or
qualify the depositor for a limited tax credit (p. 78). “Fifty
percent of the interest on the account would be used to fund a
risk pocl that would cover expenses incurred for nursing home
care after the balance in the account had been exhausted" {p.

78-79).

This proposal is very complicated and the Report fails to
analyze its likely impact. oOur key concerns are: (1) The pecple
who are likXely to fund an IMA are likely to be those with the
highest incomes. Low income families simply would not be able
to afford the contribution. Middle income families would be
likely to fund IRAs first (if eligible} and might then consigder
whaether to participate. The difficulty of predicting future
expected benefits of'contzibuting to an IMA would discourage
participation. dverall, we would not predict a very high
participation level; (2} the costs are borne by all taxpayers:
as federal tax revenues are expended on this program, all
taxpayers bear the cost. Hence, we believe that the IMA
proposal's costs may exceed its social good, and that its

banefits and costs are inequitably distributed.



113

- 13-

similarly, the proposal for a 50% tax credit for long-tern
care insurance premiums for persons over age 55 (p. 109) is not
likely to yield net social benefits. oOur key concerns are: {1)
the private long-term care market will not paerform any batter
than the medicare supplement insurance has and the tax cradit
will end up subsidizing insurance industry profits rather than
patient care (see section I above); (2) the policies are going
to be available only to a portion of the Medicare-eligible
population. They will not be available, in particular, to the
least healthy elderly, who are most likely to need long-ternm
care services: {(3) the "tax expenditure" (i.e., lost federal
revenue) is likely to be considerabkle, and will be borne by all
taxpayers. In sum, the costs of this proposal may exceed the
social good, with inequitable distribution of the costs and

benefits.

The Report also recommends changing tax treatment for
long-term care insurance reserves, to make it more favorabie to
the insurance industry (p. 10%)}. This is based on a "trickle
down"® theory that some of the savings might be passed through to
consumers. It is not cleayr that taxpayers should be forced to
pay the cost of what is at best a questionable savings to

consumers of private long-lerm care coverage.

The tax system creates subsidies that are hidden from
policy makers. It is interesting to note that the federal
government &pends approximately the same amount on its
contribution to the Medicaid program as it does for the

exclusion from taxes of employer contributions for medical
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insurance premiums and medical care. Yet Medicaid for the poor
is considered a handout, while emplcyer-provided health

insurance is a perfectly acceptable fringe benefit of employment.

IIX. THE REPORT'S CONSIDERATION OF THE UNDER 65-YEAR-OLD
POPULATION IS INADEQUATE.

catastrophic Illness Expenses does not do justice to the

growing and severe problem of the lack of insurance for the
under 63-year-old population. This problenm 1s.worthy of a study
of its own. The Report recommends an arrxay of options to
addressv:he catastrophic illness expenses of the general
population -- but the significance is illusory. The Report
merely recormends that states adopt certain measures. No '
recopmendation for federal assistance to the states or federal
incentives is suggested. It is unlikely that the
recommendations will lead to any real improvement in the under
65-year-old population's access to catastrophic health

insurance. A few specific comments:

(A) <cCatastrophic vs. Non-catastrophic Coverage. The

distinction between catastrophic and non-catastrophic 6OVerage
needs is not always precise. For low-income families, 2 mild
but chronic bealth condition can pose cétastrophic expenses.
Even for a moderate income family, chronic conditions that
require treatment year after year can impose a great financial
pburden yvet fail to gqualify as "catastrophic" under

policy-makers' criteria.
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(B} State risk pools. If the goal is to increase the

adoption of state risk pools, it is not sufficient to merely
rencourage the formation of state risk pools to subsidize
insurance for those whose medical condition makes it impossible
or prohibitively expensive to get insurance." [p. 114].
Legislation is needed to provide states with strong incentives

to establish such risk pools.

(€} Medicaid Expansion Option. One positive option

discussed in the Report is not recommended: "Permit all
individuals below some income level to purchase Medicaid
coverage on a sliding premium scale depending on income." {p.
873. The Report estimates that if the plan included all people
under 125% of the poverty‘line, with premiums limited tc 5% of
income could cost as much as $15 billion if all eligible people
enrolled. The Report fails to estimate the cost savings that
would be achieved: many people presently on AFDC and medicaid
are deterred from taking a job because they will become
ineligible for medicaid and will be unable to obtain affordable
health insurance. Note alsc that even this inflated cost
estimate is less than the present federal subsidy for the
exclusion from taxation of the employer-paid health insurance
premiums (which benefit primarily middle and upper-incone

people).
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Union

Publisher of Consumer Repents

February 17, 1987

Senator John Melcher, Chairman
Special Committee on Aging
United States Senate
Washington, D.C. 20510-6400

Dear Senator Melcher:

I appreciate your invitation to testify at the Special
Committee on Aging's January 26, 1987 hearing on catastrophic
health care costs. While my testimony of that date sets out
Consumers Union's overall position on catastrophic health
insurance, T would like to submit some additional comments in
response to the statement of the Health Insurance Association of
america (which was presented by Mr. Robert Shapland).

Consumers Union strongly disagrees with the HIAA portrayal
of medigap lnsurance as "a public/private sector succaess story"
and with the view that "the current conbination of private and
public coverage is serving the public well.® While it is true
that 70% of the elderly have purchased private health insurance
to supplement Medicare, this in itself is not indicativa of a
healthy marketplace. Problems that remain in this market
include:

1. Duplicative policies. Many Medicare-eligible
continue to be sold overlapping, duplicative
policies, Our San Francisco office identified a
79-year-cld woman with five overlapping medicare
supplement policies, three nursing home policies and
one hospital indemnity policy, amcunting to $6500 per
year in premiums. Other couples were found to have
$10,000 and $13,000 worth of overlapping medigap
policies.

2. Inadequate information. The level of understanding
of just what Medicare and Medicare supplement
policies cover continuas to be very low. For
axample, 70 percent of the populaticn over age 65
believes that Medicare would cover any long nursing
home stay, and half of thosa with medigap policies
believe that they are coverad for long-term care
expenditures.

washington Office
Suite 520. 2001 S Street. Northwest - Washington, D C. 20009 - {202) 462-6262
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Deceptive marketing practices. Throughout California
{and probably In other states as well), senior
citizens have been sent mailings that appear to be
official government notices of cuts in Medicare
benefits and the need to buy medigap Iinsurance. In
fact, the mailings are from an insurance company and
firms which develop and sell sales leads to insurance
agents,

High cost/low value. Finally, Medicare supplement
Insurance pelicles tend to be relatively high-cost,
low-value policies. Premiums range from $150 to
$1,500 per year. Loss raties, the percentage of
prepiums collected that are paid in benefits, average
60% for commercial medicare supplement policies,
according to a recent GAC report. This means that on
average the costs of marketing, administration, and
profits consume 40% of premiums collected from
consumers., Mutual of Omaha, the company that Mr.
Shapland represents, had a loss ratioc of 51.0%. This
is not a record to be particularly proud of,
especially in light of the target minimum loss ratio
of 60% that Mr. Shapland mentions. By way of
comparison, Medicare's administrative costs are 3% of
revenues. Displacing all or part of the private
market by an expanded Medicare promises to increase
consumers' value-for-money.

Consumers Union strongly endorses expanding Medicare to

cover the costs of catastrophic iliness, and believes that
sponsorship by the federal government is warranted. We urge you
to remember the poor performance of tha medigap market in
considering options for long-term care.

Thank you for the opportunity to present these additional

Sincerely,
ad dhoaan

Gall Shearer
Manager, Policy Analysis
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Item 6

THE WRITE HOUSE

Office of the Press Gecretary

FOR RELEASE AT 9:00 P.M. {EST)
TUESDAY, JANUARY 27, 1987

THE PRESIDENT'S INITIATIVE ON
CATASTROPHIC 1LLNESS COVERAGE

FACT BHEET

The President recognizes that catastrophic illness can debilitste
individuals and families financially, emotionally and physically.
In proposing new initiatives to protect against the financisl
costs of catastrophic fllness, the President is looking for ways
to protect the millions whose present coverage is either
non-existent or inadequate.

Coversge Under Present System

The American health care financing system i3 & broad network of
private insurance mechanisms and public programs which, taken
together, protect the majority of persons from the financial
costs of catastrophic 4llness. Many pecple, howsver, still fear

that potential devastating illnesses can dastroy their financial
security.

In addressing the catastrophic illness problem in the United
States, there are three groups of people to consider: the
general population under age 65; the elderly facing long-term
care sxpenses; and the slderly facing acute-care sxpenses. The
risks that thess groups face are diffsrent, and programs to deal
with their problems must vary accordingly.

1. General Population Under Age 65

The majority of the general population is covered by
employment-related group health {nsurance with costs borne by
employers as one component of Iringe benefit packages. A large
nuxber of perscons who 40 not work are covered for health expenses
by Medicaid, & program designed for the elderly poor, the blind,
d{uEIo! persons, and poor families with dependent children.

There are, however, an estimated 30 million people under the age
of €5 who have no health insuranca at all, snd 10 million who
heve inadequate coverage for catastrophically high sxpenses.
Many are self-smployed or are employsss of firms that do not
offer group health insurance to their employees. Federal, State,
and local governments annually spend several billions of dollars
to care for the uninsured.
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2. Elderly Americans Under Long-Term Care

The urgency of long-term care is an increasingly §
issue. By the year 2030, an estimated 8.6 miglzonmfgi::::n§°:§§¥
be over the age of 85, compared to 2.7 million in 1985,

About 1.4 million o!geer n:v receive care
an average expense of over $22,000 & year. Th

covared by Medicare or p:!vuto'xnsuznzcc. l!th:::hc:::; :{:.??‘
are under the impression that they are. Of the $32 biliion in’
1985 nursing home costs, less than 2 percent was paid by private
ingurance. Of the remainder, half was paid out of savings of

i
::ziggfz.and their families and the other half was covered by

in nursing homes, at

3. Elderly Under Acute Care

virtually all elder Americans are entitled to acute care coverage
under Medicare. Nearly two-thirds also supplement their coverage
with so-called "Medigap" policies purchased in the private
insurance market.

Medicare is designed as an acute care coverage program. Much of
the costs of physician services and of hospital stays under 60
days are covered. Longer hospital stays are not fully covered
and prescription drugs are not covered at all. Some Medigap
policies cover these additional expenses, but many do not.

The major source of fear for the elderly is that they could be
faced with expenses that are not covered either by Medicare or
Medigap. 1In addition, confuslon often exists over what

acute care coverage the elderly have and do not have. Scme
elderly buy toc much insurance, while others believe they have
more coverage than they actually have.

Administration Proposal

The President's Initiestive on acute care Catastrophic Illiness
Insurance for the elderly is based on the following guidelines:

o We must provide meaningful protection against cut-of-pocket
expenses that substantially threaten family savings;

o The importance of Medicare, Medicaid and Hedigap should be
maintained and we should not encourage excessive use of
services;

-] Any catastrophic illness coverage should be voluntary, not a
new government entitlement; and

] The proposal must be fully budget-neutral, without the
explosive potential of program expansions.

The President, in his 1987 State of the Union Address, spoke of
the "specter” facing older Americans -- that of often having to
make an "unacceptable choice between bankruptcy and death.” The
President will submit legislation shortly to free the elderly
from the fear of not being able to meet the costs of catastrophic
illness.
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TI. INTRORUCTION

We are the Co-Directors of the Center-for Medicare Advocacy, 3
non-profit organization located in Willimantic, Connecticut which
provides legal representation to low-income elderly and disabled
people who have been unfairly denied Medicare benefits., We have
been assisting Medicare beneficiaries since 1977; from 1977 until
April 1986, we were the Co-Directors of Legal Assistance to
Medicare Patients, a project of Connecticut Legal Services, Inc.
puring the past nine years, our colleagues and we have taken more
than 1,000 Medicare appeals to administrative hearing, winning
more than 70 percent. We have also litigated 22 class action
lawsuits in an effort to resist attempts by the Health Care
Financing Administration tc restrict and deny illegally the
Hedicare coverage to which Medicare beneficiaries are entitled,
and the health care services which Medicare beneficiaries
desperately need.

in our practice, we speak with many beneficiaries and thelr
families every day., We have also developed a large database
containing significant information regarding hundreds of
individual patients. All in all, we believe we have a unique
*window” on the real life situation of beneficiaries struggling
to arrange financing for the health care services they require.

Our experience over the years ceonvinces us that our present
health care financing system is failing to finance the medical
care our citizens have a right to expect., First, certain crucial
*gaps® in the Medicare program as written by Congress mean that
beneficiaries are for the most part unprotected against the
catastrophic cost of nursing home and home health care. Second,
the Health Care Pinancing Administration has taken steps to
restrict, radically and illegally, the degree of Medicare
coverage presently provided by law, The end result is a Bystem
which leaves patients vulnerable to the enormous and destructive
- cost of long term care, Porced to depend on their own limited
regources, beneficiaries, in a misguided attempt tc economize,
will often deny themselves essential medical care. They become
poor and are forced onto welfare. They are unable to sustain
themselves in the community, and must enter institutions.

The final irony is the fact that a system which falls to protect
against the cost of catastrophic illness is profoundly
uneconomic, The present financing structure fails to assist
patients while they are financlally solvent and still have a
chance to regain their health and live independently. Instead,
we encourage patlents to become disabled, institutionalized, and
indigent, at which time the Medicaid program absorbs the encrmous
cost of long term nursing home care, These huge Medicaid
expenditures would not be necessary had adequate financial help
been available when it was first needed.



121

Page 2

II. NURSING HOME CARE

The HMedicare program pays for lessc than three percent of the
nursing home care our citizens need. Although Medicare nursing
home coverage is often unfairly denied, even if every patient
received the full coverage to which he or she is entitled, we
estimate that Medicare would cover no more than approximately 20
percent of all nursing home charges. The remaining 80 percent
would still have to be paid by the patient privately or, once the
patient is poor, by Medicaid.

. Medicare nursing home coverage is restrained by several crucial
statutory conditions, First, coverage is available only if the
nursing home stay is preceded by a hogpital stay of at least
three days. Thus the many patients who require nursing home care
without having firast been acutely i1l will be denied all
coverage. Second, Medicare pays only for a "skilled nursing
facility”™ level of care., Unless a patient requires daily skilled
nursing or rehabilitation services, Medicare coverage will once
.again be unavailable. Many people residing in nursing homes do
not require daily skilled care. Their instituticonalizatiocn is
required because of their need for "custodial® care such as help
with meals and feeding, ambulation, dressing and bathing, and the
accurate dispensing of prescription medications. These services,
although c¢ssential to a patient's well-being, are not considered
skilled, and no Medicare coverage is permitted. Third, even when
patients Q0 need skilled care, as certified by their attending
physicians, HCPA's restrictive coverage policies lead to routine
Medicare denials based on the unsubstantiated pretense that the
care is “custodial,®

Nor does private insurance assist with the cost of nursing home
care once Medicare coverage is denied. The ®“supplemental”
insurance now available on the market is supplemental to
Medicare; such policies will pay the co-insurance for those days
for which Medicare coverage is granted., 1If Medicare coverage is
denied, the supplemental iInsurance coverage will also be denied.
Although there has been much talk about long term care insurance
which would cover nursing home expenses even where HKedicare
coverage is not awarded, these policies are intended for people
still working. They will generally not be available to those who
are already aged or disabled,

The practical effect of the huge gap in Medicare nursing home
coverage is devastating. Every day we speak with beneficiaries
and famlly members who are undergoing the "spend-down" process.
At a monthly rate of $2,000 or more, nursing home care will soon
exhaust the resources of all but the most affluent. 1In fact, a
recent study in Massachusetts showed that a typical nursing home
resident in that state was reduced to indigency after only 13
weeks,

IIT. EOME HEALTE CARE

As is true in the nursing home context, Medicare coverage for
home health care ig often unfairly denied, Even if Medicare hone
health coverage was granted in accordance with the statute,
however, a huge and destructive gap in the financing for home
health care would still exist, The Medicare Act stipulates that
home health coverage will be available only where the beneficlary
is confined to the home, and requires part time skilled care. If
a patient is able to leave the home without assistance, or If no
need for skilled care exists, no Medicare coverage is possible.

The effect of this limitation is to burden many beneficiaries
with the cost of the supportive services they require if they are
to continue living In the community. Many patients can live at
home 4f they receive just a few hours a week of assistance by
home health aides. Home health aides can help with medications,
bathing, and meal preparation, for example, The private rate for
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aide services, however, usually exceeds $10 per hour. Even if an
individual needed aide services only four hours per day, seven
days a week, he would have to pay $1,200 per month or $14,400 per
year. This is a crushing burden for many people on limited
incomes. Because of their inability to afford these charges,
many patients either continue at home with dangerously inadequate
care, or are forced Lo enter nursing homes, Thus instead of
helping beneficiaries with the relatively modest cost of home
health care, our financing system will often force patients into
institutions where the huge monthly rates will soon be botne by
the Medicaid program,

IV. INPATIENT HOSPITAL REUABILITATION

For many years, Medicare patients in need of the kind of
multidisciplinary, coordinated rehabilitation available only to
hospital inpatients, have also been faced with restrictive
Medicare coverage policies. Too often these restrictive policies
result in patients being unable to gain access to this important,
restorative care or to patients being prematurely discharged.
Typically, the patient in need of hospital rehabilitation has
suffered a stroke, traumatic brain injury, paralysis, and/or
amputation. With an intense program of multidisciplinary therapy
(often including physical therapy, occupational therapy, speech
therapy, and rehabilitative nursing)} provided by a team of
‘professionals and coordinated by a physician trained in
rehabilitation, these patients can often regain sufficient
independent function to return home. ’

‘ygnfortunately, the Health Care Financing Administration often
denles coverage for this care on the basis of arbitrary rules and
erronecus conclusions, Patlents are denied coverage because they
dc not need three hours per day of physical and occupational
therapy (the "3-Hour Rule"}, although they may need speech
therapy and other rehabilitative care, Patients are denied
because their amputations are “only" below the knee, or because
they "only” have uppal extremity paralysis., Many are denied
coverage on the unsubstantiated premise that they could receive
the intense, coordinated, multidisciplinary rehabilitation they
need at a skilled nursing facility or as an outpatient, The
Center is responding to this dilemma for elderly and disabled
patients in a variety of ways:

1. A new partnership has been formed between Gaylord
Rospital in wallingford, Connecticut, a free standing
rehabilitation hospital, and the Center for Medicare
advocacy. Center staff are working in conjunction with
Gaylord Bospital to appeal unfair Medicare denials for
Gaylord's patients.

2. Individual appeals are being taken for patients
referred to the Center. Appeals are presently in
progress for patients denied Medicare who do not meet
the *3-Hour Rule" and who are below-the-knee amputees,
put whose physicians have certified that inpatient
hospital rehabilitation is medically necessary.

3. Center attorneys are continuing to litigate the class
action lawsuit, Hoopexr Y. Bowen, H-80-99 {¥JB} D. Conn
5/1/85. Hogper has been certified as a class action
comprised of all Medicare patients in New England who

* nave been denied Medicare coverage for inpatient
hospital rehabilitation despite physician certification
that such care is reasonable and necessary. The United
States District Court for the .District of Connecticut
has issued a series of decislions, the latest on May 1,
1985, finding that the criteria used by BCFA to deny
Medicare coverage are void and of no effect for failure
to publish in the Federal Register because they include
more restrictive and burdensome criteria than exist In
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the Medicare Act. A copy of the Hooper decision is
appended here, The Secretary of the Department of
Bealth and Human Services responded to the court ruling
by publishing the same criteria as a "Ruling" in July
1385. On behalf of the plaintiffg, the Center then
urged the court to f£ind that the criteria as published
violate- the Administrative Procedure Act because they
were published without an opportunity for public
comment, and also to find that they vioclate the
Hedicare Act because they establish criteria which are
more restrictive than the Act,

On May 13, 1986, tbe court issued a pre-trial order
requiring the parties to attempt to reach a settlement,
Despite the Center’'s best efforts, and the support of
over 30 physiclans and other rehabilitation hospital
specialists, the Health Care Financing Administration
refused to accept any changes to Medicare's coverage
criteria. The case has now been scheduled for another
¢court appearance,

4. The Center is producing written materials to help
Medicare patlents, their helpers, and providers, assess
Medicare denials for inpatient hospital rehabilitation
and to appeal cases through the first stage of appeal,
the "Reconsideration.” Center attorneys are also
speaking at gatherings of patients and providers
concerned with this issue of vital importance to the
elderly and disabled.

V. INAPPROPRIATE MEDICARE DENTALS AND THE INEFFICACY OF APPEAL

Even if it is not possible to extend current statutory
entitlements to meet the full cost of catastrophic illness,
certainly the coverage presently mandated by law should actually
be avallable in the field, Unfortunately, the Health Care
Financing Administration has taken steps to ensure that Medicare
skilled nursing facility, home health, and hogpital
rehabilitation coverage is radically restricted.

The United States District Court for Connecticut has recently
recognized Medicare coverage abuses in the skilled nursing
facility area, District Court Judge Jose A. Cabranes issued a
on April 23, 1986 in the case of

gBowen (Civil Action No, H-78-541 (JAC)), a class action lawsuit
originally filed in 1978. A copy cof the Eox decision is appended
here, Judge Cabranes found that although Hedicare law requires
that coverage be granted to patients receiving daily physical
therapy treatments, the Health Care Financing Administration
actually awarded coverage "to only a small number of patients who
demonstrate a rapid recovery of body function. Even these
patients generally receive no more than two weeks of coverage.”

Judge Cabranes found that BCFA uses arbitrary presumptions or
*rules of thumb" to deny coverage, rather than conducting "an
individualized assessment of [a patient's] need for daily
physical therapy based on the facts and circumstances of his
particular case,® R

The judge also noted that patieants unfairly denied Hedicare
coverage are forced to pay for physical therapy with their own
funds. As Judge Cabranes stated: *In such circumstances, many
patients forego medically necessary physical therapy because they
or their families bellieve they cannot afford to pay for such
therapy themselves.” ©Loss of therapy jeopardizes the patient's
recovery., If "more elderly persons receive physical therapy
after sustaining a stroke or fracture, fewer of these persons
would have to spend the remainder of their lives in nursing
homes.” HMoreover, if patients were able to live independently,
it would *actually reduce the 'fiscal burdens' on the federal and
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state treasuries.”

Judge Cabranes entered an order enjoining the use of arbitrary
and inflexible practices in determining a patient's entitlement
to physical therapy coverage, and requiring the Secretary of the
Department of Health and Human Services to give an individualized
evaluation of cach patient’s medical condition and therapeutic
needs. The judge also held that all members of the plaintiff
class are entitled to a reconsideration of their claims. The
Health Care Financing Administration, however, is resisting
implementation of this decision; to date no order is in place and
nursing home patients are still being regularly and arbitrarily
denied Medicare coverage despite their need for daily skilled
care, .

similar difficulties afflict beneficiaries attempting to secure
Medicare home health coverage, Recently, the Center for Medicare
Advocacy filed a lawsuit in federal district court in Bridgeport
on behalf of a dilsabled Stratford resident. The plaintiff in the
lawsuit, Mr. Robert Huda, is a 56 year old victim of multiple
asclerosis and stroke whose ability to continue living at home had
been threatened by Medicare's arbitrary denial of coverage for
home health alde services.

Hr. Buda has been able toc live at home because he has been
receiving 25 hours of home health aide services each week.
Because Mr.. Buda is totally dependent upon others, aides must
feed and bathe him, protect him from choking, move him from bed
to chair, and, in general, assist him in all his activities of
daily iiving. Since Mr. Huda had no other help during the day,
home health aide assistance was mandatory if he was to aveid
nursing home placement.

The Medicare program, however, denied Mr, Huda coverage for his
home health aide services on the ground that his condition was
*chronic,” a criterion of coverage which appears nowhere in the
statute or regulations. Mr. Buda initiated an administrative
appeal to challenge this denial. Because of delays in the
administrative process, however, it would have been many months
before an appeal decision was issued, and the home health agency
required concurrent payment if it was to supply aide services,
Mr. Huda could not afford to purchase this care. Although the
Medicare denial of coverage was completely without justification,
and the merits of Mr. Huda's appeal were of overwhelming
strength, he was likely to.suffer irreparable harm before his
appeal was heard, Mr. Euda was, therefore, compelled to file a
federal court action asking the court to require the Medicare
program to make payment for the home health aide services Mr.
Huda required during .the pendency of his administrative appeal.

On October 2, 1986, Federal District Judge Warten W. kdginton
issued a temporary restraining order requiring Medicare to grant
coverage for the 25 hours per week of home health aide services
Mr, Buda required, On October 6, 1986, Hr. Huda received notice
that the previous denials of Medicare coverage he had received
would be rescinded, and that coverage was likely to be available
for the indefinite future,

The Buda case epitomizes the dilemma in which many home health
beneficiaries find themselves. A Medicare denial is usually a
- " Pew beneficiaries have the strength to
undertake an appellate process which will involve delays
exceeding twelve months between initial denial and administrative
hearing decision. Even if they are able to appeal, most
beneficiaries are unable to arrange non-Medicare financing of the
care they need while the appeal is pending. Without adequate
care, patients are -typically forced out of the community into a
pursing home, This would have been Mr., HRuda's fate had he not
been able to locate legal assigtance, and prosecute aggressive
legal action, Few beneficiaries have access to effective legal
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representation, however. It is our belief at the Center for
Medicare Advocacy that many hundreds of nursing home residents
now residing in nursing homes in Connecticut could be maintained
safely at home in the community if a fair degree of Medicare home
health coverage was made available,

VI. CONCLUSION

We applaud the Senate Special Committee on Aging for undertaking
this desperately needed examination of the impact of catastrophic
health care expensges. We are convinced that rational and
compassionate planning and legislation can devise a financing
structure which will avoid the senseless human and economic costs
of needless institutionalization and indigency. We are alse
convinced that Congress must take a more active role in ensuring
that the Health Care FPinancing Administration executes the
Medlcare law in a way which accurately reflects Congress'
intention to meet the health care financing needs of our elderly
and disabled,

72-69%9 0 - 87 -- 5
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There is also no need, as the provider sug-
gests, 1o set up a different patient biiling
department for the emergency room physicians’
billing services. The revenue offset is designed to
offset those costs incurred by the provider which
are not reimbursable costs related to patient
care pursuant to 42 CFR 405.451. The billing
revenues retained by the provider relate strictly
to the cost incurred in providing the billing
service. This is evidenced by the agreement
between the physicians and the hospital which
provides that payments to the hospital for the
billing services are to be in an amount which has
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been determined by the parties to correspond te
the hospital’s actual costs.

Accordingly, the decision of the Provider
Reimbursement Review Board that the Inter-
mediary properly reduced the provider's admin-
istrative costs by the billing revenue received
from the emergency room physicians is
aflirmed.

This constitutes the final administrative deci-
sion of the Secretary of Health and Human
Services.

[§34,619] Hooper v. Harris.

U.S. District Court, District of Connecticut. No. H-80-99 (M]B), May 1, 1985.

Medicare: Inpatient Hospital Rehabilitation Coverage

Medicare Part A coverage—Inpatient hospital rehabilitation coverage.—The earlier
decision of this court—that a 1976 fc‘m Bulletin restricting coverage of inpatient hospital
rehabilitation services was a substantive rule and, therefore, should have been published in the
Federal Register—is reaffirmed. The Bulletin applied a restriction t6 Region I (New England)
intermediaries and hospitals that was not applicable nationwide through the Medicare Intermediary
Manval—this restriction refused coverage of rehabilitation services provided on an inpatient
hospital basis unless the patient’s condition otherwise necessitated that the services be rendered on
an inpatient hospital basis. This restriction was used to deny coverage for rehabilitation services
provided in a hospital when such services could have been provided at a Jower cost facility insofar as
the patient's condition was concerned, but where the services were unavailable at such lower cost
facilities. HCFA is ordered to send notices to all affected intermediaries, hospitals, and PROs that
the policies contained in the Bulletin are not to be followed.

See § 1231.73, 13,510.035.

Notices, determinations, and appeals—Court jurisdiction—Exhaustion of administra-
tive remedies.—Exhaustion of administrative remedies is not required for jurisdiction in a case
involving a procedural challenge to HCFA's method of promulgating restrictions on the provision of
rehabilitation services on an inpatient hospital basis because: (1) plaintiffs were trying to correct a

rocedural deficiency collateral to a claim for benefits, (2) pursuing administrative remedies would
futile, and (3) irreparable injury was demonstrated in that many of the plaintiffs were too old,
sick, and poor to await the conclusion of a lengthy administrative reviewing process.

See § 13,540.035.
The earlier decision in this case was reported at 1984-1 Transfer Binder § 33,528.
[Text of Decision] “the Second Rezcomrnended Ruling”f)i:éx o!gov-
IMEN ictri . ember 21, 1984.7 The defendant has fi jec-
1 78!‘;3;;%'\?%‘?; [c):as‘:;‘tﬂaé\;:drg%egnh{xig:x:g tions to the Second recommended Ruling, and

' d A he plaintiffs have filed 2 memorandum in sup-
Eagan's Recommended Ruling, filed September L h
21, 1983, on Cross Motions for Summary Judg- port of the Second Recommended Ruling.

ment in this cdse, granting the plaintiffs’ motion
for summary judgment and denying the defen-
dant's motion for summary judgment.! On Janu-
ary S, 1984, the court issued a judgment
declaring Health Care Financing Administra-
tion (HCFA) Region I Bulletin Ne. 175 invalid.

The motions now before the court, all of which
seek to alter the judgment in some respect, were
also referred to Magistrate Eagan, who filed a
Recommended Ruling (hereinafter referred to as

1. Factual Background

The pertinent facts are set forth in the Magis-
trate’s Second Recommended Ruling at 2.4, and
are as follows:

The underlying case concerns the HCFA
Region I Bulletin No. 175, The Bulletin estab-
lishes criteria for Medicare coverage of inpa-
tient hospital rehabilitative services in
addition to criteria set forth in the Medicare

! This Recommended Ruling is attached as Appendix A
{see 1984-1 Transfer Binder § 33,528},

Medicare and Medicaid Guide

2 The Second Recommended Ruling is attached as Appen-

dix B {emitted by CCH}.
9 34,619
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Act and in the HCEFA Part A Intermediary
Manual, Section 3101.11, The criteria for cov-
erage under §3101.11A provides that a
patient is dcemed to require a hospital level
of care if he requires a relatively intense reha-
bilitative program, consisting of a multidis-
ciplinary coordinated team approach to
upgrade the ability to function as indepen-
dently as possible, which is reasonable and
necessary, Bulletin No. 175 edded the
requirement that the patient’s condition must
“afso otherwise necessitate that the services
be rendered on an inpatient hospital basis in
order for coverage to be possible under the
Medicare program.” (Emphasis added).

The original complaint challenging the Bul-
letin was filed on February 13, 1980, as a
class action in which the plaintiffs sought
declaratory and injunctive relief. The defen-
dant Secretary of Health and Human Services
filed 2 Motion te Dismiss, in which she raised

the issues of jurisdiction and failure to.

exhaust administrative remedies. The motion
was denied on November 7, 1980. The plain-
tiffs' Motion for Class Certification was
granted on March 25, 1982, and the class was
defined to include—

“all persons residing in Health Care Financ-
ing Administration Region I, (New England),
who, pursuant to the defendant’s unlawful
policy and practice, have been or will be
denied Medicare Part A benefits for inpatient
hespital rehabilitative services.”

As noted previously, both parties filed
motions for summary judgment and the plain-
tiffs’ motion was granted. In granting the
plaintiffs’ motion, we found Bulletin No. 175
to be invalid on the grounds that the defen-
dant Secretary failed to publish agency policy
and a proposed rule imposing additional,
more restrictive coverage criteria, in violation
of the Freedom of Information Act, 5 US.C.
§552, and the Administrative Procedures
Act, 5 US.C. §553, respectively. Judgment
was entered accordingly on January S, 1584.

On January 31, 1984, the plaintiffs filed 2
Maotion for a More Specific Order “{iln order
to assure that the court’s judgment is imple-
mented and that their nights are properly
safeguarded.” Memorandum in Support of
Plaintiffs’ Motion for a More Specific Order,
p. 2. On February 29, 1984, the Secretary
filed her opposition to the plaintiffs’ motion
and also filed a Request for Reconsideration
in which, in essence, she reargued jurisdic-
tional issues and the publication issue which
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had been found for the plaintiffs. In June, the
defendant Secretary filed an additional
motion, this time a Motion to Alter or Amend
Class Certification. The impetus for this
motion was the supreme court’s decision in
Heckler v. Ringer, [ — US. .} 104 S.Ct.
2013 (1984), which addresses jurisdictional
issues pertinent to this case. All matters
raised by the above motions have been fully
briefed by the parties. Id. (footnotes omitted).

I1. Motion for Reconsideration

This court remains convinced that HCFA
Region I Bulletin No. 175 is invalid for lack of
publication in the Federal Register as required
by Section 552(a){1XD) of the Freedom of Infor-
mation Act, 5 U.S.C. §552(a){1XD) (1982). The
Freedom of Information Act (FOIA) provides, in
part, that

(a) Each agency shall make available to the
public information as follows:

(1) Each agency shall separately state and
currently publish in the Federal Register for
the guidance of the public—

(D) substantive rules of general applicabil-
ity adopted as authorized by law, and state-
ments of general policy or interpretations of
general applicability formulated and adopted
by the agency; .. ..

A “statement{] of general policy” or an “inter-
pretation[] of general applicability” does net
come within the purview of Section 552(a}1XD)
if only a clarification or explanation of existing
laws or regulations is expressed, or if no direct or
significant impact upen the substantive rights
of any segment of the public results. Anderson v.
Butz, 550 F.2d 459, 463 (9th Cir. 1977) (citing
Lewis v. Weinberger, 415 F. Supp. 652, 659
{D.N.M. 1976)). See United. States v. Hayes,
325 F.2d 307, 309 (4th Cir. 1963). As set forth
in the Magistrate's Recommended Ruling on
Cross Motions for Summary Judgment,
appendixed hereto, Bulletin No. 175 does not
merely clarify or explain existing law but estab-
lishes additional and more burdensome criteria
for Medicare coverage of inpatient hospital
rehabilitative services, which have had a direct
and significant impact on those seeking health
care benefits in Region I (New England). The
defendant in her motion for reconsideration
merely repeats arguments that have previously
been considered and rejected by this court and
the Magistrate. Accordingly, the defendant’s
Motion for Reconsideration is denied.

3 The Secreiary argues that the Magistrate erred in find-
ing that Bulletin No. 175 establishes criteris for Medicare
coverage of inpatient hospital rehabilitative care 1n addition
10 the criteria set forth in the Medicare Act. The Secretary

{34,619

points to sections of the Act which bar coverage if the
patient’s needs could be met in a skilled nursing facility, or
if the inpaticnt care is not medically necessary. Defendant’s

©1985, Commerce Clearing House, Inc.



128

462 685

111, Motion to Alter or Amend Class
Certification

The United States Supreme Court recently
determined in the case of Heckler v. Ringer, —
U.S. —, 104 S.Ct. 2013 (1984), that courts have
jurisdiction over claims arising under the Medi-
care Act only pursuant te 42 US.C. §405(g).*
For a court 10 have jurisdiction under section
405(g), the plaintiff must present a claim to the
Secretary prior to bringing an action in federal
courl. Id. at 2025. Therefore, the Magistrate
determined that in this action the court has
jurisdiction only over those members of the class
who have presented claims to the Secretary
prior to pursuing their claims in court. Second
Recommended Ruling at 11. The Magistrate
therefore recommended that the class be rede-
fined as follows:

All persons residing in Health Care Financing
Administration Region I (New England),
who, have presented their claims to the Secre-
tary for Medicare Part A benefits for inpa-
‘tient hospital rehabilitation, based upon
physician certification of their need for and
their receipt of a relatively intense multidis-
ciplinary rehabilitation program with a coor-
dinated team approach to upgrade their
ability to function as independently as possi-
ble and who have not been awarded such
benefits. Second Recommended Ruling at
11.12.

Because the Magistrate's propesed amend-
ment to the definition of the class insures that
all class members will satisfy the criteria for
standing enunciated in Ringer, this court hereby
approves the redefinition of the class. Further,
for the reasons stated in the Magistrate's Second
Recommended Ruling, the court aiso approves
the Magistrate's determination that three of the
named plaintiffs, Lucy Anselmo, Theodore
Tann, and Margaret Gamble, are no longer
members of the class and thus cannot serve as
named plaintiffs. :

‘The Secretary has also argued that none of
the named plaintiffs may pursue their claims in
federal cougt because they have not exhausted
their admimistrative remedies. The court finds
this argument unpersuasive. 42 U.S.C. §405(g)
requires exhaustion of administrative remedies
unless the Secretary waives the exhaustion
requirement, or the claimant’s interest in hav-
ing his case resolved is so great that waiver of
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the exhaustion requirement is appropriate. See
Weinberger v. Salfi, 422 US. 749, 76667
(1975), Mathews v. Eldridge, 424 U.S. 319, 330
(1976). The factors to be considered in determin-
ing whether a claimant’s interest in having a
case resolved is so great that waiver of the
exhaustion requirement is appropriate are: (1)
whether the plaintiff’s legal claims are substan-
tially collateral to the demand for benefits; (2)
whether exhaustion would be futile; and (3)
whether the harm suffered pending exhaustion
would be irreparabie. City of New York v. Heck-
Jer, 742 F.2d 729, 736 (2d Cir. 1984) (Newman,
J.). See Eldridge, 424 U.S. at 330-31; Ringer, —
U.S. —, 104 S.Ct. at 2020-24. The plaintiffs do
not contest the Secretary’s claim that the plain-
tiffs have not exhausted their administrative
remedies and that the Secretary has not waived
the exhaustion requirement. Rather, plaintiffs
contend that their interest in having their
claims resolved is so great that a judicial waiver
of the exhaustion requirement is appropriate.
This court agrees with the Magistrate that, in
this instance, judicial waiver is appropriate.

A. Coliateral t6 Benefits

In City of New York v. Heckler, 742 ¥.2d 729
(2d Cir. 1984), the plaintiffs, a class of persons
with severe mental illness estimated to include
more than 50,000 New York residents, chal-
lenged an unpublished, informally-adopted
administrative procedure utilized by the Social
Security Administration that effectively
imposed upon the plaintiffs a presumption of
ineligibility for original and continuing disabil-
ity benefits. The court found that the plaintiffs’
legal claims were “substantially collateral” te a
claim for benefits because what the class com-
plained of was "fundamentally a2 procedural
irregularity,” and because "“[t]he District Court
was not asked to and did not rule on the merits
of any of the underlying claims.” City of New
York, 742 F.2d at 737. .

As in City of New York, the plaintiffs in this
case complain of an unpublished, informally-
adopted administrative procedure that is "“{un-
damentally a procedural irregularity.” Simi-
larly, as was true in City of New York and not
true in Ringer, this court has not been asked to
rule on the merits of any of the underlying
claims. Compare City of New York, 742 F.2d at
737, with Ringer, 104 5.Ct. at 2021. If success-
ful in their challenge, plaintiffs will still have to
pursue their individual claims through the

{Footnote Continued)

Mcmurandum in Support of Objections 10 the Magistrate's
[Second} Recummended Ruling at 7-10.

These cantentions overfook the fact that Bulietin No. 175
rohibits coverage for inpatient huspital rchabilitative care
even where such care has been determined to be medically
necessary or where the paticnt's needs could not be met in &
skilled nursing facility, uniess the patient’s condition “also

Medicare and Medicaid Guide

otherwise necessitates” inpatient hospital care. This lan-
guage clearly establishes criteria in addition to those set
forth in the Act, thereby triggering the publication require-
ments of the FOIA.

4 See Ringer, 104 S.Ct. at 2021-23 (barring federal ques
tien and mandamus jurisdiction in ciaims “arising under™

the Medicare Act).
134,619
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administrative process. Therefore, this court
finds that the Famtxﬂs’ claim is substantially
collateral to a claim for benefits.

B. Futility of Proceeding Administratively

The court also finds that it would be futile for
the plaintiffs to pursue their claims in the
administrative forum. As in City of New York:

we discern no legitimate interest to be
advanced by requiring plaintiffs to travel
through the administrative maze as a prereq-
uisite of a judicial hearing. This is not a case
like ... Heckler v. Ringer, suprs, where the
claim asserted could benefit from further fa¢-
tual development or from the agency's “‘expe-
rience and expertise” . ... As in Eldridge it is
not realistic to “expect that the Secretary
would consider substantia] changes in the cur-
rent administrative review system at the
behest of a single aid recipient ... in an
adjudicatory context” .... 742 F.2d at 737
{citations omitted),

The Secretary contends that exhaustion of
administrative remedies would not be futile. She
supports this contention by noting that subse-
quent to the {iling of this action, three of the
‘named Jalaimiffs (Anselmo, Tann, and Gamble)
received awards of benefits from administrative
law judges, and thus, “the remaining plaintiffs
and the unnamed class members l"\issw.nd] the
chance of prevailing in administrative
appesals.’ " Defendant’s Memorandum in Sup-
port of Objections to the Magistrate’s Recom-
mended Ruling at 23, citing Ringer, 104 SCt. at
2023, 2028. However, the plaintiffs' claim in
this action does not concern benefits, but instead
concerns what has already been described as
essentially & procedural irregularity. The fact
that some members of the criginal class have
been awarded benefits is not evidence of any
probability that the plaintiffs may be able to
compel the Secretary 1o invalidate Bulletin No,
175 on the basis of violation of the Freedom of
Information Act.

C. Irreparable Injury

To demonstrate irreparable injury, the plain-
tiffs must makg a colorable showing that the
ordeal of proceeding through the administrative
process would cause them injury for which retro-
active benefits would not fully compensate. City
of New York, 742 F.2d at 736. The Magistrate
found that the plaintiffs had demonstrated
irreparable injury. The court agrees with. the
Magistrate's reasoning:

{Thesel Medicare recipients are old and
infirm by definition. The care that is at issue
in this case is “a relatively intense, multidis-
ciplinary rehabilitative program” designed to
upgrade the patients’ ability to function as
independently as possible. The delay attend-
ant to the administrative process, given the
age and infirmity of Medicare patients,
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imposes severe hardship on the claimants.
Lack of rehabilitative care may tead to irre-
versible loss of function and render the review
process mesaningless. Second Recommended
Ruling at 10.

The Secreiary points out that the Magis
trate’s position appears to be that some of the
plaintiffs will sulfer irreparable injury because
they will not undertake to pay for the treatment
themselves. The Secretary then takes the posi-
tion that the inability to pay for treatment is an
impermissible consideration, citing Ringer. See
Defendant’'s Memorandum in Support of Objec-
tions to the Magistrate's Recommended Ruling
at 20-22. The Ringer Court denied standing to a
plaintiff whe claimed that he did not go through
with treatment because of his inability to pay.
However, the plaintiff in Ringer was denied
standing not use severe financial hardship
cannot a ground for finding an irreparable
injury, but because he did not initially present
his claim to the Secretary, and thus failed to
meet the nonwaivable element of standing
under section 405(g). Indeed, the Court in
Eldridge premised its finding of irreparable
injury on the claimant’s “physical condition and
dependency upon the disability benefits.”
Eldridge, 424 U.S. at 331.

In contrast to the piaintifi in Ringer, plain-
tiffs here have incurred liability for the cost of
treatment, and have presented their claims to
the Secretary, thus satisfying the nonwaivable
element of the standing test. Because these
plaintiffs are in need of a course of rehabilita-
tive treatment over a period of time, it is likely
that they will exhaust their personal resources
while the administrative process grinds on.
Plaintiffs’ inability to continue treatment would
result in severe and irreparable injury to them.

Because plaintiffs here have met the nonwaiv-
able standing requirement by presenting their
claims to the Secretary, the court finds that
Ringer is not controlling on the irreparable
injury issue and that E/dridge permits a finding
that plaintiffs’ inability to pay for continued
treatment constitutes irreparable injury suffi-
cient to support waiver of the exhaustion
requirement.

IV. Motion for a More Specific Order

The plaintiffs have moved for an order speci-
fying steps the Secretary must take to imcrle-
ment the Magistrate’s and this court’s finding
that Bulletin No. 175 is invalid. The Magistrate
has recommended the following order:

1. That the defendant notify all HCFA
regional offices, all HCFA Region I
intermediaries and all HCFA Region I hospi-
tals that Bulletin No. 175 has been declared
invalid by the United States District Court
and that it is no longer in effect.

©1985, Commerce Clearing House, Inc.
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2. That all HCFA documents which include
the coverage criteria found in Bulletin No.
175 are hereby declared void and of no effect.

3. That the defendant notify all HCFA
regional officers, all HCFA Region I
intermediaries and all HCFA Region I Hospi-
tals that to the extent that HCFA Intermedi-
ary Manual § 3101.11 incorporates Medicare
coverge criteria found in Bulletin No. 175, it
is void and of no effect. Second Recommended
Ruling at 14-15.

The plaintiffs have offered sufficient evidence
to indicate that the Secretary has not taken
sufficient steps to rescind the challenged policy
statement contained in Bulletin No. 175, and
that her officers have placed barriers in front of
those making inquiries concerning Bulletin No.
175. Since the Magistrate's order simply gives
precise effect to the ruling that Bulletin No. 175
is invalid, it is hereby approved.

The plaintiffs have also requested this court
to order the Secretary Lo notify all Professional
Review Organizations {PROs) in Region I that
Bulletin No. 175 is invalid. Annette Kasabian,
Chief of the Medical Review Branch of the
Region I office of the Health Care Financing
Administration, stated in her afiidavit that “by
January 13, 1983, [PROs] . . . will have assumed
{ali] Medicare review authority over all Medi-
care certified rehabilitation hospitalfs] in
Region 1. [Second Affidavit of Annette
Kasabian.] If the PROs and not the
intermediaries are to be the Medicare reviewers
of future inpatient hospital rehabilitation, then
they should receive notice of the invalidity of
Bulletin No. 175 as well. This is particularly
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true since, according to the plaintiffs, the PRO
criteria for rehabilitation hospital coverage
adopt the Intermediary Manual and Bulletin
No. 175 standards. :

Therefore, it is ORDERED that the defen-
dant notify al!l Professional Review Organiza-
tions in Region I that: (1) Bulletin No. 175 has
been declared invalid by the United States Dis-
trict Court and that it is no longer in effect; (2)
that to the extent that HCFA Intermediary
Manual §3101.11 incerporates Bulletin ‘No.
175, it is void and of no effect. This court
FURTHER ORDERS that all court-ordered
notification ordered be completed by the Secre-
tary 90 days from the date of this ruling.

The plaintiffs have also requested that the
court require the defendant to notify all claim.
ants who have been denied Medicare coverage
for inpatient hospital rehabilitation since Janu-
ary 1, 1976 (when Bulletin No. 175 was issued),
or 1980 (when this lawsuit was filed), and to
provide an opportunity for a second de novo
administrative hearing. Since this request has
not been submitted to the Magistrate for consid-
eration, the court declines to rule on this
request. The court will refer plaintiffs’ request
to the Magistrate if the request is made in
motion form. .

As amplified and modified by the foregoing,
the Magistrate’s Recommended Ruling on
Plaintiffs’ Motion for A More Specific Order,
Defendant’s Motion to Alter or Amend Class
Certification, and Defendant’s Motion for
Reconsideration is accepted and approved.

SO ORDERED.

[934,620] Community Convalescent Center of Naperville, chorporatea v. Aetna Life
and Casualty Company.

PRRB Hearing Dec. No. 85-D25, Mar. 19, 1985 (cost reporting period ending Oct. 31, 1982).
Medicare: Space Costs of Physical Therapy Department

Provider reimbursement—Cost data and cost finding—Cost finding schedules—Alloca-
tion of space costs to physical therapy department.—A corridor in the basement of a skilled
nursing facility could not be included by the provider in allocating the space costs of its physical
therapy department. Even though the provider had claimed that the corridor was used exclusively
by physical therapy patients for gait training, substantial evidence demonstrated that the corridor
is 2 common grea that affords equal access to all who use it. The weighting proposed by the
intermediary, resulting in an allowance of a portion of one-half of the corridor space for the time the”
physical therapist could have been involved in gait training, was not appropriate according to the
averaging principle generally applied under Reg. Sec. 405.453.

See § 6480.

Issue:

Has the Intermediary properly determined
the space used by the Physical Therapy Depart-
ment?

Medicare and Medicaid Guide

Summary of Facts:

The provider is a skilled nursing facility. The
provider filed its cost report for the year ended
October 31, 1982, claiming a length of corridor
for use by the Physical Therapy Department. In
the Notice of Program Reimbursement (NPR)
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in federal court as a claim arising under federal
law. 28 U.S.C. § 1331 (1982).

We have said that a provider's right to reim-
bursement results from “a statutory business
relationship.” Case v, Weinberger, 523 F.2d
602, 607 (2d Cir. 1975). Although the relation-
ship may be effectuated by means of & provider
contract, all rights to reimbursement arise
under the applicable statutes. Just as we held in
Case, 523 F.2d at 609.10, that some cbligations
of providers are statutorily determined (e.g.,
compliance with safety standards), 6 are a pro-
vider's rights statutorily determined, unless
those rights are explicitly provided for in the
agreement. Having determined the appropriate
statute of limitations period, we turn to an anaj-
ysis of whether there are any triable factual
disputes concerning when the claims accrued.

B. No Trisble Factual Issues

Because of the three.year limitations period,
all claims accruing prior to March 23, 1978 are
time-barred. The district court found that all of
appellant’s claims had accrued before that date.
With re}gard to those claims for improper deduc-
tions, Hollander does not dispute that these
deductions were made between 1970-76 and
that he knew the deductions were made at that
time. A claim alleging damages arising from
these deductions sccrues when notice s pro-
vided of the deductions. Rand v. Brezenoff, 555
F.Supp. 532, 533 (E.D.N.Y. 1982). Since appel-
lant conceded that he knew of the deductions no
later than 1976, the limitations period for the
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last claim accrued in 1976, and all claims are
now time-barred.

With respect to the rejected claims, appellant
relies on the Chief Accountant's alfidavit.
Although certain that the claims had been
rejected prior to March 23, 1978 the Chief
Accountant could not provide the exact day of
notification. Appeilant asserts that because the
dates of notification are unknown, a factual
dispute exists as to whether the claims were
processed or rejection notices sent.

Appeliant’s latest claim could not have been
submitted after May 1976, His cause of action
accrued on the date that he knew or should have
known that the claims were rejected. Id at 533.
In Rand, the court noted that providers must
resubmit their original claims for reimburse.
ment if they have not recevied responses on
their initial filings. Failure to receive a response
within six months of filing a claim puts a pro-
vider on notice of 2 failure to reimburse, and it
then has the burden to either resubmit or refile
its claim. Id. at 534. At that point, a provider's
cause of action for that injury has accrued. Id.
Thus, six months after submitting its last claim
for reimbursement, appeliant’s cause of action
accrued on all claims which were either rejected
or for which appellant had received no response,
November 197§ is therefore the cut-off date and
this action filed in 1981 is untimely.

III. CONCLUSION
The order is affirmed.

{§35.374]

Blanche Fox, Representative of the Estate of Walter Fox, et al. v. Bowen.

U.S. Distriet Court, District of Connecticut, Civ. No. H-78-54{JAC), Apr. 23, 1986.
Medicare: Entitlement to Physical Therapy Services
Notices, determinations, and apreals—Exhaus:ion of administrative remedies—Judicial

review of legality of Intermediary

anual provisions.—A U.S. district court has jurisdiction to

hear beneficiaries’ claim that sections of the Medicare Intermediary Manus! and administration of
benefits for skilled physical therapy services under those sections by intermediaries are statutorily
end constitutionally deficient. The Secretary of HHS contended that the district court lacked

jurisdiction over such an action pursuant to the
that & claimant exhaust administrative remedies

rovisions of 42 U.S.C. Sec, 405(g), which requires
efore proceeding 1o federal court,

A US. court of appeals has held that judicial waiver of the exhaustion requirement is
appropriate where irreparable harm exists, exhaustion would be futile to vindicate procedural rights,
and the claim is at least “substantially” collateral to the entitlement 1o benelits. With respect to
irreparable harm, the beneficiaries have raised a colorable claim that recovery of retroactive
benefits would not be fully compensatory. Many of the beneficiaries who discontinued their physical
therapy prematurely so as not to exhaust their personal financial ressurces will never be able to
achieve a3 complete a recovery as would have been possible had their benefits not initially been
denied. Next, the beneficiaries complain fundamentally of a procedural irregularity and not of the
Secretary’s substantive standards of eligibility. Therefore, the beneficiaries state a claim that is
sufficiently collateral to the benefit claims of its members 1o permit waiver of the exhaustion
requirement. Finally, the beneficiaries have alsc satislied the futility requirement because in the
instant case, although exhaustion might have resulted in recovery of benefiis for some members of
the class, the administrative process cannot vindicate the procedural rights asserted in this case. It

Medicare and Medicald Guide
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is unrealistic to cxpert the Sceretary te consider substaniial changes in the vurrent administrative

review system at the hehest of a single bencficiary.

Sce § 13.540.035.

Medicare Part A coverage—Extended care gervices—Skilled physical therapy—Sulfi-
ciency of coverage.—The Secretary ol HHS's practice of denying skitted physical therapy benefits
under Part A of Medicarc un the basis of arbitrary presumptions of “pules of thumb’” vielates

Medicare statutes and regulaiions, and the Due P

cocess Clause of the U.S. Constitution. Under the

Secretary's pracedures, as vutlined in the Medicare Intermediary Manual, imermediaries actually
awarded coverage to only a small number of patients who demenstrated a rapitl recovery of body
functions, and even those patients generally received no more than two weeks of coverage.

The applicable regulations and the relevant portions of the Manual clearly contemplate that
each patient will reccive an individualized assessment of his need for daily skilled physical therapy,
based on the facts and circumstances of his particular case. It is contrary to the regulations for an

intermediary to deny benefits on the basis of in{
an;:FIicd acrass the board withoit regard to the medi
i

i

in determining a patient's entitlement to physica
an individuatized evaluation of each patient’s med

See § 1325.
{Text of Decision}]
Introduction

CABRANES, District Judge: This action chal-
lenges practices and procedures that allegedly
have been used by the Secretary of the United
States Depariment of Health and Human Ser-
vices (“the defendant” or “the Secretary™) 10
deny Medicare benefits for physical therapy tos
certified class of elderly Connecticut residents
{“the plaintiffs™).?

The plaintiffs contend that the defendant’s
biased procedures for reviewing Medicare claims
and his practice of routinely denying Medicare
coverage for certain categories of physical ther-
apy rendered by skilled nursing {acilities
(“SNFs") violate their rights under Part A of
Title XVIII of the Social Security Act (“the
Medicare Act™), 42 U.S.C. §1395-1395z2, and
the Du¢ Process Clause of the Fifth Amendment
to the United States Constitution. The Medicare
Act entitles members of the plaintiff class to
payment of the “ressonable and necessa "
coats of “post-hospital extended care services for
up to 100 days during any spell of iliness.” 42

'S.C. §§1395d(aX2), 1395y(aX1). These ser-

ormal presumptions or rules of thumb that are
cal conditiens or therapeutic requirements of the
vidual paticnt. Therefore, the Secretary is enjoined from using arbitrary and inflexible practices

therapy coverage and is further required to give
ical condition and therapeutic nceds.

vices are covered under Pant A of Medicare only
if the patient receives “skilled nursing care ...
or other skilled rehabilitation services, which as
& practical matter can only be provided in a
skilied nursing facility on an inpatient basis.”
42 US.C. §13951(aX2XC)-

The Secretary may contract with private
organizations (known as “fiscal intermediaries”)
for assistance in the administration of the Medi-
care Act? The intermediaries determine the
amount of Mcdicare reimbursement payable to
SNFs and other service providers. 42 US.C.
;l395h(a). See generally Kraemer v. Heckler,

37 F.2d 214, 214-217 (2d Cir. 1984) ("Krae-
mer™) (general description of Medicare pro-
gram). A decision by an intermediary denying
coverage under Part A of the Medicare Act is
subject to administrative and judicial review. 42
US.C. § 139561,

The plaintiffs request that the court enjoin
and declare iliegal the defendant’s methods for
determining eligibility for physica! therapy cov-
erage under Part A of Medicare and impos¢ &
new st of procedures in their place. In addition,
the plaintiffs ask that the defendant be required

1 Gince the filing of this scrion, the pame of Lhe depast-
mdvhkhlhed:fm&nlis&cnuryh&bmw
1o the United States Depariment of Heslih and Human
Services {“HHS™).

2The original class d of *28i i -
mwumaasﬁummbudmwm
Mm:hh;!dmhwbeenuﬁﬂh&nied

Part A ded care age for physical ther-
mmmﬁuuuwmmmm:mm“
smount in controversy not Jess than $1,000.° See Rullng oo
Motion for Class Certification (filed May $, 1980); Ruling
ce Defendant’s Motion for Summary Judgment (hited Aug.
9, 1983) (“Summary Judgment Ruling™) a1 18 al. By con-
sent of 1he parties the definition of the pheintiff class bas
&unwdbydckiiwdxhew&“uviﬂh'ns
mammdmmwmu«tm»

g 35,374

i q of 42 USC.
§405(g). » claim must have been presenied to the Secre
tary}. See Plsintifls’ Unopposed Motion for Modification of
Class Definition ({iled April 19, 1985 and granted Apeil 22,
1985Y, ser aiso Califane v. Yemaski, 442 US. 682, 701
{1979) (class actioes maintainable pursuant to 42 usc.
§405(z) “»o koag a3 the membership of the class is limited to
those who meet the requirements of Jihat sectian]™)

Ringer, 466 US. 602 (1964) {“Ringer™} {in order to meet
the "+ abk AR .

3 Three fiscal i diaries adminisier ihe Medicare Act
in Connecticut. Sce Centified Official Transcrips of Trial
{*“T.") a1 201. Because the intermediaries sre agents of the

A their ices are legally imputable to defen-
dant. See Kracmer v. Heckler, 737 F 24 214, 215 424 Cir.
1984) {“Kraemer™}.

©1986, Commerce Clearing House, Inc.
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to reconsider their claims for physical therapy
benefits that previously were denicd.

Upin a consideration of the full record of this
case, including the testimony and exhibits
offered st the fourday nun-jury trial and the
posi-irial findings and memoranda submitied by
the parties, the court enters the {ollowing find-
ings of fact and conclusions of law pursuant to
Rule 52(a), Fed. R. Civ. P.

1. Pindings of Fact -
A. Description of the Plaintiff Class

1. There are approximately 20,000 patients
residing in Connecticut's 220 SNFs. Certified
Official Transcript of Trial (“Tr.") at 143. The
typical. patient is in his early to mid-80s, Tr.
143, 313. Many of these patients, perhaps as
many as 50 percent, require physical therapy
services in the nursing home. Tr. 192, 257,

" 2. Members of the plaintiff class often receive
physical therapy as treatment for strokes, {rac-
tured hips, and other broken bones. Tr. 12, 246,
4041,

- 3. The typical class member is afflicted with
multiple disabilitics that may complicate and
prolong his rehabilitation. Tr, 50, 283, 311312,
316. See 42 C.F.R. §409.33aX1) (recognizing
that patients with multiple disabilities often
require more extensive nursing or rehabilitation
services than do patients with a single disabil-
ity).

B. Plaintills’ Need for Skilled Physical Therapy

4. Physical therapy is a skilled profession. A
physical therapist can achieve greater successin
the rehabilitation of a patient than can a person
who is untrained in physical therapy. Tr. 50, 75,
283-284, 293, 337.

5. Patients vary considerably in the extent
and the speed of their response to a program of
physical therapy. Tr. 316, See Plaintifis’
Exhibit 26 (Health Insurance Manual 13
{“HIM-13"]) at §3101.8B{c), (d}. for example,
some stroke paticnts may respond slowly to
physical therapy during their first weeks in the
nursing home because of the effects of medica-
tion and emotional trauma. Tr. 2224 It is
therefore difficult to predict the physical ther.
apy that will be required by a particular patient

. based on the experience of other patients. Tr.
22-24,288.

6. The court credits the uncontroverted testi-
mony of the plaintiffs’ medical experts that
daily skilled physical therapy is often required
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during cach of the following stages of the
patient’s rchabilitation:

(a) Paticnts often need daily skilled physi-
cal therapy during the “non-weight-bearing”
stage of rchabilitation. Tr. 32, 278-279, 285,
315.% This is the stage at which the patient
cannut place his weight on his injured leg or
foot. Such therapy may be nccessary, for
example, 1o prevent the patient's joints from
stiffening and his muscles from wasting while
his injury heals. Tr. 51, 285. .

{b)} A patient whose arm or leg has bee
amputated may often.require daily skilled
physical therapy during the period before he
is fitted for s prosthesis. Amputees who do not
receive physical therapy during this period
may develop wasted stumps and contractures
in their hips and may have a more difficult
time when therapy eventually is begun. Tr.
84-85.

{c} A patient may require daily skilled
physical therapy in order Lo maintain as well
as to increase body strength and function, Tr.
317. For example, a patient with a hip frac-
ture may require daily skilled physical ther-
apy to prevent the remainder of his body from
deteriorating during the period in which be is
immobilized. . ’

{d) A patient may require daily skilled

ysical therapy even if he is able to “ambu-

te” (that is, walk with the assistance of a
walker or crutches) for up to 50 feet with
supervision. Tr. 318-319.

{e) Passive "range of motion” exercises
(that is, exercises in which the affected body
part is moved by another person) may require
the skilled supervision of a physical therapist
on & daily basis. Tr. 73-74, 337.

{I) A patient may require daily skilled
physical therapy for 2 period in excess of two
weeks. Tr. 322.

C. Defendant’s Practice of Denying Medicare
Coverage :

7. The defendant grants Medicare coverage
for physical therapy to only a small number of
tients who demonstrate a rapid recovery of
function. Even these patients generally
receive no more than two weeks of coverage. Tr.
13-14, 22, 54, 282, 344,

8. The defendant may deny coverage for daily
skilled physical therapy even when such therapy

“The defendant's claim that cne of the plaintiffs’ wit.
testified that “daily™ therapy might not have been
necessary for & particular patient in the “non-weight bear-
ing™ stage of rehabilitation, sce Defendant's Post-Trial
Memorandum st 20 & 2.7, does not accurately reflect the
record, see Tr. 295-298, where the witness stated that daily

Medicare and Medicaid Guide

therapy was ideal and refused (o concede that three days of
therapy per week wotld have been adequate. Id. In any
&vent, I witness's testimony was addressed to the case of &
specific patient rather than to the cases of sl] patientsin the
“nou-weight bearing™ stage of rchabilitation.
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has been crdered by the patient’s treating physi-
cian. Tr. 33,239-240.

9. It is the defendant's practice to deny cover-
age for physical therapy received during the
“non-weight-bearing” stage of rehabilitation. Tr.
13, 51-52, 73,285, 315.

10. It is the defendani’s practice to deny
coverage for physical therapy administered to
amputees who have nat yel been fitted with
prostheses. Tr. 7071, 84-85.

11. It is the defendant’s practice to deny
coverage o patients receiving “maintenance”
physical therapy. Tr. 317318,

12. It is the defendant’s practice Lo terminate
coverage for physical therapy when the patient
13 able to walk with the supervision of an aide,
Tr. 18. However, as was cstablished by uncon-
troverted expert testimony, such patients still
may not recover {ully unless they receive addi-
tiona! skilled physical therapy on a daily basis.
Tr. 18-20, 84.

13. It is the defendant’s practice to terminate

age once the patient is able to bulate 50

feet with supervision. Tr. 61. However, as was

i by undisputed expert testimony, the

distance that a patient is able to ambulate with

supervision is not:g itself, determinative of his
peed for daily skilled physical therapy. Tr. 8.

14, It is the defendant’s practice to deny
coverage for physical therapy that consists of
passive “range-of-motion” exercises. Tr. 74-76.

1S. The reason typically advanced by an
Intermediary to justily the denial of Medicare
coverage is that the physical therapy required
by the patient is not “skilled.” Tr. 74-75. How-
ever, a3 was established by credible expert testi-
mony, the intermediaries often deny coverage
without giving adequate consideration to the
physical therapy ski is required in & particular
case. Tr. 102, 311, 313, 3443

16. Belore acting on a claim, SNF personnel
may teleph the intermediary to discuss
whether the patient is covered by Medicare. Tr.
28-29, 240-241, 328-329, 220-221. However, the
testimony at trisl revealed few instances in
which these informal communications signifi-
cantly affected an intermediary’s coverage
determinations. Tr. 19-21.
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D. The Effects on Phaintifls of Denials of
Benefits

17. Skilled physical therapy can enahie many
elderly patients to leave the nursing home and
return to the community to live independently.
Tr. 282-284, 313, 315-316. Indeed, as one of the
plaintiffs’ experts testified credibly, if more eid-
erly persons received skilled physical therapy
after sustasifing a stroke or fracture, fewer of
these persons would have to spend the remain-
der of their lives in nursing homes. Tr. 316, 326.

18. Paticnts who are denied Medicare cover-
age are responsible for paying for their own
physical therapy through insurance, pe
savings or contributions from family members.
Tr. 50, 56, 164, 211, In such circumstances,
many patients forge medically necessary physi.
cal therapy because they or their families
believe that they cannot afford to pay for such
therapy. themselves. Tr. 8, 21, 2627, 4344,
"49.50, 56-57.

19. A patient’s recovery w be jeopardized,
according 1o the credible uncontroverted
testimony of the plaintiffs’ medical experts, il
the patient forgoes medically necessary physical
therapy during the weeks immediately following
his injury or illness. Tr, 2527, 56-57, 283-284.
In some cases, a patient’s recovery is also inhib-
ited by the emotional distress that may result
from @ denial of Medicare coverage. Tr. 25-26.

20. Accordingly, the denial of medically nec-
essary physical therapy benefits has significant
physiological, emotional and financial implica-
tions for many members of the plaintiff class.

E. Defendant’s Coverage Determination Process

21. The SNF is responsible as an initial mat-
ter for determining whether 2 newly admitied
patient is to reccive Medicare coverage. Tr. 13,
144, 48, HIM-13 at §3439.1). If the SNF
decides that the services to be received by the
patient arc covered by Medicare, but the inters
mediary later reverses the SNF's decision, the
SNF must absorb the cost of any such services if
it “knew, or could be expecied to know, that
payment for such services ... could not be
made” under Part A of Medicare. 42 USC.
§ 1395pp(b), Tr. 64. :

22. An SNF that grants a claim for Medicare
coverage is required to provide the intermediary
with extensive documentation of the patient’s
medical condition, the services rendered to the
patient, and the extent of the patient's recovery.

3 The defendant claims that one witness's testimony that
intermediaries use the term “skill” not ss e factus} concept
mmﬁomwuwwmwm
2ot prepered (o pay” is undermined because the witness did
ot d the latory definition of “skill." Defen-
dant's Poat-Trist Memorandum at 18-19 & n.6. This srgv-
ment is without merit in view of cther testimony by the

1 35,374

witness that reveaied his understanding that “skilled nure-
ing and skilled rehabilitation services” are defined for pus-
praes of Mcdicare a3 sesvices “furnished directly by of
wnder the supervision of [peronnc) such 23 physical ther-
spisis).” 42 CFR §409.31(a %3} (emphanis sipplicd). See
Tr. {041
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Tr, 212-213; Plaintiffs’ Exhibit 2 {Degusition of
Jeremiah Flynn, an employee of the defendant
[“Flynn ixposition™]) at 10, The intermediary
may decide on the basis of this infurmation to
reverse the SNF's initiat award of coverage to
the patieat. Tr. 147-148. The SNF may then be
fiable for the cust of any scrvices erroncously
rendered to the patient.

23. However, when the SNF denies a claim for
Medicare coverage, the SNF is not required to
provide the intermediary with any infermation
concerning the patient's condition (aside from
his admitting diagnosis) or the treatment that
may have been ordered by the physician or
rendered by the SNF. Tr. 214-215; Flynn Depo-
sition at 2021, 30. The SNF is required to
provide additional documentation to the inter-
n)ediary only if the patient seeks reconsidera-
tion of the SNF"s denial of benefits. Accordingly,
an SNF's denials of coverage are rarely, if ever,
questioned by the intermediary unless the
ﬁ;ie;ztg has requested reconsideration. Tr. 29,

24. The Secretary formerly provided a cover.
age determination procedure, sometimes called
a “presumption of non-liability,” whereby the
SNF was presumed not to have known or to
have had reason (o know that the services pro-
vided to a patient were not covered under Medi-
care. The SNF was entitled to this
“pr ption of non-liability” only if it met a
“denial rate criterion” established by the Secre-
tary. HIM-13 §3433. The “denial rate crite-
rion” was satisfied if, of the total number of
days of care deemed by the SNF to be covered
by Medicare, no more than 5 percent were later
denied coverage by the intermediary. HIM-13
§§ 3433, 3434, An SNF's denial rate would typi-
cally rise when one of its decisions to grant
coversge was reversed by the intermediary; if its
denial rate rose above $ percent, the SNF would
lose its “presumption of non-liability” and
would be liable for the cost of any further cover-
2ge aliowed by the SNF but later denied by the
intermediary. Tr. 52, 145.146; HIM-13 § 3433.
An SNF could at lease theoretically have Jost its
“presumption of non-liability” by erroneously
denying coverage in more than 10 percent of its
total claims, see HIM-13 §3439.2, however,
there was no evidence that an SNF was ever
threatened with the loss of its “presumpiion of
non-fiability” for denials rather than awards of
coverage, The “presumption of non-liability”
was climinated by the Secretary in revised regu-
fations that took effect March 24, 1986. 51 Fed.
Reg. 6222 (Feb. 21, 1986).

25. Because SNFs were more likely to lose
their “presumption of non-fiability” by errone.
ously granting coverage than by erroncously
denying coverage, see Findings of Fact 22-24,
supra, some SNF's tended 10 decide “'questiona-
ble” claims by “erring always on the side of
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denving, rather than atlowing” Cuverage in
order 1o preserve their “presumption ol non-
liability.” Tr. 148-149, 328.

F. Administrative Roview of Deaials of Beaefits

26. Between January 1, 1977 und Sepivmber
30, 1979, the number of initial coverage deter-
minations issued by Medicare intermediarics for
patients residing in Connecticut nursing homes
was 74815, or 2267 cach month. Plaintiffs’
Exhibit 11 {Defendant's Answers to Plaintif(s’
First Interrogatories) at 4. Approximately 98
percent of these determinations were denials.
Tr. 186, 167. Phaintiffs' Exhibit 15.

27. A substantial pereentage of these denials
were for physical therapy benefiis. For example,
a former administrative law judge at the Social
Security Administration Office of Hearings and
Appesls in Hartford, Connecticut, who ruled on
approximately 300 Medicare cases between
1972 and 1982, testified credibly that approxi-
mately 250 of these cases concerned claims for
SNF coverage in which physical therapy was an
“important component.” Tr. 95. He granted
sdditional coverage in 75 percent to 80 percent
of the physical therapy cases; typically, he gave
the claimants “most, if not all” of the relief that
they had requested. Tr. 102-104.

28. In addition, the record contains twe
surveys of cases in which initial denials of Medi-
care coverage to SNF patients were appealed by
Legal Assistance to Medicare Patients. Of these
S03 cases, 292, or 58 percent, involved claims
for physiul therapy. Tr. 257, 192; Plaintifis’
Exhibits 14, 20. Of the 292 cases in which physi-
¢al therapy coverage had been denied, 82 per-
cent were eventually reversed on appeal to the
intermediary, the Secretary or a {ederal district
court. Tr. 193, 259; Plaintiffs’ Exhibit 20.

29. Few denials of Medicare coverage for SNF
services are ever appealed. For example, in the
period from January 1, 1977 to September 30,
1979, only 2.4 percent of all SNF initial deter-
minations were appealed for reconsideration by
the intermediary and only 0.3 percent were
taken to a subsequent hearing before an admin-
istrative law judge. Defengam's Answer (o
Plaintiffs’ Interrogatories at 5, 6 (Plaintiffs’
Exhibit 12, 13). The failure of many SNF
patients t¢ appeal their denials of benefits is
atiributable in significant part to their age and
ill health. Tr. 184, 344-345. See also David v.
Heckler, 591 F.Supp. 1033, 1044 (E.D.N.Y,
1984). (Weinstein, C.J.) (taking judicial notice
that “numerous erroncous doterminations [of
Medicare Part B benefits] are not appealed”
because of “the difficulty of the elderly in deal
ing with bureaucratic hurdles”).

30. It often takes more than a year to appeal
a denial of Medicare benelits, For example, the
family of onc of the plaintiffs waited sixteen
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monihs tetween Bis initiat deniad 1o November
1977 and the Secreiary's deeision granting bene-
fits in March 1979, Phinufl's Exhibit 1 (Tran-
script in Case of Walter Fux), This delay is not
atypical. Plaintiffs’ Exhibits 14, 20,

11. Conclusions of Law
(A, Jurisdiction

As 2 threshold matier, the defendant, relying
on the decisivn of the Supreme Court in Heckler
v. Ringer, 466 U.S. 602 (1984) (' Ringer”), con-
tends that the court facks jurisdiction over this
action pursuant to 42 US.C. §405().°

Seciion 405(g) requires that a claimant
exhaust administrative remedies before proceed-
ing in federal court. See Ringer, supra, 466 us
at 617. There are two requirements for exbaus-
tion under Section 405(g): First, there is the so
calied "nonwaivable” requirement that a claim
for bencfits previously must have been
presented to the Secretary. See id.; Mathews v.
Eldridge, 424 U.S. 319, 328 {1976); City of New
York v. Heckler, 742 F.2d 729, 735 (24 Cir.
1984) (Newman, J.) {"City of New York”), aif’g
578 F.Supp. 1109 (E.D.N.Y, 1983) (Weinstein,
C.J.), cert. granted, 106 5.Ct. 57 (1985). There
can be no doubt that the members of the plain-
tiff class, who by definition have had claims for
Medicare benefits denied by the Secretary, have
satisfied the presentment requirement. See
Ringer, supra, 466 US. st 617, City of New
York, supra, 742 F.2d at 735; Plaintifls’ Memo-
randum in Response to Defendant’s Memoran-
dum on the Significance of City of New York v.
Heckler (filed Jan. 7, 1985) at 34 (describing
defendant’s denial of plaintiffs’ claims), Recom-
mended Ruling on Motion to Dismiss {filed Dec.
19, 1979) ("Motion to Dismiss Ruling") (Eagan,
M.} at 3 adopted by endorsement ruling
(entered Dec. 26, 1979) (Clarie, CJ., to whom
this case originally was assigned).

Second, there is the so<alled "waivable”
requirement that a claim for benefits must have
been fully pursued at the administrative level.
See Ringer, suprs, 466 U.S, a1 617; City of New
York, supra, 742 F2d at 735. This exhaustion
requirement may be dispensed with by the
courts in appropriate circumstances. See Ringer,
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stz 40 LS, a1 648 Uite of New York, supra,
742 F 2d ot 730,

The cireumstances in which such “judicial
waiver” of the exhaustion requirement may be
appropriate were described by our Court of
Appeals in City of New York, o case decidded
after Ringer. The court held that:

{i}he Supreme Court has adopedd 2 practical

approach to section J05(g)'s cxhaustion

requirement. The Court has approved judicial
waiver where plaintiff's legal claims are col-
lateral to the demand for bencfits, where
exhaustion would be futile, or where the harm
suffered pending exhaustion would be irrepa-
rable. ... In the ahsence of express guidance
{{rom the Supreme Court as to whether futil-
ily, coliaterality and irreparable harm must
all be present for judicial waiver of the
exhaustion requirement], we have taken the
view that no one factor is critical. [citation
omitted] We have adopted 3 more general
approach, balancing the competing considera-
tions to arsive a1t a just result under the.
circumstances presented. City of New York,
supra, 742 F.2d a1 736.

In that case, which involved a challenge to an
improper presumption used by the Secretary to
determine eligibility for Social Security disabilty
benefits, the Court of Appeals held that judicial
waiver was appropriate where irreparable harm
existed, exhaustion would have been futile to
vindicate procedural rights and the claim was at
least “‘substantially” collateral to the entitle-
ment to benefits, Id. at 736732, The court will
consider the application of each of these three
criteria to the facts of the instant case.

First, with respect to the issuc of irrcparable
harm, the court holds that in the instant case, as
in City of New York, supra, 742 ¥ 2d 8t 736, the
“claimants have raised a colorable claim that
recovery of retroactive benefits would not
fully compensatory.” Many of the plaintilfs whe
discontinued their physical therapy prema-
turely so as not 10 exhaust their personal finan-
cial resources will never be able to achieve as
complete a recovery as would have been ible
had their benefits not initiailly been denied. See
Findings of Fact 19, 20. Moreover, for some of

842 U.5.C. § 40Ks) provides, in pertinent past:
Any individual, sfter any final decision of the Secretary

This section is made spplicable to the Medicare Act by 42
US.C § 139811,

The defend iy (and

203 s Hemgad
)

made after » hearing to which be was & pasty, 4
of the amaount in controversy, may obrain & review of such
decision by a civil action commenced within sixty days alter
t&mﬂimzohimdmk‘dwﬁh&dﬂmuﬁﬁnm
further time a3 the Secretery may sllow. Such action ahiall
bcbrwghxhxhcdindnmmdmﬂnhd&am(wm
Wldﬁsﬁnis-hkhlhﬂdmmldduwkuhh
an\mdmw.ifkdoumndawhw
his principal place of business within any such judicial
district, in the United States Distriet Court for the District
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the court’s jurisdiction over this aciion, See Recommended
Ruling on Maotion to Dismiss (fited Dec. 19, 1979) (Exgan,
M.) st 2.7, adopred by endarsement ruling {entered Dec. 26,
1979) (Clarie, C.J., 10 whom thir case originally was
assigned). To the extent that the spplicable law bas changed
since the denial of defendant’s motion to dismiss, the ke
of matter jurisdiction properly may be entertained
at juncture. See Rule 12(hX3), Fed. R. Civ. P. However,
10 the extent that the same legal criteria are slifl relevant,
the carlier ruling is the law of the case,
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the plantifls in the instant case, as fur some of
the plaintiffs i City of New Vork, "the trauma
of having ... henefits cut off” may itself have
“triggerfed] a severe medical sethack” that ean-
not be cured by an eveniual award of henefits.
578 F. Supp. ay 1118. See Findings of Fact 19,
20. Finally, the court has found in the instant
case, as the district court found in City of New
York, that “{bjccause of their disahility, many
members of the [plaintiff] class were incapabie
of challenging the hureaucracy,” 578 F Supp. at
1118, and therefore were unable to avoid the
permanent loss of their benefits. See Finding of
Fact 29.

Second, the court holds that the claims of the
plaintifl class are ai least “substantially” collat-
eral to the benefit claims of the individual class
members. See City of New York, supra, 742
F.2d at 737. The instant case is clearly distin-
guishable in this respect from Ringer, supra, 466
U.S. at 615616, where the Court found that the
respondents were merely claiming that they
should be reimbursed for certain surgical proce-
dures and that, if the respondents prevailed,
“only essentially ministerial details will remain
before [they] would receive reimbursement.”
The court has previously concluded in the
instant case, however, that the “planitiffs do not
allege that use of a new eligibility standard will
automatically entitle them to benefits or physi.
cal therapy.” Motion to Dismiss Ruling at 4-5.
See generally David v. Heckler, 591 F.Supp. at
1039 (“[tlhe instant case is distinguishable
[from Ringer] since plaintilfs seek prospective
reliel against a continuing illegal practice rather
than specific benefits™).

It is true that the plaintiffs’ challenge to the
delendant’s practice of denying Medicare cover.
age for certain categories of physical therapy is
not wholly collateral to the plainiiffs’ individual
claims for benefits. However, this claim is simi-
lar to the claim of the plaintiffs in City of New
York, that was held to be “substantially™ coliat-
eral to their claims for benefits and therefore to
‘“‘present an appropriate circumstance for
waiver.” 742 F2d a3 737. In City of New York,
the plaintiffs argued that the Secretary
employed an across-the-board presumption
instead of making the required individualized
determination of each claimant's eligibility for
disability benefits; in the instant case, the plain-
tiffs argue that the Secretary denies Medicare
benefits on the basis of informal “rules of

thumb” that fail to take into account cach-

claimant's individualized need for the daily
skilled physical therapy 1o which he is entitled
under the applicable statute and regulations.
Accordingly, the coust holds that in this case, as
in City of New York, “the {plaintilf] class ...
complains fundamentally of a procedural irregu-
larity and not of the Scerctary's suhstantive
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standarsds of elibility,” i at 737, and there-
fore has staied o chiim that is sufficiently collat.
eral 1o the benefit claims of its members to
permit waiver of the exhaustion requirement,

Finally, the couri holds that the plaintiffs
have also satisfied the futility requirement
because in the instant case, as in City of New
York, supra, 742 F2d at 737, “[alithough
exhaustion might have resulted in recovery of
... benefits for some members of Lthe class, as
was also true in [Afathews v. Eldridge], the
administrative process cannot vindicate the pro-
cedural rights asserted in this fitigation.” It
would be just as unrealistic in this case as it was
in Mathews v. Eldridge and City of New York
to “cxpect that the Secretary would consider
substantial changes in the current administra-
tive review system at the behest of a single aid
recipient ... in an adjudicatory context.”
Mathews v. Eldridge, supra, 424 U.S. at 330,
City of New York, supra, 742 F.2d at 737. There
is no evidence in the instant case that the Secre.
tary has “consider{ed] substantial changes” in
his procedures for evaluating claims for physical
therapy benefits despite the frequency with
which his initial denials of such benefits have
been reversed by administrative law judges and
federal district courts. See Findings of Fact 27,
28. Indeed, the aged and infirm have been
offered no assurance that the Secretary will ever
consider such changes no matier how many
more denials of physical therapy benefits are
reversed on appeal.

Accordingly, after “balancing the competing
considerations [of futility, collaterality and
irreparable harm] to arrive at 2 just resuit
under the circumstances presented,” City
New York, supra, 742 F.2d at 736, the court
cencludes that the plaintiffs have met the waiv-
able as well as the nonwaivable requirements for
jurisdiction pursuant to 42 US.C. §405(g). It is
therefore unnccessary to consider the planitiffs’
claim that the court may also exercise manda-
mus jurisdiction over this action pursuant to 28
usC §1361.

B. Merits

The plaintiffs make two claims on the merits.
First, they allege that the intermediaries’ prac-
tice of routinely denying allegedly meritorious
claims for physical therapy coverage violates
applicable statutes and regulations. Second,
they claim that the defendant's former “waiver
of hability” procedure is impermissibly biased
because it has encouraged SNis to deny alleg.
edly meritorious claims. It is asserted that these
practices, alone and in combination, have
deprived the plaintiffs of a protected property
interest without due process of law in vielation
of the Fifth Amendment to the United States

Constitution.
135,374
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1. The Intermediaries’ Practice of Denying
Physical Therapy Claims

The testimony at trial cstablished a practice
on the part of the intermediarics of denying
physical therapy benefits under Past A of Medi-
care for maintenance therapy, for non-weight-
bearing therapy administered to fracture
patients, for passive “range-of-motion™ activi-
ties, for patients whe can ambulate 50 feet with
supervision and for amputces who have not been
fisted ‘with prostheses. See Findings of Fact 9,
10, 11, 12. The 1estimony also established that
the intermediarics gencrally allow Medicare
coverage for no more that than iwo weeks of

New Developments

physical therapy. See Finding of Faci 8. The
court holds for the following reasons that these
practices deny pativnis coverage fur skilled
physical therapy that otherwise might he cov-
ered by Medicare, see Finding of Fact 6, and are
contrary to the applicable law and regulations.
The high rate of reversal of intermediary deni-
als, see Findings of Fact 27, 28, is indicative of
the incorreciness of the intermediaries’ prac-
tices.

The Sccretary has promulgated regulations
with respect to the physical therapy services
covered by Medicare. See C.F.R.
§409.30409.367 In addition, he has published a

7 The court, rejecting various challenges by the plaintiffs,
has upheid the validity of the defendant’s reguls-
tions. Summary Judgment Ruling 2t 4-10.
42 C.F.R. §40931 provides, inter alis:
(2} Definition. As usxd in this section, “skilled nursing
and skilled rehabilitation strvices™ means srvices that:

variely of personal care services when, in light of the
patient's condition, ihe aggregate of those services requires
the involvement of technical or prolessional personnel. For
exampie, an aging paticnt with & history of disbetes mel-
titus and sngina pectoris who is recovering {rom an open
reduction of & fracture of the seck of ihe femus requires,
among other services, careful skin care, appropriate ocal
medications, o disbetic diet, an exercise program to pie-
serve muscle tone and body condition, and dbscrvation to
detect signs of deterioration in his or her condition or

{1) Are ordered by a physician;

{2} Raquire the skills of technical or professional person-

add such as registered nursea, licensed ical &
physical therapi ioca! theraista, and

wpeech pathologists or audiclogisis, and

{3) Ard¥urnished direcily by, or under the supervision of,
such personnel.

(b} Specific conditions for meeting jevel of care requires
meats.

{33 The bencficiary must require skilted nursing or skilted
rehshilitation scrvices, of both, on & daily basis.

(3) The daily skilled services must be anes that, &s &
practical matier, can only be provided in a SNF, an an
inpatient basis.

42 C.F.R. § 409.32 provides:

{») The service must be 58 inherently complex that it can
be safely and clfectively performed only by, or under the
supervision of, professional or technical p 1

{b) A condition that does not ordinarily require skilled
services may require them because of special medics! com-
plications. Under those circumsiances, a service that is
usually non-skilled (such a3 those listed in § 4093d)) may
be considered skilled because it must be performed or super-
vised by skilled nursing or rehabilitation personnel. . ..

{c) The restoration potential of a patient is not the
deciding fector in determining whether skilled services are
needed, Even if full recovery or medical imp is not

fing from restricted, but incressing
mobility. Although any of the required services could be
performed by 2 properly instructed person, such s peron
would not have the ability to undersiand the selationship
between the services and evaluate the ultimaie effect of one
service on the other. Since Lthe nature of petient's condition,
sge, and immobility create o high poiential for serious
fications, suck 28 und ding is ial to ensure
that patient’s recovery and safety, Under these circum-
stances the management of the plan of care would require
the skills of & nurse even though the individual services are
aot skilled, Skilled planning and mansgement activities are
oot always specificaily identified in the patient's clinical
record. Therefore, if the patient's overail condition would
support a finding that recovery 2ad safety can be assured
only if the tota) care is planned, mansged, and eveluated by
ical o p ional 1, it would be appropri
to infer that skilled services are being provided.

(2) Observation and asscssment of ihe patient’s changing
condition. Observation and assessment constitute skilled
services when the skills of a technical o professional person
are required 1o identify and evaluate the patient's peed lor
modification of for additionat medical proced
until his or her condition is stabilized. .. . Likewise, surgical
patients transferred from & hospital to a skilied nursing
facility while in the complicated unstabilized posi-operail
period, e, siter & hip prosthesis or cataract surgery, may
need continued close skilied monitoring for post-operative

possible, 8 patient may necd skilled services to prevent
further deterioration or preserve curreni capabibities, ., |

42 C.F.R. §409.33 provides, inter alia:

{a) Services that could qualify as either skilied nursing or
shilled rebabilitation services—

(1) Overall management and evaluation of care plan. The

P and ion of & patient care

plan based on the physician's orders constitute skilled scr-
vices when, because of the paiient's physical or mental
condition, those activities require the involvement of technl-
cs! or professional personnel in order to meet the patient’s
peeds, promote recovery, and ensure medical salety. This

and adverse reaction . ..
ERL N ]

{¢) Services which weoid qualify as skilled rehadilitation
services.

(1) Ongoing assessment of rehabilitation need and poten-
tial: Services concurrent with the management of a patient
care plan, including tesis and measurements of range of
motion, strength, balance, coordination, endurance, func-
tional sbility, sctivities of daily living, perceptual deficits,
speech and language or hearing disorders;

{2) Therapeutic exercises or activities: Therapeunic exer-
cises or sctivities which, becsuse of the type of exercises
4 or the condition of the patient, must be performed

would include the 2 of a plan involving only a
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Health Iasurance Manual 13 (“HIM-13),
which is intended 1o guide intermediaries in
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determining whether individual claims for pay-
ment arc to be covered by Medicare 8 The appli-

{Fuotnote Continued)

by or under ithe supervision of » quaiified physics! therapist
or occupatiunal therapist 1o ensure the safety of the patient
and ihe effeciiveness of the trestment;

(b} 1he services must he of such a level of complesity and
sophisication of ihe condition of the patient must be such
that the services roquired can be salfely and effectively

4 d anly by » tified physical therapist or under

(3) Gair evsluation and : Gait laation and
trnining furnished to restore function in a patient whose
sbility to waik has been ired by iogica), lar,
or skeietal abnoemality:

{4) Range of mckion exercises. Raagr of motion exercises
which are part of the aciive ireaiment of & specific discase
siate which has resulied in the loss of, or restriction of,
mability (as evidenced by a therapist’s notes showing the
degree of motion (it and the degree 10 be restoredy.

therapy, whea
Kfied ther.

£oi 1 Mai
2nd jxd ofs
apint is required to design and establish & maisicnance
program besed on an initial evatustion and periadic reas-

3) ¥
the specialized knowled:

sesment of the patient’s needs, and consistent with the

Patient's capacity and tolerance . ..
LN

{d) Personsl care services,

i care srvices which de
e peofessional

bis supervision. Services which do not require the perform-
ARce of supervision of 2 physical therapist are not consid-
eved reasonabile ur necessary physical theraDy services, even
if they are perfurmed or supervised by a physical therapist.
(When the intermediary determines the services furmished
were of & type that could have been safely and effectively
performed only by 2 qualified physical therapist or under
his supervision, it should presume that such services were
properly Iy this is rebuttab
and if in the course of tsaing claims, the i dlary
finds that physical therapy services are act being furnished
under proper supervision, the intermediary should desy the
claim.}

{c) There must be an expectation that the condition wif}
improve significantly in 3 reasonable (and generaily predici.
abie} period of time besed oo the asscmment made by the
physician of the patient's remoration potentisl afier any
needed ftation with the qualificd physical therapist or

Persoral
act require the sXill of qualified tech
perscane] are not skitled services cacept under 1he circum.
stances specilied in §409.3%D). Personal care services
include, but are not limited to, the following:

(13) General supervision of exerciscs which have been
taught 10 the patient; including the actua} carrying out of

i ie., the per of the repeii-
tive ezercises required to maintain funciion do not require
the skills of 3 therapist and would not constituie skilled
rehabilitation services (see paragraph (¢} of this seciion).
Similarly, repetitious cxcrcises to improve gait, maintain

passive to ange
of mation in paralyzed estremities, which are not related to
s specific Joss of function, and assitive walking do not
constitute skilled rebabilitation services,

42CF.R §409.34 provides, inter akia:

{8) To meet the daily basis requirement specificd in
§409.31(bX 1), the foilowing frequency is required:

(1) Skilied nursing serviees or skilled rehabilitation ser.
vices must be needed and provided 7 days a week: or

{2} As an exceplion, if skilled rehabilitaiion services are
not available 7 days & week, ihose services must de needed
and provided at least 5 days a week.

SSummary judgment was granied in favor of defendant
on the issue of wheiher HIM.13 was promuigated in viols.
tion of applicable statutes and federai reguinions. Sce Sum.
mary Judsment Ruling at 14,

HIM-13 § 3101 .8 provides, in pertinent it

A. General—To be covered physical therapy services the
services must relate directly snd specilically 1o an aciive
written treatment regimen established by the phywician
after any needed consultation with the qualified physical
therapist and must be reasonable and necewary to the
treatement of the individual's illness & injury.

B. R bie and N . To be idered reasona-
dle and necesuary the following conditiuns muet be met:

{4} The services must be considered under accepred sian-
dards of medicel practice 10 he 3 spxeific and clfective
treatmen for the patient’s cundition,
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the services must be nccessary 1o the establishment of a safe
and effeet; : quired in "
with 2 specific disease state, and

- {d) The amount, frequency, and duration of the services
musi be reasonable,

1. Restorative Therapy. To consiitute physics! therapy &
service must, among ather things, be reasonable snd neces
tary to the treaument of ihe individual's illness. 1 an
individual's d b inl would be insig-
nificant in relation 10 the extent and duration of physical
therapy services required 1o achieve sch poiential, the
physical therapy woukl not he considered reasonadle and
necessary. In addition, there must be an expeciation that
the patient's condition will improve in a generally predici-
able period of timé. However, if at any point in the treat-
ment of an illness, it is & d that the exp b
will not materislize, the services will no tonger be considered
reasonable and necessary; and they, therefore, should be
exctuded from coverage under j42 U.S.C. § 1395y1aX 1)f.

2. Mainteaance Program. The repetitive services required
to maintain function generally do not involve complex and
sophisticated physical iherapy procedures, .and conse-
quently the judgment and skill of a qualified physical thera-
pist arc noi required for safety and effectiveness.
Howewver, in certain insiances the specialized knowiedge
and judgment of » qualified” phvaical therapist may be
requirtd to establish » maintenance program. For example,
& Paskinson patient who has not been under a restorative
physical therapry program may require the services of
physical iherapist 1o determine what tvpe of exercises will
coniribuic the most to maintein the patient’s present func.
tional kvel.

In such situations the initial evaluation of i patieni's
nceds. the designing by ihe qualificd physical iberspist of &
maintenance wurram which is approjoriaic 1o the capacity
and tuterance of the patient and the treatment ohicctives of
the physician, the instruction of the patient or supgwriive
personnel, e.4., aides or nursing personned (or Tamily mem.
bers where physical therapy is heing furnished on an outpe-
tient Basish in carrving out the program and such infrequent

135,374
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cable regulations and the rcievant portivas of
HIM-13 clearly contemplate that each paticnt
will receive an individualized assessment of his
necd for daily skilled physical therapy based vn
the facts and circumstances of his particular
case.

For example, the regulations authorize cover-
age for physical sherapy “exercises or activities
which, because of the type of exercises employed
or the condition of the patient, must be per-
formed by or under the supervision of a quali-
fied physical therapist of occupational therapist
to ensurc the safety of the patient and the
effectiveness of the treatment.” 42 C.F.R.
§409.33(cX2) (emphasis added). The regula.
tions similarly provide that maintenance physi-
ca! therapy will qualily for Medicare coverage
“when the specialized knowledge and judgment
of a qualified therapist is required to design and
establith a maintenance program based on an
initial evalustion and periodic reassessment of
the patient’s needs, and consistent with the
patient’s capacity and tolerance” 42 CF.R.
§409.3XcX5) (emphasis added). The regula-
tions likewise allow coverage for “[rlange of
motion exercises which are part of the active
treatment of a specific disease state which has
resulted in a loss of, or restriction of, mobility
(as evidenced by a therapist’'s notes showing the
degree of motion lost snd the degree to be
restored).” 42 C.F.R. §409.33(cX4) (emphasis
added).

1t is clearly contrary to such regulations for
an intermediary to deny benefits on the basis of

New Developments
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informal presumpiions, or “rules of thumb,”
that are applicd across the buard without regard
1o the medical condition or therapeutic require-
ments of the individua! patient. CF City of New
York, supra, 742 F.2d at 732.733 (enjoining
administrative practice of employing a pre-
sumption in Social Sccurity disability determi-
nations that was incensistent with applicable
law).

This is not 10 say that all or even most of the
class members who were deaicd coverage for
physical therapy as a result of the
intermediarics’ inflexible and arbitrary prac-
tices ought to have received coverage. However,
the Secretary cannot permit his intermediaries
to use blanket rules not supported or authorized
by any applicable law or regulations to deny
what otherwise might be meritorious claims. :

‘The various arguments offered by the Secre-
tary in support of the intermediaries’ practices
are unpersuasive and unsupported by the record
of this case. In his Post-Trial Memorandum
(filed July 13, 1984) at 20 & n.7, the Secretary
argues that physical therapy benefits are not
available for patients in the “non-weight bear-
ing” stage of rehabilitation and for amputees
who have not yet received prostheses, because

-such paticnts do not require daily therapy and

because Part B of Medicare may provide cover-

.age for three days a week of therapy for patients

who have purchased this optionat health insur-
ance. For one thing, the intermediaries’ pre-
sumption that such patients never require
skilled physical therapy on a daily basis is*

(Footnote Continued})

recvalustions a3 may be required would constitute physical
therapy.

would not be considered reasonsble and necessary. Repeti-
ious exercises to improve gait or maintain sirengih and
endur, snd assistive waiking, such a3 provided in sup-

Where & patient has been under 2

th::pymnm.thtphy:iahbeﬁpinsbcu!dmu'hr!yb:.
ing the candition and sdjusti

any exercise pro-
mhvhkh\hep-dembm&&nseqmnﬂy.m
it s determined that no further restoration is possibie, the
physical therapist should have already designed the mainte-
pance program required and instructed the patient, sup-
portive personne! (or family members where physical
therapy is being furnished on an outpatient basis) in the
carrying out of idbe program. Therefore, where & mainte-
nance program is not established until after the 7

port for feeble or unsiable patients, are appropriately pro-
vided by supporiive personncl, e.g. sides of pursing
personnet, and do not require the skitls of & qualified physi-
cal therapist. .

)

4. Range of Motion Tests. Only the qualified physical
1herapist may perform range of motion tesis and, therefore,
such tests would constitute phyica! therapy.

5. TH Kk Ewercises. Therapeutic exercises which

W:mwmmb«nmpmw,hmuna
be 3 and pecessary to the treatment of
the patient's condition and would be
under (42 US.C. § 1398y(aXD)].

C Ap of Cuidelines, The following di
[Hustrates the application of the above guidelines to the
more common madalitics and procedures wiilized in the
treatment of patients:

Tuded {rom

LR

2. Gait Training. Gait evaluation and training furnished
& patient whose ability 1o walk has been impaired by ncure-
Jogica!, muscular, or skeleial sbnormality requires the skiis
of 8 qualified physical therapist. However, if gait evaluaiion
and training cannot rezsonahly be expeeied 1o improve
significantly the patient's abifity (o walk, such scrvices

135,374

must be performed by or under the supervision of the
qualified physical therapist ... due either 1o the type of
exercise employed o 10 the condition of the patient would
consiitute physicat iherapy. Range of motion eserciscs
require ihe skills of » qualified physical therapist only when
they are pert of the sctive treatment of & specific disease
which has resuited in a Joss or resiriction of mability (as
evidenced by physical therapy notes showing the degree of
motion lost and the degree 1o be restored) and such exers
cises, either because of their nature {or} the condition of the
patient, may caly be performed safely and effectively by or
under the supervision of a quatified physical therapist.
Generally, range of motion exercises which are not related to
the restoration of 3 specific Joas of funciion but rather are
relatcd to the maintenance of functivn (ser B.2) do not

require the skills of 3 qualified physicai therapist.

©1986, Commerce Clearing House, Inc.
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inconsistent with the uncontroveried tesiimony
of the plainuffs” medical experts. See Findiag of
Fact 6. Fur another, the defendani's argument
that partial coverage of a given service under
Part B of Mcdicare somehow forecloses {ull cov-
erage of that seevice under Part A of Medicare
appears to conflict with the regulatory requires
ment that, in determining wheiher skilled nurs-
ing or rehabilitation services can “as a practical
matter” be provided only by an SNF, “the
availability of Medicare payment for those ser-
vices may not be a factor.” 42 C.F.R.
§409.35a).

In addition, the Secretary contends that any
conflict_between the plaintiffs’ experts and the
intermediaries with respect to the need of 2
given category of patient for daily skilled physi-
cal therapy is nothing more than a “bona fide
professional difference of opinion.” Defendant’s
Post-Trial Memorandum at 16 & n_5. However,
the only evidence offered by the defendant in
support of this proposition, see Tr. 75.76, is
limited to the question of whether coverage
ought te be provided for range-of-motion exer-
cises. The defendant has offered no evidence of
any “bona fide professional difference of opin-
ion" concerning non-weight-bearing therapy,
maintenance therapy, therapy for amputees
who are awaiting prostheses or therapy for
patients who can ambulate S0 feet with supervi-
sion. Furthermore, even assuming for the argu-
ment that some professional difference of
opinion exists with respect to range-of-motion
exercises, the regulations expressly provide cov-
erage for such exercises whenever they are “part
of the active treatment of a specific disease
state which has resulted in a loss of, or restric.
ticn of, mobility.” 42 C.F.R. § 409.33(cX4).

Finally, the defendant maintains that the
'm(errneg;aries' denials of coverage cannot be
characterized as arbitrary because employees of
an intermediary sometimes are available to dis-
cuss individual coverage decisions with employ-
ees of an SNF. See Finding of Fact 16;
Defendant’s Post-Trial Memorandum at 1617
& n.5. However, in the absence of any evidence
in the record that these discussions have caused
intermediaries to alter their coverage decisions
in more than isolated instances, see id, the court
cannot find that these occasional informal com-
munications between SNFs and their
intermediaries afford the plaintiffs the individu-
alized determinations of their eligibility for
skilled physical therapy to which they are enti-
tled under the applicable regulations.

In order to determine whether the
intermediaries’ improper denial practices vio-
late the Due Process Clause of the Fifth Amend-
ment, the court must apply the balancing test
enunciated by the Supreme Court in Mathews v.
Eldridge, supra, 424 US. at 335. That test

Medicare and Medicaid Guide
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requires the cours to cunsider theee distinet fac-

tors:
[flirst, the private interest that will bhe
affected by the officiat action; scund, the risk
of an crroncous deprivation of such interest
through procedures used, and the probable
value, if any, of additivnal or substitute pro-
cedural safeguards; and finally, the Govern-
ment's interest, including the function
involved and the fiscal and administrative
burdens that the additional or substitute pro-
ceduraj requirement would entail. See Arae-
mer, supra, 737 F.2d ay 221 (applying
Mathews v. Eldridge halancing test in duc
process challenge to Secretary’s “presumption
of non-liability™ procedure).

The private interest at stake in this action is
highly significant. A denial of a Medicare claim
for physical therapy benelits has important
physiological, psychological, and financial impli-
cations for the plaintiffs. See Findings of Fact
17-20. As the Court of Appeals held in Kraemer,
which also involved the depial of Medicare bene-
fits to SNF patients, the private interest in such
cases is particularly great because the costs of
SNF care “can financially cripple all but the
very wealthy™ in a matter of weeks and “dimin-
ish?] the probability that a patient could choose
to continue receiving medical care.” 737 F.2d at

The risk that the plaintiffs will erronccusly be
degrived of their Medicare benefits is great
indeed, as is demonstrated by the high percent-
age of decisions denying physical therapy cover-
age that are reversed on appeal. See Findings of
Fact 27-28. In addition, many other patients
with potentially meritorious claims are_physi-
cally or mentally incapable of pursuing an
administrative appeal. See Finding of Fact 29,
See also David v. Heckler, supra, 591 F Supp. at
1044 (holding that even a 33 percent reversal
rate established a “substantial” risk that plain.
tiffs would be erronecusly deprived of Medicare
Part B benefits and that “numerous erronecus
determinations [denying benefits] are not
appealed”). It is clear that additional safe-
guards will significantly reduce the risk that
members of Lthe plaintiff class will continue to be
erronecusly deprived of their benefits.

Finally, aliernative procedural saleguards
designed 1o ensure that Medicare coverage
determinations are made on the basis of the
individual patient's medical condition and ther-
apeutic requirements, rather than on the basis
of arbitrary and inflexible presumptions, see
Section IIC, infra, will ¢ntail no greater “fiscal
and administrative burdens” for {he govern-
ment than are contemplated by the applicable
law and regulations. Furthcrmore, these sale-
guards, by ensuring that members of the plain.
Uil class receive the medically necessary

35,374
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physical therapy 1o which they may be entitled
untler Medicare, may actually reduce the “fiscal
burdens™ on the federal and state treasuries by
enabling more clderly persons to live indepen-
dently outside nursing homes. See Finding of
Fact 17.

Accordingly, for the reasons stated above, the
court concludes that the defendant’s practices of
determining eligibility for skilled physical ther-
apy benefits under Part A of Medicare violate
the Due Process Clause of the Fifth Amend-

ment ?

2. The Secretary’s Procedures for Reviewing
SNF Coverage Decisions

The plaintiffs also contend that the Seere-
tary’s “presumption of non-liability,” see Find-
ings of Fact 23, 24, has caused the SNFs' initial
determinations of Medicare coverage to be
impermissibly biased against the granting of
benefits. In suppert of this claim, the plaintifis
have offered testimony that some SNF person.
nel have tended in “questionable” situations to
“err{] always on the side of denying, rather than
allowing” coverage in order to preserve their
“presumption of non-liability.”" See Finding of
Fact 24. :

The Secretary has since the conclusion of this
tria} promulgated regulations that terminated
the “presumption of non-liability” effective
March 24, 1986. See 51 Fed. Reg. 6222. Accord-
ingly, the plaintiffs’ challenge 1o the Secretary’s
“presumption of non-liability” procedure must
be deemed moot.

It appears that the new regulations have not
eliminated certain other practices that were
criticized by the plaintiffs in connection with
their challenge to the “presumption of non-lia-
bility.” For example, the intermediaries presum-
ably may continue to scrutinize SNFs’ awards of
coverage more thoroughly than SNFs' denials of
coverage. See Findings of Fact 22, 23. However,
the record contains insufficicnt evidence to per-
suade the court that the Secretary's current
procedures for revicwing SNF coverage determi-
pations operate in a manner that is impermissi-
bly biased against the members of the plaintiff
class.

Moreover, {0 the extent that the SNFs may
have felt undue pressure in the past (o deny
arguably meritorius claims for physical therapy
coverage, any such pressure is likely to be
reduced substantially as a result of the remedy
to be provided in this action. It is to this ques-
tion that the court now turns.

New Developments
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{" Relied

The issue of relief has not been cxtensively
briefed by the partics to this activn. However,
the plaintiffs have suggested that the Secretary
be required to adopt a presumption of Medicare
coverage whenever the patient's treating physi-
cian prescribes a progrom of daily physical ther.
apy; the Secretary could rebut this presumption,
according 1o the plainiiffs, by offering substan-
tial evidence (based on more than 2 “paper
record”) that the services prescribed by the phy-
sician are not covered hy Mudicare. The court
finds that such a procedure is unsupported by
any statutory or regulatory authority and is
likely to saddle the government with “fiscal and
administrative burdens” becyond those that
would be appropriate under the balancing test
of Mathews v. Eldridge; indeed, the effect of
such a procedure could be to permit doctors to
dispense Medicare benefits without the con-
straints of intermediary review.

Although the plaintiffs are not entitled to the
remedy that they have requesied, they are enti-
tled to some relief. Accordingly, an order shall
enter declaring unlawlul the interinediaries’
improper practices of denying claims for physi-
cal therapy benefits, enjoining the future use of
such practices and instructing the Secretary
properly to supervise determinations of physical
therapy coverage made by his intermediaries.
Members of the plaintiff class whose claims
were denied based on practices of the
intermediaries that have been found to be
unsupported by applicable regulations, see Sec-
tion 1IB(1), supra, and who have not prevailed
on appeal, are entitled to reconsideration of
their claims. See generally City of New York,
supra, 742 F 2d at 739-740.

The parties shail confer and submit to the
court, by no later than June 20, 1986, a pro-
posed judgment effectuating this decision. The
proposed judgment shall include a description of
the procedure that is 10 be used by the Secretary
i[f: reconsidering the plainti{fs’ claims for bene-
its. :

Conclusion

The court has jurisdiclion over this action
pursuant to 42 U.S.C. §405(g). The plaintiffs
are entitled to judgment with respect to their
challenge to the intermediarics’ improper prac-
tices of evaluating claims for physical therapy
benefits under Part A of Medicare. The plain-
tiffs’ challenge 10 the defendant’s “préesumption
of non-liability” has been rendered moot by the
defendant’s termination of that procedure. By

# The phaimifis, relying on Jones v. Cll.i!u:‘ﬂts Fd 12

the court need not reach this claim in light of its disposition

{24 Cis. 1978), also raise an equal p im
that those eiderly people wha appeal their denials of Medi-
care coverage ultimately receive benelits while these who do
not appeal are permanenily deprived o coverage. Although

1 35,374

of the plaintiffs’ duc prucess chalienge to the defendant's

& on the court POICS iR pass-
ing that Jones v. Califano is clearly distinguishahic both
lexally and factually [rom the case at har.

©1986, Commerce Clearing House, Inc.
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no later than Junc 20, 1980, the parties shall 1 is so ordered.
submit a proposed judgment consistent with this

decision together with any approprivic orders

and supporiing memoranda.

of Park Pl Nursing Home v. Commonwealth of Penn-

{§135,325] Fifty Resid
sylvania.
Pennsylvania Commonwealth Court, No. 2905 C.D. 1984, Jan. 10, 1986.
Before: ROGERS, MACPHAIL, Judges, and BARBIER], Senior Judge.
Medicaid: Level-of-Care Change

Pennsylvania—Notice, hearing, and appeals concerning benefit—Level-of-care

ge—Adequacy gency notice.—Even though agency regulations forming the basis for the
reduction in the level of care rendered to fifty nursing residents are valid, agency determinations
reducing the residents’ level of care are reversed since notices sent 1o those residents of the
recommended reduction were inadequate under both federal and state regulations. First, no reason
was given for the intended reductions in each of the residents’ level of care and no specific
regulations supporting the recommendations were cited. Further, references to the agency's a_'cguh-
tions that were listed in the notice concerned inspection of care procedures, not the definitions of
skilled care whith were relied upon in making the recommendations. Finally, the notice was deveid

of detail and contained no explanation of the basis for the proposed level-ofcare reduction.

See § 14,765.15, 14,765.41, 15,632
{Text of Decision]

ROGERS, Judge: This is the appeal of fifty
nursing home residents of the Park Pleasant
Nursing Home (residents) who have been receiv-
ing skilled nursing care under the Medical Assis-
tance Program.? Following &n annual inspection,
the Pennsylvania Department of Public Wel-
fare's (DPW) Inspection of Care team recom-
mended that the care of the appellant residents
be reclassified from skilled to intermediate.
DPW sent notices to the residents recertifying
them in accordance with the recommendation,
The residents appealed this determination, and
two days of hearings were held at which the
hearing officer upheld DPW's recommendations.
The hearing officer’s decision was affirmed by
DPW's Office of Hearings and Appeals. The
residents filed a request for reconsideration
which was denied by DPW's Exccutive Deputy
Secretary. The residents have filed a petition for
review of the order of recertification, asking us
to remand their cases for reevalulation because,
as they assert, DPW's procedures were contrary
tolaw and its own regulations.

The residents first claim that the DPW regu-
lations which formed the basis for the reduction
in the jevel of care to them must be invalidated
since “{these] regulations examine only the
treatment and services provided in determining
whether care is skilled or not."” The DPW regu.
lations classify skilled care services as follows:

I1. Skilfed Care Services.

(a) For an individual service provided to
the recipient to be considered a skilled care
service, the service must:

(i) Be needed by the patient on a daily
basis,

{ii) Be ordered by a physician. .

(iii) Require the skills of, and be provided
either directly by or under the supervision of,
medical professionals.

(iv) Be provided to the patient on a daily
basis.

(v} Be one that can only be provided, as a
practical matter, in a skilled nursing facility
on an inpatient basis.

{vi) Be documented in the recipient’s medi-
cal record daily.

{vii} Be included and not excluded as a
skilled care service in the Skilled Nursing
Care Assessment Handbook. 55 Pa. Code
§ 1181, Appendix E 1l(a).

The residents claim that these criteria do not
aliow for an analysis of the patient’s conditicn
as a whole, which has been found to be necessary
by those courts interpreting & similar provision
defining “skilled nursing facility services” in the
Social Security Act, which states in pertinent
part:

[Tlhe term “skilled nursing facility ser-
vices" means services which are or were

P Title XIX of the Sccial Security Act (Medicaid), 42
US.C. § 4139513960, The Medicaid program is a coopera-
tive federal-state arcangement, and stsies such as P

Medicare and Medicaid Guide

sylvania which choose 1o participate must comply with the
requirements of the Social Security Act and regulations

promulgated thereunder.
1 35,375
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CENTER FOR MEDICARE ADVOCACY, INC.

PO, BOX 17
SOUTH WINDHAM, CONNECTICUT 06266
(203) 4567190

ATTORNEYS
CHARLES C. HULIN
JUDITH STEIN HULIN

LEGAL ASSISTANTS
ELISABETH W, DYJAK
JOAN B. KATZ
JACQUELYN M, SMITH

April 21, 1987

Senator John Melcher, Chairman

United States Senate Special Committee on Aging

G-33-Dirkson Office Building
washington, D.C. 20510

attention: David Schulke

Dear David:

COMPUTER SPECIALISTS
LARRY S. GLATZ
DONNA H. MICKELSON

Thank you for your kind note invelving the January 13, 1987
judgement in Pox v. Bowen. 1 include a copy of the judgement
here, together with a brief memo des7{1bing its significance.

Let me know how I can assist further. -

vours tpulyd

( .
4 e

Chagles C.
Attorney at Law

CCR:ewd

Enclosure
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MEMORANDUM RE: SIGNIFICANCE OF THE JUDGEMENT ISSUED IN FQOX V,
BOWEN ON JANUARY 13, 1987.

Jose A, Cabranes, U.S. District Court Judge for the District of
Connecticut, has issued a detailed Judgement to effectuate the
Memorandum of Decision and Order entered in Fox v. Bowen, (Civil
Action No. H-78 541){JAC), on April 23, 1986, In the april 23rd
Memorandum, Judge Cabranes ruled that the Medicare
administration's practice of arbitrarily denying Medicare skilled
nursing facility coverage to Connecticut's residents requiring
daily physical therapy treatments violates the Medicare statute
and regulations and the due process clause of the United States
Constitution,

The recent Judgmept, filed on January 13, 1987, provides for both
retroactive and prospective relief. Every living member of the
Plaintiff class, including those patients denied Medicare nursing
home c¢overage as early as October 1978, will be notified of the
Court's ruling by first-class mail, and offered the opportunity
to request a good-faith, individualized redetermination of their
entitlement to coverage, free from the arbitrary rules of thumb
and presumptions formerly used by the federal government to deny
benefits,

In its Judgpept the District Court provides for the appointment
of a Special Master to oversee Medicare's nursing home coverage
determination process. Subsequent to the entry of the

the Court appointed yale Law School Professcr Rebert A, Burt to
be the Special Master. Professor Burt will conduct a training
seminar for all Connecticut intermediary and provider personnel
during which he will explain the rulings of the court, including
the requirement that beneficiaries receive an individualized
assessment of their entitlement to skilled nursing facility
benefits.

Following the completion of the training seminar, Professor Burt
will receive copies of all redeterminations issued by Medicare
fiscal intermediaries for members of the Plaintiff class
{Connecticut residents who received daily physical therapy
treatments in skilled nursing facilities), as well as copies of
all initial coverage determination issued by skilled nursing
facilities during a six month trial periocd. In addition,
Professor Burt will undertake an in-depth analysis of randomly
selected cases on a sample basis to determine whether the rulings
of the Court have been properly implemented. This analysis will
include examination of the actual medical record in the sample
cases., Professor Burt is also empowered to interview patients,
nursing home personnel, and attending physicians, concerning the
sample cases he selects.

After the six month trial period is completed, Professor Burt
will report to the Court concerning whether the government has
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reformed its decision-making process so that patients receive
individualized assessments of their entitlement to coverage made
in accordance with the Medicare statute and regulations.

Implementation of the new Judament in Pox should have
revolutionary implications for patients seeking Medicare skilled
nursing facility coverage. The Health Care Financing
Administration, the federal agency which administera the Medicare
program, will be required to disclose the decision-making process
in hundreds, or even thousands of cases. If the coverage
decisions rendered are arbitrarily unfair {as they have usually
been in the past) that fact will be c¢learly revealed to the
Special Master and to the Court, 1f the Health Care Pinancing
Adminstration fails to reform its decision-making process,
further, and more drastic, court remedies are likely.
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{9 36.030] _Blanche Fox, Representative of the Estate of Walter Fox, et al. v. Bowen.
U.S. District Court, District of Connecticut. Civ. Nu. H-78-541 (JAC). Jan. 13, 1987

‘Medicare: Entitiement to Physical Therapy Services

Medicare Part A coverage—Extended care service—Skilied physical therapy—Suffi-
ciency of coverage.—Inasmuch as it was previously determined that the Secretary of HHS and his
agents acted itlegally by arbitrarily denying Medicare skilled nursing facility benefits to patients
receiving daily physical therapy treatment between October 1978 and April 1986, the Secretary
must grant retroactive and prospective relief 1o the class of beneficiaries involved. Therefore, the
Secretary must give writlen notice to all living members of the beneficiary class of their right to
request that theirclaims for Medicare skilled nursing facility benefits be redetermined. In addition
10 3 personalized notice by first class mail, the Secretary must publish 8 generalized notice to the
" -beneficiaryclass in: five newspapers or other publications having: general distribotion within the
State of Connecticut, at least two of which must be publications whose target audience is the elderly.
Further, the Secretary must provide written notice to all providers and intermediaries of the
judgment of the court, and a special master is apjwinted to assist in administering and evaluating
the relief herein ordered.

See § 1325
For a related matter between these same parties, see 1986-2 Transafer Binder§ 35,374.

{Text of Judgment]

- The court hereby enters the following judg-
ment to effectuate the Memorandum of Deci-
sion and Order entered in this case on April 23,
1986.

L Retroactive Relief To The Plaintiff Ciass

A. The defendant will give written notice to
all living members of the plaintiff class of their
right to request that their claims for Medicare
skiiled nursing facility benefits be redetermined.
The precise method of notification (including,
but net limited tu scparate notice, or notice

R We express no opinion concerning Woodsiock's due pro-
cess argument. We leave it to the disirict court fo consider
that issuc in ihe fiest instance.

136,030
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included as part of a perindic Medicare Part B
notice) is left 1o the defendant’s discretion, pro-
vided, however, that such notice be by first class
mai! and contain a response sheet and a
stamped, scif-addressed envelope 1o facilitaie
reply.

B. In addition to the persunalized notice
described above, the defendant will publish a
generalized notice to the plaintiff class in five
newspapers or other publications having general
distribution within the State of Connecticut, at
least two of which must be publications whose
arget audience is the elderly.”

C. The notice o plaintiffs described above
shatl inform plaintiffs that:

1. The United States District Court in Fox v
Bowen. Civil Action No. H 78-341 (JAC), has
determined that the Secretary of Health and
Human Services and his agents have acted alle-
aaliv between Octuber 1978 and April 1986 by
arhitrarily denving Medicare skilled nursing
facility benefits to patients receiving daily phy-
el therapy treatments ’

2. Anv Connecticut resident who was denied
Medicare skitled nursing facility henefirs
hetween Qctober 1978 and the present. despite
his or her recvipt of daily phys therapy
treatmentis, ix a member of the plaintifl class,
atd ix eantied te have his or her claim redeter-
mincd by the defendant.

3. Anv member of the plaintiff class, or his or
her representative, desiring such a redetermina-
tivn should indicaie that fact on the response
sheet enclosed with the notice, and return the
response sheet io the defendant in the seif-
addressed envelope enclosed. i

D. The response sheet shall indicate the plain-
1iff's name and address, the name of the skilled
nursing jscility and the dates of skilled nursing
facility care at issue,

E. In making the redetermination, the defen-

dant will ensure that every plaintiff receives an
individualized assessment of his or her entitle-

ment 10 Medicare skilled nursing facility cover- .

age n aceordunce with the Memorandum of
Decisiun issuedd by the court un Apoi 23, 1986.
Spreciticaity, the defendant wili adhere 1o the
ioHowing norms. ' :

1. The defendant will nut employ arbitrary
presumptions or rules of thumb in erder to deny
coverage, such presumptions include the defen-
dant’s practice of denving skilled nursing facil-
ity coverage:

L PR S reguiring maintenance therapys

b fur nen-weight bearing theeapy adminis.

tered to fraciure patients;

¢ for passive “range of motion” activities!

Medicare and Medicaid Guide

New Developments

13,115

. fur patients who can ambuiate 50 feet with
sujrrvision; :

¢, fur ampuiees who have not been fitted with
prootheses,

f. for those patients who require daily skilied
physical therapy for a period in excess of two
weeks.

2. The certification and orders of the attend-
ing physician will be given due consideration. In
any redetermination where the defendant denies
Medicare skilled nursing facility coverage
despite the attending physician's certification
and order that daily physical therapy be given,
the defendant shall describe with particularity
why the care invelved is nut covered by the
Medicare program.

F. Copies of all redetermination decisions
shall be semt to plaintiffs’ counsel, and o the
special master described in Section 1L C. below.

1. Prospective Reliel

A. The defendant will provide written notice
1o all skilled nursing facility providers (*'provid-
ers”) of services and all intermediaries, inform-
ing them that:

1. The United States District Ceurt in fox v
Bowen. Civit Action No. H 78.541 (JAC), has
determined that the Secretary of Health and
Human Seevices and his agents have acted e
gally beiween October 1978 and 1986 in arbi-
trarily denving Medicare skilled nursing facility
benefits to patients receiving daily physical
therapy treatments.

2. In making such determinations, providers
and intermediaries shall henceforth cnsure that
every plaintiff reccive an individualized assess-
ment of his or her entitlement 1o Medicare
skilled nursing coverage. Specifically, providers
and intermediarics will adhere 1o the following
nurms

a. Providers and intermediarics will not

employ arbitrary presumptions of rules of

thumb 1o deny coverage: such presumptions
include providers’ and intermediaries’ prac
tice of denying skilled nursing facility cover-
awe. .
1. tu patients foquining maintenance therapy;
2. for non-weight bearing therapy admms-
wered 1o fracture patients;
3 fur passive Tranige of motion” activiies:
4. for patients who can ambulate 30 feet with
supervision,
3 for amputecs whe have not been fiired with
prosiheses: wid
0. fur thuse paticnts who require dasly skitked
phyvsical therapy for o period in excess af iwo
werks

1 36.030
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v The cernficanion and orders af the attemd-
v physiesen wall be given doe considerat i, In
any determination where the provider o in
mediary denics Medicare skilled nursing faciliey
coverage dospite the atiending physician's certi-
Beatin and order that daily phasical therapn
he wiven, the provider or inteninediary shall
desertbe with parsticularity why the cure
avolved s nol covered by the Medieare pro-
wram

3. Providers will supply the special masier
deseribed below with copies of all coverage
determination notices teither dental notices or
clams i coveraged issued by providers fur
members of the pluinufi class. In addition, the
providers will supply the special master in every
caxe with an information sheet containing the
patieat’s primary snd secondary dingnoses, and
indicating the frequency of physical therapy
treatments ordered by the patient’s attending
physician,

. The court shall appoint a special master ta
ministering and cvaluating the relief
provided by this Judgment, On ur before the

Sthtday following the daie of this Judgment,
the parties shall submit, jointdy or separaichy,
the names and qualificaiions of individuals wills
ing 1o undertake the dutios of special masier
spectfied in this Judgment After ~uch numina-
tons by the parties, the court shall issue an
Order appointing a special master

dassisian

C. The special mastor shall have the {ollowing
dutics: .

1. The special master shall conduct a seminar
jur all intermediary and provider personnel in
Connecticut. At the seminar, the special
master will explain the rulings of the court,
including the requirement that all members
of the plaintiff class reccive an individualized
assessment of their entitiement to skilled
nursing facility benefits,

2. The special master will receive copies of all
skilled nursing facility coverage determina-
tion nulices (either deniai notices or claims for
coverage) issued by providers for members of
the plaintiff clasy, together with the addi-
tional infurmation sct forth in Section
fliAn 3 ahove,

The special master will chouse a randum
sample of claim denials for further analysis,

New Developmenity
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such methad of seleetion and Trequency
thereol 1o be at the reasunable discretion of
the speciab master. For purposes of such fus-
ther analysis, the special master will ohtain
cupnes of the pertinent medical record and, at
his or ber discretion, may interview prersonnet
oi the provider, the plaintiff involved, and the
attending phvsician, as appropriate, to deter.
mine whether plaintiffs are receiving the indi-
vidualized determinations calied for by this
Judgment and other rulings of the court.

4. The spwecial master will receive copies of ali
redetermination decisinns, as set forth in Sec.
tian liFj abuve.

Al dovumentary matenal collected by the
special master will be made available for
inspwection by the partics

6. After the spnvial masier hos collected the
infurmation specified above for a period of six
months, the special master will submit a for.
mal written report to the court, with copies 1o
counsel, detarhiog the special master's find-
ingy, which shall mdude the proporuen of
grants and denials of Medicare coverage for
plainiifis receiving duily physicial therapy
treatments {with respect to redetebminations
in accordance with Section T and determina.
tions wath respueat to Section 1), and stating
whether, 10 the special master’s opinion, the
plainuiff class as a whole is receiving individu-
alized determinations as called for by the
rulings of the court.

D After receipt of the special master's writ-
ten report, the court will schedule an eviden-
tiary hearing at which the special'master will be
available fur examination, if requested by either
ur both of the parties or by the court. After such
hearing, the court may issue such further orders
as are appropriste or necessarv in the circum-
stances.

E. The special master shall be compensated
for scrvices at the rate of $40 per hour, such
compensation to be included in recuverable costs
under Fed. R Civ. P 34d). In no event shalt
compensiiion excesd the amount of $3,000.

Ttas soordered

{9 36.031}
General Accounting Office Report No

GAO Report on the Needs of the Elderly in Relation 1o Rising Federal Costa.

GAQ/HRDRAI 3
“Meeting the Needs of the Elderdy While Responding to Rising Fe

1986. Subject:

September 30,

vicral Costs.”

Medicare/Mecedicaid: Elderly Needs and Heaith Care Costs
Medicare and Medicaid—Health care costs of the elderly—Catastrophic iliness insur-

ance.—-Ohver

136,031

the nest several -

ves . programes for the elderdy coukl come under increasing review

+ 1987, Commerce Clearing House, Inc.
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People you can count on...

March 13, 1987

Tha BHonorabls Jehn Melcher

U. 5. Senate

Room G-233 Dirksen Senate Office Building
Washington, DC 2051C

RE: January 26, 1987 Hearing -
U. S§. Senata Spacial cCommittes on Aging

Dear Senator Melcher: .

Because of the delay in gotting a copy of the Harvard Report and its
length, it has been some time since I promised to supply you with
some information. But first of all, we want to thank you for the
opportunity you gave the health insurance industry toc contribute to
your committec's examination of the catastrophic health insurance

. needs of the elderly.

The following information is in response to your reguest:

1. A copy of tha Naticnal Association of Insurance Commissioners’
model act regarding standards for long-term cara policies along
with a draft model regulaticn implementing this model act. The
model act has been finalized by the NRIC while the model regula-
tion is in the process of being reviewed by the NAIC.

2. Some information regarding long-term care policles currently
available. This information was gathered by an industry advisory
committee as a part of thelr report to the NAIC which addressed
the market development of long-term care insurance.

3. A copy of the Buyer's Guide for Medicare Supplement policies.
This Buyer's Guide is required to be given to purchasers of
Madicare Supplement policies.

" 4. A copy of & page out of a paper developed by Carol Kelly,
formerly of H.H.S. which providss some information regarding the
atfordebility of long-term care insurance for the elderly. It
should be noted that her paper asgumed a premium of $450 per
year. The reasons that this premium is considerably lower than -

of Canadla
& Mutual of Omaha Fund Management Company, sporsor of Mutual of Omahe Funds Bl Xirkpatrck, Peeta, Seith, Polan
.. Fvesoment Sankers @ Mutwl of Omaha trternational Ltd |, London, England B United World Lfe inurance Campany
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the $1,200 which is mentioned later in this latter are because
it represents the premium at age 65 as opposed to the premium
for the composite of all ages above 65, benefits are limited to
$40 per day as opposad to providing for full charges, and
benefits are limited to care received in a skilled nursing
facility.

Additional insight regarding affordability of private long-term
care insurance is gained by comparing an average premium (e.g.,
$1,200) with income fiqures contained in "Aging America, Trends
and Projections” prepared by your committee. For example, page
41 shows that the median income in 1984 for persons age 65 and
over was $7,349. Table 3~1 graphically displays distributions
by level of income and I presume that more definitive date was
available to support this graph. I am also attaching a table
which shows a distribution of inceme by size, age, and sex for
1983,

You also asked for some information regarding the cost of long-term
care insurance, especially if there was a spend-down deductible
provision. In response, I have gathered some information which
might be helpful in giving you a rough idea of the costs involved.

The figures that I found are for the year 1584. These figqures show
the following expenditures in 1984 for pecple aged 65 and over for
nursing home charges:

Total Charges . . . . « . v + + + + « = +» + « +« $25,105,000,000
Portion Paid by Patlents (Out-of-Pocket}. . . . 12,569,000,000
Portion Pald by Private Insurance

and Other Private Sources. . . « . . . . . 469,000,000
Portion Paid by Medicaras. . . . . . . v « « .+ . 539,000,000
Portion Paid by Medicaid, . . . . . . . . . .. 10,418,000,000
Portion Paid by Other Govt. Programs. . . . . . 1,110,000,000

Since there were approximataly 28.5 million persons over age 65 in
1984, this means that the total cost of nursing home care per person
over age 65 was approximately $880 in 1984. Since the average cost
per stay in a nursing home was around $22,000, a $2,000 deductible
would still leave $20,000 out-of-pocket. In other words, it would
reduce the cost that would have ts be met by some insurance program
by 2/22 or $%. Since the cost per person was $880, a $2,000 deductible
would raduce this to $800. This means that an average insurance
premiun to cover nursing home costs after a $2,000 deductible would
cost $800 for claims and possibly ancther $400 for marketing and
administrative expenses, making the total premium $1,200.* This is
a rough estimate of the average premium if all 28.5 million partici-
prated in a program that paid 100% of charges in excess of $2,000
without limit. Actually, presiums would probably vary by age at
issue and reflect the impact of some underwriting selection and
limitations on daily benefit levels.

*This is for individual insurance. Group policies would invelve
lower expenses and premjums.
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All of thase figures are based on 1984 data and would have to be
adjusted ypward for the {nflation that has taken place since that
tine. .

I have raviewed the Harvard report antitled "Hedicare: Coming of
Age, A Proposal for Reform® and find that it discusses many avenues
for controlling Medicara costs that call for additional analysis and
possibly testing of their practicality. Here, increasing price
compatition among providers might have been included.

Regarding proposed changes in Medicare's benefit structure, I
believe they may have overlooked the fact that the vast majority of
the elderly have supplemental insurance via private plans or Medi-
caid. Further, their suggestion that Medicare be expanded to cover
annual physical exams should bes supported by studies of their impact
on health rather than assumptions. Also, the statement that private
Medicare Supplement plans duplicate Medicare benefits is false as I
stated at your hearing.

1 believe their concerns regarding the viability of private long-
term care insurance are unfounded. First, thair statement that
younger citizens are unwilling to purchase such insurance is not
supported by any study and is mades at a time when citizens have
pisunderstandings regarding Medicare benefits for this care..-
Second, private plans cover home health carse contrary to their
statement. Finally, the report overlooks the funding of private
insurance on a group basis which entails minimal administrative
expense. :

one final observation is that the report does not make suggestions
that would help the aged fille claims undar the Medicare program.
From perscnal experience, I suspact that few of the elderly under-
stand the claim filing system and this creates problems for thenm.
one solution would be to regquire all providers to file the claims
for their Medicare patients.

Senator Melcher, again we appreciate the opportunity to present the
views of the health insurance industry and want you to know that you
should feel free to call on us if ve can be of further service in
this matter.

Sincerely yours,

g JW
fobert B. Shapland
vice President and Actuary

026718/om
Encls.
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ATTACHMENT FIVE

Draft: 12/9/86
LONG-TERM CARE INSURANCE MODEL ALY

lele of Contants

Section 1. Purpose

§oction 2. Scope

Section 3. Short Title .

Section 4 Definitions

Section 5. Limits of Group Long Term Care Insurance

Section 6 Disclosure and Performance Standards for tong-Term Cere
’ Insurance

Section 7. Administrative Procedurés

Section 8. Seversbility

Section 8. Effective Date
Section 1. Purpose

The purpose of this Act is to promote the public interest, to promote the
svailsbility of long-term care ingurance policies, to protect epplicents
for long-term care insurence ss defined from unfuirbor deceptive sales or
enrollment practices, to establish stesnderds for long-term care insursnce,
to fecilitste public understanding snd comparisoen of Jong-term care
" insursnce policies, and to fecilitste flexibility and innovatisn in the

developmant of long-term cere insurance coverage.

Comments. The purpose clause evidences legislative intent to protect the
. public while recognizing the nsad to psrmit flexibility and innovstion with
respect to long-term care insurance coverage.

Soetton 2. Scope

-2-



154

The requirements of this Act shall epply to policjes delivered or issued
for deljvery in this state on or after the effective date of this Act.
This Act is not intended to supersede the obligations of entities subject
to this Act to comply with the substance of other sppliceble 1n§urance laws
1nsof§r as they do not conflict with this Act, except that lews end
regulstions designed and intended to mpply to medicare supplement insurance
policies shell not be epplied to long-term care i{nsurence. A policy vhich
i8 not edvertised, marketed or offered as long-term care insurance or
nursing home insursnce need not meet the reguirements of this Act. This
Section mskes clear that entities subject to the Act must continue to
comply with other applicable jnsurance legisletion not in conflict with

this Act.
Section 3. Short Title
This Act may be known and cited as the “Léng-Term Care Insurance Act.*

Comments: This section is self-explanatory.
Section 4. - Definitions

Unless the context reguires otherwise, the definitions in this section

. upply throughout this Act.

A. “Long-Term Care Insursnce” means eny insurence policy or rider
sdvertisad, marketed, offered or designed fo provide coversgs for
not less than 12 consecutive montha for each covered person on sn
expense incurred, indemnity, prepsid or other bssis, for one or

more necessary or medically nscessary disgnostic, preventive,

-3
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therspeutic, rehabilitative, maintenance, or parsonal care
services, provided in & setting other than sn acute cere unit of &
hospital. Such term includes grodp and individuasl policies or
riders whether {ssued by insurers, fr;terna! benefit societies,
nonprofit health, hospital, and medicsl service corporations,
prepaid heslth plans, health maintenance organizations or any
similsr orgenizetion. Long-term csre insursnce shall not include
any insurahce policy which is offered primarily to provide bsasic
Medicare supplement coverage, basic hospital expense coversge,
basic medicsl-surgicsl expense coversge, hospital confinement
indemnity coversge, msjor ngdicel expense coverage, disability
jncome prdtect&on coversge, accident ioan coverage, specified
disesse or specified sccident coversge, or limited benefit heslth

coversge,
“Applicant' means:

{3) in the case of an individusl long-term csre insurance policy,

the persﬁn whe seeks to contract for benefits, snd

{2) {n the cese of & group long-term care insurance policy, the

proposed certificaste holder.
"Certificete mesne, for the purposes of this Act, sny certificate
issued under e group long-term care insursnce policy, which policy

has been delivered or issued for delivery in this state.

“Commissioner' meens the Insurence Commissioner of this atate.



156

Drafting Note. Where the word "Commisgsioner™ sppears in this Act, the
appropriste depignation for the chief ingurmnce supervisory officisl of the
state should be substituted.

E. "8roup long-term cmre insurance' means m long-term care insurence

policy which is deﬂveredb or issued for delivery in this stste and

issued to:-

(1) One or aecre amployars or labor organizations, or to s trust

(2}

(3)

or to the trustees of & fund established by one or more
employers or lsbor orgenizstions, or a combination thereof,
for employees or former employees or & combination thereof or

for mcmberé or former members or a combinatién therect, of

‘the labor organizations; or

Any professional, trade or occup-ational asssociation for 1its
members or former or retired members, or combination thereof,

if such sssocistion:
{e) 1= compdsed of individuasls all of whom are or were
sctively engaged in the same profession, trede or

oceupstion; snd

{b) Hes been meinteined in good fsith for purposes other

than obteining insurence; or

-5-
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An association or to s trust or to the trustes(s) of a fund

.csteblishod, created, or wmsintsined for <¢the benatit of

members of one or more associstions. Prior to edvertising,
marketing or offering such po!icy- within this stete, the
ssgocistion or essocistions, or the dinsurer of the
essocistion or sssociations, ahell.fue evidence with the
Commissioner thet the smsocistion or sssocistions heve st the
outset & minimum of 100 persons snd hsve been organized end
maintained in good faith for purposes other than that of
obteining insurance; hsve been in sctive existence for st
lesst one year; and have & constitution end by-laws which
provide that (i) the associstion or associstions hold regular
meetings not less then ennually to further purposes of the
members, (ii) except for credit unions, the associstion or
sssocietions collect dues or solicit contributions from
members, .um? {141) the members have voting privileges and
representation on the governing board and committees. Thirty
(39) days sfter such filing the sssocciation or mssocistions
will be deemed to satisfy such organizetionel requirements,
uniless the Commissioner mk?s a finding thet the essocistion
or associstions do not satisfy those orgenizstionsl

reguirements.

A group other than es described in subsections E(1), E(2)

and E(3), subject to & finding by the Commimsioner that:

(8) The issusnce of the group policy is not contrary ts the

best interest of the public;

-6~
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(b} The issusnce of the group policy would result in

economies of acquisition or sdministration; and

(¢} The benefits ara raamsonable in relation to the premiums

charged.

F. *“Policy' mesans, for theé purposes of this Act, sny policy, ceniract,
subscriber. sgreement, rider or endorgement delivered or issued for
delivery 1in this state by an insurer, fraternal benefit society,
nonprofit health, hospital, or medical service corporstion, prepaid
heslth plen, health meintenance organization or any similer

organization.

Drafting Note: This Act ic intended to epply to the specified group end
individual policies, contracts, and certificates whether igssued by
ingsurers, fraternsl benafit societies, non-profit heeith, hospital, end
medicel service cerporstions,- prepasid heslth plans, health ‘meintenence
organizstions, or any similsr orgesnizestion, In order to include such
orgenizetions, each stste should identify them in eccordance with its
statutory terminclogy or by specific statutory citstion. Depending upon
state law, insursnce depsriment jurisdiction, end other fasctors, separate
legislation mey be required. In any event, the legisletion should provide
that the particular terminology used by these plans and organizations msy
be substituted for, or added to, the corresponding terms used in this Act.
The term ‘regulstions” should be replaced by the terms 'rules and
regulstions® or "rules" as may be sppropriste under state law.

The definition of "long-term care insurence" under this Act ism designed to
allow maximum flexibility in benefit scope, intensity and level, while
sssuring that the purchaser's reasonsble expectations for & long-term cere
insurance policy are met. The Act is intended to permit long-term cere
insursnce policies to cover either disgnostic, preventive,. therepeutic,
rehabilitative, maintenance, or personel ceare services, or &ny combinstion
thereof, and not to mandate covarage for ssch of these types of services.
Pursusnt to the definition, long-term csre insurance may be either 8 group
or individusl insurance policy or @ rider to such a policy, e.g., life, or
eccident end sickness. The lsngusge in the definition concerning ‘'other
than an scute care unit of & hospital" is intended tc sllow payment of
benefits when a portion of # hospitel hes been designated for, and duly
licensed or certified ss a long-term care provider or swing bed.
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Section §. Limits of Group Long Tarm Cars Insurance
No Broup Long Term Care Insurance Coverage may be offered to & resident
of this stete under a group policy issued in enother stste to a group
described in E(4), unless this state or another state having statutory
and regulstory Long Tarm Csre Insurance requirements substantialiy

similar to those adopted in this state hes msde @ determination that
such requirements have besn mat.

Section 6. Disclosurea and Performance Standsrda for Long-Ters Care

Insurance

. The Commissioner mey adopt ragulstions that include standsrds for full
end falr disclosure setting forth the manner, content, &nd required
disclosures for the sale of long-term care insurance policies, terms of
renawability, initial snd ‘subsequent conditions of eligibility,
nonduplication of coversge provisions, coverage of dependents,
pre-existing conditions, termination of {nsurance, probstionary
periods, limitstions, exceptions, reductions, elimination periods,
requirements for replacement, recurrent conditions, snd definitions of

terms,

Comments: This subsection permits the adoption of regulstions establishing
disclosure standards, renewsbility snd eligibility terms and conditionsg,
wnd  other performance requirements for long-tarm c¢are insursnce.
Regulations under this subsection smhould recognize the developing and
unigue nature of long-term care insurance and the distinction betweean group
and individual long-term care insurence policies.

B.  No long-term care insurance policy may:

(1} Be cancelled, nonrenewed, or otherwize terminated on the
grounds of the age or the deteriorstion of the mental or
physicel hesith of the ingured {ndividusl or certifjcste

holder; or,
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Contain a provision esteblishing & new waiting period in the
event existing coversge is convarted to or replaced by 8 new
or other form‘vithtn the same compény, except with respect to
sn incresse in benafits voluntarily selected by the insured

iqdividuul or group policyholder.

Pre-existing Condition:

1)

No long-term care insurance pollcy or certificete shall use =
definition of "pr.—gxilting condition' which is more
restrictive than the following: Pre-existing condition meens
the ?xistence of symptoms which would cause ean ordinarily
prudent person to seek disgnosis, csre or treetment, or s
condition for which. medicsl .ﬁdv}ce or trestment was
recommended by, or received frpq s provider of health care
services, within the limitetion periods specified in (s} end

(b} below:

{a) & months preceding the effective dete of coverage of an
ingureq person who is 65 years of sge or older on the

effective date of coverage; of
{b} 24 months preceding the effective date of coversge of en

insured parson who iz under ege 65 on the effectiva date

of coverage.

-9-
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{2) No long-term care insurance policy may exclude coverage for 2
loss or confinement which 1s the result of & pre-existing
condition unless such lomz or confinement begins with the

. pariods mspecified in (a) or [b) below:

{8) & months following the effective dste of coverage of an
insured person who is 65 years of sge or older on the

effective date of coverage; or

{b) 24 months following the effective dste of coversge of on
insured person who is under 65 on the effactive date of

covarage.

(3] The commissioner may extend the limitetion periods set forth
in subsections 5{CJ}{1] eand {2} above Bs to specific age group
categories in specific policy forms upon findings that the

extension is in the best interest of the public.

{4) The definition of "pre-existing condition’ does not prohibit
an insurer from using an applicstion form designed to elicit
the complete health history of =an applicsnt, eand, on the
basis of the snswers on that application, from underwriting
in sccordance with that insurer's estsblished underwriting

stendards.

Comments: The definition of pre-existing condition is consictent with the
requirement of Section 5 of the NAIC Model Regulstion to implement the
Individual Accident sand Sickness Ingurance Minimum Standerds Act.
Compsnies now selling long-term care insursnce generslly use much shorter
pre-existing condition periods than those scthorized, in part for business

-10-
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and competitive reasons. It is not anticipsted that conpotitive forces
uould permit significant chgthening of such periods

0. Prior antitutiona!ization

No long-term csre insurance policy which provides benefits only
following institutionalization shell condition such benefits upon
admiasfon to a facility for the same or relsted conditions within

] ﬁeriod of less than thirty (30) days after discharge from the
ingtitution.

E. The (ommissioner msy ndopt ragulstions establishing loss rstio
‘standards for long-term cara insurance policies provided thet =
specific reference to long-term care insyrence policies is

conteined in the regulstion.
F. Right to Return - Free Look Provisisn:

(1) Individual long-term cere i{nsursnce policyhslders shall have
the right to return the policy within ten (10) days of its
delivery and to - have the premium refunded if, after
exemination of the policy, the policyholder is not sstisfied
for any resson. Individusl long-term care insurance policies
shall hsve s notice prominently printed on the firct page of
the policy or attached thereto stating i{n substance that the
policyholder shall have the right to return the policy within
ten (10) duys of its dalivery snd to heve the premiua

- refunded ' if, efter examinstion ' of the policy, the

* policyholder is not satisfied for any reason.

~11a
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€2} A person insured under 8 long-term care insursnce policy
issued pursuant to a direct response within thirty (301 deys
ot its delivery and to have the premium refunded if, after
examination, the {nsured person is not gatisfied for any
reason. Long-term care insursnce policies issued pursuant to
e - direct’ response solicitstion shall have & notice
prominently printed on thé tirgt page or sttached thereto
stating in subatance that th? insured person shall have the
right to raturn the policy within thirty {3031 days of its
delivery and te heve <the pramium refunded if eofter
examination the {nsured person is not satisfied for any

resson.

An outline of coverage shall be delivered to &n epplicant for en
;ndlvidual Xoné-term care ingsurance policy At the time of
application for en individual policy. In the cese of direct
response solicita{ions, the insurer shell deliver the outline of
coveraée ui?n the applicant’s request, but regardless of request

shall make !such delivery no later than st the time of policy

delivary, Such outline of coverage shall in¢lude:

{1} A description of the principal benefits snd coverege provided

in the policy.

(2} A stotement of the principel exclusions, raductions and

limitstions contained in the policy;

~12-
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-13-

E. Affordability of Long Term Care Insurance

The potential affordability of long term care insurance to the elderly has been
projected by ICF, Ihc. in 2 study performed under contract to the DHHS Office of
the Assistant Secretary for Planning and Evaluation {1983). Based on data from the
Census Bureau's 1981 Current PoMation Survey, ICF, inc. estimated that between
87-81% of eiderly aged £5-69 could potentially afford to purchase a long term care
policy similar to that currently being offered by Fireman's Fund. The estimated
cost of such a policy if purchased at that age wouid be 3450 per individual per year.
The lower bound of the estimate is based on the assumption that this cost would
represent less than 5% of cash income annually for those elderly having at least
$3,000 in assets- The upper bound represents those elderly having at least 33,000 in
assets for whom such premium payments would represent less than 10% of annual
cash income. On behalf of the Brookings Institution, ICF is currently updating its
analysis of the elderly’s available income and assets in relation to need for long
term care services using data from the 1982 Long Term Care Survey. These
analyses should provide valuable indicators of the potential for adverse selection on

the part of the elderly who have the financial means to purchase LTC insurance.

F. Eiderly's Interest in Long Term Care Insurance

Finally, & number of data sets are available which provide .in!ormation on the
elderly's interest in and motivations for purchasing LTC insurance. One such
dataset whose existence is not widely known consists of & nationwide survey of
2016 non-institutionalized Medicare beneficiaries conducted in October, 1982, (La
Tour et. al, in press.) Respondents were given standard HCFA descriptions of
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Section 7. Adminictrative Procedures

Raguletions adopted pursusnt to this Act shall ba in accordance with the
provizions of (cite section of stete insursnce coda relsting to the
edoption snd promulgation of rules and regulations or cite the mtsate's

sdministrative procedures act, if spplicable).

Comments. This section is self-explanatory.

Section 8. Severability

It any provision of thim Act or the application thereof to eny person or
circumstance is for sny reasen held to be invalid, the remeinder of the Act
and the application of such prevision to other persons or circumstances

shall not be affected thereby.

Comments: This section is self-explanatory.

Secticn 9. Effective Date

This Act shall be effective (insert date).

-14-
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Section 1. Purposs

The purpose of this regulation is to implement (cite section of law which sets
forth the NAIC Long-Term Care Insurance Model Act), to promote the public
interest, to promote the availsbility of long-term care insurance coverage, to
protect applicants for long-term care insurance as defined from unfair or
deceptive sales or enrollment practices, to facilitate public understanding

and comparison of long-term care insurance coverages, and to facilitate

flexibility and innovation in the development of long-term care insurance.
Section 2. Authari
This regulation is issued pursuant to the suthority vested in the Commissioner

under (cite sections of law enacting the NAIC Long-Term Care Insurance Model

Act and establishing the Commissioner's suthority to issue regulations). -
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Section 3. Anlicabili L

Except as otherwise specifically provided, this regulation applies to all
long-term care insurance policies delivered or issued for delivery in this
state on or after the effective date hereof, by insurers, fraternal benefit
societies, nonprofit health, hospital and medical service corporations,
prepaid health plans, health maintenance organizations and all simijar

organizations,

Drafting Note: The regulation, like the Model Act, is intended to apply o
policies, contracts, subscriber agreements, riders and endorsements whether
issued by insurers, fraternal benefit societies, nonprofit health, hospital,

and medical service corporations, prepaid health plans, health maintenance
organizations and all similar organizations. In order to inciude such
organizations, regulations should identify them in accordance with statutory
terminology or by specific statutory citation. Depending upon state law and
regulation, insurance department jurisdiction, and other factors, separate
regulations may be required. In any event, the regulation should provide that
the particular terminology used by these Plans, organizations and arrengements
(e.g contract; policy; certificate; subscriber; membery) may be substituted

for, or added to, the corresponding terms used in this regulation.

Secti Defigiti

For the purpose of this regulstion, the terms long-term care insurance, group
long-term care insurance, commissioner, applicant, policy and certificate
shall have the meanings set forth in Section 3 of the NAIC Long-Term Care

Insurance Model Act.

Drafring Note: Where the word "Commissioner” appears in this regulation, the
eppropriste designation for the chief insurance supervisory official of the

state should be substituted. To extent that the model act is not adopted, the
full definition of the above terms contained in that mode! act should be
incorporated in this section.
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s S Paticy Definiri LT

No policy may be advertised, solicited or issued for delivery in this state &s
lopg-term care insurance upless the definitions of terms set forth below, if

used in the policy. conform to the requirements of this section.

A. "Medicare™ shall be defined as "The Heaith Insurance for the Aged Act,
Title XVII of the Social Security Amendments of 1965 as Then Constituted
or Later Amended,” or "Title I, Part I of Public Laws §9-97, as Enacwed by
the Eighty-Ninth Ccngw of the United States of America and popularly
known as the Health MMx for the Aged Act” as then constituted and

any later smendments or substitutes thereof” or words of similar import.

B, "Mental or Nervous Disorder™ shall not be defined more restrictively than
a definition including neurcsis, psychoneurosis, psychopathy, psychosis,

or mental or emotional disease or disorder.

C. “Skilled Nursing Care”, "Intermediate Care”, "Personal Care”, "Home Care”,
and other services shall be defined in relation to the level of skill
required, the nature of the care, and the setting where care must be

delivered.

D. "Skilled Nursing Facility”, "Extended Care Facility”, "Intermediate Care
Facility”, "Convalescent Nursing Home™, "Personal Care Fecility”, "Home
Care Agency”, and other providers of services shall be defined in relation
10 the services and facilities required to be availzble and the licensure
or degree status of those providing or supervising the services. The
definition may require that the facility be appropriately licensed or

certified.
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Drafting Note: State laws relating t nursing and other facilities and
spencies are mot uniform.  Accordingly, specific reference to or incorporation
of the individual state law may be required in structuring each definition.
Comments: This section is intended to specify required definitional elements
of several terms commonly found in long-term care insurance policies, While
allowing some flexibility in the definitions themselves.,

Section & Policy Practi 1 Provisi

A. Renewability: The terms "conditicnally renewable”, "guaranteed
renewzble”, and "noncancellable” shall not be used ip any individual
long-term eare‘ insurance policy, without further explanatory language in
accordapce with the disclosure xequim;xems of Section 7. No such policy
issued o an individual shall contain remewal provisions less favorable to

the insured than “conditionally renewable”,

1. The termm "conditionally renewsble™ may be used only when the insured
has the right to continue the long-term care insuranmce in force by the
timely peyment of premiums and the insurer bas no unilatersl right to
make any change in any provision of the policy or rider while the
insurance is in force, except that the insurer may revise rates on a
class basis and may deqline to renew by class, by geographic area or

for stated reasons other thap age or deterioration of health.

2. The term "guaranteed renewable™ may be used only when the insured has
the right to continue the long-term care insurance in force by the
timely payment of premiums and when the insurer hss no unilateral
right 10 make any change in any provision of the policy or rider while
the insurance is in force, and cannot decline to renew, except that

rates may be revised by the insurer on a2 class basis

72-69% 0 - 87 —- 7
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3. The term "poncancellsbie” may be used only when the insured has the
right to continue the long-term care insurance in force by the timely
payment of premiums during which period the insurer has ro right to
unilaterally make any change in any provision of the insurance or in
the premium rate.

B. Limitations and Exclusionz No policy may be delivered or issued for
delivery in this state as long-term care insurance if such policy limits

or excludes coverage by type of illpess, treatment, medical condition or

accident, except as follows:

1. Pre-existing conditions or discases;

2. Mental or nervous disorders, however this sball not permit exclusion

or limitation of benefits on the basis of Alzheimer's Discase;

3. Alcoholism and drug addiction;

4, Tiiness, trcatment or medical condition arising out of:

& war or act of war (whether declared or undeclared);

b participetion in a felony, riot or insurrection;

c.  service in the armed forces or units auxiliary thereto;



171

4. suicide {sane or insane), attempied suicide or intentionally

self-inflicted injury; or
e. aviation;

S. Treatment provided in & government facility (unless otherwise required
by law), services for which benefits are available under Medicare or
other governmental program (except Medicaid), any state or federal
workers' compensation, employer's liability or occupational disease
law, or any motr vehicle no-fault hw; services provided by 2 member
of the covered person’s immediate family; and services for which no

charge is normally made in the absence of insurance; or
6. Territorial limitations

Other provisions of this regulation shall not impair or limit the use of
waivers to exclude, limit or reduce coverage or benefits for specifically
named or described pre-existing diseases, physical condition or extra
hazardous activities. Where waivers are required as a condition of
issuance, repewal or reinstatement, signed acceptance by the insured is
required unless on initial issuance the full text of the waiver is

contained either on the first page or specification page.

Extension of Benefitss Termination of long-term care insurance coverage
shall be without prejudice to any benefits payable for
institutionalization if such institutionalization began while the coverage

was in force and continues without interruption after terminstion. Suchk
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extension of benefits beyond the period the coversge was in force may
be limited to the duration of the benefit period, if any, or to payment of

the maximum benefits and may be subject to any policy waiting period.

Section 7. Required Discl Provisi

A Individual long-term care insurance policies shall contain & remewal,
continuation, or nonrenewsl provision. The language or specifications of
such provision must be consistent with the type of policy issued. Such
provision shell be sppropriately captioned, shall appear on the first page
of the policy, and shall clearly state the duration, Where limited, of
_renewability and the duration of the term of coversge for which the policy

is issued and for which it may be renewed.

B. Except for riders or endorsements by which the insurer effectuates a
request made in writing by the insured or exercises 2 specifically
reserved right under an individusl long-term care insurance policy, all
riders or endorsements added to an individual long-term care insurance
policy after date of issue or at reinstatement or renewal which reduce or
climinate benefits or coverage in the policy shall require signed
acceptance by the individual insured. After the date of policy issue, any
rider or endorsement which increases benefits or coverage with a
concomitant increase in premium during the policy term must be agreed to
in writing signed by the insured, except if the increased benefits or
coverage is required by law. Where a separate additiopal premium is
charged for benefits provided in connection with riders or endorsements,

such premium cherge shall be set forth in the policy.
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C. A long-term care insurance policy which provides for the payment of
benefits based on standards described as "usua] and customary”,
"reasonsble and customary” or words of similar import shall ipclude a
definition of such terms and an explanstion of such terms m its

accompanying outline of coverage.

D. If a long-term care insurance policy or certificate contains any
limitations with respect to pre-existing conditions, such limitations must
sppear 25 2 separate paragraph of the policy or certificate and be labeled
as "Pre-cxisting Condition Limitations”.

E.  Right w Return - Free Look Provision:

1. Individual long-term care insurance policies shall have a notice
prominently printed on the first page of the policy or attached
thereto stating in substance that the policyholder shall have the
right to return the policy within ten (10} deys of its delivery and o
have the premium refunded if, after examination of the policy, the

policyholder is not satisfied for apy reason.

2. Long-term care insurance policies issued pursuant to 8 direct response
solicitation ghall have a notice prominently printed on the first page
or attached thereto stating in substance that the insured person shall
have the right to return the policy within thirty (30) days of its
delivery and to have the premium refunded if after examination the

insured person iz not matisfied for any reason.
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Section & Requi for Begl

“A. Individual u?d direct response solicited long-term care insurance
spplication forms shall include & question designed %o elicit information
2s to whether the insurance to be issued is intended to replace any other
accident and sickness or long-term care insurance policy presently in
force. A supplementary application or other form to be signed by the

applicant containing such & question may be used.

B. Upon determining that 2 sale will involve replacement, an insurer, or its
sgent, other than an insurer using direct response solicitation methods
shall furnish the applicant, prior to issuence or delivery of the
individual long-term care insurance policy, a8 motice regarding replacement
of accident and sickness or long-term care coverage. One (!) copy of such
notice shall be retained by the applicant and an additional copy signed by
the applicant shall be retained by the insurer. The required notice shall

be provided in substantially the following form:

NOTICE TO APPLICANT REGARDING REPLACEMENT
OF INDIVIDUAL ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE

According to (your applicetion) (information you have furnished), you intend
10 lapse or otherwise terminate existing accident and sickness or long-term

care insurance and replace it with an individual long-term care insurance
policy to be issued by (Company Name) Insurance Company. Your new policy

‘ provides ten (10) days within which you may decide without cost Whether you
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desire to keep the policy. For your own information and protection, you
should be aware of and seriously copsider certain factors which may affect the

insurance protection svailable to you under the new policy.

1. Health conditions which you may presently have (pre-existing
conditions), may not be immediately or fully covered under the new
policy. This could result in denial or delay in payment of benefits
under the new policy, whereas 2 similar claim might have been payable

under your present policy.

. 2. You may wish to secure the advice of your present insurer or its agent
reparding the proposed replacement of your present policy. This is
not only your right, but it is also in your best interest to make sure
you understand ell the relevant factors involved in replacing your

present coverage.

3. N, after due consideration, you still wish to terminate your present
policy and replace it with new coverage, be certzin to truthfully and
completely answer all questions on the application. Failure to
include all material medical and other information on exn spplication
may provide z basis for the company to deny any future claims and w0
refund your premium as though your policy had never been in force.
After the application has been completed and before you sign it,
reread it carefully to be certain that all information bas been

properly recorded.
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The above "Notice to Applicant™ was delivered to me OD:

DATE

(Applicant’s Sigpature)

C. Insurers using direct response solicitation methods shall deliver the
notice regarding replecement of accident apd sickness or long-term care
coverage to the applicant upon issuance of the policy. The required

notice shall be provided in substantially the following form:

NOTICE TO APPLICANT REGARDING REPLACEMENT
OF ACCIDENT AND SICKNESS OR LONG-TERM CARE INSURANCE

According to (your application) (information you have furnished) you intend to
lapse or otherwise terminate existing accident and sickpess or long-term care
insurance and replace it with the long-term care insurance policy delivered

herewith issued by (Company Name) Insurance Company. Your new policy provides
thirty (30) days within which you mey decide without cost whether you desire

1 keep the policy. For your own sjnformatoen apd protection, you should be

aware of and seriously consider certain factors which may affect the insurance

protection available to you under the new policy.
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Health conditions which you may presently bave (pre-existing
conditions) may not be immediately or fully covered under the new
policy. This could resuit in denial or delay in payment of benefits
under the new policy, whereas a similar claim might have teen payable

under your present policy.

You may wish to secure the advice of your present insurer or its agent
regarding the proposed replacement of your present policy. This is

ot only your right, but it is aiso in your best interest to meake sure
you understand all the relevant factors involved im replacing your

present coverage.

(To be included only if the epplication is attached to the policy.)

If, after due consideration, you still wish to terminate your present
policy and replace it with new coverage, read the copy of the
application attached to your mew policy and be sure that all questions
are answered fully and correctly. Omissions or misstatements in the
application could cause an otherwise valid claim to be denied.
Carefully check the application and write to (Company Name and
Address) within thirty {30) days if any information is not correct and
complete, or if any past medical history has been left out of the

application.

(Company Name)
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Optional Ratine Provisi

Benefits under individual long-term care insurapce policies shall be deemed
reasonable in relation to premiums provided the anticipated loss ratio is at
least §5% for conditionally renewable policies, S0% for guaranteed renewable
policies, and 45% for nancanceliable policies In evaluating the anticipated
loss ratio, due consideration shall be given to all relevent factors,

including:

1. Statistical credibility of incurred claims experience and earned

premiums;
2. The period for which rates are computed to provide coversge;
3. Experienced and projcted trends;
4. Concentration of experience within early policy duration:
5. Expected claim fluctuation;
6. [Experience refunds, adjustments or dividends;
7. Renewasbility features;

8. Al appropriate expense factors;



10,
11
12,

“13.
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Interest;

Experimental nature of the coverage;

Policy reserves;

Mix of business by risk c¢lassification; and

Product features such as long elimination periods, high deductibles

and high maximum limits.

Drafting Note: This optional rating provision is designed to serve as a
bepchmark for those states deciding to use loss-ratios 10 determine
reasongbleness of bepefits in relation to premiums.
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APPEDIX B

COMPARISON OF POLICY PROVISIONS
AND BENEFITS FOR A NIMBER OF LONG TERM CARE

INSURANCE CONTRACTS



COWPARISON OF LONG TERW CARE POLICIES

CARRIER AARP /PRUGENTTAL
SEILLEQ NURSING CARE

SAILY BENEFIT $40

TIME LIMITATION 3 years

RESTRICTIONS Stdy begini w/in 30 days of
4 3 22y hospits) stay or w/in
30 days of a previous stay

IRTERMEDIDATE CaRE
BAILY BENEFIT
TIME LIMITATION

445

3 yrs leretimm (2} types)
RESTYRICTIONS 383y Begins w/in 10
3 3 gay nosprtal stay or

days of
ETALY

38 days of 3 previous stay

CUSTOOIAL CARE
DALY BEMEFITS
TIME LINTTATION

$4c
3 yr3 Tifeltime (277 tynes)

RESTRICTIONS L3y Beging w/in 10 C2ys Of
4 3 day hoipital stay or
38 23ys of 2 provisus a8y
HOME HEALTH

OAILY @EMEFLY 423

TIRE LIMITATICHN 368 visits
RESTRILTIONS service must degin w/in 14
days of & 3 day hospitsd
or nursing facility $tay

181

§40
4 years

stay begins within 30 gays
sf 4 3 fay hospalal stay

[13]
g years

Stay ceging w/in 0 days
of & 3 Gay hospital slay

must be confined in an SNF

$46
4 ye3rs

stav begins after a

day SHF 313y

aust de confingd n

$40
4 yesrs

sl3y beging afler 3

doy $HF stay

my3t be confined in

$20
2 years

servige Bagins after o
126 day SKF stay

SLIMINATION PERICO

$ MAXIMUME (1f any)

20 or 130 days

§50°
S yeirs
123 313y Degins w/'n 30 days
Sf 3 3 33s me3sriitogiag,
an InF

$53
§ yesrs

120 $tay f3'l0=3 3 '8 cay deriog
wehere 3xilieg ¢r

3n SKF for same/relales cone

8cgn: w/in 32 23y of

SHF/ICF confinement

$s3
2 years

service must Begin w/in 38 days
of a 30 day coveres confingment
for sk.. int.. or cust. care.

9. 20, or 100 aays

Litetime - $73.000

- 11§ -
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COMPARISON OF LONG TERN CARE POLICIES

CARRIER AARP/PRUDENTIAL AETNA AIG

QTMER EXCLUSTONS care providad free gf gharge surc1d

cutstge U.§ . Candda, He«ico

self inflicted injury/suicide self leeted njury

menlsl, psychoneurstsc, war gcisgraer (nan-orjamaci
persenaltly griorcers mentad Gizease’dizorder surcede

sutside U.§ {w/s demon, org. disease) salf smficled jury

war care orovidej free of charge

gev't nursinrg facriiloes

WAIVER OF PREMIUH?  fO after S0 Gays fsr
EVIDERCE OF short form megical snort form medical snort form medical
INSURABILLTY fu1ly uagerwritten

RENEWASILITY growp policy renemal guaranteed iifetime
POLICY FEE? AQne none
oTHER 38 Say free losk 10 day free look 19 aay free look

optional €xlanded Home
Care Berefil

PREMIUM GATES {montnly cost for $3C/day senefit - 20 day &iiminatl:ocn perted)

50 - 5% $14.55
65 68 - 64 $24.95 $i5.00 60 - &4 $2%.23°
65-6% $35.8§ $29.¢
70-74 $64.95 $50.00 70 - 74 $92 307
7%-7% $94.95 $83.08

~for $50/day benefit. O day elimination period

- 136 -
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COMPARISCY OF LONG TERM CARE POLICIES

CARRIER UMITED EQUITASLE LIFE FIREMAM'S FUMD

SKILLED NURSING CARE

DAILY BENEFIT 350 $10-350 §$30-80
TIME LIMITATION 4 years lifetime 4 years 1:felime (31 types) 1-3 years
RESTRICTIONS stay begtins within 30 Says stéy degias wt $tay degins within 35 <ayy

of a 1 day mospital stay: of 1 1 day rospical stay of 2 1 ¢y nNespital sty
denefit patc 1f conf. 1 SNF,

ICF, or cust. f3G.[ SNF =

edicare approved or quat

te recetve apo-oval

INTEANEDIATE CaARE

QALY GENEFIT 358 $19-52

TIAE (IMITATION 4 years 4 yesrs Tifetame (217 tgpes)

QESTRICTIONS L2y 2€31NS wilhia 20 €are mu3tl Be regeived n an
days of G day covered SHF SHF » taatiatly wag ziites
gonf. fgr sxilled care care raguced e thts lavel

CUSTO0IAL CARE

DAILY BENEFLY 358 $18.5¢ $38-68

TIAE LINTTATION 2 yearsy 4 years Tifetime (211 tyoes) 1.3 years (21! types

RESTRICTIONS $tay Segne w/n 30 A3y35 care M3t 8¢ relevved 'nogn 5R3, 38¢in5 /1R 30 Sass &f
of & 20 day covercd confine SNF s amitraliy was sin 4 2 1 cay hosprtal Sty 8 wian
for sx1lled care <3re reduced 19 inis level 22 mgurs of an 37 Slay

HOME AEALTH

QAILY BENEFLY 458 N 58% of skillco bdea. $33-36C

TIWE LIMITATION 2 years 189 days 1-3 years (31! types!

RESTRICTIONS bengf1t reduced Sy ¢ 2ays tegiy omed. after 180 servica must Segin withia I8
vied uwp for cuslodial care paid days in SNF days of 2 3 cay nosprtal 5lay
service begias within 39 apseirs Lo be none: care
days of reccipt of cust. Mmay be received 'n the home
care Benefils and may de primactiy

restdenttal cire
IMINATICK PERIOS O, 23. or 180 days 20 or 100 days 9 or 00 days

§ MAXIMUMS (1f gny} Yifetime = $60.0CC

Lifetime = $31,.480 - $68.4G0

- 17 -
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COMPARISIN OF LONG TERM CARE POLICIES

CARRIER UMITED EQUITABLE LTFE FIRTMAN'S FURD ACCELERQATION LIFE
EXTENMSIONS during continucus coanfing term by tnsurer; liabtlitly

exists for Tosses within

30 days

PRE -EXISTING 180 days/183% days 311/90 days 12 moy. /6 @m0 .

EXCLUSION

OTHER EXTLUSIONS sutcice jutcide suictde
self infilcted injury 3e)f mflicted njury self infircted 1njury
nervous/mental disessos/ nervous/mental drzaase/ genkal unless njurs
qrder (w/o demons, organig disorder {w/c demons. wgrkers comp
11iness) organtc tiinesy? mentai/nerousspizcnotic o
dental {unless tnjury) hospital confinement giychoneursltc S133rder;
outside U.§. sanmtter., V.&, or jovt. plastig surgers un’2s; rjury
“ar mstitution “ar

sutsige U.S.

EVIDENCE OF short form medics? short form medical short ferm medical
INSURABILITY

RENEWABILITY guaranteea irfetime slate Basts 321320 bas:ts
POLICY FEE? §40.00 $20.00
arugs 10 day free look 10 g3y free losk choose 1,2, or 3 year maw
o8y Premtum ded. from ¢lm 08U Premium de¢d. from clia choose $30. 348, $62 Bener s
avaitadie in &5 states worldwida coverige choose Ist or 10)st oay coverag
sold by agant palg up provision
sold dy agent
avatlable in 8 3tates
F&{NZW RATES {monthly cost for $40/cay benefit - 70 day elimination pericsd)
33 $33.6%° 427.50 $48.53
65-69 $33.68° $45.00 $63.60
76-74 $54.25° $47.2¢ $63.80
75-73 $77.38* $68.00 $63.68

cAssumey 60% of days are for skilled care.

RATE BASIS entry age (78 yr. max} entry age {79 yr. max)}

- 138 -



COMPARISON OF LONG TERM CARE POLICIES

CARRIER

$KILLED XURSING CARE
OAlLY BENEFIT
TINE LIMITATION

RESTRICTICNS

IMTERMEOIATE CARE
DAILY BENEFIT
TIME LIMITATION

RESTRICTIONS

CUSTORIAL CARE
QAILY BENEFIT
TIME LIMITATION

RESTRICTICONS

AMERICAN REPUBLIC

$40
1500 days

40
1500 days

MASSACNUSETTS INDEMNITY

$80
aone

stay begins w~tthin 28 d3ys
of & ) day nospital stay

$XF licensec By the state

$53

5t3y Segins within 28 gass
of a 7 day hospital stay
SuF/ICF Picenzed Dy

the state

e ROHET®

FEDERATED AMERICAN LIFE

¢
4 years Tifetime {a}} typess

stay begins within 90 days
of a 3 day nospital stay

4 yaars lifelima {3)) types!

$t3y degins wilhin 30 days
ef a3 ) g3y nespgitel stay

care must Be rocorved o in IAF

aittally ~&5 skillge

care

332

4 year: Nifetime {a1Y types)
stay tegins wilhin 3G
a3 day nospital sty

aays of

care dust ba receivad 34 an SKF

inittaily way skriled care

HOWE WEALTH
OAILY BENEFIT
TINE LINTTATION

RESTRICTIONS

$20
26 waeks

service must dagin after 3
nursing home stay where bene-
£1ts were paid for at lasst
88 days 3 vissts/wesk sux

CLIMINATICON PERICD

90 days

coqgNET"

§ MAXIMMS {3F any)

Lifetime a $75,.000
{al1 vanafits)

coxONE""

- 139 -
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COMPARISON OF LOWG TERM CARE POLICIES

CARRIER ANERICAN REPUBLIC RASSACHUSETTS

EXTENSTONS

PRE-EXISTING v oyear/t year

gxgLusion

QTHER EXCLUSIONS sulcice suicide .
s&if-infiicted injury self infligled njury
war nervous/mentai disease/

mental/emotlional disorder
slconolism/drug seciction
nospital conf tnement

care provigec free of charge
cutsiae U.S.

organie iliness)
outsige U.S.
secupaticnal tnjury
covered by

WAIVER OF PREAIUMT  after 90 Says for confing.

shert rorm medical

EVIDENCE OF ?
INSURASILITY

none

CEMMITY

disorder {w/s demsns.

group paiicy ranewal

this 15 3 cescripticn of @
policy 14sued in NN (lheir
major marksting state)

FECERATED AMERICAN LIFE

term by insurers lian. exists
for losses within S0 days

#1730 2ays

sutcide

self inflictee
nervous/mental gisesse/disoraer
{w/o demens. srganic 1ilnggs)
hospita’ confinement

sanitor.. VA, or govt.

anjury

short form medicyt

state basts

$c

‘0 qay free look
C&U Premium dad.
so1d 3y agent

from cim

PREMIUM RATES (monthly cost for $40/day benefit-20 day eliminalion puried)

65 $37.00° 4 9.50*°
65-69 $69.00* $18.48°"
70-74 $119.00"

?5-79 $142.00%

$65.35°°

*premiumrs relfect 8 90 day wailing period, not 20
**60 cay elimination perice

RATE BASIS tﬂlr: a9 {785 yr. L1
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attatned age {no age 1.:5{)

$18.90
$32.20
42.20

$45.90
$48.90
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COMPARISOR OF LOXC

CARRIER

TERM CARE POLICIES

COLUMBIA LIFE IMSURANCE

SKILLED mURSING CARE

DALY BEMEFIT
TIME LIMITATION

RESTRICTICKS

$10-53
8¢ =cs lifetime

stay beging within 13 days
of 2 3 day hospital stay:

187

EQUITABLE LIFE & CASUALTY

$13-6¢
24 mos. per confinement

stay Begins within 14 gays
of a3 day hospital stay;

SKFwiegicare approved or
qual. io Tecatve aporoval

ruTudt PROTECTIVE {MEDICD)

Bays
Bays

12
= 329 3
Oays -

101 4 $40-80
Stay Beging within e cays
of a 3 day hospitai stay;
0gctor must ceriify lavel
care monthiy

of

INTERMEDTATE CARE
GAILY BENEFIT
TIME LIMITATION

RECTRICTICNS

CUSTODIAL CARE
QAILY SENEFLY
TINE LINITATION

RESTRICTIONS

HOME HEALTH
QAILY BEMEFIT
TIHE LINJTATION

ELININATION PERISD

$ MAXIMMS (17 2ny)

$18-3C
aptignal § or 12 mog.

stay Bagins within 14 g3ys of
V4 gay covered SHF stay

$10-52

optional § or iZ moy.

stay negins within 14 aays of
14 day covered Sxf tlay

*eNONE"T

. 28, 68 or 185 days

$0% of 3xillec benef!t
12 mo3. per confinement

stay beging within '4 days
of 1 3 day hospital slay or
within 14 days Sf covered

SNF stay

247 of sxriled peneft
6 mos. per confinement
stay beging within id days

of SNF or IUF coverag stay
of 30 2ays

12.8% of skilied benefit
33 days per confinement

femdiately follows 4 30 day
Say ICF cr SNF stay
{not cust.};

nometcung req.

18, or 130 days

Yiretime=315,000-90,000

- T4 -

$16-28
180 days Tifetime

stay tegins «rtnin 4 days of
3 Cay hospital 3lap Ir veied
fgllgutng 14 33y eswarcg SN

fac. hglgs tic. for
level ¢f ‘nmpatrent o

wng

45-10
185 days Vifetime

stay begins 1mmes  after
covered SHF CF cont
of 10 days

§3-10

# of days ia hasp.’:
From SNF/ICF = 9 gays of
cambd ineds stays”;

ng bene. 4f cust. paid:

‘max ~ 10 gays per zonfine,

Y1fetime » $60,000-90,220

nignest

1
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COMPARISON OF (ONG TERM CARE POLICIES

COLUMBIA LIFE INSURANCE EQUITABLE LIFE & CASUALTY

CARRTER

guring continugus confine.

FRE-TXISTIRG
EXCLUSTON

§ yrs/é mos.
{other congitions
as specified
(sick occurring ia
15t 30 dars)

suicide
self inflicted injury
nervous/mentyl disease/dis-

STHER EXCLUSICRS suigide
self infiicted injury

func. narveus/mentsl giscases

diserder order {w/o demons. Organic
nospital confinement t1ingss
pregnansy dentat

outsice U.S

war

WAIVER OF PREMIUN after 96 days for conline.

short form medica?

EVIDENCE IF short ferm medicae?

TNSURABILITY
RCRCASILITY- state 2as's quarantged Tifetime
338

#OLICY FEE? $10 (§6 0 K¥)

OTuER 10 day frae look

3018 By agent

18 day fres Yook

08y prem. ded. from cim.
5016 by agent
_available in 13 states

PREMIUM RATES (Montnly cost for $40/day benafit-20 day eliminalion period)

HUTUAL PROTECTIVE (HESICO)

§ yr3/6 mos.
(s1ck occurring in T3t 3§ deyw)

suicide

self infligted tnjury
nervous/mental glisease/disorder
{w/0 cemsns. ergante 11inessd
nospital confinement

ehgs you would nol nave 15 Das
1f you hag no nsurance.

snort form megicel

state dasts

{notl clear}

30 g3y free leex

ambiance danefit ($25 afler
Rosp. confine.}

sold by agent

(3] $19.35 $20.75 $28.50
$5-89 $26.00 $20.7§ $28.50
70-74 $38.3% $32.60 $35.46
78-79 $-- $43.15 $35.40
- $64.08 $38.38

Dased on 12 month (De3sd on days 21-100 benef1t)

tnt/cust. aption {50% inc based on 1 unfav cond:

16T inc based on 2 unfav cond)

RATE 8AslS entry age (74 yr. max} attained sge {84 yr attavnec age (88 yr. max)
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COMPARISON OF LOMG TERM CARE POLICIES

CARRIER BLUE CROSS OF NORTH DAKOTA
g U S P #mtm et e emm————eae
SKILLED NURSING CARE

DAILY BENEFLIT $3s

TIME LIMITATION 630 days (all types)

RESTRICTIONS Nonparticipating provider a 80%

Reduction in payment teo participating
provider 1f insufficient funds

INTERMEDIATE CARE
QAILY BENEFIT
TIME LIMITATION 630 days (all types)

RESTRICTIONS Honparticipating provider = 80%;

Reduction in payment to participating
provider if insufficient funds

CUSTODIAL CARE '
BAILY BENEFIT

TIME LIMITATION *EMONE"~"

RESTRICTIONS

HOME HEALTH
DAILY BENEFIT
TIME LIMITATION “"NQRE*"

RESTRICTICNS

- 143 -



190

COMPARISON OF LONG TERM CARE POLICIES

CARRIER BLUE CROSS OF NORTH DAKQTA

OTHER EXCLUSIONS services that could be provided
in a lesser care facility cr at home
any days that qualify for SNF
penefits under Medicare or a SC
Hospital Service contract

EVIDENCE OF INSURABILITY short form mgdica]
cim exp of current 8C insureds

QENEHAGILITY

POLICY FEE?
QTHER 10 day free look
301d by agent
provider pays BCND a one lime
payment of 320/bed

PREMIUM RATES (monthly cost for $40/day benefit - 20 day elimination period)

CH $30.95
65-69 $51.38
70-74 $55.45
78-79 $64.15

$76.20

{above rates if subscriber alse
carries 8C Medicare Extended or
other planj

1f subscrider carries 8( Regular
Cov., rates = $12.20 for a1l ages

- 144 -
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SOME BASIC THINGS YOU SHOULD
KNOW

Medicare pays a large pant of your health care
expenses. it does not pay them all. There are imits
on some covered services and you must pay certain
amounts called deductibies and co-payments.

Madicare 6oes Ot Cover Some services at all. Neither
does most private msurance, for example:

& What many peopia think of as nursing home care
is not usually covered by Medicare or nsurance
policies on the market today. (See page 3)

e Medicare and most private heaith insurance poiicies
pay only a specified percent of the amount
approved by Medicere. You pay the rest. To
avoid extra charges, ask your goctor it he or she
participates or accepls assignment of Medicare
benefits. Assignment means that your doctor {or
other suppiier) agrees to accepl the amount
approved by Medicare as the total charge for
covered services and supplies. Participating doctors
of suppliers accept assignment on all Medicare
daims. {See page 5.}

Insurance to supplement Medicare is not Soid
or serviced by the govemment. Do not believe
advertising or agents who suggest that Medicaro
supplement insurance is a govemment-sponsored
program.

Before you consider buying insurance to suppiement
Medicare, you should know what Medicare benefits
are. Pages 4 through 7 expiain your Medicare
coverage. Please review them caretully.

DO YOU NEED PRIVATE HEALTH

INSURANCE IN ADDITION

TO MEDICARE?

Not everyone does...

* {ow-income pecpie who are eligible for Medicaid
generally do not need additional insurance. Modicaid
pays aimost ail costs including long-term nursing
care, Contacl tocal social sarvica agency to
find out if you quakfy and what the benefits are in
y'our state.

® Whether you need heaith insurance in addition to
Medicare is a decision which you shouk! discuss
with someone you know who understands insurance
and your financial situation. The best tme o do
this is before you reach age 65.

192

HINTS ON SHOPPING FOR

Shop Caretully Batore You Buy . . policies difter widely
as to coverage and cos!, and companies differ as
to service. Contact different companics and compare
the policies carefully before you buy.

Don’t Buy More Policies Than You Need...
duplicate coverage is costly and not necessary. A
single comprehensive policy is better than several
policies with overlapping or duplicste coverages.
For comprehensive coverage, consider continuing the
group coverage you have at work: joining an HMO;
buying a catastrophic Or major medical poficy or
buying a Medicare Supplement policy. {See page 3.}

Check For Preexisting Condition Exclusions ..
which reduce or eliminate coverage for existing
health conditions. Many policies exclude coverage for
preexisting heaith conditions,

Don't be misted by the phrase “no medical examination
required.” if you have had a heaith probiem, the
insurer might not cover you for expenses connect
with that problem.

Bewars of Repiacing Existing Coverage.. .be
suspicious of a suggestion that you give up your
policy and buy a repiacement. Often the new poificy
will impose waiting periods o will have exclusions
of waiting periods for preexisting conditions your
current policy covers, On the other hand, don't keep
inadequate policies simpiy because you have had
them a long time. You don't get credit with a company
just because you've paid many years for a policy.

Be Aware of Moaximum Benefits . most policies
have some type of limit on benefits which may be
expressod in terms of dollars payable of the number
of days for which payment will be made.

Page 1§
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PRIVATE HEALTH INSURANCE

Check Your Right To Renew... bewars of policies
that tet the company refuse 10 renew your policy on
an individual basis. These poficies provide the least
permanent coverage.

Most policies cannot be canceled by the company
unless afl poiicies of that type are canceled in the
state. Therefore, these policies cannot be canceled
because of claims or disputes. Some policies are
guaranteed renewable for tife. Policies that can be
renewed automatically offer added protection.

Policies to Supplement Medicare Are Neither Sold
nor Serviced by State or Federa! Govemment. .
State Insurance Departments approve policies soid
by insurance companies but approval only means
the company and policy meet requirements of state
law. Do not believe statements thal insurance 0
supplement Medicare is a govemment-sponsored
program. If anyone telis you that he or she is from the
govermment and later tries to sell you an insurance
policy, report that person to your State insurance
Department. {This type of reprasentation is 3 violation
of Federal Law )

Know With Whom You're Desling...a company
must meet certain qualifications to ¢do business in
your state. This is for your protection. Agents also
mus! be licensed by your state and must camry proof
of censing showing their name and ths company
they represent. if the agent cannot show such proof,
do not buy from that person. A business card is
not a hcense.

Keap Agents' and/or Companies’ Names,
Addresses and Telephone Numbers . .. write down
the agents’ and/or comparves’ names, addresses and
telephone numbers or ask for & business card.
Take Your Time ... do not iet a short-term enroliment
period high pressure you. Prolessional salespsople
will not rush you. if you Guestion whether a program
is worthy, ask the salesperson to explain it to a
friend or relative whose judgment you respect. Allow
yoursell time to think through your decision.

IF YOU DECIDE TO BUY

Comp Apg ion Cai y . .. SOMa companies
ask for detailed medical information. if they do and you
omit the requested medical information, the company
can refuse coverage for an omitted condition for a
period of tima or it may deny a claim and/or cancet
your policy. Do not believe anyone who tefls you that
your medical history on an appiication is not important
Look for an Outline of Coverage ... you shouid be
given a clearly worded summary of the policy...
READ IT CAREFULLY.

Do Not Pay Cash. . .pay by check, money order or
bank drafts made payable to the insurance company,
not the agent or anyone else.

Check For A Free-Look Provision...most com-
panies give you at teast 10 days to review the policy.
it you decide you don't want to keep it, send it
back to the agent or company within 10 days of
receiving it and you wifl get a refund of all premiums
you have paid.

Policy Delivery or Retunds Should Be Prompt. ..
the insurancs company should deliver a policy within
30 days. if not, contact the company and obtain in
writing a reason for failure to deliver. if 60 days go
by without information, contact your State insurance
Department. The same schedute should be fotlowed if
you retum the policy but do not receive your retund

For Your Protection . ., Federal criminal penaities can
be imposed against any company of agent who
knowingly sefls you a policy that duplicates Medicare
coverage or any private health insurance that you
aiready own but which will not pay Cuplicate benefits,
or suggests that they represent the Medicare program
or any Government agency. if you believe you have
been the victim of any of these, or any other
#wegal sales practices, you should contact your State
tnsurance Department.

WHAT MEDICARE PAYS AND DOESN'T PAY

Medicare is divided into two parts — hospital insurance
(Part A) and medical insurance {Part B8). Page 4
describes Part A benefits and page 5 describes Part B
benefits. The chart on page 6 gives brief outiines
of both Part A and Part B. Please refer to Your
Medicare Handbook or any Social Security Office
tor more information.

Medicare does not pay the entire cost for ail covered
servicos. You pay for deductibies and co-payments. A
deductible is an initial dotlar amount which Medicare
does not pay...2 co-payment is your share of
expenses for covered services above the deductible.

Pago 2
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TYPES OF PRIVATE HEALTH INSURANCE

Private health insurance is availabie through group and
individual poiicies. it is offered by some companies
through agents and by other  companies directly
through advertising media and mail. Coverages offered
and their values differ widely among both group and

Types of individual and group health insurance
coverages:

e Modicare Supplement...pays some or ail of
Medicare's ‘deductibles and co-payments. Some
policies may aiso pay for some health services not
covered by Medicare.

Medicare pays only for services determined 10
be medically necessary and only to the extent
of what Medicare determines to be the approved
amount (sce pages 4 through 7). Most Medicare
supplements follow the same guidelines and pay
nothing for services Medicare finds unnecessary

Catastrophic or Major Medical Expense .. heips
cover the high cost of serious Uness or injury.
inciuding some health services not covered
by Medicare. These policies usually have a
farge deductible and may not cover Medicare's
co-payments and deductibles. it this type poiicy is
avaiiabie in your area, it can be a better doltar
value to insure only for catastrophic expenses than
1o buy coverage for the Medicare deductibles and
co-payments

Health Maint Organi (HMOs) . ..
there may be one or more HMOs in your area
which participate in the Medicare program. HMOs
both insure health care and provide the sefvice
People who join HMOs pay a membership fee, of
premium, and then receive heaith services directly
trom physicians and other providers affiiated with
HMOs. Services are prepaid, so there are usually
o claims forms to process. For Medicare covered
services, there are usually no separate charges
for deductibles or co-payments. if you are willing
to receive your care from a specified group of
providers, HMQOs may provide the most complete
service for your health care dodlar.

Group insurance is available through employers

and g Y

® Employer Group Insurance .. many peopie are
covered by a group pian while they are employed.
Fingd out betore you retire if your group coverage
can be continued Or converted to a suitable

individual Medicare supplement policy when you
reach age 65 Check carefully the price and
the benefits, including benefits for your spouse.
Employer continued or conversion group insurance
usually has the advantage of having no wailing
periods or preexisting condition exciusions. Consult
your employer for information about special rules
that apply to employer group coverage for people
who confinue 6 work after they reach age 65.

* Assoclation Group Insurance. many
organizations, other than empioyers, offer various
kinds of group heaith insurance coverage (o their
members over age 65.

Beware ot daims of low group rates because coverage
under group policies may be as expensive of more
costly than comparable coverage under individual
policies. Be sure you understand the benefits included
and then compare prices.

The toliowing g are | d in scope
snd gre not substitutes for Medicare Supplement,
Castastrophic, Major Medical Expense or HMOs.

® Nursing Home Coverage ... usually pays 2 stated
amount a day for required skilled nursing service
tumished in a skiled nursing facility. intermediate
care, rest care and custodial care are generaily not
covered under any policy on the market today Most
people in nursing homes are receiving custodial
cate. Be sure you know which nursing homes and

- services are covered.

o Hospital Conti indemnity C ge...
pays a fixed amount for each day you are
hospitatized up to a designated number of days.
Some coverage may have added benefits such as
surgical benefits or skilled nursing home confinement
benefits. Premiums do not ordinarily increase, but
the fixed benefits do not rise to mee! intreasing
costs of hospitalization.

Specified Disease Coverage (not available in
some states). .. provides bonefits for only a single
disease, such as cancer, or a group of specified
diseases. The value of such coverage depends
on the chance you will get the specific disease
or discases covered. Benefits are wsually limited
to paymen! of a fixed amount for each type of
treatment Benefits are not designed to fi the
Medicare gaps.

Page 3
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MEDICARE HOSPITAL INSURANCE BENEFITS {PART A}

WHAT MEDICARE PART A PAYS

When a2 program - are met, Macdicare
PaﬂAMBhdppaﬂu dicatly y In-hospital
care, for y Necessary npatient cars in a skiled

mrsngfacﬁ'tyaﬂeratmsp&talstay and for hospice
care. In addition, Part A pays the full cost of modically
necessary homa health care.

not cover private duty nursing, dwgeslorapmate
foom uniess medically necessary, of CONVenioncs
items such as telephones or television. Part A also
does not cover the first 3 pints of diood you receive
during an inpatient stay {but you cannot bs charged
for biood if it is repiaced by a biood plan or through
a biood donation In your behalf).

BENEFIT PERIODS
Madicare Pan A benefits are paid on
od

reserve days you have used) are renewod. There is
no Emit to the number of benefit pertods you can have
for hospital or skiied nursing faciity care. However,
special imited benefit periods apply to hospice care.

INPATIENT HOSPITAL CARE

Part A pays for all covered services for the first 60
days of inpatient hospital care in a benefit period
except for $520, the 1987 Part A deductibie. For the
next 30 days, Part A pays for all covered services
excapt for $130 a day. Every person enrolled in Part A
aiso has a 60-day reserve for inpatient hospital care
which can be drawn from if more than 90 days are
needed in a benefit period. When reserve days are
used, Part A pays for all covered services except
for $260 3 day. Once usod, reserve days ars not
renewabie.

SKILLED NURSING FACILITY CARE

A skilled nursing facility is a special kind of facifity which
primanly tumishes skifled nursing and rehablitation
services. it may be a separate facility or 2 part of

& hospital. Medicare benefits are payabie only H the
skiled nursing facifity is certified by Modicars. Most
nursing homes in the United States are not skiied
mursing faciiiies and many skifled nursing faciities are
not certified by Medicare.

Part A pays for all covered services for the first 20
days of medically necessary inpatient skiied nursing
facility care during a benefit period. in 1387, for the
next 80 days, Pant A pays all except $65 a day.

Medicare Part A will not cover your stay in a3 skiled
nursing faciiity f the services you receive are mainty
personal care or custodial services, such as help in
walking, getting in and out of bed, eating. dressing,
bathing and taking medicine.

HOME HEALTH CARE

Part A pays the cost ot al medically necessary
home heaith visits. Part A covers part-time services
of a visiting nurse or physical or speech therapist
from a Medicare certified home health agency. If you
receive any of these sefvices, Part A can also cover
part-time home health aide services, occupational
therapy, medical social services and medical supplics
and equipment. Part A does not cover full-time
nursing care, drugs, meals delivered to your home or
homemaker services thal are primarily to assist you
in meeting personal care or housekeeping needs.

HOSPICE CARE

Under cortain conditions, Part A ¢can pay for hospice
care lor people who have a terminal iiness. Part A
can pay for a maximum of two 90-day hospice
benefit periods and one 30-day period. During a
hospice benefit period, Part A pays the tull cost of
ai medical and support services necessary for the
symptom management and pain relef of a terminal
#ness. Covered services include the foliowing, when
provided by a Medicare certified hospice: physician
services, nursing care, medical appliances and supplies
(‘nemdmg outpatient drugs for symptom management
and pain refief), short-term inpatient care, counseling,
therapies, and home heaith aide and homemaker
services. There are no deductibles of co-payments
excapt for limited cost sharing for outpatient drugs
and inpatient respite care.

Page 4
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MEDICARE MEDICAL INSURANCE BENEFITS (PART B)

WHAT MEDICARE PART B PAYS

Madicare Part B helps pay for doctors’ bis and
many other medical services. You are automatically
enrolled in Part B when you enroll in Medicare
Part A. .. although you may state that you don’t want
it. tn 1387, the Part B premium is $17.90 a month.
This amount may each January 1. YOU
DON'T HAVE TO PURCHASE PART B...BUT IT
IS AN EXCELLENT BUY BECAUSE THE FEDERAL
GOVERNMENT PAYS ABOUT THREE QUARTERS
OF THE ACTUAL COST.

You pay the first $75 of approved charges in 1987,
{This is the 1987 Part B deductible) After that,
Medicare Part B generally pays 80% of the amount
Medicare approvas for coverad SOrvices you receive
the rest of the year. You pay the remaining 20%.
This is the Part B co-payment. Unless your doctor of
supplier accepts assignment (see explanation below),
you are responsibie for charges above the amount
Medicare approves.

SERVICES COVERED

® Physicians’ and surgeons’ services no matter where
you receive them ... at home, in the doctor’s office,
in a clinic or in a hospital. Routine physical exams
are excluded

® Home heaith visits. Medicare pays the full cost of
medically necessary home health visits. You have
no deductible or co-payment.

® Physical therapy and speech pathology services,
in a doctor's office or as an outpatient and, on a
Emited basis, in your home.

® Other medical services and suppiies...such as
outpatient hospital services; X<ays and iaboratory
tests; certain ambuiance services, and purchase
or rental of durable medical equipment, such as
wheelchairs.

Part B will not pay tor any services which Medicare

does not consider medically necessary...neithar
will most insurance policies.

APPROVED AMOUNT

In deciding whether a charge is reasonable, Medicare
reviews aach year the usual charge by the doctor of

supplier for each covered servics, and the charge ot
other doctors and supphers in the area for the same
service. The amount spproved is often lower than
the actuat chargs made by the doctor or suppiier.

Most inswrance pobicies you can buy 10 supplement
Meodicare only pay 20% of Medicaro's approved
amount. You might not gel 100% coverage for your
Part B bills even # you have Modicare Part B and
private insurance. Here's how this could happen.

Suppose your doctor charges you 3400 for an
operation and Madicare detenmines the approved
amount to be $300. Assuming you have already met
the annual Part B deductibie, Medicare wouid pay
80% of the $300, or $240. Most insurance policies
would pay 20% of the $300, or $60. You would pay
$100 — the difference between your doctor's actual
charge and Medicare's approved amount. However,
you may avoid this exira payment # your doctor
accepts assignment.

ASK ABOUT ASSIGNMENT AND PARTICIPATING
DOCTORS OR SUPPLIERS

Because you can't tell in advance whether the
approved amount and the actual charge will be the
same, always ask your goctors of other medical
suppiiers, such as laboratories and therapists, if
they will accept assignment of Medicare benefits.
Assignment means that the doctor of supplier will
sccept Medicare's approved amount as full payment
and cannot legally bl you for anything above that
amount. in the exampie above, it your doctor agreed
10 assignment, he or she woulkd accept $300 as
payment in full and you would not have to pay the
$100 Gfterence yoursell. Doctors and suppiiers do
not have to accept assignment, but many do.

Also, doctors and suppliers can now become
Medicare-participating doctors or suppliers who agree
to accept assignment on at! Medicare claims. These
doctors and suppliers are fisted in the Medicare
Participating Physician/Supplier Directory which is
distributed to semior citizen organizations, alf Social
Security and Railroad Retirement offices, and all State
and area offices of the Administration on Aging. This
directory can be purchased from the insurance camer
that processes Medicare Part B claims in your area
(see the back of Your Medicere Handbook for the
list of carmier addresses) or you can cail the camer 1o
find out which doctors and suppliers are participating.
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MEDICARE {PART A): HOSPITAL INSURANCE . COVERED
RVICES PER BENEFIT PERIOD{1)

SERVICE BENEFIT MEDICARE PAYS** YOU PAY**
HOSPITALIZATION . . First 60 days AR but $520 $520
Semlpdvate foom and board,
general and 615t to 90th day Al but $130 a day $130 a day ]
hospital services and supplies 81st to 150th day* Al but $260 a day $260 a gay

Beyond 150 days Nothing Af costs
POSTHOSPITAL SKILLED .
NURSING FACILITY CARE...In a First 20 days 100% of approved Nothing
faciity approved by Medicare. You
must have been in a hospital for .
at least 3 days and enter the Additional 80 days All tut $65 a day $65 a day
facity ‘“‘fz‘)w days after hospital [ g 1 100 days Nothing AR costs
M Visits fimited to ]
HOME HEALTH CARE Ful cost Nothing
. Umited cost sharing
AR but bBmited costs 9
HOSPICE CARE o0 aay Perlocs | for outpatent drugs | 17 Qutpatient drugs
one Y and inpatient respite care m‘;:ga;e':
BLOOD Blood Al but first 3 pints For first 3 pints

"60 Reserve Days may be used only once; days usad are notl renewable.

“*These figures are for 1987 and are subject to change sach year.

(1) A Benefit Period begins on the first day you receive service as an Inpatient in a hospital and ends atter
youhavebeeﬂomo?mer\osprta!orskmwmmladﬁty!usocaysmaww

{2) Medicare and private insurance wil not pay for most nussing home cars. You pay for custodial care and

most care in a nursing home

MEDICARE (PART

B): MEDICAL INSURANCE — COVERED

SERVICES PER CALENDAR YEAR
SERVICE BENEFIT MEDICARE PAYS YOU PAY
Medicare pays for med-| o
ical services in Or out $75 daductible’
MEDICAL EXPENSE of hospital, Some insur] plus 20%
iian's services, inpatient and |ance s pay less 80% of of batance
outpatient medical and [(or nothing) for hospi- approved amount of approved amount
supplies, physical and speech |ta outpatient medical {after $75 deductivie} {phss any charge
therapy, amidance, tc. services or services above approved
in a doctor's office amount)™
Visits &mi
HOME HEALTH CARE ecioal nocassity Full cost Nothing
ey -
OUTPATIENT HOSPITAL Unmited as vt amomnt | o et
TREATMENT medwally necessa’Y | (atter $75 doductitle) | of approved amount.
80% of approved amount |For first 3 pints pius
{after $75 deductible and |20% ot balance of
8L0O00D Blood

starting with 4th pint)

approved amount
{after $75 deductibie)

‘Once you have had $75 of expense for covered services

any further covered services you receive the rest of the year.
**YOU PAY FOR charges higher than amount approved by Medicare umless the doctor or supplier agrees to
accept Medicare's approved amount as the total charge for services rendered. (See page 5)

n 1887, the Part B deductible does not apply to
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EXPENSES NOT COVERE
8Y MEDICARE :

Maedicare does not cover cortain kinds of care. Most
private insurance does not cover them either. Among
them are:

® Private duty nursing.

® Skilied nursing home care costs {beyond what is
covered by Madicars}.

* Custodial nursing home carg costs.

® Intermediate nursing home care costs.

Physician charges (above Medicare’s approved
amount).

Drugs (other than prescription drugs fumished
during a hospital or skifled nursing facility stay or
outpatient drugs for symptom management of pain
refief provided by a hospice).

Care received outside the U.5.A., except under
centain conditions in Canada and Mexico.

Dental care or dentures, checkups, routine
immunizations, cosmetic surgery, routing foot care,

examinations for and the cost of eyeglasses or’

hearing aids.

198

FOR ADDITIONAL HELP...

if you need additional help or advice on Medicars
bonofits or eligibiity, contact your nearest Sodal
Security Office or the Haalth Care Financing
Administration. For information on private insuranca to
suppiement Medicare, check with your State insurance
Department or State Consumer Protection Agency.

if you bought or are considering buying 3 health
insurance policy, the company or its agent should
answer your quastions. if you do not get the service
you feei you deserve, discuss the matter with your
State insurance Department.

.THE MEDICARE INFORMATION IN THIS PAMPHLET

iS FOR 1987. iT wilL CHANGE FROM YEAR 1O
YEAR. FOR A MORE DETAILED AND CURRENT
EXPLANATION OF MEDICARE AND ITS BENEFITS,
OBTAIN A FREE COPY OF A BRIEF EXPLANATION
OF MEDICARE FROM YOUR LOCAL SOCIAL
SECURITY OFFICE.
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458 income, Expenditures, and Wealth

NO. 783, MONEY INCOME OF PERSONS—PERCENT DISTRIBUTION 8Y INCOME LEVEL, MEDIAN, AND
MEAN INCOME, BY SEX, 1960 TO 1983, AND BY RACE, SPanisH ORKGIN, REGION, AND AGE, 19683

Fer 1980-1975, 14 yoars oid andd over. Swreafter, 13 okl and over. A3 of March of following yess. Based on
CQurrent %w.m-nthd-tﬂdwwmmwa“ ,
See Stetistics, Times 10 1970, seriss G 257-208, for percent disrtution by income tevel, and medien noome)

PERIONS WITH SeCOME
smx, vean mace, | A Percent distbution by income (n dolars; level— Mot |
ST | e e -
{mit) | (mi) | 1,000 | 2000- | 4,000- { 8.000- | 8,000- | 10,000- | 15,000~ o | come | SO
o 3999 | 5999 | 7900 | 2.909 | 14990 | 24.99¢ {dot )
ey ! oves | {dob)
s

1980, 804] 552 218 2.4 247 147 (33 4.1 14 8| 4000 | 4817

1 08| 80 188 137 128 147 132 37.7 83 23] 6870 | 7837

}! - 7781 N2 126 120 108 100 26 ny 178 3418, 10,428

02| reSs s [ 4 3 10 178 25.7 14.1 ] 11,845 114,300
29| 77 [ 3] 8.0 82 18 a8 17.1 25 175 |1 15,540
40| 17 86 78 78 748 (X ] 15.8 245 21.4 (13473 {18,513
s w7 1 3} 10 73 12 at 180 ne 13,060 {17,381
81 ws %0 49 &9 10 56 152 232 25.8 [14,631 118,109
7501 714 84 83 (-] 128 150 38 15,401 18822
20 78| w4y| 128 00 162 172 188 | 112| 8967 |11,500
48 42 2.0 18 o8 174 208 23 132 |11,278 [12,4%
85| 172 83 83 87 121 147 238 27.5 15474 | 18,839

218| 204f 102 88 122 143 28| 25814870 |17,
89| 72 88 7% 75 142 182 28| 231 |13, 17,301
7.4 1690 s o [ X} 124 150 231 235 18,244
15-19years......! 03 3 817 .4 100 3 30 1.1 G 4735 | 260«
0-24 164 o6 5.0 13 18 214 2090 148 38| 7851 | 8988
.9 192 41 4. 40 1.t 10.1 324 24.7 16,005 [18230
145 32 3 £ 120 281 438 (22, 25234
108 36 34 34 18 13 251 45.9 (23,115 |26 222
101 40 4 5.4 1.7 14.7 23 34.9 | 18,804 122,785
10.7 22 8.5 143 262 E iR 174 10.4| 8,708 |13,158
5 28 29 8. 18 2 1,261 | 1.008%
818 487 21 187 88 32 25 4 2| 2237 343
08 319 24 154 12 13 79 22 3| 3305 | 4512
782 20 19. 127 11.3 78 12.7 87 121 4,354 | 8,032
8028 248 18. 133 103 79 142 9.8 19| 4520 | 8772
821 28 17.4 13.4 100 79 150 10.9 27| 3,458 | 7.440
a2s 87 15 139 29 18 154 1227 36| 58087 | 8.90%
a8 2.7 14, 129 8 14 154 14.0 52| 6319 | 8780

P Sy
728 212 14.0 1227 §1A] 155 143 53| 6421

L5 188 214 149 172 143 122 s 1,872
410 20 172 149 184 139 0.0 28 198
18.6 198 14.0 142 7.3 185 515 531 4290 | 8a70
213 20 150 1338 172 148 138 45 385
278 |l 209| 64| 119 171 155 134 47| 8167 | 8572

k18 188 125 126 168 160 w7 87 &
58 0.7 213 102 24 4 1] 1873 | 22N
03[ 208 72| 143 219 18.4 7.3 5| 8682 | 8841
104 202 8.7 21 142 1.0 2 87 19,021
140 20.7 10.4 78 133 174 198 9.1 ] 8,850 |10.87%
10.3 212 10.4 89 142 124 1858 78 10,207

10.7 214 18.0 11.9 14 148 139 80| 6,129 | O
153 57 2.1 258 22 T 34| 5599 ) 7981

T IChxIee Dersons with Income deficl. * Persors of Spanish arigin may be of any mos.
Sowrcw: U.S. Fursau of the Ceneus, Clsent Aopuletion Auports, senes P-80. No. 146

No. 764. MEDIAN MONEY INCOME OF YEAR-ROUND FULL-TiME WORKERS WITH INCOME, BY SEX AND
AgE: 1970 10 1983

W‘udhﬁde&Mbaﬂmea“deMbY“w}

WOMEN g
1976 | 1978 1980 1982 1963 970 | 1978 1580 1982 1943

740 [ 11,801 [ 845,083 | 1 14,478 |$8,384 P1a s4s] $18,173 | $21,888 | 2 22,508

87,

4568 | SGT7O| 7,070 37857 | 2050 5657 SYTS)| se4rs| 18204
8508 | 0407 | 10943| t1vos2| eess| as21| 12108 ] 2830 ] 12822
8,401 | 12190 | 14375 | 15082 :‘a 12777 | 17,724 { 20031 | 20.584
8 |
7 9.891
; 8071

084 | 12239 | 14918 ] 15838 [10.288 14730 [ 21777 ] 281431
080 | 12118 ] 14330 ] 18128 | 9

149808 | 220
785 | 1183t 14377 | 15124 | 8 13518 ( 21,083 | 24758
250 | 12342 MR | 1501 | 734 (11501 17207 | 20

4884

* Begirming 1500, restriced 10 15 years oid and over. 3 Beginning 1980, restricied 1o 15 1 19 years.
mu.s.manwwmmnﬁa-hmmm,m-hn
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