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HCFA REGIONAL OFFICES: INCONSISTENT,
' UNEVEN, UNFAIR

THURSDAY, NOVEMBER 4, 1999

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
Washington, DC.

The committee met, pursuant to notice, at 10:02 a.m., in room
SD-562, Dirksen Senate Office Building, Hon. Charles E. Grassley
(chairman of the committee), presiding.

Present: Senators Grassley, Craig, Breaux, Wyden, Reed, Bryan,
and Lincoln.

OPENING STATEMENT OF SENATOR CHARLES GRASSLEY,
CHAIRMAN

The CHAIRMAN. While we are giving our opening statements, I
will ask the witnesses to come to the table so that even though we
have not introduced you yet, you will be there and we can save
some time for that. ‘

I am glad to call the hearing to order. It is a pleasure to welcome
my colleagues and most importantly our witnesses, who are basic
to every hearing, and those of you from the public at-large who are
attending this hearing, some of whom I know are very regular
attendees at our hearings.

For more than 2 years now, our committee has heard stories
from residents and their family members about poor treatment in
nursing homes. We in this committee, whether in this forum or in
other forums, have worked to change the system. We have had a
series of hearings and forums to bring many of these issues to the

ublic’s attention. We have secured millions of additional dollars
or the enforcement system. And in the final analysis as it deals
with nursing homes, we simply wanted to put an end to bedsores,
malnutrition and dehydration.

The obvious question at this point is whether we have been suc-
cessful. Can we assure the American public and particularly nurs-
ing home residents and their families that there are better condi-
tions? Can we ease the anxiety of those who must place their fam-
ily members into nursing homes?

When it comes right down to answering that question, if we are
going to be candid, we have to say: Not really; not yet. In a sense,
think of our nursing home enforcement system as a diseased tree.
The Health Care Financing Administration has cut down dead
branches, plucked off sickly leaves; the ailing tree trunk and its
diseased roots are still intact, and anything that grows from the
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anemic base is tainted. So until we cut down the tree, we are going
to get nothing but bitter fruit.

The ailing tree trunk is the weak use of enforcement tools by
HCFA. Eighteen months ago, the General Accounting Office docu-
mented this problem, and the Clinton administration pledged to fix
it. One specific fix was that the Federal Government should cutoff
funding to States that do a bad job of inspecting their nursing
homes. Another fix was that the Federal Government should do a
better job of monitoring State inspections of nursing homes.

Who is responsible for seeing to it that the States inspect nursing
homes properly? Of course, it 1s the HCFA regional office adminis-
trators. And over the past year, the General Accounting Office has
told us how poorly H&"A’s regional offices have performed in over-
sight of Medicare contractors, of Medicaid school-based programs
and of Medicare+Choice programs. Now the GAO is telling us the
regional office problem spills over into State agency evaluations.
These evaluations are inconsistent, uneven, and unfair. They do
not tell the truth about how a State survey program works or does
not work.

Today the General Accounting Office tells us that HCFA has
never terminated a contract with a State inspection agency and
that it has reduced the State inspection funding only once.

Part of the reason for these minimal sanctions is HCFA'’s lack of
an adequate way of knowing whether States are fulfilling their du-
ties or not. Obviously, a punishment must fit the crime, and if the
regional offices cannot evaluate the States, HCFA cannot punish
them for failures.

Today I hope we will hear how HCFA plans to address these
problems. I hope to hear about a swift and sound plan of correction.
- Like many Americans, I do not understand why the greatest Na-
tion on the face of the Earth cannot make sure that nursing homes
are cleaned up once and for all.

Our first witness is Dr. William Scanlon, Director of the Health
Financing and Public Health Issues area of the U.S. General Ac-
counting Office. He has directed the GAO’s analysis of nursing
homes at our committee’s request.

Our second witness is Steve White, chief of licensure and certifi-
cation in North Carolina. He represents the Association of Health
Facility Survey Agencies in his capacity as that organization’s im-
mediate past president.

We also welcome Mr. Michael Hash, Deputy Administrator of
HCFA, who will be our final panelist. I want to thank Mr. Hash
for being here today. Members of this committee were quite dis-
turbed in March when HCFA did not attend our hearing to hear
what citizens had to say about the inadequacies of HCFA’s com-
plaint investigation process. So we do appreciate your presence as
part of this panel and look forward to HCFA’s participation in the
committee’s future events.

Senator Breaux.

STATEMENT OF SENATOR JOHN BREAUX

Senator BREAUX. Thank you very much, Mr. Chairman.
I think you have adequately described what we are attempting
to do this morning and what we want to hear from GAO and from
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our State representatives, as well as from HCFA. Having HCFA,
the Government representatives, testify last is not intended to
slight the Federal agency. I remember when I was in the House
and chaired a committee back in the old days when Democrats
were in charge, I used to always ask the administrative witnesses
to come to the hearings and appear last so they could hear the tes-
timony presented by others and have the opportunity to completely
respond. I thought that that worked very well, and I am sure it
will this morning as well. ’

I think that as this committee has continued to supervise the
Medicare program and look at Medicaid and how the money is
being spent, it becomes clearer and clearer to me that it is going
to be really necessary to bring about wholesale and true reform of
the Medicare program. It has just gotten so complicated, and this
is one example of why it almost becomes physically impossible to
coordinate an agency of this size and do it very well.

Medicare has 135,000 pages of regulations, about three times
more than the Internal Revenue Code, and we all know how com-
plicated that is. So what we are finding in all of these areas, I
think, is a very large bureaucracy, which we have created, which
is attempting to do the job that Congress has said it has to do but
finding some real serious problems in being able to achieve that
goal. And I think that what we have here is an exampie of that,
and structural reform may not be what we need to do in order to
make it run more efficiently and effectively for the people whom it
is designed to serve.

I look forward to the witnesses’ presentations.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

I will call on Senator Craig and then Senator Wyden and then
Senator Reed.

STATEMENT OF SENATOR LARRY CRAIG

Senator CRAIG. Mr. Chairman, thank you very much for holding
this hearing this morning.

It is also fun to join with the ranking member, Senator Breaux,
who is now the star of the seniors tennis circuit.

Senator BREAUX. I am just a senior.

Senator CRAIG. Just a senior. Well, I think that any time anyone
gets his name in a national newspaper for some kind of athletic
prowess, that is stardom.

Anyway, Mr. Chairman, I do want to thank you for holding this
hearing to search out what appear to be discrepancies between the
Health Care Financing Administration’s regional offices and their
application of those policies.

1 would also like to thank each of our witnesses for taking the
time to be before this committee this morning to testify.

Like probably everyone else, I support effective efforts to oversee
and improve the quality of care of our elderly and what they are
receiving through our nursing homes. However, 1 am a bit con-
cerned about HCFA’s implementation of nursing home initiatives,
particularly the evaluation of State agency performance and pen-
alties associated with HCFA’s enforcement of survey activities.
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After speaking with several folks in my home State of Idaho in
preparation for this hearing, including the executive director of the
Idaho Health Care Association which represents 78 of the 87
skilled nursing facilities, I am concerned that the survey process is
inconsistent and is being enforced differently amongst the various
HCFA regions and States. According to OSCAR data, Idaho, Or-
egon, and Washington, all in Region 10, are consistently worse in
terms of survey statistics than the rest of the Nation. I must tell
you, Mr. Chairman, that I do not have a trained eye, but I visit
five, six, seven, nursing homes a year in my State concerned about .
quality of health care delivery, and I must tell you that what I see,
at least from a layman’s point of view, appears to be quality care
being delivered.

The chief of the Bureau of Facility Standards in Idaho repeatedly
tells me that he would be glad to hold any of our facilities in Idaho
up against any facility in any other State; yet Idaho’s survey num-
bers would suggest that Idaho’s skilled nursing facilities are among
the worst in the Nation.

I understand that HCFA has several different types of surveys
in place, including the Federal monitoring survey, the comparative
survey, and the observational surveys. But if the central office does
not require consistent standards of the evaluations from region to
region or State to State, I question the credibility of these efforts.

How is HCFA able to accurately assess the State agencies’ per-
formance without good comparative data—something as simple as
the number of hours spent on any particular survey or the ratio of
State supervisors to one Federal supervisor may differ from region
to region.

Again, I would like to thank you, Mr. Chairman, and our panel
of witnesses today. I believe that consistency among the different
regions and States is critical to maintaining, or in this case to im-
proving, our health care delivery system.

Thank you.

[The prepared statement of Senator Craig along with prepared

. statements of Senator Reid and Jeffords follows:]

PREPARED STATEMENT OF SENATOR CRAIG

I'd like to thank the Chairman for holding this hearing today on the discrepancy
between the Health Care Financing Administration’s (HCFA’s) regional offices and
their application of HCFA's policies. I would also like to thank each of the witnesses
for taking the time to appear before the committee to testify.

Like probably everyone else here, I support effective efforts to oversee and im-

rove the quality of care our elderly are receiving in the Nation’s nursing homes.

owever, I am a bit concerned about HCFA’s implementation of nursing home ini-
tiatives, particularly the evaluation of state agency performance and penalties asso-
ciated with HCFA’s enforcement of survey activities.

After speaking with several folks in my home State of Idaho, including the execu-
tive director of the Idaho Health Care Association, which represents 78 of Idaho’s
87 skilled nursing facilities, I am concerned that the survey process in inconsistent
and is being enforced differently among the various HCFA Regions and States. Ac-
cording to OSCAR data, Idaho, Oregon and Washington (all from Region 10) are
consistently worse, in terms of survey statistics, than the rest of the nation. How-
ever, the (ghief of the Bureau of Facility Standards in Idaho repeatedly says that
he would gladly hold any facility in Idaho up against any facility in any other state.
Yet, Idaho’s survey numbers would suggest that Idaho’s Skilled Nursing Facilities
are among the worst in the Nation. -

I understand that HCFA has several different types of survzs in place, including
the Federal monitoring survey, the comparative survey, and the observational sur-
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veys. But if the central office does not require consistent standards of the evalua-
tions from region to region or state to state, I question the credibility of these ef-
forts. How is HCFA able to accurately assess the state agency’s performance without
good comparative data? Something as simple as the number of hours spent on any
ga:’rtlcular survey or the ratio of state surveyors to one federal surveyor may differ

m region to region.

Aiai.n 1 would like to thank the Chairman and our panel of witnesses here today.
1 believe that consistency among the different regions and states is crucial to main-
taining, or in this case improving, our healthcare system.

Thank you. )

PREPARED STATEMENT OF SENATOR HARRY REID

Good morning Mr. Chairman, members of the Committee, and guests. I am
pleased that the Committee is continuing to examine the issues surrounding the
quality of care provided to nursing home residents across the countries.

As a member of this Committee, I have participated in a number of hearings that
have highlighted the r quality of care and other problems that exist in many
nursing homes. It is to forget the disturbing testimony we have heard from
the families, nurses, doctors, and nursing home aides who witnessed nursing home
abuse and neglect first-hand. An important lesson we have learned from these hear-
ings is that there are significant weaknesses in the Federal and State programs

with ensuring quality of care for nursing home residents.

As part of the Administration’s strategy to ensure that all nursing home residents
are treated with dignity and compassion, the Health Care Financing Administration
(HCFA) has implemented a new Federal monitoring system to oversee the state
monitoring of nursing home quality of care. I am pleased that we are taking a closer -
iook at the implementation of this particular imitiative, because a strong surveil-
lance and enforcement system is crucial to ensuring the health and welr-being of
the nursing home residents in our states.

While I am pleased that HCFA is committed to improving enforcement in states
with weak inspection systems, I am concerned that HCFA is not applying its over-
sight methods consistently across all of its regions. In my home State of Nevada,
there is concern that our facilities are evaluated according to much stricter stand-
ards than nursing homes across the country. While I cannot emphasize enough the
importance of a credible and rigorous survey process, it is also important that the
survey process is fair and consistent across the country. I understand that the GAO
report addresses this issue, and I look forward to hearing from HCFA today to learn
what steps it is taking to improve this situation. )

As the largest single payer of nursing home care, the Federal Government is
charged with ensuring that our oidest, most vulnerable population receives quality
care, and that our standards are strictly enforced. If we turn a blind eye to the seri-
ous lack of enforcement of nursing home standards in this country, we are no better
than the facilities that condone negligent and abusive dpractices in their nursing
homes. I hope that today’s hearing will help HCFA to identify some of the trouble
spots in this part of the nursing home initiative so it may continue its efforts to
ensure that nursing homes meet quality standard.

PREPARED STATEMENT OF SENATOR JEFFORDS

I applaud the Chair for convening today’s hearing on another part of the story
important to our national effort to deliver quality nursing home care to frail and
disabled adults. The Chair’s strong leadership has been critical in providin&the con-
sistent, even, and fair examination of what needs improving to actualize the prom-
ises of the 1987 Federal Nursing Home Reform Act, commonly known as OBRA ’87.

The Chair is not alone in his concern for quality nursing home care delivered by
an effective regulatory system. In a recent survey conducted by Vermont’s Depart-
ment of Aging and Disabilities, 60 percent of Vermonters have concerns that a nurs-
ing home stay is in their future. Like all Vermonters, 1 want and need the State
and Federal Governments to maximize the health, safety, welfare, and rights protec-
tions called for in State and Federal standards. . .

Today, we learned from the General Accounting Office, the Health Care Financing
Administration (HCFA), and the Association of State Licensing and Survey Agencies
that much needs to be done. HCFA's current data and oversight systems do not
allow the Agency a reasonable ability either to monitor or to evaluate the actions
of their own regional offices or of their contracted State agencies which conduct
thousands of inspections. While the real-life outcome of such lapses in Government
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oversight may be buried in jargon like the “FOSS” survey, the Federal Government’s
responsibility is to keep promises of quality health care which were made to the vet-
erans of World War II and their children. .

take very seriously the responsibilities of Government to protect our citizens liv-
ing in the Nation’s 17,000 nursing homes. It is vitally important that Government
be able to detect and remedy poor long-term care services with highly qualified,
trained State and Federal inspectors carrying out tested national protocols.

I call upon all the witnesses at today’s hearing and upon the advocates and pro-
viders who serve nursing home residents to work constructively to gather and evalu-
ate all the data necessary to evaluate the quality of nursing home care. And it is
equally important that advocates, providers, and governmental agencies work hard-
er to assure that the care and services provided in all long-term care facilities honor
our families, friends, and communities. We and they desire nothing less.

The CHAIRMAN. Thank you. I think you also ought to be ap-
plauded for visiting as many nursing homes as you do as well.
Senator Wyden.

STATEMENT OF SENATOR RON WYDEN

Senator WYDEN. Thank you, Mr. Chairman.

I too appreciate your holding this hearing. Back when I was di-
rector of the Gray Panthers at home in Oregon, I was the public
member on the Board of Nursing Home Examiners, and we had a
- lot of these problems then. It is very clear, as the GAO reports to
us today, that the problems are getting worse.

Nursing home surveys are now a crazy quilt of inconsistent prac-
tices with respect to the number of surveyors involved and the time
that is spent on these surveys. To me, the message the GAO has
furnished the committee today is that there are no practical tools
for measuring the quality of nursing home care in this country.
That is what we have got to address, and one area that I am par-
ticularly interested in examining, Mr. Chairman—and I am very
pleased that you and Senator Breaux deal with all of these matters
on a bipartisan basis—is trying to put in place a system that al-
lows us to devote a special focus on those facilities that are causing
the bulk of the problems.

It is very clear—and this is frankly true in any field, whether it
is law or accounting or the U.S. Congress or any other institution—
that you have a fraction of the people in the institutions that you
have to devote special attention to. I would hope that we could look
at creating what amounts to a watch list for facilities that, on an
ongoing basis, are showing that they are not complying with the
quality standards that we need. If you have a watch list so that
you can focus on the 5 percent or whatever the number is and en-
sure that they get the rigorous kind of treatment that is necess
to monitor for quality care, it seems to me you send a message all
through the field that you are going to do what is necessary to pro-
mote good quality, and at the same time, you are not going to say
to the majority of facilities—and Senator Craig is absolutely right,
there are a lot of facilities that give good care; we see them in the
West—we ought to create a system that allows us to put the focus
of our resources in terms of monitoring and enforcement on those
facilities that are clearly not performing in terms of quality. I hope
that in the days ahead, we can talk in this committee about the
idea of creating a watch list so that on an ongoing basis, those fa-
cilities that are not performing get special scrutiny, and there is an
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effort to make sure that they are in compliance, and also use the
privilege to offer care with reimbursement from the Government.

So I look forward to working with the committee and to hearing
from our witnesses.

The CHAIRMAN. Thank you, Senator Wyden.

Senator Reed.

STATEMENT OF SENATOR JACK REED

Senator REED. Thank you, Mr. Chairman, and I thank you very
much for holding this hearing. I think it is very important to try
to assess the relationship between the HCFA central office and the
regional offices. :

I have heard many of the same complaints that my colleagues
have heard about the unfair application of standards, the vari-
ations between States and regions, the fact that within the indus-
try, there are certain standards applied in one place that are ap-
plied differently in other places. We all believe in standards and
the need for them, but we equally believe that these standards
should be as uniform as possible, as fair as possible, and as effec-
tive and efficient as possible.

I believe that this hearing and the gentlemen who are here with
us today can help us better understand what is going on and better
ensure that we have uniform and effective standards for the nurs-
ing home industry. -

I thank you, Mr. Chairman. ’

The CHAIRMAN. Thank you, Senator Reed.

Now, Senator Lincoln.

STATEMENT OF SENATOR BLANCHE L. LINCOLN

Senator LINCOLN. Thank you, Mr. Chairman, and as always, we
appreciate your leadership and Senator Breaux’ leadership on this
issue.

We would like to welcome you gentlemen to our committee. I be-
lieve that today, we are building on several other hearings that
this committee has held to assess the ability of HCFA to monitor
" and improve the quality of care in nursing homes as part of the

Nursing Home Initiative.

I am very interested in hearing from our witnesses about how
HCFA’s central office coordinates with its regional offices in over-
seeing State surveys and applying penalties to States that do not
comply with Federal regulations.

1 do not think that the purpose of this hearing is to point fingers
or to criticize; rather, I think my colleagues and I hope to identify
the barriers within HCFA that prevent coordination and oversight
at the regional and State levels, hopefully, encouraging the right
l&and to speak to the left hand and know what each other are

oing.

Wg also need to know what obstacles State survey agencies face
in order to conduct surveillance and enforcement activities. The

_only way we can help in solving those problems is to understand
what it is that you are faced with.

The ultimate goal of all of our efforts is to ensure that our sen-
iors are safe ang well-cared for in our skilled nursing facilities. As
Chairman Grassley said in a previous hearing on nursing home
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oversight, over 90 percent of all nursing homes are doing a fine job.
It is tiat 5 to 9 percent of the bad apples that we really want to
weed out, and I think that is what this ﬁearing is about.

In closing, this is not just a HCFA problem. It is not just a State
survey agency problem. I think we must work together to im-
prove the present oversight system. And based on today’s testimony
and questions, I think we can all make recommendations for im-
provement and work together to find those solutions. Our seniors
certainly deserve nothing less in this country.

Thank you, Mr. Chairman, for your leadership. We appreciate it
and look forward to the testimony.

The CHAIRMAN. And I thank so many of my colleagues for turn-
ing out for this hearing, and not just for this hearing, but most of
the time, we have very good attendance, and as Chairman, I really
appreciate that, but more importantly, I think it shows the concern
of Members of the Senate about the conditions in nursing homes
and our desire to do something about it.

I have already introduced the witnesses, so we will start with Dr.
Scanlon, then Mr. White, and then Administrator Hash, please.

STATEMENT OF WILLIAM J. SCANLON, DIRECTOR, HEALTH FI-
NANCING AND PUBLIC HEALTH ISSUES, U.S. GENERAL AC-
COUNTING OFFICE, WASHINGTON, DC ‘

Mr. ScANLON. Thank you very much, Mr. Chairman and Mem-
bers of the Committee. I am very happy to be here today to discuss
HCFA'’s regional offices and their ability to oversee the State agen-
cies that the Federal Government contracts with to ensure that
nursing homes comply with Federal quality standards.

Today we are releasing a report that we prepared at your request
that evaluates HCFA’s programs for the oversight of these agen-
cies.

The hearings that this committee has had, as you indicated, Mr.
Chairman, over the past 24 months have highlighted both the dis-
turbingly frequent instances of unacce{)tably poor care that man
nursing home residents receive, as well as weaknesses in the Fed-
eral and State programs to detect, correct, and prevent such care.

This attention has helped to generate a renewed commitment by
HCFA, including a broad range of about 30 initiatives that it has
undertaken, as well as actions by many States to improve their
pr%il;ams to ensure that nursing homes meet g‘uality standards.

is summer, we testified that the initial implementation of
some of HCFA’s initiatives has been uneven across the country,
and successful implementation will require continued commitment
on the part of the Congress, HCFA and the States."

In the report being released today, we found that HCFA’s mecha-
nisms for assessing State agency survey performance are limited in
their scope and effectiveness are and not being applied consistently
across each of HCFA’s 10 regional offices. As a result, HCFA does
not have sufficient and consistent: data to evaluate State agencies
or to measure the success of its other initiatives to assure nursing
home quality. _

Presently, there is a wide range in the frequency with which
States identify serious deficiencies in nursing home care, as Sen-
ator Craig has indicated. HCFA cannot be certain, however, wheth-



er States with lower rates of deficiencies have better-quality homes
or are just failing to identify deficiencies that harm nursing home
residents.

In our view, this uncertainty results in part because HCFA
makes negligible use of independent inspections, known as com-
parative surveys, that could provide information on whether States
appropriately cite deficiencies. HCFA only conducted between one
and three comparative surveys per State over the last year. Never-
theless, more than two-thirds of these surveys found deficiencies
that were more serious than those found by the State surveyors
that typically had been in the home one or 2 months earlier.

Rather than making extensive use of comparative surveys, HCFA
instead conducts 90 percent of its surveys as observational surveys
in which regional office surveyors accompany and observe State
surveyors as they conduct all or a portion of a nursing home sur-
vey. Observational surveys may help HCFA identify State agency
training needs, but several problems inhibit their ability to provide
a clear and accurate picture of State survey performance. Perhaps
most importantly, HCFA’s presence during the survey may make
State surveyors more attentive to their tasks than they would be
if they were not being observed. It is a well-established fact that
individuals are very likely to improve their performance or behav-
ior when they are aware they are being studied.

To assure that State agencies are fulfilling other aspects of their
quality assurance activities, HCFA relies on State-operated quality
improvement programs, largely based on self-reported performance
measures. As an oversight program, its effectiveness is limited be-
cause HCFA does not validate the information included in the
State self-assessments. As a result, HCFA has no assurances that
States identify or correct all serious problems. For example, in our
-prior work, we found that some States were not promptly reviewing
complaints filed against nursing homes, but had not identified this
problem to HCFA as required by the guality imprevement program.

These limitations of HCFA’s oversight mechanisms are com-
pounded by inconsistencies in how the mechanisms are applied by
the 10 regional offices. For example, the regions vary in how they
select which nursing home surveys to review and the sample of
residents in those reviews. Regions also commit differing amounts
of time to observational surveys, ranging on average from 27 to 71
hours per survey, raising questions about whether the level of ef-
fort in some regions is sufficient. Our testimony this summer also
highlighted that regions varied widely in how they monitored State
implementation of HCFA’s nursing home initiatives.

You asked us, Mr. Chairman, to examine whether or not HCFA’s
organizational structure may play a role in this inconsistency
across regions, and your staff has prepared a chart of HCFA’s orga-
nizational structure, on my left. I would note that HCFA relies on
its 122 surveyors in the 10 regional offices to carry out the over-
sight responsibilities that I have been discussing. While HCFA’s
Center for Medicaid and State Operations is the central office divi-
sion responsible for developing guidance to the regions and the
States, the regional office staff is responsible for nursing home
oversight, and they are not directly accountable to the Center.
Rather, they report to a regional administrator who, through the
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four consortia of regions, reports directly to the HCFA Adminis-
trator.

Setting appropriate priorities, providing guidance on policies, and
assuring effective implementation involves extensive coordination
and cooperation between the Center and the regions. Such an ar-
rangement can work, but it relies on there being excellent coordina-
tion and cooperation between the Center and each region as well
as a commonality of purpose. When disagreements arise that can-
not be settled informally, they can only be resolved at the level of
the HCFA Administrator.

Apart from the issues related to whether HCFA identifies inad-
equate State agency performance is the question of what HCFA can
do to correct poor performance. HCFA currently does not have an
adequate array of effective remedies or sanctions to ensure correc-
tion. Generally, HCFA provides training to surveyors or survey
teams, or requires that States submit a plan of correction. If these
remedies f:(ill, HCFA has two sanctions available—reducing a
State’s survey and certification funding, or terminating its survey
contract. Because of the extreme nature of both, it would be rare
to invoke either. Indeed, HCFA has only reduced State funding on
one occasion and has never terminated.a State contract. Further-
more, HCFA’s current oversight structure does not effectively pro-
vide the evidence on State performance that the agency would need
to justify applying such sanctions.

Let me conclude by noting that in our view, assuring that the
State survey agencies are fulfilling their responsibilities is essen-
tial if the efforts that this Committee has triggered to eliminate the
too frequent instances of poor nursing home care are to succeed.
Measuring State agency performance is a key first step in knowing
where to concentrate assistance and influence to improve perform-
ance. Significantly increasing the use of comparative surveys would
help to provide the information needed to direct such efforts.

Consistency among the regions in the oversight of State agencies
is important in order to further facilitate the targeting of efforts to
improve performance. Consistency among the regions is also essen-
tial, as we discussed in June, for the implementation of the full
array of initiatives that HCFA has undertaken. The promise of
those initiatives will not be realized if they are not fully deployed
in all States.

Finally, while recognizing the difficulty of the task, we would en-
courage HCFA to continue to work to develop additional remedies
or sanctions for State agencies whose performance is not adequate
to protect their residents from poor nursing home care.

Mr. Chairman, this concludes my statement. I would be happy
to answer any questions that you or members of the Committee
may have.

The CHAIRMAN. Thank you very much.

[The prepared statement of Mr. Scanlon follows:]
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Mr. Chairman and Members of the Committee:

We appreciate the opportunity to participate in the Committee's hearing focusing on
HCFA's regional offices and their ability to oversee state agencies they contract with to
ensure that nursing homes comply with federal quality standards. Today, I will discuss
our study of HCFA's implementation of two of its nursing home initiatives: one
requiring enhanced federal review of state agencies’ survey process, and the other
addressing remedies and sanctions to be applied when inadequate state performance is
identified.

The 1.6 million elderly and disabled residents of the nation’s more than 17,000 nursing
homes are among the sickest and most vulnerable populations in the nation, often needing
extensive assistance with basic activities of daily living such as dressing, grooming,
feeding, and using the bathroom. In 1999, these nursing homes are expected to receive
nearly $39 billion in federal payments from the Medicare and Medicaid programs. To
help ensure that they provide proper care to their residents, state agencies, under contract
with the federal government, perform detailed inspections at each of the homes. The
purpose of these state agency surveys is to ensure that nursing homes comply with federal
quality standards and that inadequate resident care is identified and corrected. HCFA, in
turn, is statutorily required to make sure that each state agency has an effective survey
process in place.

The series of hearings this Committee has held over the past 15 months has highlighted
both the disturbingly high frequency of unacceptably poor care that many nursing home
residents receive as well as weaknesses in federal and state programs charged with
ensuring quality care. This has helped to generate a renewed commitment by HCFA and
many states to improve their programs to ensure that nursing homes meet quality
standards, including a broad range of about 30 initiatives that HCFA has undertaken to
strengthen federal standards, oversight, and enforcement for nursing homes. In reports
issued at the Committee’s request since July 1998, we have documented the severity of
care problems nationwide and inadequacies in the survey and enforcement process that
100 often leave these problems unidentified or uncorrected, and have made
recommendations to strengthen HCFA's oversight of nursing homes.! This summer, we
testified that the initial implementation of some of HCFA's initiatives has been uneven
among the2 states and will require continued commitment by the Congress, HCFA, and
the states.

The focus of today’s hearing is HCFA regional offices’ oversight of state agencies that
perform the surveys of nursing homes, addressing issues fundamental to ensuring that
homes meet federal care standards protecting residents and that the states adhere to the
new, stronger federal policies resulting from HCFA'’s nursing home initiatives. The

'A list of related GAO products is at the end of this statement.

*Nursing Homes: HCFA Initiatives to rove Care Under Way but Wilil Require
Continued Commitment (GAO/T-HEHS-99-155, June 30, 1999).
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information we are presenting here discusses HCFA's progress in implementing two
important initiatives to improve its state oversight. In a report we are releasing today. we
provide more detailed information.

In brief. we found that HCFA's mechanisms for assessing state agency survey
performance are limited in their scope and effectiveness and are not being applied
consistently across each of HCFA's 10 regional offices. As a result, HCFA does not
have sufficient, consistent, and reliable data to evaluate state agencies or to measure the
success of its other nursing home initiatives. Given the wide range in the frequencies
with which states identify serious deficiencies, HCFA cannot be certain whether states
with lower rates of deficiencies have better quality homes or are failing to identify
deficiencies that harm nursing home residents.

This uncertainty results, in part, because HCFA makes negligible use of independent
inspections, known as comparative surveys, that could surface information about whether
states appropriately cite deficiencies. Generally, only one to two comparative surveys per
state were conducted in the more than 17,000 nursing homes over the Jast year.
Nevertheless, two-thirds of these surveys found deficiencies that were more serious than
those found by state surveyors during their reviews conducted typically 1 or 2 months
carlier. About 90 percent of the inspections HCFA conducts nationwide are, instead,
observational surveys. These surveys, in which HCFA surveyors accompany state survey
teams, are useful in helping HCFA to provide training to state surveyors, but are limited
as a method for evaluating state agencies’ performance. HCFA's presence during these
surveys is likely to make state surveyors more attentive to their survey tasks than they
would be if they were not being observed—the Hawthome effect. Beyond these surveys,
HCFA also relies on a quality improvement program that is largely baced on statec’ self.
reported performance measures, which do not accurately or completely reflect problems
in the state’s performance.

These limitations in HCFA's oversight methods are compounded by inconsi ies in
how the methods are applied by its regions. For example, the regions vary in how they
select nursing home surveys to review and how they choose samples of residents to
review. Regions also commit differing amounts of time to conduct observational
surveys, ranging on average from 27 to 71 hours, which raises questions about whether
the level of effort some regions dedicate to observational surveys is sufficient to
thoroughly review state surveyors’ performance.

Furthermore, for state agencics whose performance has been found inadequate, HCFA
has not developed a sufficient array of alternatives to encourage agencies to correct
serious deficiencies in their processes. Our report includes several recommendations to
assist the HCFA Administrator in improving the rigor, consistency, and effectiveness of
HCFA's programs to oversee state agencies responsible for certifying that nursing homes
meet federa! standards for participation in Medicare and Medicaid.

3See Nursing Home Care: Enhanced HCFA Oversight of State Programs Would Better
Ensure Quality (GAO/HEHS-00-6, Nov. 4, 1999).
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BACKGROUND

On the basis of statutory requirements, HCFA defines standards that nursing homes must
meet to participate in the Medicare and Medicaid programs and contracts with states to
certify that homes meet these standards through annual inspections and other types of
reviews, including complaint investigations. The annual inspection, which must be
conducted no less than every 15 months at each home, entails a team of state surveyors
spending several days on-site conducting a broad review to determine whether care and
services meet the assessed needs of residents. HCFA has established specific protocols
for state surveyors to use in conducting these comprehensive reviews,

HCFA is statutorily required to establish an oversight program for evaluating the
adequacy and effectiveness of each state’s nursing home survey process, relying on its
122 surveyors in 10 regional offices to carry out these oversight responsibilities. While
HCFA's Center for Medicaid and State Operations is the central HCFA division
responsible for developing guidance to states embodying national polices related to
nursing home oversight and enforcement, the regional officials who oversee the state
survey agencies are not formally subordinated to this Center. Rather, they reporttoa
Regional Administrator. The 10 regions are further organized into 4 regional consortia,
and both the regional consortia heads and the Director of the Center for Medicaid and
State Operations report directly to HCFA's Administrator.* In addition to developing
overall policy guidance, the Center’s staff carry out their day-to-day role of coordinating
regional office oversight of the states through numerous less formal interactions with
regional officials, including meetings and conference calls between managers and staff
from the Center and the regions. If a disagreement between the Center and a regional
office cannot be informally settled at a lower level, it can only be resolved at the level of
the HCFA Administrator.

The Omnibus Budget Reconciliation Act of 1987 requires HCFA’s surveyors to conduct
federal monitoring surveys in at least 5 percent of the nursing homes in each state each
year within 2 months of the state’s completion of its survey. HCFA uses a mix of two
types of on-site reviews to fulfill this S-percent mandate: (1) comparative surveys, in
which a team of federal surveyors conducts a complete, independent survey of a nursing
home after the state has finished its survey and compares the state’s survey results with
its own, and (2) observational surveys, in which federal surveyors accompany and
observe the state surveyors as they perform a variety of survey tasks, give state surveyors
verbal feedback, and later provide a written rating of the state surveyors’ performance to
state managers. HCFA introduced revisions in its federal monitoring program in October
1998 that require a minimum of 1 to 3 comparative surveys in each state each year and
that also developed a standard set of procedures all regions are expected to follow in

*The regional consortia play an important role in administering HCFA policies in other
HCFA functions, such as oversight of the Peer Review Organization program and
Medicare+Choice plans. In these areas, most functions have been consolidated into one
of the two or three regional offices in the consortium. However, each of the 10 regional
offices carries out the full range of functions relating to oversight of state agencies’
implementation of HCFA's guidance relating to nursing homes.

3 GAO/T-HEHS-00-27
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conducting an observational survey. In addition to the comparative and observational
surveys, HCFA has other sources of information available for evaluating state agency
performance. including a quality improvement program that requires state agencies to
establish performance measures and develop action plans addressing deficiencies in the
state's survey process.

1f HCFA determines that a state agency’s survey performance is inadequate, it can
impose appropriate remedies or sanctions against the state agency. Among several
remedies and sanctions HCFA can use currently are requiring the state to submit a written
plan of correction explaining how it plans to eliminate the identified deficiencies,
reducing federal funds for state survey and certification activities, and ultimately,
terminating HCFA's contract with the state,

To assess HCFA's oversight activities, we obtained data about federal monitoring
surveys and other oversight efforts from HCFA and each of its 10 regions, interviewed
officials at HCFA headquarters and 3 of its regions, and met with state surveyors from
four states (Florida, Missouri, Tennessee, and Washington).

HCFA MAKES NEGLIGIBLE USE OF COMPARATIVE SURVEYS TO ASSESS
STATE AGENCIFS' PERFORMANCE

An effective HCFA program for assessing state agencies’ performance in cenifying that
nursing homes meet federal standards for quality care is especially important given
concerns that some state agencies miss serious care problems. Our work in California
found that surveyors missed some problems that affect the health and safety of residents.
In addition, HCFA data show significant variations in the extent to which state surveyors
identify serious deficiencies. For example, state survey agencies in Washington, Idaho,
North Dakota, and Kansas identified serious deficiencies resulting in harm to residents in
more than half their surveys--more than 4 times the rate of serious deficiencies found by
survey agencies in Maine, Colorado, Tennessee, and Oklahoma. With such a range,
HCFA needs to know to what extent such data accurately portray the quality of care
provided or the adequacy of state performance in the survey process.

However, HCFA makes negligible use of comparative surveys--independent re-surveys
of homes--which are its most effective technique for determining whether state surveyors
miss deficiencies. HCFA requires that only 1 or 2 of these surveys be completed each
year in most of the states. Yet, more than two-thirds of the 64 comparative surveys
HCFA conducted between October 1998 and August 1999 identified more serious
deficiencies ihan ihe state identified.

For example, in one of its comparative surveys, surveyors from HCFA’s Kansas City
region found 24 deficiencies in a Missouri nursing home that state surveyors did not
identify during their survey conducted about 6 weeks earlier. One of these deficiencies
identified six residents whose nutritional status was not being adequately assessed by the
nursing home, resulting in significant weight loss in several cases. One resident lost 19
percent of his weight between June and October 1998. His weight at the time of HCFA’s

4 GAO/T-HEHS-00-27
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survey was 93 pounds, which HCFA indicated was significantly below the resident's
minimally acceptable body weight of 108 pounds. Fewer than 4 months after his
admission to the nursing home. this resident also had developed two moderately severe
pressure sores, which the home was inappropriately treating with a cream the
manufacturer stated was not intended to heal pressure sores but rather to prevent irritation
to the skin. According to HCFA surveyors, these deficiencies affecting multiple residents
should have been evident at the time of the state’s survey, but the state surveyors did not
cite them.

Because of the time that typically elapses between a state’s survey and HCFA's
comparative survey, HCFA often cannot be certain whether HCFA-identified deficiencies
are the result of poor state agency performance, such as state surveyors' failure to
identify deficiencies, or to changed conditions in the nursing home following the state
survey. Typically, these surveys occur | month after the state completes its survey but
sometimes occur as much as 2 months later. In August 1999, HCFA instructed its
regions to start comparative surveys within 2 to 4 weeks after the state’s survey, but even
this delay could result in problems comparing results. State and federal surveyors told us
that comparative surveys are more effective and reliable in assessing state performance if
they start immediately after the state has completed its survey, even as soon as the day
after the state’s exit from the home. -

Rather than making more extensive use of comparative surveys, HCFA instead conducts
90 percent of its surveys as “observational” surveys, in which its regional surveyors
accompany and observe state surveyors as they conduct ali or 2 portion of their survey.
These observational surveys may help HCFA to identify state agency training needs, but
several problems inhibit their ability to give a clear and accurate picture of a state’s
survey capability. Perhaps most importantly, HCFA’s presence may make state
surveyors more attentive to their survey tasks than they would be if they were not being
observed. This is an example of the Hawthome effect, in which individuals tend to
improve their performance when they are aware they are being studied. As a result,
observational surveys do not necessarily provide a valid assessment of typical state
surveyor performance.

Another HCFA oversight mechanism, which pred HCFA's recent nursing home
initiatives, also has significant shortcomings. Under the State Agency Quality
Improvement Program, each state does a yearly self-assessment and informs HCFA as to
whether it is in compliance with seven survey requirements, such as investigating
complaints effectively. As an oversight program, its effectiveness is limited because
HCFA does not validate the information included in the states’ self-assessment as was
required under this program’s predecessor, and thus has no assurance that the states
surface all serious problems or that they correct all the problems they have identified.
For instance, in our prior work we found that some states were not promptly reviewing
complaints filed against nursing homes, yet they had not identified this problem to HCFA
as part of their quality improvement program.® In addition, HCFA has no policy
regarding consequences for states that do not provide accurate information through this

SGAO/HEHS-99-80, Mar. 22, 1999.
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program. Furthermore. although the program also addresses some state agency
performance standards that must be reviewed by HCFA's staff. these standards do not ~
include some important aspects of a state agency's performance, such as determining
whether the timing of a state agency’s surveys can be predicted by the nursing homes.

HCFA REGIONS ARE INCONSISTENT IN HOW THEY CONDUCT QVERSIGHT
ACTIVITIES

In addition to these weaknesses in its oversight mechanisms, HCFA regions are uneven in
the way they implement them, resulting in limited assurance that states are being held
equally accountable to federal standards, including the recent initiatives. Although
HCFA established the current federal monitoring surveys to develop a uniform national
approach for regions to follow, the regions use different methods for selecting surveys to
review and for conducting reviews. Examples follow:

e Some regions comply with HCFA guidance on comparative surveys by selecting
homes with no established pattern of deficiencies, while other regions focus on homes
that the state has already identified as having serious deficiencies. By doing the
latter, HCFA is unlikely to identify situations in which state surveyors underreport
serious deficiencies. Furthermore, HCFA's broad guidance for selecting
observational surveys does not ensure that its reviews assess as many state surveyors
as possible to maximize the training effect.

¢ In conducting comparative surveys, the regions vary in how they select resident
samples, with some regions selecting a sample that includes some overlap with the
state’s sample and other regions making no attempt to do so.

o The regions also, on average, spend very different amounts of time to conduct an
observational survey. While the average time spent on these surveys is 52 hours, the
regions range from an average of 27 hours to 71 hours to conduct these surveys, thus
raising questions about the level of effort some regions devote to gauging state
performance. Table 1 provides additional detail on the variation in regional resources
available and in the time spent to complete observational surveys.

6 GAO/T-HEHS-00-27



18

Table 1: Variation in Resources Available and in Time to Complete Observational
Surveys

Region Ratio of state to | Ratio of observational | Average no. of hours per
federal surveyors | surveys required in observational survey
1999 to federal (Oct. 1998 - July 1999)
surveyors
Boston 1410l Swl 2
New York 33w 7t0 31
Philadelphia to 60 49
Atlanta to Tto 6
Chicago to 8to 7
| Dallas 60to! |- 10t0 3
| Kansas City 3010 6o ]
Denver 1810 410 5!
San Francisco 2710 8to 54
Seattle 161 30 52
Nationwide 2801 Tto 52

In addition, HCFA regional officials make different use of the State Agency Quality
Improvement Program for overseeing state agency performance. Some regions
supplement information provided by the states through the quality improvement program
by extensively analyzing available survey performance data, while other regions do not
believe there is a need to use these supplemental data to assess state survey performance.
For example, HCFA's Atlanta region recently started a program to conduct in-depth
analyses of each state agency in its region using available survey data. Through these
analyses, the region determined that the annual state surveys of nursing homes in four of
its eight states are highly predictable, contrary to HCFA policy. It also found that in four
of the six states where it has completed reviews, more than half of the time state
surveyors did not conduct revisits of nursing homes, to determine whether identified
deficiencies had been comrected, within the 55 days recommended by HCFA.

In testimony before your Committee this summer, we also noted that the HCFA regions
do not consistently monitor state implementation of new, stronger policies resulting from
HCFA's nursing home initiatives. When we asked the regional offices how they were
monitoring states’ implementation of these initiatives, their responses ranged from no
monitoring of most of the implemented initiatives to requiring states to submit special
monthly reports on how they were implementing several of the initiatives. These uneven
monitoring practices, combined with the limitations we found in HCFA’s more
formalized monitoring approaches, result in HCFA not being sufficiently informed about
what the states are doing to implement these initiatives.

HCFA'’S OPTIONS FOR ADDRESSING POORLY PERFORMING STATE
AGENCIES ARE INADEQUATE

Even if HCFA identifics inadequate state agency performance, it currently does not have

an adequate array of effective remedies or sanctions to ensure corrections. Most
commonly, HCFA provides training to surveyors or survey teams. HCFA may also

7 GAOQ/T-HEHS-00-27
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require the state to submit a plan of correction. provide technical assistance, and assume
responsibility for developing the state’s survey schedule. [f these remedies fail, HCFA
has two sanctions available that it may then apply--reducing a state's survey and
certification funding or terminating its survey contract. Because of the extreme nature of
these sanctions, HCFA has only once reduced state funding and has never terminated a
state’s contract.

To support reducing the state’s survey and certification funding, HCFA requires evidence
showing a pattern of inadequate state performance, which its current oversight structure
does not effectively provide. In essence, HCFA must show that a state agency
demonstrates a pattern of failing to identify serious deficiencies. However, because
HCFA conducts so few comparative surveys, and observational surveys are not intended
to identify all missed deficiencies, it is not currently possible for HCFA to establish that a
state consistently fails to identify serious deficiencies.

As part of its nursing home initiatives, HCFA established a task force in late 1998 to
expand and clarify the definition of inadequate state survey performance and to suggest
additional remedies and sanctions for state agencies that perform poorly. The task force
has preliminarily proposed two additional sanctions for HCFA's use: (1) placing a state
agency on notice that it is not in compliance with its Medicaid plan regarding nursing
home survey performance and (2) requiring HCFA officials to meet with the governor
and other high-level state officials. Although HCFA refers to these two proposed actions
as sanctions, they are not as severe as what are normally thought of as sanctions and may
not be forceful enough to compel a state to improve its performance. Regarding placing
the state agency on notice, we were told that it means that HCFA expects its regions to

-work collaboratively with ctate agencies to urge compli

work collabo e with the :-:-..,l.-...-ms in
their state Medicaid plans. Furthermore, although the proposed sanction requiring HCFA
officials to miet with the govemor or other state officials can raise problems to a higher
level in state government and possibly secure greater state support to improve
performance, it is not clear what effect this sanction would have in compelling a state
agency to improve its performance. HCFA intends to have these two new sanctions in
place by the end of 1999. HCFA also plans to issue additional $tate survey agency
performance standards and measures, and indicated that over the next 18 months, it will
determine whether the expanded remedies and sanctions have been effective in
improving state agency performance. At that time, HCFA will determine whether
additional remedies or sanctions should be developed.

HCFA SHOULD STRENGTHEN ITS OVERSIGHT OF STATE PROGRAMS

HCFA has taken many positive steps--including 30 wide-ranging initiatives--that
demonstrate its commitrent to improving the quality of care that nursing home residents
receive. These steps include a major effort to enhance its oversight of state agencies, but
the limited scope and rigor of its various state performance monitoring mechanisms, and
their uneven application across the regions, do not give HCFA a systematic, consistent
means of assessing state survey performance. Specifically, the negligible use of
comparative surveys, combined with delays in starting them, does not provide HCFA
with sufficient evidence to determine whether states are appropriately assessing nursing
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homes’ compliance with federal standards. Furthermore, inconsistencies among the
regional offices in their oversight of state agency performance hamper HCFA s ability to
ensure that all state agencies are being held equally accountable for their performance.
Even though HCFA is strengthening its oversight mechanisms to be able to establish a
pattern of unacceptable state survey performance, it has not developed effective
alternatives for ensuring that states meet federal standards.

Our report issued today contains several specific recommendations to HCFA to
strengthen its oversight of state survey agencies’ activities. These recommendations are
intended to help HCFA ensure that states meet federal standards for centifying that
nursing homes provide adequate care and consistently implement the more stringent
standards required by HCFA's recent initiatives. Our recommendations include thax the
HCFA Administrator

* Improve the scope and rigor of HCFA'’s oversight process by increasing the use of
comparative surveys and ensuring that they are initiated more promptly after states’
surveys.

¢ Improve the consistency of HCFA oversight across regional offices by
standardizing procedures for selecting and conducting federal monitoring surveys.

e Further explore the feasibility of appropriate, alternative remedies or sanctions
for those states that prove unable or unwilling to meet HCFA's performance
standards.

In reviewing a draft of our report, HCFA reaffirmed that enhanced oversight of state
programs is critical to improving the quality of care in nursing homes and generally
agreed with our recommendations. Although HCFA indicated that it needs to further
evaluate the appropriate course of action, it is clear that HCFA's continued efforts and
initiatives, in concert with the Committee’s ongoing oversight, have the potential to make
a decided difference in the quality of care for the nation’s nursing home residents.

Mr. Chairman, this concludes my statement. I will be happy to answer any questions that
you or other Members of the Committee may have.

GAO CONTACT AND ACKNOWLEDGMENTS
For further contacts regarding this testimony, please call William J. Scanlon or Kathryn
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included John Dicken, Jack Brennan, and Mary Ann Curran.
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The federal government and the states are jotnﬂy raponmble for ensuring
that the nation’s more than 17,000 ing homes provi q care to
their highly vulnerable 1.6 million elderly and disabled residents. The
Health Care Financing Administration (HcFa), within the Department of
Health and Human Services, is responsible for ensuring that each state
mmblislm andnmmminsasurveycapabﬂityﬂ\a:eﬁ‘ecﬁveblldennﬁa and
ing homes that receive Medicare or Medicaid
payment& Under connact with HCFA, state agencies conduct surveys at
nursing homes to ensure that the homes provide quality care to residents.
On the basis of their surveys, these agencies certify to the federal
government that each home is in compliance with federal nursing home
standards, which enables the home to receive federal payments. Federal
payments to these nursing homes under the Medicare and Medicaid
Pprograms are expected to total $39 billion in 1999.

In previous reports to you, we found that residents received an
unacceptably poor quality of care in some nursing homes and that the B
federal and state programs designed to identify and correct these
problems had significant weaknesses. For example, we reported that

nearly a third of the 1,370 homes in California had been cited for care
violations classified as serious under federal or state deficiency
categories;'

one-fourth of the nation’s nursing homes had serious deficiencies that
caused actual harm to residents or that placed them at risk of death or
serious injury and that 40 percent of these homes had repeated serious
deficiencies;?

serious complaints alleging that ing home residi are being harmed
can remain uninvestigated for weeks or months, prolonging situations in
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which resid may be subject to abuse, neglect resulting in serious care
problems like malnutrition and dehydration, preventable accidents, and
medication errors;? and

when serious deficiencies are identified, federal and state enforcement
policies have not been effective in ensuring that the deficiencies are
corrected and remain corrected.*

In response to these problems and our recommendations, HCFA has
developed about 30 initiatives to hen federal standards, oversight,
and enforcement for nursing homes.® One of these initiatives is to enhance
federal oversight of the state survey agencies to help ensure that the states
are adequately protecting the health and safety of nursing home residents.
When it is determined that a state agency is not adequately performing its
survey responsibilities, HCFA has indi d it would develop

sancﬁonstopemhzeﬂ\estateagmcy, ludi inating its
HCFA’s initiatives are fundamental to its ability to hold smm aooo\mtahle
for reliably and consistently performing their ponsibilities

for certifying that nursing homes meet Medi and Medicaid standard:
and provide quality care for nursing home residents.

Becmsemeﬂ'ecﬁvewetmghtpmmiscﬂncaltoﬂcnsablhtytomge
the states’ success in implementing HCFA's manymlnanves, you asked us
to eval HCFA'S sight p of state i home
survey process. Specifically, we d (1) the effecti of HCFA's
approaches to assessing state agency performance, (2) the extent to which
HCFA's regional offices vary in their application of these app hes, and
(3) the corrective actions available to HCFA when it identifies poor state
agency performance. To do this work, we d HCFA's 10 regional
offices to obtain data about each region’s oversight programs from 1996 to

- the present; interviewed officials at HCFA's headquarters in Baltimore as

well as federal surveyors and their in HCFA's regional offices;
interviewed HCFA officials from the Atlanta, Kansas City, and Seattle
regions and met with state surveyors and their managers in four states
from these three regis Florida, Mi 1, T , and Washi
and reviewed data provided by HCFA and its regional offices regarding the
mnnberandtypaofovemghtmviewsoonductedduﬁngﬂ\epastayems.
We conducted our work b March and September 1999 in

d with Hy pted government auditing standards.

‘GAO/HEHS-09-46, Mar. 18, 1899.
SA list of related GAO products is included at the end of this report.
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Results in Brief

Since last year, HCFA has a series of initiatives i ded to
addnm qtmhtyptoblemsfamngme nation’s n\nsmg home residents,
its p! for \g state cies that survey
nursing hommtoensumthtycare.’l‘heobjecﬁve of HCFA's oversight
gram is to eval the adeq of each state agency’s performance in
ensunngqualltycaremnuxsmghomw but the mechanisms it has created
todosoarehnutedind\eirscopeandeﬂ‘ecnvenm In addition, HCFA's

are not applied ly across each of its 10
regional offices. As a result, Hcra does not have sufficient, consistent, and
liable data to eval the effecti of state agency performance or

the success of its recent initiatives to improve nursing home care. Given
the wide range in the frequencies with which states identify serious
deficiencies, HCFA cannot be certain whether some states are failing to
identify seri deficiencies that harm ing home resid

Furthermore, HCFA does not have an adequate array of effective sanctions
to encourage a state agency to correct serious or widespread problems
with its survey process.

HCFA'S primary mechamsm to monitor state survey performance stems
from its y to survey lly at least 5 p of the
nation’s 17,000 nuxsmg homes that states have certified as ehglble for
Medicare or Medicaid funds.® But HCFA'S approach to these federal
monitoring surveys does not produce sufficient information to assess the
adequacy of state agency performance. To fulfill its 5 percent monitoring
mandate, HCFA makes negligible use of its most effective technique—an
independent survey done by HCFA surveyors following completion of a
state’s survey—for assessing state agencies’ abilities to identify serious
deficiencies in nursing homes. For the vast majority of states, HCFA
reqmmonlyoneonwoofmeseeompamnvesurveyspermm per year.
Yet, in the 64 p surveys ducted from October 1998 to
August 1999, HcFA found deficiencies that were more serious than those
the state found in about two-thirds of the surveys, which suggests that
some state surveyors miss some serious deficiencies. But because of
elapsed time between the federal and state surveys, HCFA cannot tell
wheiher iie differences between iis survey resuiis and those of ihe staie
are attributable to poor state performance, such as underreporting by state
surveyors, or to conditions in the nursing home that changed since the
state survey. Rather than maki jive use of ¢

HCFA focuses 90 percent of its own survey efforts on “observationat

*The Omnibus Budget Reconciliation Act of 1987 refers to the surveys HCFA must conduct as
“validation surveys.” HCF‘Aub:udmnhv:Mammm “federsl monitoring surveys,” which
of .
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surveys,” in which it relies on its regional surveyors to observe state
surveyors as they conduct at least a portion of their surveys, While this
approach is useful in many respects, including identifying training needs
for state surveyors, it also has a serious limitation as a way to eval

state performance. HCFA's presence may make state surveyors more
attentive to their survey tasks than when they are not being observed (the
Hawthomne effect); therefore, this approach does not necessarily provide a
valid of typical perfi

A d HCFA igh hanism also has significant shortcomings.
AboutSyeazsago, HCFA )! d the State A Quality
Program (saQiP), a program under which the state agency
doaaselfmnenttomfonnummatleastonceayear whether the
state is in compli with seven Fori , all
stammexpectedmevalumethensmveyors ability to correctly
ing homes and to conduct complaint

investigations eﬂectlvely. SAQIP is limited as an oversight program,
however, because HCFA (1) does not independently validate the
information that the states provide, so it is in whether all
problems are identified or whether identified problems are being
corrected, and (2) has no policy regarding consequences for states that do
not comply. For example, inour prior work, we found that some states
were not p i ing homes and
that thm stam had not ldenuﬁed this problem in their SAQIP reports to
HCFA.” SAQIP also includes four indicators of state performance that HCFA,
mtherﬂmnmemta, asseses. SAQIP specifies, for example, that HCFPA will

states ing home surveys within specific
ﬂmﬁamanda\termesurveyreslmsmmncnsdambase However,
the four indicators do not add: P of a state

agency’s performance, such as the predlctablhty of the timing of state
surveys.

In addition to these \ inits igh HCFA regions are
uneven in the way they implement them, mulﬂnginlln\ltedasuram:e
-that states are being held equally accountable to federal standards,

mcmdmgd\ereoentuﬂuanvammommﬂmbhshedﬁwm

fedualmonltomgsuweysto ] aumform i app h for
regions to follow in conducti d sigh surveys,ﬂ\e gions use
different methods for selecting sigh and i

- Some regions, for i , comply with HCFA guidance to select homes

with no established pattern of deficiencies, while other regions focus on

TGAO/HEHS-00-80, Mar. 22, 1960,
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homes that the state has already identified as having serious deficiencies.
Regions that take the latter approach are untikely to ldenﬁfy s:tuanom in
which state surveyors underreport serious defici The regions also,
on average, spend very different amounts of time on observational
surveys. While the average time spent on these surveys is 52 hours, the
regions range from about 27 hours to about 71 hours to complete these
surveys, thus raising questions about the level of effort some regions
devote to gauging state performance. In addition, HCFA regional officials
have varying views about saQiP's effectiveness as an oversight program. As
a result, some regions supplement sagip information by extensively
analyzing available survey performance data, while other regions do not
believe there is a need to use these supplemental data to assess state

survey performance.

Even if HCFA identifies inadequate state agency performance, it currently
does not have a sufficient array of effective remedies or sanctions at its
di: | to ensure adeq state performance. When HcFA identifies poor
staneagencysuweyperfonmnce.umnmlplnymormoreofsevual
remedies, such as requiring the state to submit a plan of correction or
pmvidingspeda.lu-mnmgwﬂ\estxtesurveyom If these remedies do not
bring mesuneagencymwcompuance with survey standards, HCFA has
two cti g a state’s survey and certification
f\mdmgortennimnngmeagency'ssmveyeontemmeolﬂ\e
extreme nature of these sanctions, HCFA has only once reduced state
funding and has never terminated a state agency’s contract. Although HCFA

is idering additional cth on the basis of our review of them, we
believe that their p I to compel a state to imp) its performance is
doubtful.

To assist HCPA in effectively ing state ies and achieving the
goals of its broad , We are ding that HCPA imp:
the scope and rigor of its state sigh hani P! the

of its ight across its regions, and further exp the
feastbxhwofaddiﬁm\almnediamdsamdnm(orsutesﬂmtpme

unable or unwilling to meet HOFA'S perfonmance siandards.

Background

HCFA is required by statute to establish an sight p for evaluati

the ad: and effecti ofeachstauasnmmnghomesmvey
BIf HCFA d i t.hazasweagmcy‘ssmveypelommweis

inadequau: ltisam.honzedto approp dies or sancti

See sections 1819 (£)(3) and 1919 (g)(3) of the Social Security Act.

Page 5 GAOVHERS-00-6 Foderal Nurning Home Oversight



B-231789

against the state agency. Among HCFA’s remedies and sanctions are
requiring the state to submit a written plan of correction explaining how it
plans to eliminate the identified deficiencies; reducing federal funds for
state survey and certification activities; and, ultimately, terminating HCFA's
contract with the state. HCFA surveyors in its 10 regional offices carry out
the oversight of state agencies.

Every nursing home that receives Medi or Medicaid funding must

d a dard swrvey conducted by the state agency no less than
every 15 months. This survey entails a team of state surveyors spending
several days on-gite conducting a broad review of whether the care and
services del d meet the d needs of the residents.? The Omnibus
Budget Reconciliation Act of 1987 (0BRA 87) requires HCFA surveyors to
conduct federal oversight surveys in at least 5 percent of the nursing
homes in each state each year within 2 months of the state’s completion of
its survey.! The following table shows the number of nursing homes per
HCFA region, the number of federal monitoring surveys each region is
required to conduct in fiscal year 1999, and the number of federal
surveyors who du sing home itoring surveys as of
August 1999.

Table 1: Nursing Homes, Required
Surveys, and Federal

Foderal
Surveyors Available, by HCFA Region

.}
Federal monitoring  Federal nursing
home surveyors

surveys required to
g mest 5% req In asof
office homes fiscal year 1999 August 1999
Boston 1,170 63 12
New York 1,020 56 7
F i 1.526 84 12
Atlanta 2,772 139 18
Chicago 3,784 189 2
Dallas 2,398 122 "
Kansas City 1,693 84 12
Denver 666 37 8
SanF 1,681 89 1
Seattle 497 ‘32 9
Total 17,207 895 122

*The stxndard survey is used to meet HCFA's requirement to certify homes for Medicare and Medicaid
participation.

WA reindnrieen of five reviews must be conducted in each state each year, even if tris brings the total
number of required reviews to more than 5 percent.
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HCFA'S recent initiatives relating to assessing state agency performance are
the latest in a series of approaches HcPa has used since OBRA 87 was
enacted. Until 1992, acra conducted only surveys, in which
lederalmnveyorsperlormedanmdepmdmtmeyohhomeand
compared their results with the state's. Since 1992, BCPA has used a mix of
comparative and different variations of observational surveys. For
me.ﬁmnlmmhlyl%ﬁd\ereaommedsmveysinﬂﬁchmey

ly observed individual state surveyors as they performed a survey,
but did not communicate with them until the last day of the survey.
Starting in 1995, BCFA regional surveyors observed the state surveyors and
actively commumicated with them during the survey. Under this approach,
federal surveyors provided on-the-spot trainin tot.hestazemeyom
Starting in July 1996, HCPa allowed the regions to d p variations of this
approach, and by 1998, multiple regional variations existed. Among these
were partial observational surveys that focused on only parts of the
survey, and participatory surveys in which federal surveyors became
members of the state agency teams.

As part of its broader nursing home initiatives, in October 1998 HcFa
introduced its program of state survey agency
perionmance, referred to as ine federal monitoring survey. This program
modified HCPA's prior oversight programs and has two components. The
first comp isa tiv meymwmchawnoffederal
surveyors conducts a lete, i dent survey of a nursing home
alterthestatehaseomplewdltsmey,andthmcompamﬂwmﬂn
with the state’s.!! The second component, which is HCFA’s primary
monitoring technique, is an observational survey, in which generally one
or two federal surveyors accompany state surveyors to a nursing home
either as part of the home’s annual standard survey or as part of a revisit
or a complaint investigation.'? During these observational surveys, federal
surveyors watch the state surveyors perform a variety of tasks, give the

surveyors verbal feedback, and later provide a rating of the state
smeympufommmmmmm
observational surveys ep an ] types of
cbservational surveys that 5CFA'S icglois ‘lﬁve \.ﬁeu over ihe previous &
yeers.However,mukeeanIerm | surveys, the revised surveys
are intended to have a nati d p l, a national focal point

"hmmmmmmmmmmmmmﬂguu
of survey et out tn HCPA'

FRevisity are wrveys that are wm-mu—hmmmmm
deficiencies, in ordey to determine whether the
rvestigation is made when s complaint has been fied against the hore.
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for collecting data about the surveys, and a single national database for
tracking survey results.

In addition to the formal review activities required under the federal
monitoring surveys, HCFA has other sources of information available for
evaluating state agency performance. One such source, saQrp, initiated in
1996, requires states, in par hip and collaboration with HCFa, to

‘develop and implement quality improvement action plans to address

deficiencies in the state’s survey process that either the state or HCFA has
identified. In addition to SAQIP, a few regions also use information from
HCFA's database on survey results to assess state performance in areas
such as timeliness of providing information to nursing homes regarding
identified deficiencies and the timeli of enf actions.

Limitations Hinder
HCFA Oversight
Programs’
Effectiveness in
Assessing State
Survey Performance

HCFA’S current strategy for assessing smxe agency survey performance has
limitations that prevent HCFA from d and reliabl

The ber of parative surveys required to be
completed each year is negligible in that only one or two are required in
most of the states, and over half of the comparative surveys are started
more than a month after the state completes its survey. Observational
surveys are also limited in their effectiveness because these tend to cause
state surveyors to perform their survey tasks more attentively than they
would if federal surveyors were not present (the Hawthome effect), thus
masking a state’s typical performance. Observational surveys have also
had other problems during their first year of implementation, such as the
fact that federal surveyors are not required to observe state surveyors
performing most survey tasks, the lack of an effective data system for
recording results, and the slowness of written feedback to state surveyors.
Finally, saQir does not require independent verification of states'
self-reported performance, and its dards do not add all imp
aspects of the state survey process.

HCFA's Use of
Comparative Surveys Is
Negligible

Although comparative surveys are the only oversight tool that furnishes an
independent federal survey where results can be compared with those of
the states, HCFA's use of them is negligible. Conducting a sufficient number
of these comparisons is important because of concern that some state
survey agencies miss significant problems. For example, HCPA surveyors
found deficiencies that were more serious than those found by the state
surveyors in about two-thirds of the comparative surveys they conducted
between October 1998 and July 1999.

Page 8 . GAO/HEHS-00-8 Foderal Nursing Home Oversight
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As we reported in July 1998, state agency surveyors can miss problems
that affect the health and safety of residents.'* In addition, BCPA data show
significant variation in the extent to which state surveyors identify serious
deficiencies. For example, state survey agencies in Idaho, Kansas, North
Dakota, and Washington identified serious deficiencies in more than hailf
of their surveys. On the other hand, state surveyors in Maine, Colorado,
Tennessee, and Oklahoma identified such problems in only 8 to 13 percent
of their surveys.! With such a range in identified serious deficiencies in
nursing homes, HCFA needs to know to what extent such data accurately
portray the quality of care provided or the adequacy of state survey agency
performance.

Of the 64 comparative surveys that #HCFA completed between October 1998
and July 1999, 44 (69 percent) identified a more serious deficiency than
had the state surveyors. For le, during a tive survey
conductedatanmsinghomeinbﬁmnimNovembeﬂw&mcnlmmdM
deficiencies that it believes state surveyors should have, but did not,
identify during their review about 6 weeks earlier. One of these
deﬁdmdmidenﬁﬁedslxmdennwmsenumﬁonalmwasmbmng

]\ d by the nursing home, resulting in significant weight
lmsevernlnn}mn One resident lnst 19 percent of hie weight hetweoen
June and October 1998. His weight at the time of HCPA's survey was 93
pounds, which Hcra indicated was significantly below the resident’s
minimally acceptable body weight of 108 pounds. Less than 4 months after
thxsrwdemsadnﬁsionwd\elmme.hehadalsodeveloped!wo

severe p sores, which the nursing home was
mappmpﬂmelyumﬁmwlmaawnﬂmmmnuﬁmmmdmmt
intended to heal pressure sores but rather to prevent irritation to the skin.

UnﬁllM.compau!ivesurveyswmﬂnesolenmhodﬂcm\mdmcany
out state agency sigh ponsibilities. A \g to HCPA d

- the agency began to d its reli on jve surveys in 1992
because (1) it was difficult to adjust for changes in the nursing home that
may have arisen between the dates of the state and the federal surveys,
(2) two separate surveys during a short time period created a strain on the
nursing home, (3) too much time had passed between the completion of
the state survey and the time the state received feedback from federal
surveyors for the state surveyors to recall the details of the survey, and
(4) comparative surveys were resource-intensive.

PGAVHEHS-08.202, July 27, 1998,
“Based on standard surveys conducted between Jauary 1907 and April 1999.
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Under the revised federal monitoring surveys, started in October 1998,
HC¥PA acknowledged the need to do more comparative surveys than the 21
that had been done over the previous 2 years. Nevertheless, under this
program, only about 10 percent of the federal monitoring surveys
completed each year must be comparative surveys, and the remaining

90 percent may be observational surveys. Specifically, HCFA now requires a
minimum of one comparative survey in states having fewer than 200
nursing homes, two in states with 200 to 599 nursing homes, and three in
states with 600 or more homes. Table 2 shows the minimum number of
comparative surveys to be completed in each state and the District of
Cotumbia

Tabie 2: Minimum Number of

by State

Yearty,

Page 10

L~

Minimum
number of
comparative
Number of homes surveys
in state (as of May required each  Number of
1999) year states States
Fewer than 200 1 20 Alaska, Arizona, Delaware,

District of Columbia, Hawaii,
Idaho, Maine, Montana, Nevada,
New Hampshire, New Mexico,
North Dakota, Cregon, Rhode
island, South Carolina, South
Dakota, Utah, Vermont, West
Virginia, Wyoming

200 to 599 2 24 Alabama, Arkansas, Colorado,
Connecticut, Georgia, Indiana,
lowa, Kansas, Kentucky,
Louisiana, Maryland,
Massachusetts, Michigan,
Minnesota, Mississippi, Missouri,
Nebraska, New Jersay, North
Carolina, Oklahoma, Tennessee,
Virginia, Washington, Wisconsin

California, Florida, lllinois, New
York, Ohio, Pennsylvania, Texas

600 or more 3

~

While providing important information, the low number of comparative
surveys will not permit HCFA to determine how representative these one to
three surveys per state are of overall state performance.

" GAO/HEHS-00-8 Pederal Narsing Bome Oversight



B-281758

Gap in Time Between State
Survey and HCFA
Comparative Survey Makes
Assessment of State
Performance Difficult

HCFA reestablished the comparative survey as part of its oversight survey
process in 1998, but it has not adequately addr d the earlier

about the time that elapses between the end of the state’s survey and the
start of the federal survey. Wetomdt.hatmdgvsonavengepmd
between these dates for surveys leted from October
1998 through July 1999. Although this meets the requirements of OBRA 87,
the gap in time between the two surveys raises the possibility that changes
at the nursing home between the two surveys were responsible for
differences, thus calling into question the extent to which federal resuits
can be used to assess state performance.

OBRA 87 requires HCFA to start a ive survey ina ing home

. within 2 months of the completion of the state’s survey. HCPA's conclusions
about the state’s survey effecti are supposed to take into

the difference in time. B: P ofa ing home, such as

residents, staffing, and ownership, can change in a short period of time,
developing a fair and accurate assessment of state surveyor performance
after a lapse in time can be difficult. Several state and HCFA surveyors we
interviewed told us that the time lag between the surveys continues to be a
problem. Our analysis shows that for the 64 comparative surveys that HCFA
completed between October 1998 and July 1999, 33 days, on average, had
pmsedfromtheﬁmethestatecomplewditsmeymﬂlncmmnedits
comparative survey. Sixty-three of these P surveys

within the 2-month time frame mandated by 0BRA 87, while only one, which
started 68 days after the state’s survey, did not.!* Four regions averaged
fewer than 30 days, with the Dallas and Denver regions averaging 17 days.
At the other end of the scale, the Atlanta and New York regions averaged
43days,whﬂemennladelphiaregionavemged47dmhbh3dwwsthe

- number and time frames of surveys

October 1998 and July 1999.

BThe median time for the start of the 64 comparative surveys was 32 days.
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Table 3: Time Frames for the Start of

e ———————— e —

the 64 Comparstive Surveys HCFA Days from end of state survey to start Number of comperstive

Conducted Between October 1998 and of survey surveys

July 1999 Oto 10 7
111020 10
21030 12
311040 12
41 50 10
51t0 60 8
Over 60 5
To avoid the problems presented by gaps in time between the state and
federal surveys, in August 1999 HCFA instructed its regions to start
compamﬁvestnveyswiﬂtinzw4weekaanerthemte'ssurvey,bemxse
thelﬁmeﬂmtelambetweenthetwowveys,melmlikelyitwmbe
that a home's envi t, staff, or resid will have changed. While this
is an imp t, a delay of weeks in the comparative survey
couldstillmmtmpmblelm.smteandfedemlsuxveyomwldmﬂm
companﬁvesmveysarenmmeﬂecﬂveandxeﬂableinass&ingsuw
pertonmmellﬂ\eysunirmnediatelyaﬂerﬂlesmwhaseomplewdm
survey, even as soon as the day after the state’s exit from the home.

Observational Surveys’ HOFA relies on observational surveys as its primary federal monitoring

Effectiveness Hindered by technique. Observational surveys m:y help HCFA 't:‘:ldenﬁg‘:t:te ‘:E::cy

: i s training reeds on a real-time basis, but several problems inhibit
maRd Transitional surveys from getting a clear and accurate picture of a state's survey

mpabﬂity.Asdwgned,dmswveyshaveasymnﬂcweah\minthatmey
req\ﬂmfedemlsuweyorstoobservestamemrveyomasmeyconducta
survey. Because they knowmeymbeingobserved,statesurveyommay
bemomamﬁvetosu:veymsksﬁmnﬂ\eywouldnommuybe.lnaddlﬁon
to this ) HCFA has d I specific probl asit
transitions from its previous types of observational surveys to those now
being conducted. For example, the surveys (1) cannot identify all
significant deficiencies that state surveyors miss, in part because HCFA
surveyors are not required to observe most of the tasks state surveyors
perform; (2) necessitate that one HCFA surveyor must oversee the efforts of
asmm\ymﬂ\mesmtesurveyorsatoneﬂme;@)ntemnesurveyomfor
smnesuweyacﬁvtﬁa&muenotrequhedbyfedemlsuxveyleguhnom;
and (4) have had data probk that p: HCFA from
assessing the results of observational surveys conducted since

October 1998. In addition, HCFA surveyors have not always given timely
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written feedback to state cies with to state surveyors’

il

performance so that corrective action can be implemented promptly.

Unlike ive surveys, obser ] surveys do not require HCPA
surveyors to perform an independent review of a nursing home. Instead,
HCFA surveyors observe state surveyors as they perform portions of a
survey and rate them on one or more of eight possible survey tasks.'® As a
result of observing only a portion of the survey, HCFA surveyors cannot
determine whether state surveyors identify all significant deficiencies.
HCFA officials told us that observational surveys were not designed to
identify all deficiencies. They also said that of the 631 observational
surveys completed between October 1938 and August 1999, only 8

Ap ) identified deficiencies that were more serious than those
identified by the state.!” During our interviews, nine of the regions
indi d that obser ] surveys allow them to help state surveyors

identify deficiencies that may otherwise be missed but that the surveys do
not ensure that HCPA surveyors identify all serious deficiencies. The Kansas
- City region agreed with the other regions but also indicated that federal
surveyors can identify deficiencies missed by state surveyors if they
perform all eight survey tasks, as this region says it does, during an
observational survey.

Dmhumobsavaﬁammveyfedaﬂmmmmedw
observe only two of the eight tasks—the p ti

deficiencies and the resid reviewundquality—of-llfem“hn
result, during any given survey, federal surveyors are not required to
observe most of the survey tasks that state surveyors perform.
Furthermore, some federal surveyors told us that even observing only the
required tasks can be a problem b a single federal surveyor has
sometimes been required to observe as many as three state surveyors at a
‘time. Although RCFA guidance to the regions suggests that one federal
surveyor should be able to observe the work of two or three state

*The tasks are to detertrine how well state susveyors m(l)mmmm
mmmmmmwmdmmmmmu-wam
for review, (5) the analysie of (6) the exit

and (7) the of thy An eighth tagk, with six subtasks,

. includes how wel) obeerve general of the home, kitchen mnd food service:
activities, care and trestmenst of several sampled residents, quality of life for selected sampled
residents, administration of medications, aad the adequacy of the home's internal guality ssscrance
program.

PThese eigit sarveys were all from the Kaneas City reghon.

“Each region must address thxree of the ¢ight tasks in » given pererntage of yearly cheervational
warveya. For instance, the sampie selection task ~hmdhn~wmdlh
during the yesr.
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surveyors, federal surveyors we interviewed indicated that, in their
experience, it is generally not possible for one federal surveyor to
adequately observe more than two state surveyors at a time,

Several state surveyors expressed concern to us that some of the criteria
HCFA used to assess their performance are inconsistent with the survey
tasks required in federal guideli For example, although federal
guidelines do not require an employee of the ing home to p

the state surveyors during the required tour of the home, a state surveyor
in Florida told us that he was criticized for conducting the tour without an
employee present. Officials from one HCFA region confirmed that such
situations have occurred and attributed them to a flaw in the federal
survey’s protocol that does not distinguish between optional and required
survey activities.

Inconsistencies between the federal guidelines and survey protocol
increased when HCFA issued a revision to the guidelines on July 1, 1999.
Some of these changes introduced significantly different survey
requirements, such as a new methodology for state surveyors to use in

lecting a ple of ing home resid to review. A HCFA official
acknowledged that inconsi ies have existed since revised
observational surveys started in October 1998 and that the revision to the
federal guidelines has added to the inconsistencies. She told us that one of
Several HCFA work groups now reviewing observational surveys is working
to identify and elimi thei i i

In addition, the data system developed to support the observational
surveys has not been able to produce usable reports.

B of technical probi with the 1, HCFA regions were not able
to enter survey results in the database for several months. As a result, HCFA
has been unable to use d\edambasetoidenﬂfypooﬂypelfomingstme
agencies or to determine needed corrective actions, The Dallas regional
office found these problems particularly troublesome and told us that its
Surveyors are ext ly fr d with the database b it req

too much time to input data and does not allow easy access to the data
that have been entered. As a result, the region has not been able to use the
database to analyze the results of its surveys.

HCFA officials told us that problems with the data system occurred because
HCFA rushed its development in order to meet the program implementation
date of October 1998 and thus did not follow standard systems
development practices. For example, a requirements analysis was not
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completed to ensure that the system would provide all the infc
HCFA would need to assess state performance. HCFA entered into a contract
in June 1999 to address these problems and to add additional capabilities,
tuding the of a new database for surveys conducted after
October 1, 1999. However, the results of surveys conducted in fiscal year
1999 will not be included in the new datab Although a HCFA official told
- us that it would be ptable for regions not to ider survey results
from the first year of the revised surveys in determining a state survey
agency‘spexfommnce.memhasbea\nogmdanceﬁmnﬂcnreqmﬂngme
in both datab when state

. pelfomlance. Moreover, the observational survey database is now

maintained separately from the database that HCFA uses to track identified
deﬂdenuwmnulsinghoms.Am\ouQ\HCFAplmswmdudeu\emmm
of observational surveys in its redesigned central d. , this
winnotukeplacetorsevunlmoreymaccordmgmﬂcnoﬁdals

Finally, although formal written feedback is not required as part of
observational surveys, the regions we visited provide feedback in this way
to state agencies. To be useful, this feedback should be provided in a
timely manner 0 Lot the siale suiveyois wiw perfonued ihe survey and

their managers so that any needed corrective action can be taken.
Nevenhdm,mmreeofﬂ\efmmmwevmted,memveyomandmeir

eth did not jve the feedback for3to 5
momhsaﬁznhestmeywmconmlewdﬁmhennom.k\wnem,m
surveyors were rised at the of the wri it

was much more critical of their performance than the initial verbal
feedback they received from HCFA surveyors during the survey. Although
the revised surveys started in most states in October 1998, an official of
the Association of Health Faeility Survey Agencies testified that as of late
June 1999, magencynnmgasﬁumamomyofmhadmeeived
no formal feedback. She further
is not effective in improving quality.*®

Some atate ageney officials told pe that ucra's deleys in providing written

feedback have p: d the cies from initiating important corrective
mwmmmwm:mmeywpa{onmmewmidmﬁﬁed
For example, for an observational survey conducted in Florida in October
1998, ucra did not give feedback to the state until February 1999. This
survey found, among other things, that the state surveyors did not
correctly select the resident sample and that HCFA surveyors had to
intervene to ensure that the sample was appropriate. For another survey

*Testimony before the Senats Specisl Committes on Aging, June 30, 1090,
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conducted in Florida in March 1999, HcFa gave feedback to the director of
the state’s survey program in early April 1999, but the state surveyors who
participated in the review and their manager did not receive the written
results until May 1999. In this survey, HCFA found that the state surveyors
were too quick to accept expl ions of app. deficient practices by
the nursing home's staff, thus permitting potentially deﬁclent practices to
continue.

SAQIP Does Not Provide
HCFA With Complete State
Agency Performance Data

In addition to the federal monitoring surveys that are required by statute,
HCFA instructs its regions to use SAQIP to improve and monitor certain state
agency survey-related activities. When a state is not in compliance with a
SAQIP standard, HCFA is expected to help the state develop a corrective
action plan and to work with the state as a partner to correct the problem.
However, saQIP cannot ensure that HcFa knows of significant problems in a
state agency’s activities because SAQIP relies on the state agency to self
certify to HCFA whether it is in compliance with particular requirements
associated with its performance. Because HCFA does not independently
verify the information the states provide, it has no assurance that states
surface all serious problems or that they correct the problems they have
identified. Although saQIP also includes some indicators of state
performance that HCFA itself these indi do not add all
the important aspects of a state agency’s activities.

SAQIP replaced HCFA's State Ag Evaluation Program in 1996.2° Under
the pxev:ous program, HCFA'S regxons analyzed data maintained in HCFA's

to some indi of state performance and conducted
on-site reviews at state survey ies of state d ion to assess

li with other indi For example, to assess a state's '
complalm process, regional surveyors visited the state to review state
ion from a ple of laints filed agai ing homes

and determine whether the state ded iately to the
complaims Each region was requued to tollow the same procedures in

g all state ies, the states were rated on specific activities,
and the mults of each state’s rating were compiled in a single report.

lnesence, Winc!ud&nearlyallofﬂ\esmne broad standards that the
i d, but it shifts the responsibility for assessing
compliance w:th seven standards from the regions to the states. saqp does
not require that HCFA independently verify the state’s assertion.

’Mummwmhwmsmmmmmmumwmm
health agencies, iddney diatysis facilities, nursing homes, and others.
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. Compliance with the other four standards for nursing homes is determined
by HCFA (see table 4).

Table 4: SAQIP Nursing Home [~ e ]
Performance Standards for State - P
Agencies State in a nursing home

— Property
-Ensuvema!msnohorm planso'eonectmaccuptodbym
state agency reflect appropriate actions and time frames to correct
cited deficiencies
—Canduaanmwswuhwwmm
— Ensure in survey
—Maaswemeaccwacyandmrovememmncymapplym
enforcement actions against nursing homes
—EMWWWMWWMM

nursing homes
— Monitor i and support ch: to federal progr
in accordance with regulations

HCFA

— Ensure that each nursing home is subject to a standard survey
not more than 15 months after its previous survey and that the
average surveys does not exceed 12

. jgations, are
or are i with HCFA

As a result of this change in saQi¥’s design, HCFA has no assurance that a
state is in compliance with the first seven standards. For instance, for the
standard that requires states to “effectively investigate and process
complaints filed against nursing homes,” our March 22, 1999, report noted
that Michigan's saQip acknowledged the state had not determined whether
it was investigating and processing compiaints in accordance with state
time frames; yet, the state indicated that it believed it was doing so. When
we reviewed the state documentation, we found that more than 100
pending complaints filed against Michigan nursing homes remained
uninvestigated weeks and even months after their receipt, and that
complaints that weve investigated had not been investigated within
Michigan’s required time frames.® The Atlanta regional office staff also
told us that it identified more significant problems in a state when it used
the previous evaluation program than it does using saQsp. From this
region’s perspective, saQiP does not provide for an in-depth evaluation of a

BGAHEHS00-20, Mar. 22, 1990
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state agency’s survey or operational performance because it depends on a
state’s willi to devote ad for assessment and to be
candid in identifying problems to HCFA.

In addition to removing HCFA's direct responsibility for verifying state
compliance with the seven standards, saQIP does not set nanonal

performance thresholds. For & under the p:
p 1, HCFA reviewed a le of deficienci idmﬁﬁedbythesuma
surveyagencyto‘ whether at least 90 p of them were

properly documented. If a state met this 90-percent threshold, its
performance for this standard was acceptable. SAQIP leaves the
determination of such thresholds to each state, and we found wide
differences among states in the percentages they use. For example, in
1998, Oklahoma's goal was 75 percent, Loui.sxamsgoalwasQOpemmt,
and Wyoming's goal was 100 percent.

s One of HCFA's goals in revising its federal itoring surveys was to
Reglons Are . establish consistency among the regions in the process used to assess
Inconsistent in How state performance. However, differences still exist among the regions in
They Conduct how they select and conduct oversight surveys. Although regions may
Ov ight Activiti need some flexibility in selecting surveys for review, conducting them

ersigh VIues requires a high level of among the regions to ensure that states

are being held equally accountable to federal standards. Additionally, Hora
regions differ in their view of SAQIP's effecti asan ight tool, and
some supplement HCFA'S federal monitoring surveys and saQIp by analyzing
other available survey data to assess state agency performance. Finally,
the regions spend very different amounts of time, on average, conducting
observational surveys, which raises questions about the scope and quality
of their reviews.

Regions Use Different When HCFA established the new federal monitoring survey in October 1998,

Criteria and Methods for :m sugmm Mdlf;’t mﬂnmpmﬂ“’-d surveys, the regions select homes for

Selecting and Conducting e state did not find deficienct rized as “immedi

Surveys for Review Jjeopardy,” “actual harm,” or “substandard quality of care” (see app. I for

deﬂnlﬁmofmsedeﬁda\cyeawgom)”ﬂowever,onlythebauas,
Denver, San Francisco, and Seattle regions indi that they Iy
follow this guid Other regi ally used a variety of other
criteria, including selecting homw for which the state has identified

%Mm:mummﬂcmwmumumwmh
the next year will be on deficiency-free nursing homes.
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continuing serious probl or homes ) d in div B hic areds.
Some regions also indi d that when conducti parative surveys,
theyspeciﬂmnyselecthomu‘ si| d by HCFA for special focus

because of the homes’ poor performance histories.® By focusing on homes
that were identified by state surveyors as having serious problems, HCFA's
surveyors are less likely to identify situations in which state surveyors

i

Another significant difference we found among the regions in conducting
comparative surveys is the way they select a sample of nursing home
residents for review. State surveyors select a sample of a home’s residents
as part of their procedures for evaluating the care and treatment given to
the residents. For this sample, the surveyors may review a resident’s
medical record, interview resid and their relatives, and observe the
environment and care practices of the home. Sample selection is a key
survey task for d vhether a ing home is in li
fedemlmeyxegtﬂaﬂmm\dispmvidingnppropﬂmemwm

In a P survey, fe surveyoxs
determine whether the state surveyors sel d le of
raidan.s,mdﬂmalsowleaasnmpleol’mdammpanonhe
oompanﬁvesmvey

mmmmmmmmmmmwnhmm
that i some 1ap with the state sample and
otherregiommkingnoaﬂemptwdoso Formmple the Kansas City
region tries to include in its sample one-half of the residents who were
included in the state’s le, betieving that this practice allows it to more
closely duplicate the state’s survey and thus obtain a more valid
assessment of the state’s performance. On the other hand, the Atlanta
region makes no attempt to include any of the same residents in its
samples; believing that if systemic care problems exist in a home, any -
mhwindhchsedmemobmWebdievemwbeﬁerdetmnme
for di: tive and state surveys,
fedaﬂanveymsslmldsmleasmmoﬁhesamemﬁdamasmem
sampied in cases in which federai surveyors determine that the state
sample was appropriate. P‘edenlmdstatesmveyomweirwviewed

agreed that reviewing the same le would the yof
wnwaﬁvemmncnsmﬁoweverﬂwyahomwddm
ng the same sample would the tive surveys to start

mﬂxmﬂmzmmumesawey

"lhmnéﬂ:dbyﬂﬂ‘.\hmedﬂlbunm h have ;d
require HCFA’s pursing home HCFA has
wmmmmmwm
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Each of the regions also uses a variety of criteria to select nursing homes
for observational surveys. HCFA's guid for selecting homes i

the regions to use type, size, and gt aphic location of a ing home, as
well as to consider other criteria, including the perf diffe

among state survey offices in the region. Although observational surveys
give HCFA an opp ity to provide on-site training to state surveyors,
Hcrn'sguidancedoamtemunthmmemgiomwmobseweasnmly
state surveyors as possible. For example, the Atlanta and Seattle regions
indicated that surveys are often selected primarily on the basis of the

h ristics of the ing home and not in order to assess a broad
range of state surveyors. At the time of our visit to the Atlanta region, it
had completed seven observational surveys in two of Tennessee's three
districts, but none in the third district. Furthermore, 7 of the 20 state
surveyors reviewed during these surveys had been reviewed two or three
times, while over two-thirds of Tennessee’s surveyors had not been
revlewedatall.'lheAl.IantaregiondidnotindimtealwpamcuhrpmbIem
with the performance of these surveyors that would require repeated
review of their performance.

Regions Differ in Their
View and Use of SAQIP
and Other Available Data

HCFA regions also vary in how valuable they believe saQIP is as an oversight
program. Some regions believe that saqrp is effective, while others believe
some SAQIP dard age states to imp the quality of their
survey p but other standards do not surface all serious problems.
The Atlanta regional office told us that it does not believe sAQrP is an
effective method for tracking and reporting operational problems in a
state agency. Believing that saqip has limitations, some regions supplement
it by analyzing data included in scra's datab to eval state agency
performance in areas such as survey predictability.

The Seattle region, which played a major role in developing saQIp, believes
SAQIP IS an effective oversight tool because it allows state agencies to
identify survey performance problems unique to a state and permits the
state agency to develop corrective action plans. The Philadelphia, Dallas,
and Denver regions believe that some of the seven SAQIP quality
improvement standards the states assess themselves are effective in
states to imp! their survey p , but they also believe
ﬂmd\efmmmhwmmzdsforwmmﬂmmespeﬁomme
are incomplete. For example, although one standard requires regions to
review data to determine whether a state performs its surveys within
statutory time frames, it does not require the regions to assess the same
damtodemmlmwheﬂmasme'smmyscheduleamwsnmsium
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to predict the date of their next survey. Avoiding predictability is
important because the extent of care problems in a nursing home can be
hidden i{ nursing homes can predict when their next survey will occur.

The Atlanta regional office tly d a program to conduct in-depth
mlymofmhmwasmmnsregmbymavﬂablesuweydm
Through these analy the region ined that the annual
state surveys of nursing homes in four of the region’s eight states (South
Carofina, Kentucky, T and Mississippi) are highly predictable,
contrary to HCFA policy. It also found that in most of the states where it has
completed reviews, state surveyors were not ducti visits of nursi
homestodetelmlnewhctheridmﬁﬂeddeﬁdmshavebeeneonected
within HCFA's recommended time frame. Although HCFA recommends that a
state wait no longer than 55 days to conduct its first revisit to a nursing
home, four of the six states for which the Atlanta region completed
reviews did not meet this time frame more than half of the time. Table 5
presents the results of the Atlanta region’s analysis of state time frames
mmwmmmmmmmmmrmm
problems with Florida’s timeli

cace in which state enrvevors

monthsanamehomsongimlmey

Table 5: Percentage of Surveys In
Which First Revisit Was Not Made
Within HCFA's Recommendaed Time

surveys in which

first revisit was

not made within

HCFA's

> Number of recommended

State revisits . time frame
Alabama (through Jan. 20, 1999) 2 76
Georgia (through Mar. 31. 1999) 105 7
Kemucky {through June 1, 1999) 108 22
i (through June 16, 1999) €9 61

North Carolina gh Apr. 20, 1999) 60 i:i
Tennessee (through Mar. 3, 1999) 84 10

After identifying problems with state performance, Atlanta officials meet
with top-level survey and certification management officials in each state
to discuss the results and present the data used to develop the findings.
They then follow up this meeting with a formal letter to the state

#The Atlants region had not snatyses of Florida or South Carolina st the time:
of our visit

Page 21 GAOEHS-00-8 Pederal Nursing Home Oversight




44

B-281739

summarizing the results of the meeting and identifying actions the region
expects the state to take to correct identified problems. These
management reports, which the Atlanta region plans to begin issuing
quarterly, are expected to provide the region with a documented history of
a state agency’s performance over time, making it possible to more readily
identify patterns of poor state performance.

Variation in Resources,
Survey Time Across
Regions

In addition to the variations among regions in the methods they use to
conduct reviews, variations exist in the level of oversight resources
available to them. Table 6 contains the ratio of state to federal surveyors,
the ratio of observational surveys to be completed in fiscal year 1999, and
the number of federal surveyors available to complete them. It also shows
the average number of hours each region spent conducting surveys from
October 1998 through July 1999.

Table 6: Variation in Resources
Avallable for and Time to Complete
Observationa) Surveys

Ratloof Average no. of

Number of observational hours per

federal nursing Ratio of surveys observational

home state to required in survey (Oct.

surveyors (as foderal 1999 to tederal 1998 - Juty

Region of August 1999)  surveyors surveyors 1999
Boston 12 144101 46t 1 26.9
New York 7 333101 70t01 31.0
Philadelphia 12 158101 62to1 48.7
Atlanta 18 328101 68to1 60.9
Chicago 22 30.7t01 80101 706
Dallas 1 59.8t01 10.2t01 375
Kansas City 12 298101 63t01 50.6
Denver 8 176101 - 38to1 58.8
San Francisco 1 26501 75%1 536
Seattle 9 157t 1 30t01 516
Nationwide 122 2830 1 66to1 52.2

Table 6 illustrates that federal surveyors in some regions must conduct
significantly more observational surveys than surveyors in other regions.
For example, at one extreme, Seattle surveyors are required to complete
an average of 3 observational surveys per surveyor per year, while at the
other extreme, Dallas surveyors must perform more than 10. Officials from
the Dallas region told us that they did not have the resources available to

lete the required review of 5 p of state surveys in fiscal year
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1998 and indi d that the shortage would likely p them from
meeting their survey requirements again in fiscal year 1999 unless they
received help from other regions. The region attributed this shortage to
the retirement of several surveyors at the end of the prior year, who had
not yet been replaced, and the need to focus on other, higher-profile
projects. A Dallas region official told us that the region plans to hire two
more surveyors this year, but it will nevertheless need an additional four
or five surveyors to meet its oversight requirements.

As shown in the last column of table 6, there are also large differences in
the rage time that regi have i d to lete observational
surveys since October 1998, ranging from about 27 hours in the Boston
region to nearly 71 in the Chicago region. HcFa officials could not explain
the reasons for such variation. One official theorized that the variations
might be due simply to diffe in how the regis for the time
they spend conducting these surveys but also said that the variations could
signify a difference in the content and quality of the surveys being
performed.

HCFA’s Options for
Addressing Poorly
Performing State
Agencies Are
Inadequate

Although HCPA has authority under the Social Security Act to take
corrective action against a state agency that performs inadequately in
conducting surveys, HCFA does not now have an adequate array of effective
sanctions. HCFA may use several remedies to encourage a state to improve
performance. When remedies fail, HCFA may impose either of two
sanctions—reducing the state’s funding for survey and certification
activities or terminating the state’s survey contract. However, HCFA has
only once reduced a state’s survey and certification funding for failure to

duct surveys in accord with RCFA regulations, and it has never
terminated a state’s contract.™ HCFA is considering regulations to authorize
two additional actions that it classifies as sanctions, but, on the basis of
our review of the proposed regulations, we believe their effectiveness is
doubtful.

HCFA's Criteria for

Applying Present
Sanctions Limits Their Use

HCFA has the authority to take certain actions against a state agency that
performs poorly.? Currently, HCFA defines inadequate state agency
performance to include a state's failure to identify an instance in which

BHCFA reduced survey and certification funding to the California state agency for its refusal to
conduct surveys of aursing homes in 1990 and 1891 in accordance with OBRA 87.

See, for example, sections 1819 (£)(3X(C) and 1919 (EX3XC) of the Social Security Act.
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nmslnglwmeruidemamplmedmimmedmejeopamy or if a state

agency a of other probl including failure to
idemwdeﬂcimdmwhmmetaﬂmmnotbeexplamedbydmnged
conditions {n the home;
dteonlyvﬂiddeﬂdmda;and
veys in d with federal requi
‘When HCFA identifies inad, state perf its first step is to
mwmmumduvuﬂmmdammﬁwmmu\e
- objective of improving the state’s perfc The most ly used
remedy has been to provids ining for individual state surveyors or
survey teams. A HCFA official i d that other dies are
mmwwmmmhﬁmeduﬁwpmmw
dies fail to improve state perf HCPA can im
tions, which are intended to penalt asta:eagencyfmfanmgto

improve performance. See table 7 for the remedies and sanctions now
available to HCFA.

Table 7: Remedies and Senctions
Available to HCFA in Response to
Poor State Agency

Yool Action

R — Provide training to survey teams
— Provide technical mmmmmwn .

g surveys and

—Rmmwawwwmw
in the state’s plan of correction
— Assume ikity for ing survey for the
state agency

Sanctions -— Reduce the state’s Medicaid funding for survey and centification

activities
— Terminate the state’s survey contract
Note: Remediss and sanctions are shown in the order they appear in HCFA documentation.

To reduce a state’s survey and certification funding, HCPa must
demonstrate that the state displays a pattem of failure to identify .
deficiencies in nursing homes.” To develop this information, BcPa
compares the deficiencies it idertifies through its surveys of nursing
homes with those found by state surveyors. When BCFA determines that the
quarterly disparity rate between the deficiencies it identified and those the
state agency identified is greater than 20 percent in at least three of the

PHCFA ] he

based single i of s state’s to identity hesith or selety of &
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hsttmuquanexsandu\estatefnﬂsmconectmedimmywkhmthenm
two it may i this

Currently, the only way HCFA can develop the specific quantitative
evlduweitmedsmidmﬁi&dispan&ymlsﬂm:ghcommﬂve
surveys. However, as previously di: duct too few
such surveys to blish a of inad
perfonname.Forhmuce,ﬁstahesandﬂmeDis&ictofCo!mnbhwmhwe
onlyoneortwooompamﬁvemeysperyw A Hera official

knowledged that g S0 few parati surveysisinsumdem
to blish a ofpoor e ( in any state. Therefore, this
official told us, HCFA attempts to rely on observational surveys to obtain
the needed quantitative evidence, but the official agreed that the present
observadomlsurveysarenotdsignedtopmdeﬂmlnfomaﬁm&

noted, 69 p of the surveys leted as of August 1999
Mmﬁﬁeddeﬁdmdmwmummmﬂmefmmdbym
surveyors, but only in 1 p of their obser I surveys did the

gions identify deficiencies that were more serious. This is largely
. because the goal of observational surveys is not to identify all deficiencies
but rather o observe state survey perfonmance. This, it Goes it appeat

that either the comparative or the observational surveys can provide the
basis HCFA needs to use the sanction of reducing a state’s Medicaid survey
mdeerdﬂcaﬁonhmdingforfaﬂmgtopmpalyidmﬁbdeﬂdamm
nursinghonm

Terminating a contract with a state agency would require HCFA to find a
replacement for the state surveyors. HCFA officials indicated to us that
three altemnatives exist: (1) use federal surveyors to conduct surveys in a
state, (2) contract with another state agency in the same state, or

(3) contract with a state agency from another state. According to HCFA and
state survey agency officials, Hcra does not have a sufficient number of
surveyors to conduct surveys in states that have a large number of nursing
homes. Texas alone has 402 state surveyors, while HcF has 122 surveyors
nationwide. Six other states also have more surveyors than uces,

Furth , even in ller states, the use of federal surveyors for an
extended period could become a problem because they would not be able
wpexfomﬂ\ekmmmlmmmﬂngduﬂesmdod\eﬂespomibmmm
regard to the d al e, the President of the A iation of Health
: FaahtySuweyAgendatoldmtlmoonﬁacﬂngwManoﬂteragency
within the state is i given the
betwemncmandmesfatexmwmagmcy’sconmhasbeen
terminated. The third alternative, 1g with another state, would be
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feasible only if the contracting state had or could hire a sufficient mmmber
of surveyors to conduct surveys in both states.

Potential Effectiveness of
Proposed Sanctions Is
Doubtful

As part of its nursing home initiatives, HCFA established a task force in late
1998 to expand and clarify the definition of inadequate state survey

petfonnameandtosuggestaddxﬁonalmnediesandsancﬁomﬁmtncn
could take against state that perft poorly. HCPA indicated to us

that new instructions should be issued sometime in the fall of 1999.

- However, on the basis of our review of the proposed changes, it is
*  uncertain whether the additional i HCFA s idering will be

. “ s e

strong enough to compel a state agency to improve its performance.

Under its proposed guidelines, HCFA would add seven situations to its
definition of inad, state perf ‘These seven include situations
inwhidmstateagmcyhmapanemoﬂaﬂmto

conductsmveyswhhhrequimdumehma,
use proper enf ga a home;

d to ! in d: with i
emernmsinghomedeﬁciencydmmoncnsdmbm&melymd

accurately;
follow federal standards, protocols, forms, methods, p th policies, -
and systems specified in HCFA's instructions;

ensure that ing homes maintain specific resident inf ion; and

enter ing home resid data into federal data

-Thep d ch include a new dy that would require HCFA to
developaphnofconecuonforﬂwstatemhnplmtlnaddmmm
new sanctions are p d to penalize a poorly performing state agency:
(l)pladngthestaleagmcyonnoﬁceﬂmlﬂsmtmcompﬂancewnhm
Medicaid plan ing home survey performance and

(Z)nqlnﬂngnamomcialstomeetmmthemtegovemoundoﬁu
high-level state officials.

Although HCFA refers to the proposed two new actions as sanctions, they
mmtusevemuwhmbnonmlbdmdaolaswwﬁmuﬂmm
be enough to pel a state to improve its p ‘When we
d&cussedplwmgutemteagawyonnoﬁce,wewmwldbyanﬂh
official that, under this sanction, HCFA exp the regions to wark
collaboratively with state ies to vmht.he i

their state Medicaid plan. The proposed ncmofndabto
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meet with the governor or other state officials can raise problems to a
higher level in state government and possibly secure greater state support
to improve performance. Nevertheless, it is not clear what impact either of
these sanctions would have on a state agency to effect the desired
performance.

Conclusions

HCFA has recently demonstrated the desire and initiative to confront and

pond to various quality probl facing the nation’s nursing homes and
their residents. Some of the methods HCFA currently uses and is
developing, to ensure that state agencies develop effective survey
programs capable of identifying survey deficiencies in nursing homes, can
contribute useful information for assessing the overall effectiveness of its
many nursing home quality improvement initiatives. However, the limited
scope and rigor of its various state performance monitoring mechanisms,
and the lication of the hani across the regions, do not
provide HCFA with a i means of ing the
sufficiency of state survey performance. Additionally, HCFA's approach to
conducting federal monitoring surveys is not adequate to establish a

nattern of inad, state narformance which ie dad hofore &

any sanction. Specxﬂcally

the negligible use of ive surveys, bined with delays in
scheduling them to closely follow state surveys, does not provide HCFA
with sufficient evidence to b hether states are app iately

g ing homes' li with federal standards.

devel probk for reporting results of observaﬂonal
surveysanddelaysmgivlngstata v feedback have hindered HcrA's
abﬂitytoeftecnvelyusesuveymu!t.sasamamgemmtwol
ies among HCFA regional offices in how they target their

federal monitoring surveys within each state and select resident samples
for comparative surveys further hamper HCFA's ability to ensure that these
reviews effectively and equitably assess state survey performance.

Even if HCFA strengthens its oversight programs to be able to establish any
pattem of unacceptable state survey performance, it has yet to develop
effective altematives for compelling the state to come into compliance
with nursing home survey standards, short of cutting off federal funds.
Being able to accurately and consistently assess state agency performance
and hold states accountable for ting HCFA dards is ial to the
success of HCFA'S recent initiatives to improve the quality of care for the
nation’s nursing home residents.
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Recommendations

To ensure that states effectively meet federal standards for certifying
nursing homes and to consistently implement the more stringent
requirements of HCFA'S recent initiatives, HCFA needs to strengthen its
oversight of state survey agencies’ activities. To accomplish this, we
rec d that the Admini of HCFA take the following actions:

1. Improve the scope and rigor of HCFA's oversight process by

increasing the proportion of federal i ducted as
comparative surveys to ensure that a sufficient number are completed in
each state to assess whether the state app iately identifies seri
deficiencies,
ensuring that comparative surveys are initiated closer to the time the state
agency comple'.a the home's annual standard survey,

to provide more timely written feedback to the states
after the complenon of federal monitoring surveys, and
improving the data system for observational surveys so that it is an
effective management tool for HCFA to.properly assess the findings of
observational surveys.

2. Improve the cons:stency in how HCFA holds state survey agencies

accountable by tizing procedures for selecti state surveys and
ducting federal i ‘,surveys, luding

ensuring that the regions target surveys for review that will provide a

comprehensive assessment of state surveyor performance, and

req\nnngfedemlsurveyolstoincludeasmxwoﬁhesamer&dems.

possible in their p survey ple as the state included in its

sample (where HCFA surveyors have determined that the state sample
lecti was i

P pprop ).

3. Further explore the feasibility of appropri: It i dies or

sanctions for those states that prove unable or unwilling to meet HCFA's
performance standards.

Agency Comments

lnitscomnemsonomdmﬂrepon,ucnmledﬂmermmcedovumgmd
state programs is critical to improving the quality of care in nursing homes
andgemmllyagnedwimwrmommendaﬁm

ncmcomnmted,andweagree thalanuxotcompamtlveand .
observational surveys is a p! app g state survey

Page 28 ‘GMVHENS-00-8 Federal Nursing Home Oversight



51

B-281789

agencies’ performance. It did not agree to immediately increase the

ber of ive surveys it requires the regions to undertake but
stated that it is reviewing the issue of the appropriate bal: b the
twotypaolmomwnngsurveys Wluleweagreeﬂmamlxisbeneﬁcml,
ive surveys is critical to assess the
perl‘ormance of state agencia Furthermore, these surveys can help
improve the effectiveness of resources devoted to observational surveys
by focusing more of them on areas of poorer periormance We believe that
the results of the p surveys ¢ d in the past year indicate
dmd\msurveyshavebeenmoreeﬁecﬁveﬂmnobservanonalsurveysm
identifying serious deficiencies affecting the health and safety of residents
that state agencies’ survey processes miss. While we agree that
observational surveys can serve as an effective training tool for state
surveyors, in our view, they do not provide an accurate representation of
typical state surveyor performance because of the likelihood that state
surveyors modify their performance when they are aware that they are
being observed.

Hcmagreedthatmscompmuvesurveysshouldbelmuawdmcloser
nmnmlfv to the Sstate agency af the i !!-;\!n"e 'a annual
slandard survey. However, HCPA indicated that because nwill focus its .
comparative surveys on deficiency-free homes in the future, it does not
believe it would be realistic to start these surveys earlier than 2 weeks
after the state has completed its survey b the results of the state
survey are not often known for 2 weeks. But HCPA's decision to focus its
comparative surveys on deficiency-free homes would exclude more than
two-thirds of homes nationwide from this review. In addition to
idering the uni of ing homes for which comparative
surveys are conducted, we believe that HCFA can initiate a comparative
survey more promptly, even if it means that HCFA does not know the
mmmotﬂ\estawsmostma\tmuveybefombegjnnhrghscompmﬂve
survey. HCFA can still achieve its bjective by choosing its
sample on the basis of nursing homes’ priorsurveyhiswryandcould
improve results by having the two surveys more closely coincide. In fact,

not having the results could elimi; any bias iated with having
state survey results.
HCFA also agreed with the imp. of ri tional consistency in

overseeingstaxesurveyagemlesmdmbllshmgdeﬂmﬁvem

nmsmbleperfonnmwestmﬁardsmholdstamaccmmtable!ormvey
, HCPA tndi that it will establish additional

pedomnancestanﬂaxdsbytheendoﬂm It will evaluate the use of these
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B-281789

standards and its process for working with state agencies to improve their
performance for about 18 months before determining whether other

additional dies or are needed. In our view, Hora currently
does not have an adequate array of effective remedies or sanctions at its
disposal to ensure corrections, and it should more immediately consider

ding the L dies and sanctions that can be applied to

compel states to impr_uve their performanca

inehdad

HCFA'S are

as appendix II.

As agreed with your offices, unless you publicly announce its contents
earlier, weplannofurﬂterdishibuﬁonotttﬂsreportmﬁl@daysaﬁerits
issue date. At that time, we will send copies to the Honorable Nancy-Ann
Min DeParle, Administrator of HCFA; other interested congressional
committees; and other interested parties upon request.

HeaseconMn\eorKathrynG.Allen,AssociaﬁeDirector,az

(202) 512-7114 if you or your staffs have questions about this report. Jack
Brennan and Mary Ann Curran prepared this report under the direction of
John Dicken. -

""“"“92"&"

William J. Scanlon
Director, Health Financing and
Public Health Issues
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Appendix 1
HCFA's Definitions of Severity of

Deficiencies

HCFA’S nursing home regulations established several categories of
deficiencies that state survey agencies may find and record during their
surveys. Each identified deficiency is placed into one of the 12 categories
ranging from “A” to °L,” depending on the extent of resident harm
(severity) and the ber of resid dv ly affected (scope). The
following table identifies the scope and severity HCFA has assigned to
Medi and Medicaid b Ao e

Table 1.1: HCFA Scope and Severity
Ratings for Nursing Home Deficlencies

Scope of
Severity category lsolsted Pattern Widsspresd
Actual o potentiat for J K L
death/serious injury (also
referred to as immediate
jeopardy)
Other actual hanm G H |
Potentiat for more than o] E F
minimal harm
Polential for minimal harm A B [

(substantiat compliance)

A home is considered to be in “substantial compliance” if any identified
deficiencies are those in which the potential exists for only minimal harm
to occur to residents (levels A, B, and C). Any nursing home with a

defici gorized as D through L is considered to be not in
compliance. “Potential for more than minimal harm” is a defici for
which no actual harm has d to resid but that p the

potential for more than minimal harm to occur. “Other actual harm®
includes deficiencies that cause actual harm to residents but do not
immediately jeopardize their health or safety. “Immediate jeopardy,” the
most serd includes situations that i P ™

Ao,

the health or safety of residents.

In addition to the four severity categories shown in the table, Hcra also
uses a fifth deficiency 'y referred to as "“sukx dard quality of
care.” Deficiencies in this y are those that affect nursing home
residents in the areas of resident behavior and facility practices, quality of
life, and quality of care, and that are in the F, H, I, J, K, or L categories in
the table. .

HCFA also classifies deficiencies by their scope or extent as follows:
(1) isolated, defined as affecting a limited number of residents; (2) pattem,
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BCFA's Definitions of Severity of
Deficiencles

defined as affecting more than a limited number of residents; and
(3) widespread, defined as affecting all or almost all residents.
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Appendix Il
Comments From the Health Care Financing
Administration

~
@ ZE— R

ofT 21 222
TO: William J. Scanlon, Director
Health ancm; and Systems Issues
Genera!
FROM:
SUBJECT: General ing Office (GAO) Draft Report: Narsing Homes:

Accounting
Enhanced HCFA Oversight of Stase Programs is Critical s Assure
Ouality Care

1 bave anached the response of the Health Care Financing Administration to the:
GAO dnaft repon entitled, Nursing Homes: Enhanced HCFA Oversight of Ssse
Progrems is Criticel to Assure Quatity Care.

This and carlier GAO reports ize some of the i
hmhdby"ﬁ&lndhdphnpmowfounmmmwwhw
We agree with the GAO premise that enh HCFA oversight of state

namuhounpvwm;lhewlyofmmwnn\onln,ooomnmm
Already, we are addressing many of the specific issues raised by the GAO report,
and are studying additional measures we might employ.

We appreciate the opportunity for the Health Case Financing Administration to
comment on this reporn.
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Appendix 11
Comments From the Beatth Care Pinancing
Administration

Since July 1995, when the Clinton Administration began enforcing the nation’s toughest-
mdMWMWMHCFAMmmwm
Wmmfmmwmmmmwmldym
aursing homes for care. In July 1998, reports by HCFA and GAO noted that conditions
had improved but that more needed to be done. At that time, President Clinton
announced a major new initiative to increase protections for vulnerable aursing home
tesidents and crack down on problem providers.

This and earlier GAO reports ize some of the i itistives launched by
HCFAMhelpﬂmpmmfmmmdmmedmheMWawwﬂhm
‘GAQ premise that enk HCFA oversight of state s critical to improving

!h:thryofmmanmm:”.u»muhonu. Already, wcuuddrum;
many of the specific issues raised by the GAO report and are studying additional
measures we might employ.

Wehve:wandweﬂmmmmhvmmmlummuwnﬁc

provisions, and determining where we need to take further action to ensure effective

performance. For example, we have refined our Federal Oversight Support Survey

(FOSS)MWeh:vzmwedweﬂmmHCFA:mmpmﬂoﬂbaww
in the apolicati

of our guideli

the country, Wehddmomlmmwnrmmdualhmmfwkw
yors on FOSS i i Wehavehemtvdopmgp:rfomuneem

for state survey agencies, i and a listing of sanctions

Mmmkmmwmmfmmmhmwm
mmmmmummmwwnqwm(aomm
be a consistent national program directly tied to
standards,

New Survey Protocols

HCFA published the new nursing home initiative survey protocols o July 1, 1999, our
tormet dute, In addition 4o prine=d copier, q@AMMmmm

ehcvvmnllylnm-uncm They also are available on HCFA's website,
www.hcfa.gov. These new standards addressed hydration, nutrition, and pressure sore




Appendix 1]
Coutmexts From the Health Care Pinancing
Administration

Muynﬂmxmmyuhumm These protections are vital to
mwmmmmﬁnm-mhﬂdeﬂﬁmyo{
surveying among the states.

Training on the Nursing Home Initiative
Wehwwvidedmmmwmmmm‘lmﬁmm
initiative, including use of quality indi in the survey process, survey
mhhdlemofnndimﬁmmi:w,mmdﬂny&:ﬁm.wﬁdnhs.m
abuse prevention.

Enkanced Oversight of Selected Facilities
HCFAhsidulﬁﬁedh:iliﬁginanhmfwmfwmhmndm
memlwuofmmmiwwmw
more frequently,
MMHT“NMMC&;MHM

AwppriuiryerHCFAisnmanymiwiuManhmhmaho
sssuring » high quality of care for their residents and protecting residents from the
isruptions snd di . : .

responsibility to provide high quality care, and 8 good quality of life to residents in their
pursing homes. tn August 1999, HCFA issued three separste monitoring protocols to be
mwminviﬁnmhﬂiﬁuchﬁwﬁwnhlmmmmw
onsite monitoring peotocol, a protocol for state omby and a tel itori
MMmeﬁmbmmnﬂymwmm
Mmhm‘wkym-fxilkyvmﬁilbmﬁnnpmvidin;wﬁlymb
residents.

Coatingracy Plass for Proteeting Benefictaries tn the Event of Nursiag Hosse Chatn
Baskruptcy

HCFA has designed and i 3 i plan that enables
HGAwmmmmmmmmmirmwmm
umghm:dninpburm'dmlhﬂmwnfaynr& In the event of such a
Wmmmmu@mhlpﬁusmmwu
meyuliemn.hslhepliﬂwylwmy.hnufuhﬂwmwiﬂ
mwhbkmndnwmbﬂ:mhwmm HCFA’s plan
m:lhwmem'ﬁliﬁuofﬂtmndﬁhﬂm Ongoing activities a1

2
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Comments From the Health Care Plnancing
Administration

HCFA include biweekly meetings with the Deputy Administrator to develop strategies
and monitor progress as well as regutar consultation with HCFA regional offices, the
states, the Department of Justice, the Office of the Inspector General, Office of General
Counsel, the Administration on Aging, and othess.

Abuse Intervention Campaign

A new sbuse intervention campaign is now active in 10 pilot states. This program places
posters and other printed messages in nursing homes to inform residents and their
families of the signs of abuse and tells them how to report it. The program is being tested
in Massachusetts, New Jersey, West Virginia, Georgia, Wisconsin, Louisiana, Missouri,
Colorado, Arizona, and Idaho. HCFA will use feedbeck to expand this information
campaign.

Enhanced Enforeement

HCFA has been vigorous in ing states to apply i for
poncompliance. HCFAmnkmlmmynfmmmmmlbmufm
Closer scrutiny and immediste sanctions for states will help prevent “yo-yo™ compliance,
in which problems are fixed temporarily, only to be cited again in subsequent surveys.
HCFAhu&mwdnmmmgummmm-»mca::}:‘- ooty

new i tool and issued i Mmblemmwuvﬂ
money penalties for each serious incident. HCFA has also been working with the
Department of Justice to improve referral for potential prosecution of egregious cases
where residents have bees harmed.
The following outlines in more specific detail the HCFA responses to the GAO
recommendations:

GAQ Recommendation -1
(1) huprove the scope and rigor of HCFA’s oversight process by:
).
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Commexts From the Health Care Financing
Admizistration

HCFA Response
mmmmmofmmmmw&mmm
state performance. Hm.mmmmmunrmm
Mumwmm.mmdmwm&mfﬁciﬂninfmm
dmm?mthenhﬁvemuiubawemhohwvuﬁmﬂ(FOSS)Mthmﬁve
surveys. hbﬁ,lmnuﬂsoﬁmoflmwmmhmﬁm

ded that HCFA de- hasi; and even phase out validation (comparative)
Roveys and consider i ing ob jonal surveys into its sight activities. We
Mkwmm:mwuemwmhuﬁisﬁmhmmimhmmmm
and FOSS surveys. lnlﬁiﬁmmmdwmeﬂuth:mm@emﬁve
surveys in order to study the reiative merits of each. We are reviewing this issue to
mmmmmncmmmwwimor

TheFOSSpmvidufonwnpehmsivcrevi:wormameynaivily. It enables
Hcrmwipwomuwwmm&mmm'mmm

complaint, initial or revisit surveys, Iuhomndamuevi:wofd:d:ﬁduzympm
lﬁud{:mcyhmwlmdzmmmmiewmdmumyhfmdm

resolution. The FOSS review peotocol is a ool to assure ist inthe
mﬂmmorahunmormmﬁm These include:
documentation of deficiency citations
qQuality assurance review by State Agency

Iinﬂinssoﬁhe&ftiutyﬂmﬁnprq’mlotheﬁdlity
sppropriateness of the scope and severity determinations
con decisi

e 0 000

informal dispute resotution
mmﬁilk(hvsdmdmmdmdmﬁmmk'm;pmfmﬁm,
interviewing techmiques, and 1 ication ability)

survey results

. ldnuaeeiofedﬂ:lmtypoﬁciundptmoob

mwmumuwmwmwmumm
khmﬁmummmmmkﬁdmﬁmhsm
Amy’sfmh@,llmmwiklmumofmmﬂw&mw
ﬁihduoithnilylaiou&ﬁdendummyﬁvmmcy.
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Appendix II
Comments From the Health Care Financing
Administration

We agree and have already taken action regarding the length of time that is atlowed to
Iapsc between the state recertification survey and the comparative survey. While the
statutary requirements allow 60 days between the state recertification survey and the
federal comparative survey, the current average is 30 days.

Before the end of the year, HCFA will implement a revised comparative survey
procedure directs staff in regional offices to start comparative surveys from two to four
weeks after the state has completed its annual survey. Some regions are currently starting
many comparative surveys within this two to four week time frame.

We do not believe that it would be realistic, at this time, to mandate that all comparative
surveys start carlier than within 2 weeks after the state has completed its onsite review.
Sevenal logistical and operational limitations make it difficult to initiate comparative
surveys in such a short time frame. Since a focus ot our comparative surveys over the
next year will be deficiency free facilities for those with deficiencies with a scope/severity
of “C” or less, the comparative survey site cannot be selected untif after the survey report
has been completed. For example, states are aflowed 10 days to complete deficiency
reports and notify facilities. HCFA, then, would not receive the information necessary for
selecting facilities for comparxtive surveys until after 10 days. We will continue to
analyze the time frames that are being applied by regions, and work on methods for
fusther reducing them.

62-902 00-3
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Appendix II
&mﬁhomcbeﬂulﬁ&nhundu
Administration

BCFA Retponse

Welwwimunmmﬁmmﬂwngiommvidemdmdyfmkmme
state agency supcrvisors after the completion of federal monitoring surveys. In an effost
mmhtﬂefudb&kufwemmmhmkmmmemﬁm HCFAis
developing & nationa! standard reporting form and time frames for feedback and will
complete its work by November 30, 1999. This process will then be implemented
nationally.,

!nAngunlm,chirmoﬁheCmoandjaidmdSanpa:ﬁmﬁWlﬂ
mgiuuwrepmmunmngmcybixmnlanmuhlyonmwzyprmm
mkﬁmumﬁpiﬁamfuﬁmmdﬁnsﬁmFeduﬂMaﬁmﬁngS\nm Even
dwughmmmgimn!olﬁeahaveismlybeminmvsﬁvemddﬂiminfeed&ng
back performance information, this direction defines minimum expectations for national
feedback.

BemneofmelhninﬁomoﬁhewmdmmHCFAnpemwimlmunlm
system as s00n as November 1999, The current system was developed on an emergency
hns'aumimim:ymmmeanﬁnimmmd:ofd&mﬁommdmﬂomm
Undatheqmmlinmﬁmlymmgiomhwavlihblehudoopymddambmﬁla,
which can be anatyzed. HCFAismwinlhﬁmlMuofdevdopﬁzgmnpdau
system. leienﬁonisinMiumﬁACCESSlndincludupowaﬁuLmywm
quayandrq)oﬂgermﬁngupabilitiudutmbeuﬁﬁndbymdm

GAQ Recommendation -3
@ lmpravetheeonshhuylnbowﬂCFAholdsmunmymnda
by ring for ng and g federal
monlmrlngwrvzy-,lnchdhg;
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We are itted to ensuring in ight of survey agencies. We
mwmmwmwmmmmmmmﬂmw»
muweﬂ:dmy:mdmplﬂmnonofm:FOSSmdwm

WugegvanAommemehnammqlﬁminwuyFOSSmeybew
Eﬂ'eu:veAnmlm wmﬁeemﬁmhfmmmiwwwm
i ing off-site and additional survey analyses. It should
hennmﬂ.hwmmmmmywmmmmmmdz
required tasks. In 547 FOSS surveys, at least 75.3% of the tasks were observed.

W:ahwmmwwmnmmofmmm
sample of residents. HCFA developed & revised that requires the
mmm&mmmywwwmnmmrumwmve
review. Weapeamumahnembeunphmudbefmmmoﬁhyw

lnmd}‘mtonnpmvemm\:y HCFA issued clarifications of FOSS to ensure more
mnmwanm FothCFAdmﬁMMMmM
provide guidc: 3y ‘we continue to have training for
feduﬂmeywsmd:wmwhmofhrosswm In fact, we recently
conducted face to face training for all federa! surveyors.

HCFAmeMWmeyldemm and issue any i

10 assure 8 standard selection process d Thisis i with our

mewmdh@mmemww
oational consistency, Wewﬂlnhmhawmmmmemomlmmy

[x}] mehmmemW
hummmm&umumucnu

7
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Comments From the Health Care Pinancing
Administration

performance standards.
HCFA Retponse
We agree with the repont’s description of the statutory and operationa) parameters that
characterize HCFA's ability to ensurc state agency ility for survey perf

The most critica) factor for assuring state eccountability is to establish definitive and
mezasureble standards.

As we have indi we will be ishi: and
mbymemdoflmmﬂﬂmenmehsufwhomm
will include areas such as timeliness of surveys,

f"‘ i iture of funds and adherence to survey policies and
protocols. Ead:pufomuwemndudmﬂhavenhuholdcmmm.mdmww
instructions for regional staff to conduct stand: ions of State perfi
The state agencies have been during & of the and the
process.

Oxwempufwmmmm“d:ﬁmmmhwadwwuor
wfmuexpected.HCFAmllfunhercxplorc 117 ] opuonsfot

or ding states based on their perfc nursing home
residents, Whaemmfnlmmeﬂthemndnds.HCFAwlllusemelppmprmemmdy
or sanction to improve Based on past i we expect the process of
wﬁmwithlhesmmcmecﬁwmﬁmwillludmiﬂmvedpafm. We will
evaluate the effectivencss of this process over the next 18 months to determine if
dditi remedies or ions should be ped. In addition, we intend to redirect
SAQIP(SmeAgmcyQulnylmprvvmmhmm)nmnunc«smemnmoml
program directly tied to and
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The CHAIRMAN. Mr. White.

STATEMENT OF STEVE WHITE, RALEIGH, NORTH CAROLINA,
ON BEHALF OF THE ASSOCIATION OF HEALTH FACILITY
SURVEY AGENCIES

Mr. WHITE. Thank you, Mr. Chairman, for providing this oppor-
tunity for the Association of Health Facility Survey Agencies to
participate in this hearing.

I would like to take a couple of minutes to summarize AHFSA’s
written testimony concerning inconsistencies in Federal oversight
and HCFA’s plans to impose sanctions on States.

We believe that oversight and monitoring the States is important
to ensure uniform application of Federal policy in the Medicare and
Medicaid programs. It is important that it be based on valid, objec-
tive, and reliable data that are applied consistently from region to
region.

Our concerns cover three broad areas. These areas are: workload
priorities with limited resources; the differences in administration
of the program from region to region; and the Federal monitoring
system.

First and foremost, it is critical that HCFA understand why
there are differences among States and the many factors that lead
to these differences. After this is understood, an oversight system
must be developed that is objective, reliable, and verifiable to as-
sess State performance and compare it with other States.

Our greatest concern involves the subjective judgments made by
Federal surveyors in comparison surveys. HCFA has spent many
years and millions of dollars developing a system of quality indica-
tors for nursing homes to be able to compare one nursing home
with another. A similar effort should be undertaken to evaluate
and compare States nationally.

A revised States Operations Manual transmittal on State per-
formance standards and sanctions is soon to be released. The parts
of the policy related to survey activity rely heavily on Federal sur-
veyor judgment of State surveyors’ performance and lend them-
selves to subjectivity.

States are concerned about a GAO recommendation that HCFA
return to doing primarily comparison surveys. Historically, this
process has proven to be flawed, primarily because there are too
many factors that influence differences between surveys when they
are done at different times, using different resident samples.

Second, there are vast differences in how the survey and certifi-
cation program is administered from region to region. There are
mark digzrence in the philosophy toward the States from one re-
gional office to another that will certainly affect how oversight and
sanctions are administered.

For example, the Kansas City regional office has a reputation for
being collaborative in its relationship with the States in its region.
Unfortunately, other States report that their regional office com-
municates poorly with them and that there exists a more adversar-
ial relationship.

Nursing home enforcement is one example of an area where
there are significant variations in how the program is adminis-
tered. One example is the termination of nursing homes with low-
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level deficiencies from the Medicaid and Medicare programs. Cur-
rent regulations require that if a nursing home does not come into
substantial compliance within 6 months, it must be terminated
from the program. Regional offices and States have found many in-
novative ways to avoid terminating nursing homes with less seri-
ous deficiencies because they believe the residents are the ones ul-
timately being harmed. Reported ways include ending one survey
cycle and starting another, extending termination dates, and re-
quiring States to do multiple follow-up visits. Other ways include
allowing the facility to fix the problem while the surveyors are on-
site, or changing the scope and severity of the deficiency.

The third area is that of resources. Although we appreciate
HCFA’s attempt to obtain additional funds from the States, indi-
vidual States and AHFSA have made it very clear that until funds
become available, positions set up and staff hired and trained,
States do not presently have the resources to meet all of HCFA’s
mandates. This is of critical importance because the draft SOM
issuance sets out performance standards that are not being met at
the present time.

New performance standards relate to the 12-month survey aver-
age and complaints. Very few States will be able to meet both a
12-month survey average and investigate the ever-increasing num-
ber of complaints in a reasonable timeframe. For example, nursing
home complaints have doubled in my home State of North Carolina
in the last year. , -

In the face of continuing additional workload mandates, States
are faced with making individual decisions as to what work to do
and what work to leave undone. Sanctioning States for not meeting
performance standards for which HCFA is not providing the re-
sources is unreasonable. .

In closing, I would like to say that until HCFA provides adequate
resources, clear guidance, and uniform application of its policies, it
is simply premature to issue a procedure which so clearly threatens
thel States with sanctions for shortcomings often beyond their con-
trol.

As I have stated before, the States do not object to objective and
legitimate criticism if we do not perform. AHFSA pledges to work
Wlt}i: HCFA in a cooperative fashion to help develop a system that
works. .

Thank you, Mr. Chairman, for providing us this opportunity.

The CHAIRMAN. Thank you very much. :

[The prepared statement of Mr. White follows:]
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The Association of Health Facility Survey Agencies
Before the Senate Committee on Aging
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Thank you for providing this oﬁportﬁnity for the Association of Health Facility
Survey Agencies (AHFSA) to participate in this hearing. I am Steve White,
Immediate Past President of the Association. AHFSA represents the leaders of
state survey agencies across the mmﬁy. We were established in 1970 to provide a
forum for state directors to share information and to work with HCFA, pr(;vider
oiganizaiions, advocaies and oihers to promote quaiity heaith care in a variety of
health care settings. We continue to believe that surveillance and énforcement
activities are the most:important and effective means by whicix the federal and state

governments can assure quality health care for .beneﬁcimies. Over the last three
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years and especially since the unveiling of the President’s Initiatives for Nursing
Homes the relationship between HCFA and the states has changed. HCFA has
moved from a model of total quality management, emphasizing paﬁnership and
collaboration with the states in developing improvement strategies, to a model
where policies are being developed centrally and with some excebtions with little
input from the states. Rhetoric which directs the blame for poor nursing home care
to the states has been mfo&mﬂe and ﬁnfair. This situation is best illustrated by the
announcement of the President’s Initiz.atAives and corﬁplaint initiative. These were
centrally-developed HCFA initiatives finalized and announced without prior state
input or knowledge and without first considering and securing the resources
necessary to implement them . In prior téstir_nony to this Committee, the
Association provided sﬁmmary information demonstrating the continued untenable
position the states are facing in trying to meet ever-increasing workload -
expectation.;; in the absence of commensurate funding increases over the last
decade. Tile states are simply not able to carry out all of HCFA’s expeétations
within existing resources. Although HCFA has been made acutely aware of this
fact and has worked 'to secure additional funding that may be available in the
future, they have been. unable to adjust nationalv program priorities and have 7
continued to issue additional directives mandating new program at;tivities. Another-.

example is a directive to monitor, at least monthly, facilities in chains that have
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filed for bankruptcy protection. In some sfates this is a significant additional
workload. It is particularly disturbing to the states therefore, that HCFA,
responding to the very real need to strengthen its oversight role, is now
undertaking the development of a state oversight and sanctioning process that
establishes program standards which ignore these very real and conflicting
resource and program priority issues which will prevent many states from meeting
these standards. A revised State Operations Manual (SOM) issuance on state
performance standards and sanctions is soon to be released. We know that even as
HCFA is working on these state performance measures that lack of resources
prevents many states from meeting them. We fully agree that HCFA has every
right to get what they pay for in their contractual arrangement with the states. We
also do not disagree that there should be oversight. Oversight is important and
necessary to insure consistency and direction. We do believe however that any
sanctions levied against states should be fair and consistently applied from region
to region. They should be based upon consistent objective and valid data that is
applied uniformly from region to region. HCFA has spent many years and many
millions of dollars developing quality indicators for nursing homes that can be
used to compare one nursing home with another. These indicators have been
developed by professional researchers, validated and tested for reliability. No

system presently exists that can identify differences between states and make valid
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comparisons. There are many issues related to this new policy. This policy can be
used to penalize states for simply disagreeing with HCFA on the level or scope of a
problem, often a professional disagreement between federal and state Surveyors.
One section allows the regional offices to recover money from the states if there is
disagreement over whether conditions in a nursing home constitute immediate
Jjeopardy for the residents. The guidelines for immediate Jeopardy are vague at best
and two professionals can disagree over whether food temperatures, restraints, hot
water temperatures or many other things constitute immediate jeopardy. If the state
determines that immediate jeopardy exists or does not exist and the re gional office
disagrees then sanctions can be levied. Another section allows for sanctions against
a state if there is a 20% disagreement in deficiencies cited between the regional
office and a state regarding survey results over time. The assumption that the
regional office is always correct is inaccurate. States have highly qualified and
competent survey staff who are at least as qualified as regional office staff. In most
cases with the number of surveys they do each year state survey staff are more
experienced. State staff have always had the responsibility to cite deficient
practices that are sustainable and defensible in an informal dispute resolution,
administrative hearing process and court of law. Federal surveyors are not subject
to this same legitimate challenge on a routine basis. Another issue relates to a

state’s ability to challenge differences between the regional office and the state.
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HCFA has allowed a mechanism to contest findings only when sanctions are
imposed. With a 20% disagreement threshold all surveys could lead to sanctions at
a later date based upon cumulative survey data. AHFSA has repeatedly requested
that states be notified in writing immediately of any problems that might lead to
later sanctions in order to correct weaknesses in the survey process or challenge the
findings. The new SOM issuance also includes performance standards that states
must meet. At present HCFA is not providing the resources to meet all of these
standards. Two performance standards are that states must perform all surveys
within fifteen months and maintain a twelve month survey average and that states
must perform complaint visits according to HCFA policy. HCFA knows quite well
that the 12 month average is slipping nationally. While the states support the
complaint policy and believe in many cases that complaints should be prioritized
ahead of standard surveys once again many states do not have the resources to
meet these time frames. Few states in reality have the resources to meet both of
these performance criteria and those that do often have significant state resources
that are supplementing their activities. HCFA has been told repeatedly by AHFSA
that resources are not available to perform all of the work HCFA is requiring of the
states but has been unable to get guidance as to how the work should be prioritized.
To include performance standards that HCFA is not providing the resources to

N
meet and then threatening to sanction the states for not meeting them is not
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reasonable. An important and compounding factor in the states’ concern about the
proposed oversight/sanction process is the historical and ongoing pattern of”
inconsistency in how HCFA’s regulations and guidelines are interpreted from
region to region. I want to take a few minutes and note some of the differences.
The first and most obvious difference is the difference in philosophy from regional
office to regional office and even within consortiums. For example the Kansas City
regional office has a reputation of being responsive and supportive. They work
towards a relationship that includes collaboration and partnership with the states in
their region. They provide feedback after federal surveys and request input from
the states on how to solve difficult issues. Other regional offices are on the other
end of the continuum. They have provided little ongoing feedback after féderal
monitoring surveys and have a more regulatory mentality towards the states.
Regional offices are also inconsistent in the way enforcement is handled. One
example is the termination of nursing homes from the medicaid and medicare
program with low level deficiencies. Advocates, providers and most states have-
come to believe that terminating a nursing home with isolated deficiencies that
constitute no actual harm to the resident is not the best solution. Current
regulations require that if a nursing home does not come into substantial
compliance within 6 months then it must be terminated from the medicare and

medicaid program. Regional offices and states in these situations have found many



75

innovative ways to avoid terminating nursing homes with only less serious
deficiencies because they do not believe the punishment fits the crime. Reported
ways include regional offices ending one survey cycle and starting another one,
extending the termination date, or requiring the states to do multiple follow up
visits until the facility is finally back in compliance. Other ways include allowing
the facility to fix the problem while the surveyors are still on site, cite the
deficiency and note in the report that it has been fixed on site or simply change the
scope and severity of the deficiency. States can bring the facility back into
compliance by not citing additional deficiencies or recommend the termination of
the facility. A similar example is the case where a nursing home has corrected all
deficiencies that were cited on the original survey by the time of the follow up visit
but have other deficiencies. Some regional offices and even states within regions
start a new enforcement cycle while others continue towards termination. Some
regional offices are very responsive in processing enforcement cases while others
do not meet timeframes. There are also marked differénces in the way state
budgets are handled. The allocation process of money to the states is both
confusing and inequitable. Factors such as the amount of state share, indirect cost
rates and other factors lead to wide variations in the amount of money different
states have available to them. Some regional offices have full time budget positions

that scrutinize and micromanage the states budget process and expenditures
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throughout the year. Others simply allocate the money to the states and monitor
their expenditures through quarterly reports, leaving most of the accountability up
to the states. Regional offices give the states widely varying-latitude in
administering their programs. For example the San Francisco regional office has
allowed states and has sometimes participated in trying new and innovative
approaches often beneficial to the states while some of the other regional offices
are very rigid and don’t allow states to deviate from HCFA policies. There are also
differences from regional office to regional office on such things as defining what
a home health branch office and sub unit are, how bed changes are handled as well .
as many other things. The federal monitoring survey process is an area where there-
is a great deal of concern by the states. Even though HCFA central office has
required the regional offices to provide clear, concise and timely feedback to the
states the variation in what states are receiving is remarkable. Some regional
offices like Kansas City are assuring that states receive clear concise written
feedback after every survey (as it should be) while other regional offices are
providing little feedback at all. Those states that are not getting appropriate
feedback cannot correct problems that exist if they are not aware of what the
problems are. Although we have not seen the GAO report we have heard that there
is a recommendation that HCFA return to doing primarily comparison surveys as

the monitoring mechanism of choice. Most states would be opposed to this
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approach because historically it has not worked well. There are too many factors
that influence differences between surveys when they are done at different times.
Factors include different resident samples, change in conditions in nursing homes,
and different survey team compositions staying different lengths of time and
emphasizing different parts of the process. If the intent of the monitoring process is
to evaluate state surveyor competency and ability to follow a standardized survey
process, then concurrent monitoring represents a more rational approach. Most
states have come to believe that limited resources in the survey process should be
redirected to where the problems exist. Ideally resources would be available to
survey all nursing homes not only on a 12 month average but more oficn,
investigate all complaints within 10 days, monitor financially troubled facilities
and do quality follow ups (as many as necessary). The current reality however is
limited resources. With the availability of quality indicator data, we believe the
process can be reevaluated within statutory parameters and through creative HCFA
policy initiatives allow the flexibility to put limited resources where problems
exist. This will result in less predictability in the survey process, improved
responsiveness to complaints and our ultimate customer the resident and residents’
faﬁxily members. We would like to work with HCFA and other interested parties to
develop workable policy initiatives. In closing, I would like to say that, until

HCFA provides adequate resources, clear guidance and uniform application of its
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policies across regions, it is simply premature to issue a procedure which so clearly
threatens the states with sanctions for shortcomings often beyond their control. As
I have stated before, the sﬁtes do not object to objective and legitimate criticism if
we do not perform and AHFSA pledges to work with HCFA in a cooperative
fashion to help. develop a system that works. Thank you for the opportunity to

testify today on this important issue.
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The CHAIRMAN. Mr. Hash.

STATEMENT OF MICHAEL HASH, DEPUTY ADMINISTRATOR,
HEALTH CARE FINANCING ADMINISTRATION, U.S. DEPART-
MENT OF HEALTH AND HUMAN SERVICES, WASHINGTON, DC

Mr. HasH. Chairman Grassley, Senator Breaux and other mem-
bers of the committee, we want to thank you for inviting us to dis-
cuss our efforts to improve oversight and quality of care for Ameri-
ca’s nursing home residents.

We have been aggressively working to improve protections for
nursing home residents since 1995 when the Clinton administra-
tion began enforcing the toughest nursing home regulations ever.
This effort, along with the committee’s support and the GAO’s con-
tinued involvement, has helped to sharpen our focus. ,

We agree that enhanced oversight of State surveyors is critical
for improving the effectiveness of the survey process and quality of
cGaX(a) We are already addressing many of the issues raised by the

We are also working to increase consistency, cooperation, and
communication among our regional offices. We continue to refine
our protocol for Federal oversight of State surveyors. We have held
training conferences and satellite broadcasts for Federal surveyors.
We are developing measurable and reportable performance stand-
ards for State survey agencies, including definitions of inadequate
performance and a listing of sanctions and remedies available
under current law, which we will complete within the next 90 days.
We will redirect the State Agency Quality Improvement Program,
or SAQIP, to be a consistent national program directly tied to these
measurable performance standards.

While we know we have much left to do, we are making solid
progress, and I think we are beginning to see evidence that our
Nursing Home Initiative is having an impact. We have been great-
ly aided in our efforts by this committee and particularly by your
leadership, Mr. Chairman, in helping us secure the needed funding
to carry this forward.

We agree with the GAO that comparative surveys have an im-
portant role in our oversight efforts. They do find more deficiencies
that are missed by State surveyors. Observational surveys, how-
ever, also play an important role in enabling us to directly observe
and evaluate State surveyors’ work and assess how and why they
may have failed to identify problems.

We believe the most prudent approach, at this point, is one that
includes both types of surveys, and we are closely reviewing this
to determine the appropriate balance. We are also working to im-
prove our own Federal responsibilities. We are shortening the time
between State surveys and comparative surveys. The law now al-
lows up to 60 days, but the current average of comparative surveys
is 30 days. By the end of the year, we will direct our staff to initi-
ate all comparative surveys within 2 to 4 weeks of the State sur-
veys, and we are directing the Federal survey teams to focus on fa-
cilities found to be deficiency-free on State agency surveys.

We are also working to provide State surveyors with faster feed-
back from our observational surveys and have directed all of our
regional offices to report to State survey agency directors on a
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monthly basis any errors, omissions, or findings that are identified.
By the end of this month, we expect to have a national standard
reporting form as well as standard timeframes for providing feed-
back to State surveyors and State survey agency heads.

We are working diligently to develop a better data system for re-
porting and tracking the findings of these oversight surveys.

We are also reviewing procedures and expanding the scope of our
observational surveys. We have made clear to our State and Fed-
eral surveyors that the Federal surveyors can and should provide

idance to State surveyors during this type of survey. And we

ave training underway to help our surveyors improve the quality
of their oversight efforts.

We are continuing to review procedures for selecting which State
surveys to observe to ensure that we have a standard selection
process nationwide. We also are taking concrete steps to improve
our regional offices’ oversight. We have developed performance
measures for our regions to use more consistently in their evalua-
tion of State agency performance. We have developed a cross-re-
gional survey team made up of regional office employees who will
survey facilities outside their own regions, and we have undertaken
a nationwide information-sharing effort to ensure that the solutions
to particular problems occurring in one region are shared with all
regions.

In conclusion, Mr. Chairman, I want to stress our serious con-
cern about the adverse impact on nursing home residents that
would result from the FY 2000 appropriation bill now under consid-
eration. The decrease from our request would force us to cancel the
expansion of all Nursing Home Initiative activities planned for FY
2000 and further weaken our ability to sustain an effective over-
sight effort. We need your help in continuing to move forward.

Mr. Chairman, I think we are making solid progress in improv-
ing the quality of care and oversight in America’s nursing homes.
We agree that consistency in this effort is essential, and we are
committed to consistency among our regional offices, clear guid-
ance, better data systems, and measurable performance standards
nationwide.

I want to thank you again for holding this hearing, and I would
be happy to answer any questions that you or other members of the
committee may have.

[The prepared statement of Mr. Hash follows:]
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Chairman Grassley, Senator Breaux, distinguished Committec members, thank you for
inviting me to discuss our efforts to improve oversight and quality of care for America's
1.6 million nursing home residents. 1 would also like to thank the General Accounting
Office (GAO) for its continued involvement and evaluation, and for its recognition of our

progress and commitment.

We have been aggressively working to improve protections for vulnerable nursing home
residents since 1995, when the Clinton Administration began enforcing the toughest
nursing home regulations ever. This and earlier GAO reports help to sharpen our focus
in these efforts. We agree with the GAO that enhanced oversight of State surveyors is
critical for improving the quality of care in our nation’s 17,000 nursing homes. And we

are already addressing many of the specific issues raised in this GAO report.

* Weare working to increase consistency, cooperation, and communication among our
regional offices. '

= We continue to refine protocols for federal ove{'sight of State surveyors.

® We have held training conferences and satellite broadcasts for federal surveyors.

® We are developing meisurable and reportable performance standards for State survey
agencies, including definitions of inadgquate performance and a listing of sanctions
and remedies available under current law, which we will complete within 90 days.

*  And we will redirect the State Agency Quality. Improvement Program to be a

consistent national program directly tied to these measurable performance standards.
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While we have much left to do. we are beginning to sec evidence that our nursing home
initiative is having an impact. The number of violations identified per survey increased
from 4.8 in the year preceding the initiative to 5.5 in the year since it began. The number
of violations with actual harm or immediate jeopurdy to resident health and safety
identitied per survey increased from 0.65 t0 0.73. And the number of facilities

terminated tor violation of health and safety standards increased from 39 to 45.

We have been greatly aided in our eftforts to improve protections for nursing home
residents by the assistance of this Committee, and panticularly by your leadership.
Chairman Grassley. in helping us secure needed funding. We know you appreciate the
challenge of implementing the 30 distinct. often complicated. and interrelated provisions
we are working to implement. The tasks require dozens of agencies and thousands of
individuals across the éountry to literally and substantially change the way they conduct
their business. We are committed to taking all these, and any additional, actions that will
help build upon our efforts. By continuing to work with you, the GAO, States, advocates
and providers, we will together put an end to the intolerable situations that have caused

this mosi vuinerabie popuiation to neediessly suffer.

I must stress, however, our great concern about the adverse impact on nursing home
residents that would result from budget proposals now under consideration. A $15
million decrease from our current survey and certification budget would force us to
cancel the expansion of all nursing home initiative activities planned for 2000. A $4.6
million decrease in our administrative budget would further weaken our ability to conduct
oversight and thwart efforts to ensure continued quality care for residents in nursing
hemes facing financial difficultics. A $5.5 million decrease in ihe Generai Departmental
Management account would eliminate all resources needed to handle increased litigation
and appeals resulting from the imposition of more nursing home sanctions. Additional
across-the-board funding cuts would further reverse the progress we have made and

endanger vulnerable nursing home residents.



BACKGROUND

Protecting nursing home residents is a priority for this Administration and our Agency.
We are committed to working with States. which have the primary responsibility for
conducting inspections and protecting resident safety. Through the Medicare and
Medicaid programs, the federal government provides funding to the States to conduct
on-site inspections of nursing homes participating in Medicare and Medicaid and to

recommend sanctions against those homes that violate health and safety rules.

In 1995. the Clinton Administration began enforcing the natioit's toughest-ever nursing
home regulations. These regulations brought about measurable improvement, as
documented in our 1998 Report to Congress. However, that report and investigations by
the GAO made clear that more needed to be done. President Clinton therefore announced
amajor new initiative to increase protections for vulnerable nursing home residents and

to crack down on problem providers.

NURSING HOME INITIATIVE PROGRESS

We have made substantial progress in implementing many facets of this initiative.

® We published new protocols for conducting nursing home surveys which specifically
address areas where there have been significant problems, including hydration,
nutrition. and pressure sores. These protocols are vital to guiding and training State
surveyors and will assure a new level of consistency of surveying among the States.

* We provided training and guidance to States on the President’s nursing home
initiative, including enforcement, use of quality indicators in the survey process,
survey tasks in the areas of medication review, pressure sores, dehydration, weight

loss, and abuse prevention.

* We required States to evaluate all complaints alleging actual harm within 10 days.
Last month we issued detailed guidance on how to evaluate and prioritize complaints.
Key staff from each of our regional offices will be meeting with State survey agencies
to discuss these guidelines and facilitate sharing of best practices in complaint

management.

* Weidentified facilities in each State for more frequent inspection and intense



monitoring, based on results of most recent annual inspections and any substantiated
complaints during the previous two years. States have begun monitoring these
facilities more frequently.

* We vigorously encouraged States to impose sanctions on facilities that do not comply
with health and safety regulations.

» We urged States to impose especially close scrutiny and immediate sanctions for
facilities that demonstrate *‘yo-yo™ compliance by fixing problems temporarily, only
to be cited again in subsequent surveys. ’

» We instructed States to stagger surveys and conduct a set amount on weekends, early
mornings, and evenings.

* We required States to revisit facilities in person to confirm that violations have been

corrected before lifting sanctions.

® We issued regulations that enable States to impose civil money penalties for each
serious incident.

= We have been working with the Department of Justice to improve referral for
poieiiiial prosecuiion of egregious cases in which residents have been harmed.

= And we are testing an abuse intervention campaign in 10 States, with posters and
other printed messages in nursing homes to inform residents and families about the

signs of abuse and how to report it.

We also are taking steps to protect residents in facilities that may be experiencing

financial or other difficulties from any disruptions or dislocations. We have made clear

that filing for Chapter 11 bankruptcy does not diminish a facility’s responsibility to
provide residents with high quality care and a good quality of life. We issued
monitoring protocols designed to help State surveyors and ombudsmen uncover early
warning signals that might indicate the possibility that a facility in financial difficulty
will fail to continue providing quality care to residents. And we developed a

management contingency plan spelling out responsibilities of State and federal

62-902 00-4
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governments so we can respond quickly and ettectively if a facility’s tinancial situation

places resident health or safety at risk.

To improve consistency in how these efforts are implemented across the country, we
have established a workgroup that includes key central and regional office statf. This
workgroup is promoting clear and consistent communication among all involved statt.

And it is specifically addressing areas where inconsistencies have been identitied.

COMPARATIVE vs. OBSERVATIONAL SURVEYS

We agree with the GAO that comparative surveys, in which federal surveyors conduct a
completely separate review and compare results to thosc ot a State survey of a given
facility, have an important role in our oversight etforts. Comparative surveys do find

more deficiencies missed by State surveyors.

Observational surveys, on the other hand, in which federal surveyors accompany State
surveys to review their performance, also have an important role. They enable us to
directly evaluate State surveyors’ work and assess how and why they may have failed to
identify problems. Our protocol for oversight surveys provides a measurement tool to
assure consistent assessment of a broad range of results and functions, including:

. surveyor skill at investigation, data analysis, decision making, professionalism,

interviewing techniques, and general communication ability;

. whether surveyors appropriately determine the scope and severity of problems;
. whether surveyors properly documented problems;

. how promptly problems are reported to the facility being surveyed;

. how well States use informal dispute resolution;

. quality assurance review by surveyors’ supervisors; and

. adherence to federal survey policies and protocols.

We believe that the most prudent approach at this time is one that includes both
comparative and observational surveys. We are reviewing this issue to determine the

appropriate balance between the two and the budget implications of any changes.
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In the meantime. we are shortening lﬁe time between State surveys and comparative
surveys. The law allows up to 60 days. but the current average now is 30 days. By the
end of the year. we will direct our staff to initiate all comparative surveys within two to
four weeks of State surveys. We also are directing Federal survey teams to focus
comparative surveys on facilities that were found to be deficiency free on the State
survey. (There are several reasons why we need to wait two weeks to start a
comparative survey. For example, State surveyors have 10 days to notity a facility of any
identified deficiencies. and these notifications are among the things evaluated in a

comparative survey.)

We are working to provide State surveyors with faster feedback on findings from our
observational surveys. In August, we directed all our regional oftices to report to State
survey agency directors at least once a month on survey process €17ors, omissions, and
findings identified in observational surveys. And we expect to complete development of v
a national standard reporting form, as well as standard time frames. for providing

feedback to State surveyors by the end of this month.

8 0
interviewed by State surveyors. This is being done as we revise the “sampling™
procedure for choosing which residents are included in the federal sample. We expect to

implement this revised sampling procedure by the end of the year.

For observational surveys, we are working diligently to develop a better data system for
reporting and tracking findings. We expect to complete it yet this month, and have
scheduled training on its use for our staff in December. The current system was

m needs. The

developed on an emergency basis as an interim system to meet 1

improved system will include powerful and easy-to-use query and report-generating

functions.
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We also are reviewing procedures and expanding the scope of our oversight surveys in an
eftort to be more consistent, ettective, and constructive. As of August, our staft have
been instructed to include several additional tasks, including ott-site preparation and
additional analyses for each survey. We have made clear to our surveyors that they can
and should provide guidance to State surveyors during observational surveys. Over the
past year, most of our surveyors have been observing State surveyors perform more than
the minimum number of survey tasks that they are required to observe in order to
improve the overall quality and comprehensiveness of oversight surveys. We have
ongoing training underway to help our surveyors improve the quality of their oversight
efforts. We are continuing to review procedures for selecting which State surveys 1o
observe to look for ways to ensure an appropriate and standard selection process
nationwide. And we will take other appropriate steps to improve national consistency as

quickly as possible.

STATE ACCOUNTABILITY

We agree with the GAO’s assessment of the parameters of our ability to ensure State
survey agency accountability. Given these limits, the most critical factor for assuring
State accountability is to establish definitive and measurable standards for the quality of

surveys.

We have been working with State agenc_ies to establish definitive, measurable, and
reportable performance standards. We expect to complete them by the end of this year
and to then use them as the basis for holding States accountable. For example, these
standards will address: 4

= the timeliness of surveys;

®* the timeliness of adherence to enforcement procedures;

s expenditure of funds; and

= adherence to survey policies and protocols.

There will be minimum criteria for each performance standard. We will provide

standardized instructions for our regional office staff on how to evaluate whether a State
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is meeting these criteria. And we will include definitions ot inadequate performance and

a listing of sanctions and remedies available under current law.

Once these standards are in place and States fully understand how they are being held
accountable, we will redirect our State Agency Quality Improvement Program so that it is
consistent nationwide and ticd dircctly to these measurable and reportable performance
standards. We will work with States that fail to meet the standards, using the appropriate
remedy or sanction to help them improve when necessary. We also will evaluate the
eftectiveness of currently available sanciions. and explore alternative options for
rewarding or sanctioning States based on their performance according to these

measurable and reportable performance standards.

CONCLUSION
We continue to make solid progress in improving the quality of care and oversight in
America’s nursing homes. We agree that consistency in this effort is essential, and we
are committed to consistency among our regional offices, clear guidance, better data
systems, and measurable performance standards nationwide. This latest GAO report will
once again help us to target and refine our efforts. 1thank you again for holding this
hearing, and I am happy to answer your questions.

###
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The CHAIRMAN. We will have 5-minute rounds for questioning,
and when we get to Senator Bryan, if he would like some addi-
tional time for an opening comment, which we missed, I would be
glad to give him that extra time.

Before I ask my first question, Mr. Hash, your response is very
positive and upbeat, and we welcome that. I guess, since we are
often critical of HCFA, we ought to say that your department com-
mitted itself to working with the staff and members of this commit-
tee on regular updates and our critical analysis of what you are
doing, our ability to ask questions, our ability to criticize and keep
dialog open, I think is very essential, so I thank you for doing that,
because process is very important if there is going to be change in
substance.

I will start with Dr. Scanlon. Your report indicates that HCFA -
requires only one or two comparative surveys per year in the vast
majority of States and only three in the largest States, yet it seems
that the comparative surveys have the most potential to adequately
evaluate the performance of State survey agencies. Why has HCFA
done so few of them from your study? And then I will ask Mr. Hash
to respond or react to your response. ,

Mr. SCANLON. Mr. Chairman, a number of concerns have been
raised about comparative surveys. We strongly believe that com-
parative surveys do provide the objective benchmark for measuring
State agency performance.

The concerns which have been raised center on both the question
of timing and the question of cost or burden. In terms of timing,
there has been a lag between the time when the original State sur-
vey occurred and when the comparative survey occurs. As Mr.
Hash indicated, they are required to occur within 60 days, and they
generally occur within an average of 30 days. But there are ques-
tions of whether care in the nursing home has changed in that in-
terval and whether or not you are getting an accurately picture
from the comparative survey. We believe that that timeframe can
be shortened, as Mr. Hash has indicated HCFA will do, so we can
try to reduce that problem.

The second timing issue is one of giving feedback to State sur-
veyors. If a comparative survey is done 2 months later, then when
the State surveyors are later presented the results, they will not
be able to relate strongly to what the findings of the comparative
survey are.

The burden issues for nursing homes relates to the fact that after
one survey done by State surveyors, Federal surveyors are imme-
diately there, asking the home to go through the process again. For
HCFA, the burden is due to the fact that comparative surveys in-
volve more resources on the part of HCFA.

The CHAIRMAN. Mr. Hash, you have already indicated that you
would mandate that these be done within 2 to 4 weeks, and you
have also spoken very positively of comparative surveys. So maybe
you could respond to the same question that I asked Dr. Scanlon.

Mr. HasH. Yes, Mr. Chairman. I think Dr. Scanlon actually iden-
tified the issue here. As I said in my statement, we are trying to
strike the right balance between observational surveys where we
accompany the State survey agency team and have an opportunity
to directly observe and comment and train, in effect, the State sur-
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vey team, as compared to the independent comparative survey that
takes place subsequent to a State agency survey.

We have committed ourselves to reduce the timeframe for those
comparative surveys to within 2 to 4 weeks of the state survey. It
is important, I think, to note, Mr. Chairman, that that timeframe
to some degree is important because we need the benefit of the
State agency survey experience before we go back in. For example,
we want to make sure that we are looking at the same set of nurs-
ing home residents, the same cases that the state evaluated during
their survey. So there has to be at least some period of time after
the completion of a State survey before the comparative survey
could commence.

But I think the issue of feedback back on the results of compara-
tive surveys to the State agency is an important one, and we are
instituting a regular reporting requirement for our regional offices
{,)o ensure they report to the State survey agencies on a monthly

asis.

The CHAIRMAN. Now, Dr. Scanlon, I think it would be good if 1
could have you react to that in the sense that you have heard how
he is responding to your recommendations and how he interprets
them. How do you think, if it happens as he says, that will meet
your recommendations?

Mr. ScanNLON. In terms of shortening the length of time between
the surveys, we.agree that the steps that HCFA is taking are very
positive. We can also, though, suggest that in doing the compara-
tive surveys, there is a question of whether we are asking HCFA
to do too much. In terms of measuring the quality of the home and
comparing that in the aggregate to what the State surveyors have
found, it is potentially not essential that the entire sample of resi-
dents be the same in both surveys., Therefore, the timeframe could
be shortened even further if one could use an independent sample.

It is also potentially feasible that the information about the
state’s resident sample could be expedited in the process so that
the survey timeframe could be shorter.

With respect to the balance between the two surveys, we agree
that maintaining both kinds of surveys is important. I would follow
up on Senator Breaux’s point about targeting. To us, the compara-
tive surveys may provide the most valuable information in terms
of where to target HCFA’s efforts, and the comparative surveys
may be able to identify the remedies needed to improve poor per-
formance.

The CHAIRMAN. In regard to your suggestion of shortening the
time, is that geared toward having the resources to use compara-
tive surveys more often, or is there another rationale behind that,
from your point of view?

Mr. SCANLON. Shortening the timeframe unfortunately is not
going to reduce the amount of resources needed, but it will elimi-
nate some of the criticism of comparative surveys, that is that they
are measuring a nursing home providing care at two very different
points in time, and therefore, discrepancies between the two sur-
veys are attributable to that difference in time, not to differences
in'the quality of the measurement on the part of the State survey-
ors.

The CHAIRMAN. Senator Breaux.
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Senator BREAUX. Mr. Scanlon, is the problem of your investiga-
tion one of not enough inspection of the nursing homes, or the fact
that? the inspections are inadequate in themselves—or a combina-
tion?

Mr. SCANLON. In terms of the number of inspections, there is the
annual survey that is done by the State, and in some respects, as
a comprehensive survey, that has been our focus. We get to see
how well an annual survey that is implemented effectively would
work.

We know from the work that we did earlier that there are not
enough complaint investigations; that serious complaints were
being backlogged and were not being investigated in what anyone
would consider a timely fashion.

From the Federal perspective, we can definitely say that there
are too few resources going into Federal surveys in the sense that
when you have only between one and three surveys done per State
each year, you really cannot have any type of valid indicator of the
quality of the efforts of that State survey agency.

Senator BREAUX. We have, what, 17,000 or so nursing homes.
How many of them are annually inspected?

Mr. HasH. Every one of them, Senator.

Senator BREAUX. Once a year?

Mr. HasH. Yes, sir,

Senator BREAUX. Who can tell me about the training that those
inspectors receive? Mr. White, is that your area?

Mr. WHITE. I can certainly tell you about it. Most States put sur-
veyors initially through an orientation period, which in my State
is fairly intense—2 weeks of in-office training, and then we do a
preceptorship for about 7.more weeks where they go out with dif-
ferent disciplines, follow them and observe what they do. They also
get a week’s training in Baltimore by the central office at the end
of about a 6-month period. And then, at the State level, there is
ongoing in-services that go on.

Senator BREAUX. So by the time someone walks into a State of-
fice and fills out an application to be a State inspector to the time
he or she is doing inspections would be how long?

Mr. WHITE. About 7 weeks, but there is an extenuating cir-
cumstance. They must pass what is called the SEMQT test, which
is a HCFA-mandated test, before they can independently inspect.
That means that until they pass that test, which is at about 6
months, they must have someone review their work. They cannot
sign off on their own work.

Senator BREAUX. And the guidelines that they must follow in
doing the inspections are State guidelines, regional, HCFA guide-
lines, or what? .

Mr. WHITE. The guidelines are primarily Federal. They are
HCFA guidelines that come out in the State Operations Manual.

Senator BREAUX. How much difference, Mr. Hash, is there in the
inspection requirements from region to region, in the 10 regions?

Mr. HasH. Xs Mr. White just indicated, we have a standard oper-
ations manual, so those guidelines are uniform across the country
and across regions. It is fair to say, Senator Breaux, that both we
and the GAO have determined that the application of the survey
guidelines has certainly not always been consistent across regions
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and across States, and that is clearly one of our objectives in put-
ting into place a much more uniform protocol for the conduct of
State surveys and a uniform protocol for our regional offices to con-
duct oversight surveys as well.

So we think it is important to bring more consistency both at the
State survey level, in terms of how they do a survey, as well as
how we oversee and evaluate the State agency surveys.

Senator BREAUX. Why or how did we decide to use the States as
inspectors of nursing homes? Why didn't we just contract out with
inspectors to do this work for the Medicare program?

Mr. HasH. I am not sure I have the historical answer for you,
Senator Breaux, except that I assume that even before the exist-
ence of the Medicare and Medicaid programs, States as licensing
authorities for nursing facilities, had inspection systems and State
employees who conducted those kinds of inspections to determine
that facilities were meeting licensure requirements. And I think
that when the program was enacted in 1965, Congress took note
of that and made a provision for us to contract with State agencies
to carry out the enforcement of Federal requirements under Medi-
care and Medicaid.

Senator BREAUX. Have we considered contracting out the inspec-
tion program? If we are going to have national standards, why
shouldn’t we have national inspectors who answer directly to a cen-
tral office?

Mr. HasH. It has been our view that it is important to work and
establish a strong State surveyor approach to enforcement of nurs-
ing home standards, and we believe that the State agency process,
in combination with us, is the best means for assuring quality of
care and enforcement of Federal standards.

Senator BREAUX. Do we do that with hospitals? .

Mr. HasH. No, sir. The Medicare statute requires the recognition
of private accreditation bodies in lieu of the State survey agency.
Not all hospitals elect the private accreditation, and if they do not,
they will be surveyed by the same State survey agency.

Senator BREAUX. That is why I asked the question. I do not un-
derstand why, if you are a hospital, we inspect one way, and if you
are a nursing home, we inspect another way. Do we inspect home
health care? Probably not. : '

Mr. HasH. Yes, sir, we do.

Senator BREAUX. How do we do that? -

Mr. HasH. That is a combination of certification either through
our auspices, or we recognize a couple of private home health ac-
creditation programs.

Senator BREAUX. It sounds like we run the inspection program
differently each time, depending on who we are inspecting.

Mr. HasH. Well, much of that is driven by provisions in the law,
Senator. :

Senator BREAUX. Wouldn't it be better to have one, single way
of inspecting the programs that Medicare has a responsibility for
and do it all the same way?

Mr. HasH. I think consistency is important, and that is obviously
what we are trying to achieve here with nursing home enforce-
ment. There have been reviews—and Dr. Scanlon may be in a bet-
ter position to comment on this—of private accreditation in the
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hospital community. Qur HHS Inspector General recently did one,
thll)) respect to the Joint Commission on Accreditation for Hos-
pitﬁls, and found inconsistencies and inadequacies in that area as
well. .

So, I do not think we have found a panacea for inspections that
will give us confidence that there does not need to be careful and
conscious oversight on a rigorous basis.

hSenat;or BREAUX. Could I just ask Mr. Scanlon to comment on
that?

Mr. ScaANLON. Yes, Senator Breaux. In the work that has been
done on accreditation, one thing we need to keep in mind is that
accreditation would not necessarily create a uniform situation, be-
cause HCFA has used different bodies to accredit different types of
providers. In each instance, they have had to find a body that deals
with that type of provider and then be assured that its accredita-
tion standards wilfbe able to assure that there is compliance with
the Medicare conditions of participation which are part of the stat-
ute.

In the case of nursing homes, as Mr. Hash has indicated, there
have been studies done that have suggested that the accreditation
standards for nursing homes do not comport presently with the
Medicare or Medicaid conditions of participation. While that is
something that could be fixed, there is still another issue which I
think was brought out well in the Inspector General’s report, that
in comparing hospitals and nursing homes, the Inspector General
noted that we are dealing with very different situations. In hos-
pitals, we are dealing with a world in which there is an incredible
amount of physician involvement, there is an incredible amount of
family involvement on a daily basis, and people are there for the
short term. In nursing homes, we are dealing with institutions
which have much less professional involvement on the part of out-
side physicians and much less involvement on the part of families.
And while we are relatively comfortable with the quality of care in
hospitals, as the hearings of this Committee have demonstrated,
we are not comfortable with the care in a significant minority of
nursing homes. Until we become comfortable with that care and
feel that we have established a floor of minimal acceptable quality
of care, perhaps a strong regulatory approach which the current
system involves makes the most sense for nursing homes.

Senator BREAUX. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Wyden. .

Senator WYDEN. Thank you, Mr. Chairman. )

Mike, I hope you will allow me to be skeptical for a minute, be-
cause I know that you are a dedicated and thoughtful public serv-
ant, but these issues were being debated when I was a public mem-
ber of the Oregon Board of Nursing Home Examiners and I was di-
rector of the Gray Panthers, literally 20 years ago. OBRA-87 is
supposed to have solved a lot of these problems. Now we have this
sort of crazy quilt of consistent practices which is almost incoher-
ent. I do not know what, on the basis of this GAO report, we could
say to a family member or a parent who is trying to make sense
of these surveys. I do not think they would know where to turn,
and I am really very concerned about where we are headed.
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The budget cuts are going to make it tougher for you. I think
maybe one thing that would be helpful that we have not gotten this
morning is your sense of how much it would cost to do these com-
parative surveys. I gather it is something that you want to look at,
the industry is willing to look at. How much would it cost to do
these comparative surveys?

Mr. HAsH. I would be happy to get you a figure on the average
cost of comparative surveys. It is a complete and full replication of
the State surveys, and it is done by Federal surveyors, so it does
require a very significant amount of our resources. There is no
question about that.

We actually asked for an increase of $60 million for this fiscal
year in our appropriation to help increase our resources for these
kinds of surveys, as well as other kinds of activities like the com-
plaint surveys, which have been referred to as needing to be ad-
dressed on a more real-time basis.

Each comparative survey costs approximately $8057.00. This es-
timate is based on data from 1999, during which we completed 93
comparative surveys. These surveys took approximately 15,710
hours to complete representing a total Federal salary cost of
$578,599. The total travel cost for conducting the surveys, includ-
ing lodging, food, and transportation, was $170,684.

Senator WYDEN. What would you think of the idea that I offered
this morning of creating a watch list? Everybody understands that
we are talking about a relatively small minority of the facilities.
You can debate whether it is 5 percent or 6 percent—people have
different numbers—but why not say that we are going to put those
folks under special scrutiny; say that we have had an ongoing prob-
lem with this 5 or 6 percent, and they are going to get heightened,
more rigorous inspections and surveys and scrutiny, and not create
a system that puts 90 percent—all parties, the consumer advocates,
you, and every%ody else—does not put them through water torture?
What would you think about the idea of HCFA creating a watch
list so we could really zero in with our resources on the people who
are creating the biggest problems?

Mr. HasH. I think it is a great idea, and we have it. We actually
went out, as a part of the President’s Nursing Home Initiative, and
identified with the States in each State a minimum number of fa-
cilities that had troubled histories in terms of compliance with Fed-
eral requirements, and we put them in a special focus category
where, instead of being reviewed annually, they are now reviewed
at least twice a year. We think that that is a great idea, and that
is where we ought to be focusing our resources, and we have al-
ready started that.

Senator WYDEN. Well, I follow this pretty closely, and I was
under the impression that you had made some efforts in this area.
Is this watch list available publicly?

Mr. HasH. Yes, sir.

Senator WYDEN. Good. Well, let us look at trying to make sure
that the resources go in that kind of area, because my sense is that
until we have a system that separates out those kinds of people—
and I have not even heard you speak about this in the times that
we have discussed this in.this committee—we are not going to
make the kind of headway we need to.
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The last question I have for you is given the fact that we want
to have flexibility for States, so we don’t have a one-size-fits-all sort
of approach, how do you envisage giving States some flexibility and
at the same time trying to straighten out the inconsistencies in the
survey process?

Mr. HasH. I think our efforts, Senator Wyden, to be fair have
been aimed at bringing greater consistency. There has been a great
deal of variability across States, as everyone knows from the work
that this committee has had done for it. What we have done is to
try to bring into the survey process the standard protocol that now
integrates quality measures, things like patient hydration, nutri-
tion, pressure sores, abuse of any kind—these have now been inte-
grated into the survey protocol itself. What we are training the sur-
veyors across the country along with the States, to do a more uni-
form job in actually applying the States survey instrument and to
make sure that instrument focuses on the important issue, which
is the quality of care and quality of life that the nursing home resi-
dent is receiving.

Senator WYDEN. Well, send the committee the information on the
cost of comparative surveys and send to me how I can tell consum-
ers and families how to find what amounts to the HCFA watch list,
because I will tell you this is something of a revelation to me, and
I can guarantee you I sure would have liked to have had that kind
of information in the past.

Mr. HasH. And if I could, Senator Wyden, I want to also men-
tion, because I want to make sure people know about it, that on
our web site, www.Medicare.gov, we have a feature that has been
up since the Spring called “Nursing Home Compare.” On that web
site, families and nursing home residents, for that matter, if they
are able, can access information about the current status of nursing
homes around the country, including the most recent Federal sur-
vey results. We are receiving very positive feedback from advocates
and from ombudspersons around the country that this kind of com-
parative information, about the performance of nursing homes, is
extremely important and useful to people in trying to——

Senator WYDEN. How long does it take to get a survey up on the
web site? In other words, you are saying that you do a survey, and
you get it up on your web site in 3, 4, months?

Mr. HasH. It varies, and we are trying to address that as well.
Some States are very rapid in completing the surveys and getting
them to us, and then we put them immediately up on the web site.
Some States are taking longer. What this “Nursing' Home Com-

are” web site does, though, is indicate very dramatically which
IS)tatexs are lagging in the production of their reports for public con-
sumption and which States are very timely in completing their
nursing home survey reports.

Senator WYDEN. Well, it sure sounds to me like you should have
gotten some of this information to Mr. Scanlon when he was pre-
paring his report, because suffice it to say the picture that you are
painting and the picture in the GAO report do not exactly square.
So now that we have heard the information that you have given
us, it certainly suggests to me that we are making some changes
that I would like to see. And I am going to follow up, and I will
be logging onto your web site in a hurry, you can be sure of that.
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Thank you, Mr. Chairman.

The CHAIRMAN. HCFA responded after our hearing in July 2
years ago to our request to have this information put on the web
site so that we would empower the advocates and families to be
able to do a survey of their own before placing a person in a nurs-
ing home.

Senator Reed. :

Senator REED. Thank you, Mr. Chairman.

Mr. Hash, I just want to ask what I think might be a basic ques-
tion. In terms of focusing your scarce resources, do you view your
mission as supervising the States or guaranteeing the reliability of
every individual nursing home in the country?

Mr. HasH. I believe 1t is some of both, Our first obligation is to
do everything we can to ensure the quality of care and quality of
life for the nursing home residents. Obviously, we can only do that
by having an effective State survey process.

Senator REED. Do you think that trying to do both sacrifices
guality in both cases—that you are not effectively supervising the

tates, nor do you have the capacity to effectively supervise every
individual nursing home? ~

Mr. HasH. I think the purpose of the many features of this initia-
tive that we are carrying out is to really do all that we can,
through the resources that we have, to best assure quality of care
and quality of life for nursing home residents. That really depends
on resources working with the States. You are right, we cannot do
the survey ourselves. We could not survey 17,000 nursing homes
annually with the Federal survey team. But with the States, we
think this is a partnership that can work given proper guidance on
our part and proper supervision.

Senator REED. Well, the report suggests that the data with re-
spect to State performance is so inadequate that you really do not
know what the States are doing—or, that is too conclusiory and
presumptive—but it is not clear what they are doing, and there-
fore, that tends to sort of undercut your notion that you are effec-
tively getting the States to do their job.

Mr. HasH. Well, it is fair to say that we have not had a good
data base for measuring the performance of State survey agencies.
That is something that we are putting in place now so that we can
actually have information across the country about deficiencies,
about the status of nursing homes, and information that comes
from the State survey itself. Without having that—you are right—
we did not have a good basis for seeing, across the board, the lack
of consistency that obviously exists.

Senator REED. Let me ask you another question in that regard.
It seems also from the report or from additional information that
you have very limited sanctions against the States even if you dis-
cover that they do not inspect well, they do not care about it—even
worse situations. So that once again undercuts your ability to make
the States not your partner, but the lead element in this effort.

Mr. HasH. We are limited, as Dr. Scanlon mentioned in his re-
port, with respect to the kinds of sanctions that we have. But I
think that before we think about new sanctions or different kinds
of sanctions, our effort needs to put into place the kinds of perform-
ance measures and clear expectations of what we are going to hold
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the States accountable to before we actually start invoking sanc-
tions against them. And Mr. White actually made that point. It is
important any time you are going to evaluate someone that you
clearly establish what your expectations are and what your guid-
ance is. Then you have objective measures, so that over time you
have a basis to either sustain a sanction or not, depending on the
performance measures that everyone has been put on notice about.

Senator REED. Thank you. '

Dr. Scanlon, might you comment on this line of questioning
about the focus between the States and individual nursing homes,
and also the fact that there is very little data to give real insight
into how well the States are performing, and finally, what do you
do if you have data and performance standards and they are not
measuring up?

Mr. ScANLON. Well, with respect to the first, as Mr. Hash indi-
cated quite accurately, the idea of HCFA trying to undertake the
direct survey of all nursing homes themselves is something that is
not really feasible to imagine. We would be talking about a much,
much larger HCFA. But the role that one has to play when one
contracts out for a function does not eliminate the responsibility to
assure that their function is being undertaken well. What we are
seeing today is the issue of the difficulty of overseeing contracts.

We do have in this oversight process a real scarcity of data, and
without those data, we are going to have difficulty in terms of ever
being comfortable that we are getting what we are contracting for.

Having clear expectations, having adequate data in order to im-
pose remedies or to use remedies or sanctions is a critical piece of
making this process more effective.

Now, the sanctions that are on the books are in some respects
very severe and therefore potentially not very usable. We do not
have to necessarily focus on them but focus on how we can work
with the States in a more collaborative way when the information
demonstrates that performance is not adequate, to get the states
performance to improve.

The States have a major stake in this as well as the Federal Gov-
ernment. It is their residents who are in nursing homes; they are
as much concerned, as the Federal Government is about the quality
of care of nursing homes, so that when we have identified the prob-
lems, we can be effective in terms of working toward some solution.

Senator REED. Is it fair to say that the emphasis, then, should
be on developing the kind of data, State by State, and promulgat-
ing the performance standards so that HCFA’s major focus could
be not on the quality of individual nursing homes and providing in
an unsystematic way about individual nursing homes, but actually
making it clear to the States that their job is to ensure the States
are doing their job?

Mr. ScaNLON. Ultimately, HCFA’s responsibility is to assure that
the State agency is doing its job. Its information about individual
nursing homes is only secondary. The issue is how well is the State
agency doing in reviewing all the homes within the State, because
then we will know where we need to concentrate our resources. -

Senator REED. Do you think that HCFA is organized that way
today and focused on that mission today?
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Mr. SCANLON. I think we are very heartened by what Mr. Hash
has indicated in terms of the steps that they have taken since this
Committee has started, as well as since they released their report
a year ago on nursing home oversight, to try to move in the direc-
tion and to the point where we need to be in terms of making im-
provement. We are not there today, but we are moving in the right
direction. '

Senator REED. Thank you very much.

Thank you, gentlemen.

Mr. Chairman, thank you.

The CHAIRMAN. Thank you, Senator Reed.

Senator LINCOLN.

Senator LINCOLN. Thank you, Mr. Chairman.

Mr. Hash, I know just from the fact that I have called you on
several occasions that you have done a good job while the adminis-
trator has been out on maternity leave, and I certainly appreciate
all of your hard work and, as Senator Wyden said, your dedication
to public service. And I hope she and everyone in the family are
doing well.

Mr. HasH. They are, and she is back this week.

Senator LINCOLN. Good. That’s great.

I know from the implementation of my office that oftentimes it
is just human nature that we can be territorial. With five offices
in Arkansas and my office here in Washington, in order to get my
staff to be the best single team that it can be, there are many im-
tiatives that I do—an annual retreat, making sure that we have a
buddy system in place, making sure that each staff person knows
what his or her responsibilities are and what their mission is—we
have that in writing, and I think it is helpful to them and to every-
body to be able to work as a team. A

So I wonder how often your HCFA regional directors and your
directors of Medicaid and the State operations come together for
training.

Mr. HasH. They actually come together now in a conference call,
electronically, as it were, once a week on these issues. So the re-
gional offices and our Center for Medicaid and State Operations,
where this activity is located in HCFA’s central office are actually
in weekly communication. We have other——

Senator LINCOLN. Is that by chance, or——

Mr. HasH. No. That is a scheduled meeting, and it is focused on
implementation of the Nursing Home Initiative, so it is a cross-cut-
ting team type effort that involves regional office and central office
leadership. We have put this in place so that we can bring greater
consistency in our communications. Just as you described with your
own district offices, we want to make sure that they are all aware
of what our priorities are and what our guidelines and expectations
are with respect to the State survey activities.

So we are doing that, and we are doing training sessions for Fed-
eral surveyors—for example, the Federal surveyors were in our re-
gional offices in September, and we had a national training session
for them, which was basically, again, looking at the new protocol
for evaluating the State agency survey activities. They have helped
us with the States to put in place performance measures—seven of
them altogether—for State survey agencies, and these are going to
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be the performance measures that we are going to use to evaluate
the states. For example are they doing the annual surveys in a
timely manner? Are they meeting the goals for following up on
complaint surveys? Are they entering their data into the proper
data system in a timely manner? Are their budgeting and alloca-
tion decisions made in a uniform manner? Laying this out is really
the predicate for having more consistent performance by the State
agencies, and it is the only fair thing to do when it comes time to
hold them accountable for their performance under our contracts.

Senator LINCOLN. Dr. Scanlon, in talking about the comparative
surveys and the method used there and doing that on a more wide-
scale basis, what do you think—and you are talking about going
from 90 to 60 days, is that right? I would be interested to hear
from you what you think is the ideal time to lapse between the
State and the Federal surveys?

Mr. SCANLON. I think the ideal time is to do it immediately fol-
lowing the State——

Senator LINCOLN. Two days? Four days?

Mr. SCANLON. Absolutely. Because then we are measuring essen-
tially the home in the same condition as it was measured by the
State surveyors.

The factor that creates the delay now is one of wanting to target
those surveys on particular homes and needing information from
the State survey in order to target those surveys.

If one would be willing to use information from prior surveys as
a targeting proxy, then it would be possible to do them immediately
following the departure of the State surveyors.

Senator LINCOLN. I do not know what kind of complication that
presents for the industry side in terms of preparation because I
know it does require them to prepare surveys and other things—
I would imagine that would certainly be taken into consideration.

Mr. ScANLON. Well, actually, we would like it so that the indus-
try did not prepare for surveys, that the quality of care was the
same year around, so when the surveyors arrived, they were ob-
serving a typical day in a nursing home. Therefore, there may be
an effect on the industry of having the surveyors there for a longer-
term basis, but I think it is a question of two doses of medicine,
and would you prefer to take them simultaneously or have an in-
terim between them.

Senator LINCOLN. But in your professional opinion, you think
that the less time that elapses obviously gives you that more com-
mon appearance, everyday survey?

Mr. SCANLON. It would be helpful in terms of fulfilling the pri-
mary purpose of the comparative survey, which is to give us a vali-
dation of the State survey’s measure of the quality of care in that
nursing home.

Senator LINCOLN. Finally, Mr. White, as someone who has lit-
erally performed hundreds—of surveys of nursing homes, how
much consistency is there among surveyors, and how often do two
different surveyors look at the same potential problem and report
in the very same way? To me, that seems almost impossible.

Mr. WHITE. Well, your point is very well-taken, and there are dif-
ferences among surveyors. In any organization, you will have folks
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who are very strong and folks who are somewhere in the middle
as well as weaker folks.

One issue that we have had with comparison surveys is that the
assumption is that the HCFA surveyor coming in is going to be
stronger or more capable than the folks they are looking at, and
that may not be the case. The State surveyors may do a better job,
and the comparison survey may not point out the problems with
the State but may—you know, HCFA also has strong surveyors,
surveyors in the middle and weak surveyors, and in the comparison
survey process, you have got to compare apples to apples, and not
only do you have to do it almost simultaneously, but you have to
take very similar samples, and you also have to have the same dis-
ciplines onsite. If the State sends a pharmacist, and HCFA does
not send a pharmacist, there are going to be differences, because
pharmacists are more skilled. Certainly, even within States, there
are differences; within HCFA, there are differences, and it leads to
an awful lot of subjectivity.

Senator LINCOLN. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, Senator Lincoln.

Now, Senator Bryan, do you have an opening statement that you
would like time for as well?

Senator Bryan. Mr. Chairman, I will waive an opening statement
and just go to questions, if I might. I thank you for the opportunity,
however.

Perhaps, Mr. Hash, you can answer this. How is it determined
how many surveyors each State is entitled to have? That is to say,
is there a Federal funding formula? Is that something that is done
jointly with the States and the Federal Government? Maybe you
could very briefly describe that process. Let me just give the reason
why I ask that.

The information number of surveyors we have in Nevada, a State
that is geographically quite vast, with tremendous distances in be-
tween facilities, is the -time equivalent of 13.75 positions. There
are 49 nursing home facilities, and I am led to believe that in addi-
tion to those responsibilities these surveyors also have to do 42
hospitals, 21 intermediate care facilities, 73 home health facilities,
and on and on. I do not want to take all my time by asking the
question, because I want the response. The first question is, could
you describe, in terms. of how it is determined, how many State
surveyors there are going to be, and what the Federal funding for-
mula for that is or how that is determined.

Mr. HasH. It is not done by specifying the number of FTEs that
each State agency should have. Actually, States are funded for this
activity in two ways. One is there are Federal funds to the State
survey agencies that come directly from the Medicare program to
support the costs of ensuring that Medicare surveys are properly
done. In addition, States also survey under the Medicaid program,
and that is a combination of their own revenues, as you know, plus
Federal matching funds.

So it is the combination of what States draw down in the way
of dollars from matching through the Medicaid program and the
Medicare direct payments that actually create the budget for each
State survey agency. Then, what we try to do, is to help the States
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in the allocation of those resources to specific categories of activi-
ties.

Actually, Mr. White, I am sure is much more skilled than I am
at answering that question, but from the Federal perspective, we
do not prescribe the numbers of individuals that must be present.

Senator Bryan. I see. Dr. Scanlon, I would think that that in
itself would lead to a wide range of how the States would handle
those responsibilities. Some States, in my experience as a former
Governor, would probably be very aggressive in terms of the kinds
of matching funds they would provide; other States, for whatever
reason—budget constraints and other priorities—might handle it
differently. Would that account for a wide disparity in terms of how
effective these survey programs are?

Mr. SCANLON. We certainly think it is a factor in terms of the
variation. In looking at the complaint process in the report that we
issued earlier this year, we found that there were wide differences
in the resources that States committed, and consequently in how
quickly they responded to complaints and what they found and how
extensive the review they did when they responded to complaints.

Senator Bryan. Am I correct in drawing-the conclusion that there
is no formula to determine for a State with “X” number of citizens
in nursing homes, that there should be a certain number of survey-
ors or a certain number. of hours committed to the survey process?
That is all essentially left up to the individual States working
through this formula that Mr. Hash has explained to me?

Mr. SCANLON. There is no formula. There is certainly no formula
in terms of specifying the funding. There have also been no studies
that have shown exactly what is required in terms of an effective
-and efficient survey. Part of that is going to vary depending upon
the type of facility and the types of residents there will be in a fa-
cility. But that kind of work to identify what would be the right
level of resources has not been done.

Senator Bryan. Senator Breaux asked a question, and I am not
sure I heard your answer, Dr. Scanlon. Essentially, his question
was is there a lack of personnel or a lack of quality. Let me ask
you the first part of that. As you look at the deficiencies you have
reported on, is it that the States are not hiring or engaging enough
surveyors to conduct these surveys? Is that a significant or major
problem, or is that just a factor?

Mr. SCANLON. We have not looked at the staffing levels in the
States directly. Certainly, as you have heard from Mr. White and
Mr. Hash, concerns about resources are present on the part of both
States and HCFA. We have been concerned that we need to make
the most effective use of the resources we have, and there have
been a number of instances where we have pointed out how re-
sources could be used more effectively.

Pursuing additional resources and applying them is probably re-
quired because of the fact that we have so far to go in terms of
achieving adequate levels. The comparative surveys that I men-
tioned where we have one to three per State is certainly not ade-
quate to be able to measure the performance of a State agency. We
are going to need significantly more.

The complaints in surveys that we identified before where com-
plaints were being backlogged for long periods of time even though
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they involved actual harm to residents—we have a standard now
that says that those should be investigated within 10 days. It is
going to be a resource issue in terms of making sure that happens.

Senator Bryan. When we use the word “resource,” that is a fairly
general term. Let us talk more in the idiom of the street. Are we
talking about bodies—is that what we are really talking about?

Mr. SCANLON. We are talking about individuals being able to go
out and investigate these things.

Senator Bryan. In my own State, and with its geography, it takes
some time to get to the more rural parts of our State. I suppose
that is not a situation unique to Nevada. But responding to some-
thing in Reno or Las Vegas, where you have people right there, is
a much easier proposition than responding to a concern that you
might have in a nursing home that is 200 miles from the major
metropolitan area, and because there may only be one or two nurs-
ing homes, you do not have a surveyor who actually lives in that
area; he or she probably makes the rounds periodically.

Does that touch the matter?

Mr. SCANLON. That is correct.

Senator Bryan. I know my time is up, but the chairman was kind
enough to give me an extra minute or two because I waived the
opening statement.

Let me ask you this. If you were asking this Congress for addi-
tional help with the problems which have been laid out as our col-
league from Oregon has pointed out some of the frustrations that
he has had. What would you ask us to do in terms of priorities one,
two, and three, and be somewhat specific?

Mr. HasH. I think the first priority, Senator Bryan, is resources,
meaning in this case, to use the vernacular—dollars—to support
the enforcement and oversight activities of HCFA in this——

Senator Bryan. You are telling us that you do not have enough
money, in your judgment, to do that because of a lack of dollars?

Mr. HasH. Yes, sir.

Senator Bryan. OK. The second priority.

Mr. HasH. The second thing is that we need assistance in the ef-
fort to work with the States and bring them into greater consist-
ency in their performance, and that really involves putting into
place a system that can hold States accountable for their perform-
ance. And we are doing that, but I think from our point of view,
that is a second high priority for us.

Senator Bryan. OK. Is there anything that we are failing to do
in helping you to implement that priority?

Mr. HasH. I think not, Senator.

Senator Bryan. There is no congressional impediment? I guess
you are getting the sense here, from the questions of my colleagues,
that we want that done.

Mr. HasH. Yes, sir.

Senator Bryan. You have got that message, sir?

Mr. HasH. I do have that message, yes.

Senator Bryan. Indeed. And now, No. 3?

Mr. HasH. No. 3 is I would ask for some recognition that we are
trying to make the progress that we can here. We have taken on
a very large set of tasks here. Just to give you one example of
something that has come up quite unexpectedly and has required
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a lot of resources, and those are the monitoring protocols for nurs-
ing homes that are experiencing financial difficulty or bankruptcy
in some cases. That has required us, again with the States, to put
together a separate protocol for monitoring what is actually going
on in nursing homes that are experiencing financial difficulties. We
want to know whether the food is arriving on time, the employees
are showing up and being paid for work. This is taking a special
effort on our part, along with all of the 30 other initiatives that we
are putting into place.

So, I just want to make sure that as we recognize that we have
a long way to go in getting to where we want to be, that we are
making progress, and we are making it on a variety of fronts. And
to be frank, I think that some of the things we talked about a year
ago that were problems are not being talked about today because
we have addressed them, and we have made progress on them.

So I am not saying all that in a defensive way. It is just that this
is a very challenging area for all the reasons that have been talked
about today, and I would hope you would recognize it when we are
making progress in various areas.

Senator Bryan. Thank you very much, Mr. Hash, and thank you,
Mr. Chairman, for allowing me to go over my time. It is tempting
to get into the BBA discussion, but I know that that is for another
committee and another time, when you and I can share the oppor-
tunity to discuss that together.

The CHAIRMAN. Yes. We want to make sure we plan an oppor-
tunity.

Senator Bryan. Yes. Thank you, Mr. Chairman.

The CHAIRMAN. Before you go—and Senator Wyden, I will let you
start the second round—again, Mr. Hash has mentioned a move
that he has taken when he answered your third point to a request
that we made by this committee to his department, to make sure
that in bankrupt institutions, HCFA would push the States to
make sure everyone of those residents would be taken care of, pref-
erably in the home that had gone bankrupt, so they do not have
to be moved and experience that trauma.

Senator WYDEN. Thank you, Mr. Chairman. I just have one ques-
tion.

Dr. Scanlon, you go back to your office this afternoon, and you
log onto the HCFA web site. What is the quality of the nursing
home survey data this afternoon on the HCFA web site?

Mr. ScaNLON. Unfortunately, I cannot tell you because, as we
have indicated, the variation in the level of deficiencies across
States is quite staggering, and we do not know whether it is be-
cause some States have truly good homes with almost no defi-
ciencies, or whether they are just underreporting the deficiencies in
those States.

I would feel most comfortable if I were a user in only comparing
homes in a local area and saying that one that has fewer defi-
ciencies may be better than another one in that area, but when it
comes to comparing Oregon to any other State, I am at a disadvan-
tage in using that web site, because we have not had the validation
of the surveys that we need. :

Senator WYDEN. Because it is very hard for me to reconcile this
rosy picture that Mike is painting this morning with your report,
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and I am going to go back and use this web site. I gather you are
saying there may have been some improvements, but overall, you
cannot measure the quality of the survey data. I have never heard
HCFA announce a watch list before, and I hope that we will hear
you doing that kind of thing in the future, because I can tell you
that the consumer groups that I work with will be intensely inter-
ested in knowing who that small percentage of facilities are and to
hear that, on an ongoing basis, they are getting much more rigor-
ous inspections.

Mr. HasH. Senator Wyden, if I may, I need to correct what I said
to you, because I misspoke. We have not made that list public. It
does exist. The reason we have not made it public is that we did
not want to cause undue alarm to individuals who were residing

in those nursing homes or their families. We have worked with the
" States to identify these facilities and to have them more frequently
surveyed, but I misspoke when I said the list has been public.

Senator WYDEN. The chairman has been very kind to let me
start, and I will tell you I just find this curiouser and curiouser,
because if there is a watch list—and we have, since I asked the
question, even tried to get a sense of what the industry thinks
about this, and they are confused as to whom gets on the watch
list. Now you have told me that there is a watch list, but it is not
public. So I just hope we can start this out, and 1 am going to start
by logging onto your web site to see if I can make some sense out
of the survey data. I hope that you can clarify for us how this
watch list, first, is created, because there seems to be some confu-
sion about how that comes about; and second, if there is one, I
would hope that it would be made public when there are clearly de-
fined standards for determiriing who gets on it, because I cannot
think of anything more useful to the consumer and the public than
knowing who the people are who are the problem.

But as I said earlier, I knew Mike Hash when he was sitting be-
hind Chairman Waxman, and he is a good man, and the question
is are we going to change things significantly from the way they
were 20 years ago—because I come to Chairman Grassley’s hear-
ings, and these debates are not real different from the ones I was
_ sitting in on when I was director of the Gray Panthers and when
I was a public member of the Board of Nursing Home Examiners,
and we were debating surveys, and people said they were inconsist-
ent, there is a mish-mash, and we cannot figure out what is ex-
pected of them. So we have some work to do based on the GAO re-
port, Mr. Chairman.

I thank you for letting me ask the question.

The CHAIRMAN. And obviously, we will do our work, and we will
do it together.

Senator WYDEN. Count on it.

The CHAIRMAN. Hopefully, we have made some progress—at
least, we have raised it in everybody’s minds as a very important
point, and we have had the proper follow-through.

Mr. White, I will start with you—obviously, you are no potted
lant, or you would not be president of your organization. And you
ave a lot of experience to bring to this, and I suppose I should

have told you that any time you wanted to comment on anything
that Mr. Scanlon or Mr. Hash said, you could do so.
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Let me start with your testimony. You mentioned that regional
offices differ in their handling of facilities that continue to have a
D-level deficiency 6 months after an annual survey that found that
the nursing home was out of compliance. As I understand it, the
States must terminate a facility from the Medicare program if that
facility continues to have a D-level deficiency 6 months after an
out-of-compliance annual survey.

Is that an accurate statement of the rule?

Mr. WHITE. Yes, sir.

The CHAIRMAN. To give us a better picture of what this means,
let me ask you to give some examples of D-level deficiencies.

Mr. WHITE. Well, just as a little background, D-level basically
means that there is no actual harm, with a potential for more than
minimal harm. D-level is also an isclated deficiency, where you
have an isolated pattern and widespread deficiency, so we are talk-
ing about isolated deficiencies that do not harm residents but do
indicate more than a minimal potential for harm.

Things that come to mind are dignity issues, possibly medication
errors—not necessarily significant medication errors, {ut someone
may not have gotten a vitamin or something like that—things
that—I am trying to think; it is not easy to come up with defi-
ciencies in your head—

The CHAIRMAN. I am not sure you have to come up with every
one of them, We just want some examples. And I do have a follow-
up to that. I think maybe you have given us that.

It is possible, then, if I understand it correctly, that if two nurs-
ing homes in different parts of the country have the same identical
problem, one will be terminated, the residents moved and experi-
ence all kinds of trauma, while at the other, we could just have
business as usual.

Mr. WHITE. Well, most advocates, many regional offices, most
States, do not believe that nursing homes with 1solated deficiencies
at the end of 6 months should be terminated. I have terminated
three or four in the last couple years, and family members are out-
raged when you have got an isolated deficiency, and you have an-
other nursing home down the road that has 20 or 30 pages of defi-
ciencies and is being given an opportunity to correct those defi-
ciencies. :

So because most regional offices, most States, advocates, provid-
ers—nobody. really thinks that the punishment 1n this case fits the
crime, so they have found all kinds of ingenious ways to get around
it. I had an email last week from the State saying that they had
been asked to go ahead and allow the facility to correct the problem
onsite and bring them back into compliance. That is one way of
g}«l)ing it. I have outlined five or six different ways that folks do

at.

The CHAIRMAN. OK. Let me suggest to you that there seems to
me to be, at least as a matter of policy, some sort of inconsistency.
Is this something that should have been discussed at the weekly
telephone conferences long ago, before it would become such a na-
.tional issue? ' . .

Mr. WHITE. I think it sort of evolved as a national issue, and we
have discussed this at some of our meetings, and we have dis-
cussed it with HCFA at some of our meetings. But the whole struc-
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ture of the enforcement process is set up in such a way that law
and statute require that if there is not substantial compliance at
the end of 6 months, they be terminated. So it is locked in, but yes,
it should be something that is discussed and dealt with in the fu-
ture, I think.

The CHAIRMAN. Yes. Let me have the basis for your comment
with a question that I would have asked you anyway. Is it HCFA’s
policy to terminate a facility under these circumstances; and sec-
ond, how is it that some regions are able to implement the policy
one way consistent with HCFA policy and other regions may imple-
ment it in a different way? If that is true, clearly, these differences
in implementation of policy are not minor. If you disagree, please
say 80.

Mr. HasH. Mr. Chairman, I am glad you asked me that question.
This is a very good example of one of the issues that was addressed
by the Nursing Home Initiative of a year ago. As you will recall,
when the GAO presented its report last summer, one of its criti-
cisms was the fact that in some areas, State survey agencies took
oral and verbal assurances about the removal of deficiencies with-
out actually having a site visit to determine that. The standards
have been consistent all along that if a facility has a D-level defi-
ciency or higher in our hierarchy of deficiencies, that represents a
facility which is not in substantial compliance with the nursing
home requirements, and as Mr. White stated, it is required that
within 6 months, a facility that has had a serious deficiency fol-
lowed by a D-level or above deficiency has to come into compliance.

We instituted the revisit policy last fall as a part of our Nursin,
Home Initiative so that we could be assured that if someone ha
a continuing deficiency that we had someone going in there to ver-
ify that the deficiency had been removed. .

If, in fact, this is not being complied with on a uniform basis na-
tionally, that is our responsibility, and we need to do something to
make sure that this policy is applied uniformly.

One thing we should be paying attention to is when a facility is
moving through a period Wgen it is on notice and is subject to ter-
mination within 6 months if it is not in substantial compliance, is
that the revisits should be earlier in the process. We do not want
to be at a point that is 2 days away from the 180-day clock and
determine that a D-level deficiency has not been removed. We want
to make sure that facilities have the time to remove them.

But Senator, if a facility has had a D-level deficiency for 4 or 5
months and has not remedied it, they are not likely to remedy it,
and therefore, we think the obligation here is to protect the resi-
dent and make sure that the facility does not continue to put pa-
tients in jeopardy as a result of that continuing deficiency.

The CHAIRMAN. OK. Let us follow up on this and go back to the
GAO report. We have heard these reports uncover deficiencies in
a number of areas for which regional offices have responsibility,
and we have also heard today that regional offices are inconsistent
in their evaluation of State survey agencies as well as in how they
monitor and evaluate these other very important partners in pro-
viding quality service to our elderly citizens.

To what can we attribute the inconsistency—and maybe you
could follow up with what steps HCFA takes to make sure that
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there is consistency in regional office implementation of your cen-
tral office policy. . :

Mr. HasH. If I could take the first one in terms of consistency
in the evaluation of State survey agencies—if that is the first part
of your question. I think that is a function of our not having put
in place measurable and verifiable performance measures that we
could then hold State agencies accountable to. That is why we have
entered into this dialog with the State agencies to develop those
seven performance measures, put them into place, collect the data,
. independently verify the data, and then hold States accountable.
We think that is the right plan for dealing with consistency in the
evaluation across regions of State agencies.

Now, with respect to the performance of our regional offices and
whether or not they are clearly and consistently implementing our
policies, that is a function of our management and oversight of our
regional offices. That is why we have instituted a number of struc-
tures to increase the communication and the cross-training, the
cross-survey teams that get people from different regions partici-
- pating in surveys outside their normal areas. All of this is designed
}:io bring greater consistency in the performance of the regional of-

ces.

The CHAIRMAN. Only time will tell, Dr. Scanlon, but do you see
that as positive movement in the direction of accomplishing what
you are reporting to us today is a fairly bad situation?

Mr. ScaNLoON. We think, Mr. Chairman, that they are move-
ments in a positive direction. As we have noted in our work here
as well as in our work on other topics, including the issue of
Medicare+Choice plans in work for this Committee, regional office
inconsistencies are problematic in terms of the administration of
the Medicare program. But in this area as in some other areas,
HCFA has started to take some steps to try to reduce those levels
of inconsistency. .

As Senator Lincoln indicated, it is a challenge when you have
multiple offices and a central office to achieve consistency. So that
while we are heartened by this, we also feel that it is important
to remain vigilant both on HCFA’s part and on the part of the
Committee in terms of whether this can be accomplished.

The CHAIRMAN. Back to you, Mr. Hash. In response to questions
from our March hearing this year, you indicated that HCFA was
adjusting resource allocation to enable States to give the appro-
prniate priority to responding to complaints. Steve White com-
mented that HCFA is imposing performance standards but not re-
sources to meet them. This implies that HCFA has not adjusted re-
source allocation sufficient to cover their expectations. Has HCFA
adjusted resource allocations, as you indicated? Is there some rea-
son why States do not know about the adjustment?

Mr. HasH. Well, there have been adjustments, Mr. Chairman,
but I think Mr. White testified that he does not feel they have been
adequate to meet the needs of the various requirements that we
have imposed on the states. I think there is a good deal of truth
in that, in the sense that we are trying to gradually make a case
for increasing the resources that are available ‘to implement this
Nursing Home Initiative. As I stated earlier, we do not have suffi-
cient resources now to implement it in the way that we and the
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States want to implement it. So, the short answer is we do need
more resources; we have tried to do the best we could within the
resources that we have available to us, but they are not sufficient
to do this in the manner that we would like to do it.

The CHAIRMAN. First, let me say that as a person who has tried
to get more resources, I am not going to dispute that maybe you
have a legitimate case for more resources, and I suppose it is an-
other budget year before we can do more in that area, but we have
put tens of millions of dollars more into that.

Maybe, then, I should follow up on what you said with a question
to Mr. White about the adjustments. Do you feel that there would
still be problems with adjustments with more money? In other
words, is it adjustments as you see it within a certain pot of money
tha;. is the problem, or do you think it is just more money in the
pot?

Mr. WHITE. Well, there are two problems, Mr. Chairman. The
first is getting the money allocated to the States. The second is the
States may never get the money in place to use it.

This year, HCFA did something which was really good. They al-
lowed States to send in budgets for the amount of money they
needed to run the program. I think the amount came in at about
$235 million. The aﬁocation is well below that.

Our concern is that the workload keeps coming before the money
gets there. We came through a period of about 7 or 8 years where
the allocation was about $146 million. Last year, it went up some,
and this year, as it stands right now, it is going to go up incremen-
tally, but the workload is outpacing the money considerably.

The CHAIRMAN. My staff requested that we follow up on some-
thing you just said. You said that the demands come before the re-
sources.

Mr. WHITE. Yes.

The CHAIRMAN. Expand on that a little bit, please.

Mr. WHITE. For example, Senator Grassley, in the last 2 or 3
months, we have gotten monitoring of facilities that have gone into
Chapter 11; we have gotten Y2K; the complaint procedures have
been released. A number of States are already not meeting the 12-
month survey schedule. So we are already behind, and we continue
to have things added to our plate. Individual States are making in-
dividual decisions about what not to do. For example, I cannot get
to my complaints to do them. I am still meeting the 12-month sur-
vey schedule, although it is sliding, but I cannot get to the com-
plaints in a reasonable amount of time, and there are some pretty
serious things coming in over our complaint hotline.

The CHAIRMAN. Could I go to Dr. Scanlon again for a new point,
and it is based on perhaps not fully understanding or at least not
correctly understanding exactly who is responsible for what in the
implementation of Nursing Home Initiatives, particularly with re-
spect to the matter of ensuring consistency of implementation
across the 10 or so regions. What I will be trying to get at with
some questions is where the locus of responsibility for ensuring
consistency in the application of these initiatives lies, and whether
some inconsistencies across regional offices that the GAO has docu-
mented can be attributed at least in part to the way HCFA is orga-
nized.
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You noted in your testimony that the staff of the Center for Med-
icaid and State Operations in HCFA’s central office carry out their
coordinating roles through many informal meetings with regional
offices. You also noted that if there is a disagreement between the
Center and the regional office, it cannot be informally settled at a
lower level—it can only be resolved at the level of the HCFA Ad-
ministrator.

Is it your understanding, then, that the Center for Medicaid and
State Operations is responsible for ensuring consistency in imple-
menting across regional office? :

Mr. SCANLON. It is our understanding, Mr. Chairman, that while
they have the responsibility for trying to ensure consistency, they
do not have the direct authority to ensure it. Ultimately, the re-
sponsibility and the authority reside in the Administrator, and in
this instance, the delegation of responsibility, to the Center, with
the authority delegated to the regional offices, creates a situation
where there has to be cooperation between the Center and the re-
gional offices. If that cooperation is lacking, I think find that we
have the inconsistencies that we have observed.

The CHAIRMAN. To follow up, to your knowledge, has the Center
tried to ensure that the regional offices implement the Nursing
Home Initiatives in a consistent manner? What actions have they
taken to this point to ensure that the regions are implementing
these initiatives consistently?

Mr. SCANLON. In our work looking at the implementation of the
initiatives, we feel that the Center has not been aggressive in
terms of trying to ensure that the initiatives are being imple-
mented across the regions. As we noted in the hearing last June,
the Center was accepting from the regions information that States
were fully compliant with certain initiatives, when in reality, the
States were not, and the regions in some instances knew that they
were not fully in compliance.

It takes a more intensive, more aggressive oversight to be able
to assure that there is full compliance with the initiatives.

The CHAIRMAN. Mr. Hash, could you please.take note of the orga-
nizational chart on the easel? From that, the Center for Medicaid
and State Operations does not seem to have the authority over the
regional offices, and the GAO report notes that in the event there
is a dispute between regional offices and the Center for Medicaid
and State Operations, it would have to be resolved in the executive
office. This arrangement would seem to reduce the ability of the
central staff to get the regional offices to implement the policy that
the Center wishes. Doesn’t it really mean that the executive office
is responsible for ensuring that the regional offices are carrying out
all of their responsibilities, and not just in the sense that the ad-
ministrator is always responsible for everything, but in a very prac-
tical sense?

Mr. HasH. Mr. Chairman, in a real practical sense, the activity
to ensure consistency across the regions is, as Dr. Scanlon said, in
the Center for Medicaid and State Operations. At HCFA, as a re-
sult of this organizational pattern you see here, much of our work
is done in working groups across components where collaboration
and cooperation between central office components and regional of-
fice activities are key to our success in implementing any policy.



111

We have what the organizational theorists refer to as a “matrix or-
ganization,” and as a result, it requires collaboration and coopera-
tion across organizational components. If we have not successfully
achieved consistency across the 10 regional offices, ultimately, of
course, the responsibility is at the administrator’s level. It is also
a failure of our collaboration and cooperation activities to achieve
that—because we have lots and lots of examples where, working
with the regions, we are working in teams of individuals who tech-
nically do not work for one another, but who collaborate and co-
operate on policy implementation and oversight. That is what this
situation is. I think it is improving—it is not perfect. It requires
vigilant oversight and accountability on the part of not only the
Center for Medicaid and State Operations, but also the Administra-
tor’s office as well. That is why I spend a considerable portion of
my time overseeing and getting involved in this, as does the direc-
tor of our Center for Medicaid and State Operations.

We have biweekly meetings, Mr. Chairman, involving me, the
leadership from the regions, and from CMSO to discuss the imple-
mentation issues associated with our Nursing Home Initiative.

The CHAIRMAN. OK. I believe—and I am not denigrating any-
thing you have said—I believe you are saying that even though it
may not make sense on the chart, it is working. But also, you did
say that through these extra efforts that you are making, it is be-
ginning to work. Isn’t it~—and I am not a student of administrative
organization—but wouldn’t it be better to put it in an organiza-
tional structure so there is no doubt where the authority is and so
that it can work—or is that too simple an answer to a bigger prob-
lem that you understand that I would not?

Mr. HasH. No, sir. I think you understand it correctly. You may
or may not be aware that HCFA reorganized into this structure in
July 1997, so we are just past 2 years in this structure that you
see before you. ]

Thg CHAIRMAN. That was a direct result of the President’s initia-
tives?

Mr. HasH. No, sir. This was a complete reorganization of HCFA.

The CHAIRMAN. Oh, I'm sorry. The President’s initiatives came
out in July 1998. ‘

Mr. HasH. That is correct.

The CHAIRMAN. OK. So there is no relationship?

Mr. HasH. No, sir.

The CHAIRMAN. OK. :

Mr. HasH. But that new organization, as any new organizational
structure in a large organization like HCFA, requires some period
of settling in and getting used to and making that organization
function well. This is a very different structure from what preceded
it, and as a result, we have been making efforts not only in this
area but in a lot of policy areas—in fact, Dr. Scanlon referred to
some of them that the GAQO has looked at—to make sure we can
make this organization work.

I believe this is an effective organizational structure and can be
made to work. It just requires diligence and accountability, and
that is what we are trying to instill.

The CHAIRMAN. I have to go back, then, to Dr. Scanlon to give
us your perspective on this description that you have heard. How
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should we understand the nature of the relationship, then, between
the Center and the regional offices?

Mr. SCANLON. Well, Mr. Chairman, we have actually looked at
the HCFA reorganization on a number of occasions for the House
Ways and Means Committee, and we agree with Mr. Hash in terms
of the reorganization being-a structure that has a considerable
number of merits, but I think it also has a number of potential
weaknesses.

The issue of cooperation and coordination is critical to making
this matrix-type organization function. It is not just with respect
to the Nursing Home Initiative; it is with respect to many other
things that HCFA does. One problem that we noted initially when
the reorganization was put into place was the fact that the unfa-
miliarity with who was responsible for what meant that it was very
diﬁli(cult to bring those teams together to be able to accomplish a
task.

What we are seeing here is a problem in the nursing home area,
where we do not feel that the coordination and cooperation has yet
overcome the difficulties of achieving consistency in these initia-
tives. There are some aspects of this matrix organization which we
think have very strong positive attributes. Whether the relation-
ship between the Center and the regional offices has similar advan-
tages, we are uncertain at this point.

The CHAIRMAN. Has the GAO found in other HCFA projects in-
consistencies across the regions of the kinds that you report to us
today—and maybe an example or two, if they exist?

Mr. ScANLON. Yes, Mr. Chairman. For this Committee, I have
testified on the issue of the information campaign and the market-
ing materials that are available for Medicare+Choice plans. The re-
view process across the regions has been different, and the plans
have voiced their concerns about differences in these reviews. This
i8 again an area where HCFA is taking steps,. and it is our under-
standing will try to address that.

“We have also looked at oversight for the Part A and B contrac-
tors who actually pay fee-for-service claims, and we have identified
that different regions have very different approaches to how they
evaluate those contractors. Contractors who have had experience
with more than one region point out some of these significant dif-
ferences. Again, it is an area where HCFA has been recently taking
steps to try to address some of that inconsistency.

The final area I would mention is a hearing that you attended
in the Senate Finance Committee on the Medicaid School-Based
Service Program, where regional offices had very different ap-
proaches to what services they would allow Medicaid to pay for and
what kind of information they required before they allowed those
services to be paid for. -

The CHAIRMAN. Mr. White, you will be the focus of my last ques-
tion, and it comes directly from something you said about the com-
plaint survey. Can the State long-term care ombudsman help the
survey offices in responding to complaints?

Mr. WHITE. They can and they do, Senator Grassley. They medi-
ate a lot of concerns for us. Where the line is drawn is where there
is some activity that is going to take some action. They do not have
authority to take regulatory action, and they usually refer those
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things back to us if they cannot mediate them. But they are a tre-
mendous help to us as far as mediating concerns and complaints,
and we do refer a lot of things to them.

The CHAIRMAN. Well, obviously, I thank all of you for coming. I
would like to close by noting the following things. We did not hear
garticularly painful stories today about conditions in nursing

omes, but we do hear them at forums and hearings and in letters
and emails and phone calls, and we have to put it in the category
of being a persistent problem. We hear about abuse, inadequate nu-
trition anc{) hydration, and trouble with having complaints inves-
tigated. I hear, unfortunately, that quality care and services pro-
vided just before inspections often end when surveys are over.

The cries from residents, family members and their advocates
underscore not only the critical need for us to continue to work to-
ward improving the care of nursing home residents, but also in-
crease the need to look at those we trust to carry out national poli-
gies to improve care to the vulnerable and frail in our nursing

omes.

We know that when surveyors follow up on complaints from con-
sumers, they find opportunities to identify problems and get them
fixed. We know that nursing home staff respect the surveyors
enough to put their best food forward when the surveyors arrive,
and I want everyone to know that those surveyors deserve that re-
spect and that they can fulfill the promise of a solid enforcement
system.

Unfortunately, we cannot trust the system set up by HCFA to as-
sure us that we are getting our money’s worth in this process. This
hearing is part of bringing this out on the table, and obviously, we
have hearcf) some positive response from HCFA about changes al-
ready made, changes in response to the GAO, and we appreciate
that follow-up.

It seems to me, however, that we cannot allow the regional of-
fices to neglect their responsibility to oversee and evaluate the
quality of the State survey agencies, and I am glad to hear that
our persistent effort is paying off in the activities that you have de-
scribed for us today, Mr. Hash. And I know that Rachel Block and
her staff are working diligently to bring to life the Nursing Home
Initiatives, and we have to express our appreciation for her and
their efforts.

But there is even more to do, and it seems that unless this com-
mittee keeps up the pressure, good works go undone and good ideas
go unnoticed, just as I am sure there are quality nursing homes
and quality State surveyors, as Mr. White represents.

But just as I am sure that there are rotten apples in the nursing
home industry, I am sure that there are still ailing branches on
that tree that I described earlier, the tree of enforcement. Without
a quality evaluation system, we cannot tell if those branches can
be healed or if they have to be cutoff with a chainsaw so they do
not hurt the rest of the tree.

No one person, no one committee, including this committee, no
one HCFA department, can accomplish the enormous task of help-
ing the rotten apples within the nursing home profession that we
have identified, which are obviously a minority, but there are still
problems out there. Every person has to play his or her own part,
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and this includes everything we have talked about today—the sur-
veyors, the regional office administrators, the advocates, the Con-
gress, and the President.

We must have hope and faith in the future of our elderly as we
have hope and faith in the future of our children.

So Mr. Hash, I am pleased to see from the monthly status re-
ports that I have referred to that af'ou have been so cooperative in
sending us, that the HCFA central office staff have completed the
directives, the policy changes, and the guidance for almost all of
the Nursing Home Initiatives. We thank you and HCFA staff for
your hard work on these initiatives. Your focus and the committee’s
focus now have shifted to implementing these initiatives by the
HCFA regions and the States, and the GAO report today seems to
indicate that so far, anyway, implementation at those levels leaves
much to be desired.

So what I need now from you, Mr. Hash, is a regular report fo-
cusing on the progress being made by each region in implementing
these initiatives. ] am particularly interested in learning which re-

ions might not be implementing these initiatives as they should

e. So by December 1, I am going to write asking you to detail the
scope and frequency of these regional reports. I want to work with
you so it will not be a burden, because you can have good people
in your office spending all their time working with us; on the other
hand, I think that sometimes the constitutional role of congres-
sional oversight might help you do your job somewhat better.

This committee will continue to monitor, continue to evaluate,
and continue to urge HCFA to improve its effectiveness. We do not
want any backsliding. We will keep at this ailing tree that I have
described, the tree of enforcement, until we see all the branches
burst forth with healthy new growth.

Thank you all very much. I appreciate it.

[Whereupon, at 12:11 p.m., the committee was adjourned.]



APPENDIX

STEVE WHITE RESPONSES TO SENATOR CRAIG’S QUESTIONS

Question. Isn’t the fact that there is room for differences of opinion on such things

. as “Immediate Jeopardy” and “Actual Harm” evidence that the current survey sys-

tem is vague and subjective’ and therefore, inconsistencies are inevitable? If the an-

swer is yes, then isn't it time to consider an alternative system, one which is truly
objective and focused on collaboration between surveyors and providers?

Answer. Because so much of the survey process deﬁnds on the professional judg-
ment of health care professionals and because the knowledge base in gerontology
and technologies such as new medications are always chang'.xi,ﬁthere will always
be the potential for some variation in the survey process. ifference in opinion
in the interpretation of HCFA 1\Eu.ida.m:e for immediate jeopardy and actual harm is
only one reason for variation. Most actual harm citations, for example, are accurate
citations as discussed further in response to the second question. Differences of
opinion are not inevitable. A large part of the solution lies with the need for greater
consistency between HCFA regional offices, a focus on improved and continuous
siafl trai and development for both State and Federal surveyors, better commu-
nication with states and consistent, valid data that is applied uniformly from region
to region in the evaluation of state performance. With HCFA definitions and guide-
lines, experienced professionals will more often than not reach the same determina-
tion. HCFA, in their testimony, has acknowledged that they are working to increase
consistency, and we, as states look forward to working with them on this very im-
portant issue. Great deals of time, effort and training have ane into developing the
current survey process. As discussed in HCFA's report to Congress, improvements
in care and outcomes have resulted from the current regulations with their outcome
focus. Most states would like to have move flexibility within the existing survey
process, to redirect limited resources to where the problems exist, and in some cir-
cumstances work collaboratively with providers, but would not support abandoning
the current survey system. Regulators need to remain regulators. y can be edu-
cators of providers, but a consultative process without an enforcement authority is
not successful,

Question. OBRA 87 (Omnibus Bu%get Reconciliation Act of 1987) spoke of movin%
a survey system that focuses on resident outcomes. Yet surveyors are citing at leve
G, even when there is no negative resident outcome documented. Shouldn’t “Actual
Harm” be tied to an objective and documented negative resident outcome rather
than a surveyor’ subjective feeling, of whether a facility filled out the paperwork cor-
rectly of whether a facility did not follow the menu precisely?

Answer. The current survey process does focus on resident outcomes. With rare
exceptions, level G deficiencies reflect actual harm to a resident. The GAO report
of June, 1999, entitled “Nursing Homes: Proposal to Enhance Oversight of Poorly
Performjn%Homes Has Merit”, found that 98 percent of 107 surveys, including 201
level G deficiencies, from the ten largest states clearly documented harm to a resi-
dent or residents. As state survey agencies, we feel that this reconfirms the level
of quality and consistency that does exist in the state survey process. .

3uestion. Are there alternatives to the current survey process which should be
pursued (for example, the North Dakota survey alternative process, which is out-
comes based)?

Answer. The survey process required l:f HCFA is clearly defined in statute and
offers little opportunity for waivers or &;ot testing of alternatives. South Dakota,
for example, could not obtain a waiver from HCFA to test a quality indicator-based
survey protocol, which would also have incorporated collaboration with the nursi
homes. There are some studies being done in various states of ways to work dif-
ferently with providers to improve care, such as the Eden Alternative, performance
based reimbursement, quality improvement projects and quality incentive grants.
These are being done in addition to the current survey process, not as alternatives.
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Generally, states believe that the current system is resident focused and outcome
oriented, and has the potential to evaluate quality of care. Insufficient resources and
inconsistent oversight have resulted in a process that is less effective than it could
be, but efforts should focus on improving upon the existing foundation. The avail-
ability of Quality Indicators, for example, provides an opportunity to better focus
survey efforts and to evaluate facility performance in new ways through the use of
new information sources.
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