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CONDOMINIUMS AND THE OLDER PURCHASER

WEDNESDAY, NOVEMBER 29, 1978

U.S. SENATE,
SpeciaL COMMITTEE ON AGING,
West Palm Beach, Fla.

The committee met, pursuant to notice, at 9:15 a.m., in room 417,
Federal Building and court house, West Palm Beach, Fla., Hon. Law-
ton Chiles presiding.

Present: Senator Chiles.

Also present: William E. Oriol, staff director; Letitia Chambers,
minority staff director; Philip S. Corwin, professional staff member;
Richard Farrell, legislative assistant to Senator Chiles; Marjorie J.
Finney, operations assistant ; and Kaye English, information assistant.

OPENING STATEMENT BY SENATOR LAWTON CHILES, PRESIDING

Senator CriLes. Good morning. We will convene our hearing.

My opening remarks will be brief because I don’t wish to take time
from our witnesses to repeat points that were made yesterday in our
hearing in Hallandale, but I will tell you of my continuing determina-
tion to seek action for the bill introduced last year as the Condominium
Act of 1978. Yesterday’s testimony added new substance to the argu-
ment for reintroduction and improvement of that bill and I pledge
to you to work with others including Senator Stone and Congressman
Mica towards those ends.

We will hear more about the legislation today and we will also hear
about the growing need for services to maintain independent living
for the oldest members of our aging population. Yesterday I was
deeply impressed by the almost unanimous support for in-home services
for those who may have one or more disabilities but who do not require
institutional care. There was given a report on neighborly cooperation
in condominiums—people helping each other—with modest or essential
support by the area agency on aging. T want to hear more about this
and other things that are happening as the condominium way of life
continues to take hold in Florida and in other States of the Nation.

Today, we are going to hear from several panels of witnesses and,
after we have concluded those panels of schednled witnesses, then we
will have a town hall meeting portion in which I hope to hear from
a number of you who have come to give information today.

Onr first panel will be a panel of condominium consumers. Bernard
Kantor and Kelly Mann, president of Village Mutual Service. Nan
Hnutchinson is going to be here. She probably got caught in the traffic
a little bit today. She is the executive director of the area agency on
aging in Broward County. Nan will be here, but I think we will start
off hearing from you, Mr. Kantor,
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STATEMENT OF BERNARD KANTOR, VILLAGE MUTUAL SERVICE,
CENTURY VILLAGE, WEST PALM BEACH, FLA.

‘Mr. Kantor. I actually don’t have an opening statement, Senator.
T indicated at the outset that Mr. Mann and 1 are going to deliver
:a joint report, an outline of which has been submitted to Mr. Corwin,
and we will proceed on that basis.

Senator Crrres. That will be fine.

Mr, Kantor. Our initial item has to do with the formation of the
Village Mutual Association and I am going to ask Mr. Mann to cover
that part of it.

STATEMENT OF KELLY MANN, PRESIDENT, VILLAGE MUTUAL
SERVICE, CENTURY VILLAGE, WEST PALM BEACH, FLA.

Mr. Max~N. Senator, like any other organization, when a group of
people get together they seek out one another to form some kind of an
organization to be helpful to the community, whether it be large or
small. This, too, happened with the Village Mutual Association. It was
formed in 1969 because at that point and from there on problems with
the developer happened on an almost daily occurrence, as I am sure
you are well aware. However, the purpose of the organization was
solely for the good and welfare of the people of Century Village and
out of this committee evolved the desire and the need to help the
glderly people who were coming into Century Village and buying
condominiums.

Senator, one thing that I personally have learned coming into a
.senior eitizen community is that the senior citizen loses a lot of his
-viability, his strength, because of his age and therefore needs help and
;support from those who can do that. In other words, people along in
-years but who still have the strength and fiber to fight or take action
for whatever is involved at that time——it was that Village Mutunal has
taken up the cudgels for the senior citizens of Mutual Village. I am
sure you are aware of the many problems we have with the developers
and there is litigation going on but the Village Mutual continued in
doing whatever 1t could for the welfare of the people. '

Among its needs after the first year—in other words, in 1970, when
the warranties ran out—it supplied an organization of contracts for
maintenance of appliances. This worked out very well for the people
who live in Century Village, and along with that were the problems as
they continued in the litigation because of the fact that our appearance
in the courts was not at all helpful. We were not getting, we felt,
proper justice in the courts. It was our opinion, and I happen to be
one of the founders along with Pat Cahill, that the only way we could
possibly accomplish something was through the medium of politics.
So we formed the nonpartisan Political Action Committee of the
Palm Beaches. That was in the year 1973, and there were only two of
us nonpartisan at that time, Pat and myself. But I am happy to relate
that today we have with us 24 other condominium complexes and an
understanding with Dade, Broward, and Pinelas Counties as to the
problems of the condominium owners—not. only condominium owners
but particularly condominiums and consumerism.
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K~xowLEDGE DEFICIENT AdMONG LEGISLATORS

When we got involved in the political field in the year 1973, we asked
the legislators to appear before us and tell us why they wanted the job
that they were running for and whatever we could learn from them:
We were horrified and we were struck by the lack of knowledge of
condominium law on the part of the legislators. It was practically nil;
those of us who were involved in this litigation, and therefore made a
study of the contracts and the law, discovered very quickly that the
legislature had passed condominium laws without knowing what in
the devil they passed—without having any knowledge of what they
passed. Because of that the condominium owners who today are in a
true serfdom—it is something very difficult to get out of because of the
word “retroactive.” It placed them in such a position that many of
them—and these are the words of our developer—faced a strong possi-
bility of losing their apartments, their condominiums, because of the
escalation and increased costs, and that is true.

Subsequently, through our committee and the help of other areas, a
new legislature in Palm Beach County was established who spoke for
the voice of the people. We are happy with the legislators as they are
today, except for the part that the law says the contract is a contract
is a contract, and it can’t be changed insofar as retroactivity. However,
I note daily the Supreme Court relies on that fact and makes its
changes. Only the other day, in the FTC dealing with the used car
dealerships, they requested them to make a radical change, and it is a
radical change that is required for the elderly in the community
because they are being ripped off horribly.

I think the greatest crime perpetrated against the condominium
owners took place in 1960 when the developer, with the assistance of
his attorneys, came to the legislature and promulgated laws beneficial
only to him. They were not beneficial at all to the condominium owner;
they were not even fair. If they were at least fair, the condominium
owner would be happy and have stayed with it. But they are so unfair,
and that, in my opinion, verges on criminality and conspiracy because
of the many things that transpired from thenon. -

I also have to bring into this, Senator, the local and State bar asso-
ciations for keeping quiet when the legislature was passing these laws
that crucified the people. They certainly, as minions of the law, should
have stood up and said something. They should have declared them-
selves that the law was totally unfair. Later on there were attorneys
‘who were doing just that but the law was already on the books and
there was nothing that people could do at that time.

I also have to include the courts because the courts were not listening
to the people. I am not an attorney nor did I ever study law, but I have
been informed by Florida lawyers and many of our retirees who were
lawyers that some of the actions of the courts were unheard of.

Coxrurer Deray Causes Crrarion

I would like to state one item which emotionally upsets me as to why
this ever happened. There was a problem in the courts and our attor-
neys requested that the moneys be held in escrow. That is one of the
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few things that the courts agreed on to make our side look good, so we
contracted at the time with & new maintenance company. Because we
were a large account, they went into a computer system and, for what-
ever the reason, the computer was a day late in making its payment.
For this we were held in contempt of court with the understanding
the amount that was required at that time was $100,000 and with the
understanding that within 5 days that $100,000 had to be forthwith
and paid or the 165 residents who were involved in that $100,000
would be put in jail, and of course that would come to a fine of $165,000
a day.

Now I must remind you, Senator, that X know you are aware that
the senior citizen is vacationing—he is running somewhere—so it was
at that time that a good many of those people were all over the world
and also on vacation, so it was impossible to make contact within 5
days. But this is the way the court saw it at the bequest of the devel-
oper, that we pay out that $100,000 in 5 days or pay $1,000 a day fine, or
$165,000. I have yet to find an attorney, be he in Florida retired or
what, who could understand such a deal from the court, but then again
this was the way it went in those years.

At the same time that the court was threatening to put these people
in jail, hardened criminals were walking the streets free. They were
not troubled by the threat of jail which did trouble the senior citizen.
Were it not for the fine, he might have sat in jail, but he did not have
the $165,000 a day.

What I am trying to point out is the other impossibility that the
senior citizens—the condominium owners—face early on. True, in
1}?75 t}(lirough ours and others efforts, many of the laws have been
changed.

Senator CuiLes. Has that situation improved now ¢

Mr. Maxx. For us it has not improved at all, because of the word
“retroactive.”

Senator Carires. All right. Then would you mind getting to that
word—that is what we are going to try to deal with in this legislation,
hopefully.

Mr. Man~. Hopefully, yes, because I think the Congress needs to
do something, otherwise it is going to be terrible for the aged; they
cannot stand this constant increase in the cost of living. Many of them
are on welfare; many of them are on stamps—even to the point one
day on TV where the developer himself made a note that the time
will come very shortly when he will own all those condominiums.

Now I cannot for the life of me see how the Congress can let a thing
like that happen. Yes; there is a bill that is coming up in this session
before Congress this year under the new session, and it deals very well
with the problems of the condominium owner. I have only one sug-
1gestion to make on that bill where it deals with net lease and gross

ease. ,,

We find that with the law as it is and our developer as he is, that he
will tear that point down. It will not help us at all unless that bill
reads “all leases,” so there should be no doubt as to what the Congress
means when they say “all leases.” This is what is required in that bill;
other than that I think the bill can stand up. We find in our minds
that there is really no difference because we pay the developer for the
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Tec lease as opposed to some areas where the people pay directly to
the expenses of the rec lease.

Senator Curues. But there is a difference, is there not, in the net
lease, where the developer has just an unconscionable windfall in
which he has no obligation to pay the taxes or the maintenance or the
replacement costs, as opposed to a lease in which the developer has an
obligation, just to take a selected instance, to replace or pay taxes and
to pay maintenance? That is a different situation. I doubt very seri-
ously if we are going to get the courts to void those kinds of leases.

Mr. Manx~. I believe it 1s a matter of semantics because indirectly,
in the final analysis, you are doing the same thing. Whether as a gross
or a net, you are paying for it either way.

“NET VERsUs Gross Lrases”

Mr. KaxTor. Senator, I just would like to comment briefly on that
issue—the net versus the gross leases. First of all, here in the Florida
Legislature that distinction has not been made in some recent statutes
that came down. But very fortunately, our Palm Beach County dele-
gation was sufficiently alert to warn us of what was going on. Conse-
quently, we made a maximum effort to have that changed, and it was
changed so that the statute read “leases” rather than “net,”—net or
gross leases.

Your distinction between the net and the gross leases is slightly in-
applicable to our situation here, especially in Century Village. What
we have attached to our gross leases are many, many unconscionable
paragraphs or parts of a lease. Of course the escalation clause itself, as
you know, is tied to the Consumer Price Index increase for major cities,
which means that it is considerable from year to year. It does not go
back to the base year 1969 when the original recreational lease rent
was established at Century Village; rather, it is added on year after
year after year. In fact, what actually occurs is a geometric rather than
an arithmetic increase which we sustain each and every year. Conse-
quently, it is entirely feasible that in the near future we will literally
be priced out of our condominiums through the recreation rent in-
crease itself, ‘

It is equally certain that very shortly, should this prevail, that the
recreation lease increases will equal and exceed what we now make as
our mortgage payments, including taxes. So the gross lease situation
especially as it applies to Century Village, must be addressed by the
Federal Government in the Condominium Act of 1978, and we hope
that it will come out of committee with those corrections that will pre-
vent it from being amended to death on the floors of Congress.

We don’t have much hope that it is going to be passed in this session
or in the next session. We realize full well that it is almost a political
maneuver, that it is expeditious at this time to present such an act. I
don’t say that it was presented facetiously or whimsically. I do say it
was promulgated with the full knowledge that it would have no way
of passing for a variety of reasons, but we won’t go into that.

Kelly, do you have anything more to say on that, or shall I go into
the problem?

Mr. Manw. Yes. I just want to point out one area. We chose one. In
complete fairness, there are too many and it would take up too much
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time. Under the heading of “indemnification clause,” our contract
reads that in the event of litigation—win, lose, or draw—you pay the
developer’s legal fees and all the costs involved. Now if anyone can
tell you that that is a fair ruling—this is truly unconscionable along
with many other unconscionable events that have taken place and have
pushed the condominium owner into the ground.

Do you want to take it, Bernie ?

Mr. Kaxtor. As long as Kelly mentioned some of the problems we
are having with the developer, I would like to continue from the in-
demnification clause. Of course I would suggest to this particular hear-
ing that the hearings conducted by the Federal Trade Commission in
1975 be made a part of this record. Much of what we are going to say
here today, and a great deal more, was taken as depositions and state-
ments at the FTC hearings in 1975.

Fuorr DrscLosure Notr MADE

Another problem, though, that we have with the developer, getting
back to the problems, is that we received no full disclosure at purchase.
I don’t know how that has been rectified since the early days of the
condominium boom here in Florida, but suddenly the people of Cen-
tury Village, several years after having purchased, were confronted
with an item called community services which we suddenly found we
had to pay for as a separate entity. It was not placed under the long-
term recreation lease; a new position was created for it under an item
called a management maintenance contract.

Novw, in this contract we were called upon to pay additional sums
of money—additional sums over and above the already escalated
recreation lease rental—for such items as buses and trams, security,
main road maintenance and repair, lighting of main roads and en-
tranceways to Century Village, when actually at the time of purchase,
at the time agreements were signed for these condominium units, we
were assured that we would be subjected only to a lump sum monthly
payment and this monthly payment would cover all of the items that T
have since mentioned. In fact, the selling point was:

You don’'t need a ear in Century Village—buses and trams are free. Conse-
quently, you can save a great deal of money, not only by insurance rate reduc-
tions, the purchase of the car itself, but also in car maintenance and repairs,
gasoline, et cetera.

Also, so many of the elderly people resettling in Century Village
were no longer able to drive; they needed a means of transportation
and the buses and trams afforded them that means. Consequently, it
was a tremendous selling point in getting people relocating down in
south Florida to purchase in Century Village. However, we found
later, as I stated at the outset of this session, that we have paid, and
paid dearly, for that. In fact, part of the ruling that the court made
was that we would be subjected to $1,000 a day fine and possible jail
sentences.

Of course it would have been much better at that time to have said :
“Put us in jail; let’s see what happens.” I don’t think they could
possibly have done it, but you are dealing with elderly people and the
elderly person says: “How much longer can I live?” You have to keep



81

in mind that each day elderly people grow older and older; it does not
follow the same pattern as with younger people. )

Senator CHires. Now that we have Nan Hutchinson with us, we
will get back into our panel discussion. I want to get all of these points
that you have. I would like to get some interaction here if we can,
because I think that will prove most productive.

Mr. Kanror. All right.

Senator CuiLes. Nan, we are delighted to have you here. We know
of the work you have done over the years for the elderly. Do you want
to introduce your group?

Stay right on your outline where you are, Mr. Kantor, because we
want to get all these points.

STATEMENT OF NAN HUTCHINSON, EXECUTIVE DIRECTOR, AREA
AGENCY ON AGING, BROWARD COUNTY, FLA.

Mrs. Hurcuinson. We apologize. We were sort of delayed in some
traflic with not very clear directions—not from your people.

I would like to introduce these people whom I have brought today
from Broward County. The one lady that you see on your list, Hilda
Bergenfeld—her husband died in the last couple of weeks and there-
fore she is not here, but Len Weisenger will be delivering her remarks.
Gladys Borenstein, Al Garber, and Lucille Stang.

Mrs. Borenstein will talk about the growing need of public services
in condominium residences, and Mrs. Stang will talk about the loss of
transportation services at one particular condominium. All of these
are similar problems with Broward County and particularly to the
condominium, Senator.

Senator CriLes. Why don’t we just get on to transportation now?
That is an area that you were just covering, Bernie, and what you
found as I understand is what appears to be the sales pitch that “Don’t
worry, we are providing transportation.” There was transportation
out there at the time, was there not

Mr. KaNTor. Yes; there was.

Senator Cumw.es. But then you found out that it was not being pro-
vided by the developer, that it was something you all had to pay for
in addition to that.

Rerroacrive Increase CiTep

Mr. Ka~nTor. It was much more reprehensible than that, Senator.
Not only did we find out later that we had to pay for it but our devel-
oper had told us that he had been magnanimous in having subsidized
us for previous years but, since situations arose, what he would do for
us is not only add on the increase for the upcoming year, but he made
us pay retroactively each and every increase from the day the papers
were signed. So we found that instead of getting an increase of 1 year’s
rate for buses and trains, transportation, security, road maintenance,
lighting, insurance, et cetera, it was compounded in that we received an
increase reflecting 4 years and, in some cases, 5, 6, or 7 years’ increase
at one time. That was in addition to the escalated portion of the rec-
reation lease rentals. So you see it compounded, it built up.



82

Senator Crrwes. Can you tell me what that would break down for an
apartment? In other words, what has the increase been, what that
means to the owner of an apartment or a condominium ?

Mr. Kantor. Very well. Very fortunately, Judge Poulton deter-
mined until the case was adjudicated—and we have litigation on this
point in court right now—until this point was adjudicated that the
Village Management, Inc., a fully owned subsidiary of Century Vil-
lage, inc., would perform these services at cost. Currently it is costing
each unit owner between $7 and $8 and change per month. At the time,
however, he wanted an advance of approximately $20 per month per
unit. That was for the transportation end of it.

Each year we fight him on what he terms his “operational deficien-
eies” in providing bus and tram services to us. Consequently, we pay
so-called one-shot sums of from $5 to $8 each per year to cover operat-
ing losses as presented to the court by management. Naturally, the
same kind of increase prevailed for the escalated portion of the recrea-
tion lease rent. On the one hand he told us that we were being sub-
sidized and on the other hand, the moment he sold the last condominium
unit at Century Village he made it retroactive to 1969. So some per-
si)lns paid the escalated portion alone in amounts, ranging from $8 and
change. .

Senator CaiLes. This is a month ¢

Mr. Kanror. This is per month. Eight dollars and change for rela-
tive newcomers to over $22 for those who had been here since 1969.

Senator Cuices. So it went up from $8 to $22.

Mr. KanTor. That was the range of increases but it went up basically
from the base rent, in my case, which was $34.50 per month. It went
up to over $50 per month, and currently, including the tram and bus
transportation, instead of $34.50 per month, I pay almost $60 per
month. That is quite an increase.

Senator CriLEs, That is double.

Mr. KanTor. Almost. That is quite an increase.

Senator CamEs. Now this is covering your rec lease; it is covering
your transportation. Is that all of the maintenance?

Mr. KanTor. No.

Senator CHiLes. What other maintenance? :

Mr. KanTor. In addition, we pay from between $26 and $29 for land
maintenanace—for maintenance of the common elements.

Senator CriLes. The grounds?

Mr. Kantor. The grounds, the outside of the buildings; yes.

hSe;mtor CHiLEs. So your total fees are roughly $100 a month, aren’t
they?

Mr. KanTor. It varies; yes. It varies from about $78 to $92. That is
quite accurate; yes. Roughly that is how it works out.

Senator Crires. What is your transportation problem that you can
relate to us?

STATEMENT OF LUCILLE STANG, BROWARD COUNTY, FLA.

Mrs. Stanc. Let me say I came down here as a private citizen with
my husband 4 years ago and, because he had a history of a heart condi-
tion, we were sold with Hawaiian Gardens because they provided a
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courtesy service. There were two buses running several times a day
which were going to shopping centers and banks occasionally.

Senator CriLes. So that was your reason for purchasing?

Mrs. Staxc. Primarily it was. The brochure itself had a picture of
the courtesy bus and all the details that went with it. The courtesy
bus was used in the newspaper ads as a selling point, but then after
he sold the last apartment, we found that he was removing the two
buses completely with no offer of any kind of financial remuneration
or otherwise. We went into our individual contracts and those of us
who had used lawyers to look into the private contracts found that
there was no provision for the courtesy bus at all. It was just used as
a come-on in the advertising.

We then found it necessary—I certainly ‘did—to go into publie
transportation and there, too, we find a very limited schedule—almost
nothing on Sunday, no evenings. I found I could not go to school in
the evening; I had plenty to do. The community has been growing as
has all of Broward County. The situation, as it stands now, means
that many times we stand in the buses with very heavy shopping bags.
I have seen many elderly people falling in the bus when there is a
turn or a short stop.

ApEQUATE TRANSPORTATION LACKING

Also, as recently as last week when I had occasion to go to the
Morning Hill Shopping Center, after 24 hours I finally got my bus
because the previous ones had broken down. We had no notice at all
of the breakdown; we had no way of knowing. They sent no sub-
stitutes. I have checked with transportation. The barn is somewhere
up in Hollywood. They never sent out a substitute bus or a substitute
driver. This is what we are running into now in terms of public
transportation.

The Sunday schedule is very limited. There is one in the morning
and one in the evening. There was absolutely no transportation in
Broward County at all on Thursday because it was a holiday. At that
point I found it necessary to go into the needs beyond my own area
and I went into the community needs. I have been doing some volun-
teer work in the community, particularly with the Jewish Federation
of Fort Lauderdale. Sitting there one day, I would say that 80 per-
cent of the calls that came 1n were for transportation o doctors and
pharmacies. None of the large chain pharmacies have any delivery
services of any kind. '

Finally, we have a nutrition situation similar to the one in Margate.
We have no way of getting these people down to the nutrition center.
We have a great deal of programing, which is available, a library, an
educational program, a recreational program, and a social listing pre-
gram. We have no way at all of getting these people to the areas.

I went a little bit beyond that to find out what Broward County
Transportation was doing, and their claim was that they have less
buses than they need because there are no Federal funds to allocate.
They required a minimum of 2 weeks’ notice to transport anybody
and certainly that is not practical or reasonable because we get many
calls which are almost emergency calls, '
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There is 10 service for inner county delivery. I myself use a doctor
in Dade County and have to hire a private car to get me to my own
physician because whatever services are available are not available
beyond Broward County. I talked to somebody in my area who is in
charge of the human services for the aged, and there, too, was very
limited transportation and she couldn’t promise anything at all.

Lack or INSURANCE CURTAILS SERVICES

My impression was that Broward County would handle this kind
of thing as a county situation. What I found by spending time in the
federation office was that the county transportation service is referring
people to the federation office because they cannot fill the need. Federa-
tion, on the other hand, has no such service available and one of the
Teasons they don’t have it—I have tried very hard to involve volun-
teers in my own community and others who could take peoplé to
doctors and hospitals and so on, but they refuse to do so because they
do not have insurance coverage, which the federation cannot afford.

I inquired about the services the United Way has. They have mini-
buses doing this. They also require 2 weeks’ notice. Now United Way
covers $1 million in Insurance for drivers and for people that they
transport. Federation has no such facilities so there, again, we are left
without any point of transportation service. I can just sum it up very
briefly by saying, as I see it, our sunshine State will be a sunset State
unless we take care of these people in some way.

Thank you very much.

Senator Crrres. Thank you.

So the brochure itself has a picture of the bus.

Mrs. Stane. Yes, with a little explanation.

Incidentally, after he removed the transportation service we went
to court and got no place at all. .

Senator Crres. Mr. Mann, maybe we will stay in the condominium
area right now and get into some of the services.

Has Century Village made any attempt to establish its own transit
service or to have West Palm Beach provide better service? '

Mr. Manw. As far as West Palm Beach, yes. The management has
arranged, through contract with the county bus service, to give bus
service to Century Village itself. The trams are something that -man-
agement is responsible for. :

Mr. Kaxrtor. I might add, however, that we paid for that contract
with the county of Palm Beach. The transportation is not given to us
at no cost. Now I want to point out a discrepancy in this kind of service,
Senator. Although we pay as part of our community services costs
for this transportation—buses—each and every senior citizen in Palm
Beach County merely has to apply, receive an ID card, and receive
the benefits of lowered transportation costs, and this.is a service pro-
vided by the county. So we are paying twice for it. Tax dollars are
used to finance this very wonderful reduced-cost transportation system
for elderly persons. But at the same time we are paying for that
through our community services fees to management so we are paying
twice for the same transportation which I think is an inequity that-
has te be addressed.
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Senator Caires. I think you are going to tell us something on
recreational leases from your standpoint, Mr. Garber.

STATEMENT OF AL GARBER, FORT LAUDERDALE, FLA.

Mr. Garser. Yes. I reside in Lauderdale Oaks, a condominium
development in Fort Lauderdale. I have resided there for about 3
years. When I purchased, it was subject to the existing lease and I
was not the original purchaser of the building. I bought from a per-
son. Having been an attorney in New York and retired, and I did a
lot of this kind of work, I was knowledgeable on the subject and I
realized we had to be subject to that or we just don’t buy a unit in our
development.

What I am concerned about now is our inability to compel the
owner of our leasehold to negotiate with us, and on an arm’s-length
basis. In our situation, the builder had disposed of his lease to an
investor and the investor, I understand, purchased it on the basis of a
capitalized amount 10 times the annual of the yield. Three years ago
when I purchased, the unit owners paid about $218,000 a year rent for
this rec lease. Since then the retro payments by virtue of the accelera-
tion clauses in our leases—mine has not reached that point yet—as
each building is complete—there are 19 buildings—it has gone up to
about $242,000 if you capitalize that at 10 times. The owner of that
leasehold says, “I want $2,420,000 and don’t bother me; don’t attempt
to talk with me unless you are prepared to pay that,” so it is a take-1t-
or-leave-it proposition.

Senator CuiLes. This is trying to buy out the rec leases.

Mr. Garser. Yes. In fact, we are having a meeting tonight seeking
to get the vote of the people, whether we should negotiate with him
further—negotiate with him on the basis of paying him his price or
just live with this kind of lease, where in the year 2030, I think, where
we are now paying on the basis of about $30 a month, it will be up
to about $300 a month.

Senator Crrires. Do you know what the original cost of the recrea-
tional facilities was?

Escaratep Bumping Costs

Mr. Gareer. No; I don’t have that, sir. Based on my experience,
having been involved in the building operation for some of the big
buildings around the country at that time, I think it could have been
built for about $15 a square foot. I used to represent people from
Palm Beach who have since passed away, people of that character,
-and the big people in New York. I said many times, I could have built
that building there for maybe $1,400,000, and now they are asking
‘for $2,400,000 because they bought it on a yield. There is a difference
between a yield and a value of real estate per se—I don’t have to ex-
plain that unless you want me to, what yield is. I think you have a
good background on that subject.

Some of our people say we should not offer more than seven times,
eight times, or nine times the annual rent. You cannot explain that
the man who now owns it, a big corporation—I think it is the Broklin
family—I think they control Seagrams Liquor in Canada. They say
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they want to capitalize the sales price—capitalize it 10 times our
income. In January, two of the buildings are going to be hiked again.
This keeps repeating itself every 5 years until there will just be no
limit to it. We cannot negotiate.

1 am wondering whether there could not be some legislation enacted
requiring arm’s-length negotiation with these kinds of owners who
are required to sit down with you and negotiate on the basis that is
fair and equitable. They certainly should not be able to capitalize
and expect us now to pay $2,400,000 in the 3 years that I have been
there. It just seems unreasonable, it is unconscionable to be in that
bind. We have no way of getting out of the bind.

If this man’s leasehold is protected under our Constitution, we can-
not knock it out of the books because he has tried to do it a few times.
and is getting no place. The owner of that leasehold is protected
under his constitutional rights, and you cannot advocate a contract
in good faith. Unfortunately, our situation is, when the people con-
sult with me about this situation about whether we have some cause
of action, I explain to them the purchaser of that leasehold must be
furnishing to him a so-called estoppel certificate. It turns out that it
was not required, but when the people who built it took it upon them-
selves to sell off or turn over the operation to the unit owners who
had purchased it, they were smart enough to obtain, not only a gen-
eral release in which the unit owners agreed that they would not have
any basis to go after these people, but they also included interpolated
clauses stating the validity of this lease—clauses that normally are
included in an estoppel certificate.

I don’t purport to give advice, but they have to consult somebody
who is knowledgeable, and they consulted with our friend Rod Ten-
nyson. He said they had no basis for even contesting the validity of
this lease any longer. They signed away whatever rights they might
have had to go in there and contest it. We cannot negotiate on an
arm’s-length basis. I think some legislation is possible, and I think
under the Constitution it is possible, to sit down with you and nego-
tiate with you.

That’s it.

Mr. MaNN. Senator?

Senator CHiLEs. Yes.

UNCONSCIONABLE PrOFITS EVIDENT

Mr. Maxw. I would like to add a point to what Mr. Garber has
been saying about unconscionability in relation to Century Village
where the recreation lease cost the developer $750,000 to build. He
now asks the price of $31,500,000. That 1s a bit unconscionable. I
might add that where the cost of this recreation lease per year is
approximately $1 million, his gross is over $4 million—representing-
better than $3 million a year net profit—truly unconscionable in any
business in any shape, form, or manner. i

Senator Cuires. Section 210 of the bill that we are talking about, I
think, would give you some relief. '

T.hgs section .woqld allow the unit owners, by two-thirds vote, to seek a
judicial determination that any lease or portions of leases are uncounscionable
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if the lease was made in connection with the condpminium project, was made
while the developer was in control of the association, angl _had to be accepted
or ratified by the purchaser or the association as a condition of purchase.

I think you will find those conditions generally true in all of these
leases that we are talking about.

If the lease is for 21 years or contains provisions for qutomat}c renewal for
a period of more than 21 years, either contains an automatic rent increase clagse
or subjects the unit to foreclosure for failure to make pa_yplents, anq contagns
provisions that the lessees assume all obligations and liabilities as§ocxated with
the maintenance and use of the property, then the court shall consider the lease
unconscionable. . . . .

Several factors are listed for the court to consider in deterr}nmng unconscion-
ability, including any gross disparities between the obligations incurred and
the benefits received, the bargaining position of the parties and the adequacy
of disclosures. Upon a finding of unconscionability, the court would have the
power to grant remedial relief including rescissions, reformation, restitution,
the award of damages, attorneys’ fees, and court costs.

In addition, this section would provide that any automatic rent increase
clause would be unenforceable, as to future increases in rental payments, in a
lease which was entered into prior to termination of developer control, had to
be ratified by purchasers, and contains provisions that the lessees assume all
obligations and liabilities associated with the maintenance and use of the
property.

Ground leases in existence at the time of enactment, made in an arm’s-length
transaction, are exempted from the provisions setting out certain of the pro-
visions dealing with unconscionability and as well as the unenforceable auto-
matic rent increase clause provisions. However, ground leases are subject to
judicial determinations of unconscionability.

So what we are attempting to get at in the Federal bill would give
the court a number of areas of potential relief, including the rescis-
sion—even payment back—of certain fees if the court found that to be
warranted. Now, the premise on which this rests is that the States,
under the Constitution, are prohibited from impairing the right of con-
tract. That same prohibition in regard to contract does not apply to the
Federal Government as such.

There has been a memorandum from the Justice Department. Their
position, as drawn in the bill, would allow Federal courts to have juris-
diction as to whether there was unconscionability in these leases, re-
gardless of the constitutional provision on obligation of contracts, be-
cause that provision does prevent the States from impairing the obli-
gation of contracts, but does not prevent the Federal Government from
doing that.

Courr TesT SoweHT

Now again, I think we want to make it very clear to everyone that
what we are talking about, if we can pass this bill, is providing the
means wherein we would get a court test. It does not mean automatical-
ly that we are going to be upheld in this, it is still a justiciable issue.
There is still an issue that I think will find good lawyers on both sides
arguing whether this is valid or not. We do know that the State
supreme court has ruled that you cannot have this reformation, you
cannot go back and void this, so we are stopped there. So this is the next
best step that we could take to provide some kind of relief.

Again. it is clear that, in the future. in Florida, the law protects
people who are starting off now. But what we are trying to do is find
some way of providing retroactive relief. If something like this can
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pass, T can guarantee you—as you know, these owners won’t be hide-
bound ; they will be willing to negotiate, and those would be arm’s-
length negotiations. And in many instances that might be the best solu-
tion, to buy out the lease, but I think you would find the negotiating
on that basis.

Mr. Garper. I am familiar with that provision. Unfortunately, in
our situation the leasehold was sold, and at the time of the sale the de-
veloper took it upon himself and very smartly included in the general
lease that he pay from the 17 autonomous corporations that owned the
various buildings in our place. He had these provisions included in the
general lease which normally go into an estoppel certificate. Are you
familiar with an estoppel, sir?

Senator CHILES. Yes, Sir.

Mr. GarsEr. I don’t think the people who represented our condomin-
ium were smart enough to observe that these provisions were included
and these people were just imposed upon. I don’t know if they were
represented by coungel. I understand they were not, they just took it
upon themselves to buy it and they are therefore precluded by these
estoppel provisions contained in this so-called general release. Nor-
mally if I buy a mortgage for $10 million, T know I am going to get the
stock certificate.

Senator CriLes. You know, you may have a situation there in which
you have been blocked. We will have a panel of lawyers who will be
coming up next and I don’t know whether we can touch on this or not,
but I see that you have a particular problem.

Mr. Garser. That is why I would like for you to consider whether
there is some legislation that could be enacted requiring the negotia-
tion, whether it is enforceable or not, to require these people to sit—
to only sit with you and negotiate with you where we are in this bind.
Woe are in a tremendous bind and we cannot get out of it. We are
.committed, based on this. There was some fraud committed or per-
petrated at the time this lease was made up, and that would be prob-
lematical, whether that could be sustained or whether a position was
so taken.

Long-Term Lrases Binpixne

Mr. Kaxrtor. Senator Chiles, the purchasers at Century Village
didn’t even have the privilege of signing away their rights. The de-
veloper very cleverly appointed the first board of directors of each
association. I have forgotten the number of associations that we have,
but a great number of them. What he did was appoint the first board
of directors from among his own employees to oversee each association
until such time as it would become 75 percent occupied—at which time
it was turned over to the unit owners. In the meantime, these per-
sons entered into contracts with their employer, Century Village, Inc.,
binding us to all of the clauses of the long-term lease, the declaration
of condominium, the bylaws, and the management agreement.

Senator Crices. That fits you much more within the definition of
what we are talking about in the act, because all of that was in the
povwer of the developer at the time. And that is classically what we are
talking about here, why this should be released.

Mr. KaxTor. In fact, we now have litigation in this area where we
are trying to prove that not only did the first board of directors violate
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their fiduciary responsibility, but they also were totally the tool of
the developer. This has been pretty much accepted. Just one other
comment on why the Federal Government has got to do something in
this area. Responsible Federal agencies, as well as very responsible pri-
vate agencies, have indicated that because of the escalating produc-
tion costs of homes within the next 5 years, fully 50 percent of all hous-
ing starts will have to be in the condominium area.

Tven if it is but 30 percent of all housing starts that will be in the
condominium area, I believe the Federal Government has to get some-
-thing on the books that is going to protect the large number of per-
.sons coming under the condominium aegis. Of course, this especially
.applies to young people who cannot afford to buy one-family or two-
-family homes.

Senator CutLes. You are now speaking to what we think is the main
-purpose of the bill, and that is the broader utilization of condominium
-form of ownership. I think that upon that leg—the bill has several

legs—but upon that leg is the one that we have to stress in order to try
-to get the kind of support in the Congress to pass the legislation. You
“know that the condominium phenomenon, to start with, was almost a
-Florida/Arizona phenomenon.

Mr. XanTor. California.

Senator CaiLks. Yes, California.

Now, though, you are beginning to see a tremendous spread of that.
"X happen to be a double condominium owner now, one in Virgina and
.one in Florida, so I have a vested interest—you might say maybe even
.a self-interest—in this. I think you are finding that more and more
becoming a form of ownership, so it no longer is the problem that is
-just a Florida one.

‘ Bt Suprort NECESSARY

I think what this bill does, of course, is to try to give the rest of the
‘Nation some protection that we have paid very dearly for in Florida,
that all of you paid very dearly for. We are trying to correct these mis-
takes and to see that unconscionable things do not take place in the
future. I hope, for that reason, that we can get stronger support for
the bill. I think that we will get hearings this year and I hope we can
-pass it during this session of Congress.

"~ Mr. KanTor. I hope so. Will it come out of Senator Proxmire’s com-
-mittee in this session ?

Senator CuiLes. Well, I think it can. I don’t want to offer promises;
-that would be the wrong thing to do. Senator Stone and I are both go-
-ing to press for hearings, and Mr. Lehman has already had a hearing
-promised by the House committee, so we are going to press very hard

:to try to get hearings on the bill.

Let’s go on to our public services now.

Mrs. Borenstein.

“STATEMENT OF GLADYS BORENSTEIN, BROWARD COUNTY, FLA

Mrs. BorexstEIN. 1 was going to speak on the things also that 1
-think we find most important in our condominium. I live in the same
area as Mrs. Stang and T find transportation is the most important
thing, especially to the widows and widowers—the people who are
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left alone. A lot of them came down here as retirees in good healthh
with cars and were able to take care of themselves. All of a sudden
there is a problem with their health, such as a stroke, a heart attack,.
blindness, or anything crippling. Then we had those with the death of’
a mate, and the people were unable to fend for themselves.

Now we do have city buses running, but it is awfully hard for a.
person who has had a heart attack to stand for 80 minutes to an hour-
in the sun—maybe 2 hours sometimes—and this happens to us in our
area quite often. Then the answer is if you cannot do that, you take a
cab. Now cab fares to a doctor runs you between $10 and $20, to go and
come, and most of the people in our area have to go to Plantation or-
they have to go to the other hospitals in our area. They are going to-
the Holy Cross area which is actually a $20 ride there and back. Most
people cannot afford this any longer with the rises in the cost of living-
today. What we really need is to have private buses that will take our-
people to and from the doctor without their having a call 2 weeks or a.
month in advance and make an appointment.

Now I have a little article out of the paper if I may go through this.
This is just a dollar-ride program. It starts off beautifully. It says: “If
you live in Broward County, are over 62 years old, and you need a ride
to the nearest shopping center, never fear—Dial-a-Ride is here.” So-
you call them up and you find out what the Dial-a-Ride program is.

The pilot program providing transportation for senior citizens to-
nearby shopping centers begins this weekend with the county pro-
viding three 15-seat buses for a county that has certainly over 1 mil--
lion people, starting Friday and continuing only on weekends. Now
people don’t get sick on weekends or go shopping on weekends; we-
need something daily to take care of our needs there.

Then each van will operate in a specific area and the county has.
divided it into three areas, and they have been divided into quad-
rants. Fach weekend, a different quadrant will be served. If your-
quadrant is served in one week, you won’t be able to ride again for-
a month, So what are you going to do the other 3 weeks of the month ?

So once a month you are allowed one weekend. Then you sign up-
in advance. That is good. If T know that I have an appointment in 1
week or in 2 weeks and I sign up for that, that is fine. But what if I
get sick at this point and I need to get to a doctor today ?

UseE or Paramepics CiTeD

The only service we have for emergencies is the paramedics. Para--
medics are the most wonderful thing in bad emergencies. If you need
to go to the hospital, they check with the hospital and then an ambu-
lance is called. It is $40 and up for an ambulance which is prohibitive-
today. Then you must pay the outpatient cost when you go in, which
is certainly $35 or more—just to be checked in under the outpatient.
provision of the hospital. If they find that you are really ill, then they
of course enter you in the hospital and at that point you pay a further-
fee of over $100 for the entrance into the hospital. This is fine. The
paramedics are good for these bad emergencies. But what if a person
gets sick and needs a private doctor? They can’t wait 3 weeks to see-
.the doctor ; they must see the doctor that day.
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Now that is where a lot of people in our arca come into this. We
ihelp our neighbors. Some days in the week I drive the car. My health
.is pretty good, but is it right for me to have to spend 6 or 7 days a
‘week driving people to the hospital, to their doctors, for prescriptions,
ifor groceries?

We feel that we should have a bus service, or private cars or buses,
«either by the city, or by our own condominiums. Our own condos took
our buses away from us, and we do not have the buses for the people
-who can’t drive and must have them.

Senator CHILEs. So you really thought, again, that these problems
‘were going to be covered for you when you first went there?

Mrs. BorenstEIN. When we bought our apartment we were told we
would have the minibus service, and then the minute the last apartment
was sold they took them away from us like it was magic. We took them
to court, but we were not able to get our buses.

Senator CHILEs. Nan, as the executive director of the area agency on
.aging, tell me what you are trying to do to make some kind of service
.available.

Mrs. HurcainsoN. Well, for the benefit of some of these people, the
.area agency on aging is attempting to provide programs for the elderly
_in each of their districts. Ours happens to be Broward County. I would

like to just briefly say that as far as population goes we were the first
.area agency to be funded in Florida as a model project in the fall of
1972 in Broward County. At that time when I started, we were told to
-do three things: To find out what resources were there already; to
point out the problems; and to grant problems on a priority basis to
meet these needs.

We did this. We interviewed every agency in Broward County.
“There is an agency here north of us in Palm Beach, and so on. We did
_interview all the agencies of Broward County to find out where theirs

was. Second, we did an in-depth survey. We held seminars. We met in
-small groups, and large groups. We had task forces. We came up with
the data. The needs we found back in 1972 or 1973. This year the only
-thing was—that shifted a little bit. .

Those first three needs have never changed : Health, or anything that
relates to that; transportation; and nutrition. This year housing
jumped from No. 8 up to No. 4. Then comes home services, activities,
information, and counseling. Now everything has gone the same until
:this year when the housing jumped from No. 8 to No. 4.

Senator CuiLes. Why did 1t jump ¢

Dradatic INncreasE 1x ELperLy PorPurLATION

Mrs. Hurcurnson. Well, for the very reason due to the influx that
-we have had. When we started in 1972, the 1970 census said we had
152,000-plus over 60 in Broward County.

Senator Cuires. That was in 19724

Mrs. HuTorrxson. That was in 1970. T was using the census. Today
we have 304,000 over 60 in Broward County and this is the growth from
1970 and from 1977. .

Now when you talk about trying to do services for the influx that
e have had so fast in the northwest section of Broward County in



92

the past 3 years, almost 4—there are now people reasonably into the-
northwest where you find Coral Springs, Tamarac, and those cities..
Now just in the nine cities you have 69,000 people over 60 years old.

Senator CmrLes. I understand about 75 percent of the people in.
Tamarac are over 60 years old.

Mrs. HurcHINsoN. Senator, 85 percent are over 60 years old.

Now look down 5, 10, years from now. We keep saying that in 5-
years 7 out of 10 are going to be elderly people. We are already there-
and past it. We have 29.7 percent population out of the million in:
Broward County who are already 60 and over, Senator Chiles.

When you say an area agency is doing the planning and coordinat-
ing, yes, we did fund programs on the priority basis. We did start
with the nutrition 5 days a week. We have home service, we have home:
touch. We have them all under one roof and it saves administratively,.
and in every other way. Within the Older Americans Act money—
we have 20 of those 43 buses that came through the Older Americans:
Act money and not the county.

The county is now purchasing some buses, but they have been a long-
time doing it, but at least we made some inroads. They have helped us
in many ways. They have administered this program. The point is the-
transportation has again set up an escort service. We had CETA
workers. My board of directors or the State could not find any insur--
ance through the State insurance office and we worked for months on-
this until we had to cancel that program. We need to not only have-
buses, we need to talk about insurance for volunteers or insurance for-
those people who are willing to volunteer. In addition to those, we-
have day care and many other services.

Senator Cmires. Nan, from your perspective, are the federally as--
sisted transportation programs for the elderly becoming more or less:
unwieldy ? I am talking about all of the UMTA funds—Older Ameri--
cans Act, all of them, ’

Mrs. Hurcminson. We just received seven additional UMTA buses:
last July that we had had on order for 2 years. The minute we get.
some, we say we will take 10 more, we will find the match somewhere.
It has been so slow that we have not been able to get them. I would
say that it is very difficult, either the money is not there or we are not"
allocated enough of the money that comes to Broward County. The-
other counties go through the same thing. We could find that match.
if we could just get the Federal money to do it with.

Senator CriLes. What is the match?

Mrs. Hurcrinson. Eighty/twenty. Twenty percent we do locally..
The cities do their fair share. We have excellent cooperation. That is:
where all match comes from, from the city and county.

TRANSPORTATION ExXPANSION NEEDED

. Sen@ator Carres. Broward County gets now the total of how many:
uses

Mrs. Horcuinson. Forty-three.

Senator CarLes. What would you say the need is?

Mrs. Horcrrnsow. I would say if we had 100 buses that we could put;
them into operation and probably still not meet the neced, Senator-
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Chiles. Now I am talking about just for the elderly. I am not talking
about total matched transportation. We are talking about those buses.
They don’t have public transportation buses with lifts on them. These
people can’t walk to the corner. If they do get to the corner, they can-
not get up on these buses.

There has to be a demand/response type of transportation system
for the handicapped and for the elderly. We need to do this and we
need to do it now because it is just to the place where these people can-
not get from the condominiums. This lady who just testified, Mrs.
Borenstein, works all day every day, practically taking people to the
doctor, to shopping, or to get their prescriptions. I don’t know what
those 15 or 20 who are depending on her will do when she gets ill, and it
could happen very easily. The point is that they are there with the
limitation of the equipment that we have and the limitation of funds.
Yes, we do all we can and we get it from every source that we can, but
it is totally impossible—the programs and, particularly, transporta-
tion, which is expensive.

Senator CuiEs. Can any of you tell me whether, in your particular
complex, there has been an attempt to organize some sort of self-help
projects, as opposed to just an individual voluntarily providing it as
you are doing, Gladys? Or there is some individual self-help? You
know what we are really talking about here is the scope of the problem.
I don’t know that there is any way that we are going to have the total
Federal response, taxwise, to provide for all the needs that exist.

One of the things that I notice is that condos are like small towns,
people get together and help people. I want to elicit from you what is
taking place in your condominium.

Mrs. Staxe. Our attempts at getting volunteers is very difficult,
particularly due to the insurance situation. What we have found, which
has been really an obstacle in terms of organizing, we have found
people who are willing to drive and offer their cars to transport people:
at a price which is usually less than the taxi service, for example. The
problem is—I run into it myself, particularly—I go over the county
line. One of the reasons I was interested in this at the Federal thing is:
because the county for some of us is inadequate. Even if they had
enough buses, they would not go beyond the county line.

The people who do this privately are really breaking the law in terms:
of driving for remuneration ; yet we use them and it is really dangerous.
getting into a car of that kind because they are not covered to trans-
port people. That is as far as we got, even though the price is less than
insured transportation is. It is very difficult because we are never quite
sure, and if anything should happen, we would be covered and, of
course, the person that is doing it. So that has not at all met the need
and that is as far as we have been able to get which is very inadequate..

VoroNTEER AGENCIES UTILIZED

Mr. XaxTor. We have a parallel situation in Century Village where-
unauthorized persons—from a legal point of view—are transporting-
residents to shopping areas, to the doctors, for injections, for pre--
seriptions, for visiting, if you will. We also have some very wonderful
volunteer agencies within the village that managed to get insurance
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for these volunteers so we do have insurance on some of the volunteer
-drivers who perform this service. I will obtain the names of these
.organizations and send them to you, Senator. They operate at no profit.
I believe that the driver is merely reimbursed for the gasoline that it
-costs him to transport these needy people; the volunteer agency itself
undertakes the cost of the insurance. Althoufh we do have such serv-
ices, it is still woefully inadequate because of the 15,000 people living
in Century Village.

Senator Cmires. What type of volunteer agencies? Church
-sponsored ?

Myr. Ka~Ttor. This is within the village itself. It is a self-help type
-of organization and I will get the names and send them to you.

Senator CrrLes. That would be helpful.

One of the problems is this insurance matter, you know it is a
very big problem. The White House has a task force that is looking
into that, and they are expecting some proposals and a conference
in the White House by March of 1979, with some way of trying to
:address this insurance problem.

Mr. Max~. Senator, may I add this? While this volunteer system is
helpful, it is not the answer because, when you analyze the volunteer
-system, you are talking about people who themselves are sick; they
have their own problems. While they may be OK for today, tomorrow
-they are laid up or they have to go to the doctor. Many of them are
with 99-year leases and they will never live out that 99-year lease, and
this is a big problem. Volunteer service is good, but it is not the answer
to what the senior citizen needs.

Mrs. BorexsteIN. Senator Chiles, I would like to say we are not
reimbursed for any of our services. We do it and we do not get paid 1
-cent. If you call private people, they will grab you for a certain amount
of money, but in our area we do not. We do 1t as a neighborly thing
-and try to help our neighbors, but, no, we do not have a regular system
for this and we are leaving ourselves open in case you have an accident
“that someone may sue you. Someone was sued by a neighbor because
she had an accident after going out of her way to help the people, so
this is bad. I say we do need the public service or the county, whatever
we can get.

Senator Crivres. Len, do you want to tell us something about home
“health care?

STATEMENT OF LEN WEISENGER, BROWARD COUNTY, FILA,

Mr. WEISENGER. Yes. :

The tremendous cost of health care has fortunately occupied the
position of the Government for the past few years. In the meantime,
medicare does provide certain health care services on a part-time basis,
:such as skilled nursing care, physical therapy, and speech therapy.
“The expansion of these services could also be implemented, including
-occupational therapy, home services, medical and social services, and
medical supplies.

It is true that these services are being provided, and I like to empha-
size that it is on a part-time basis. What this reduces itself to is that
“these services are provided for lots of 2 hours per week per person.
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For example, statistically speaking, any time as of the end of Septem-
ber we have provided these services to 6 of the 11 persons, yet we have
a waiting list based on that closing date for an additional 300 people.

As you can plainly see, the needs do exist. They become much more-
emphatic because the population is growing older. Many of these com-
munities that are on the average 15 years old have been started way
back in the middle sixties and the health has deteriorated concomi-
tantly with the tremendous increase of the cost of living, and also was
accompanied by the erosion of their resources. For this reason, in order-
to help these people, the Government should expand these services.

I think that the Government should look at the need of the total
person. The benefit for the Government, as well as the services for these
people who are in need, would be twofold. First of all, these people
would be taught to take care of themselves independently. As far as.
the Government is concerned, I think the cost would be far less than
to have to institutionalize them. So as you see, Senator, I think an
expansion of these services would be of mutual benefit.

More CHORE SERVICES NEEDED

Mrs. HorcuinsoN. Senator, if T might just add a little to what Mr.
Weisenger has said. He was talking about the home service program
that we do have. We have the home chore service that goes in to help-
with the housework and that sort of thing. We were serving people:
60 and 65 when we started. Today we are serving the majority between
70 and 74, Remember they have been there 5 and 6 years, and 5 years
from now they will have more problems and less mobility and unable
to do for themselves. What we are saying is, we need something now.
We have not touched the middle-income group; we have not even
touched past the poverty level in this program, Senator. We have not
really touched that much of it basically.

Senator CaiLEs. Well, home care is an area that Senator Domenict
on the Committee on Aging and myself have held a series of hearings-
on, and we are going to go into that again this next year, and I hope
we can come up with some legislation. I am convinced that trying to-
have some in-home services makes a great deal of sense, especially if”
we are talking about quality of life, because it is ridiculous to force
people to be hospitalized or institutionalized in any form when they
could have stayed in their own home. I think in many instances you are
not doing the taxpayer any favor when we see the prices of the nursing-
homes and the prices of the hospitalization. We also see these people,.
many times, just deteriorate very quickly when they are placed in
these homes.

Mrs. Hurcainson. We have only four in the county and this is-
certainly one of the best things that we have found as an alternative-
to institutionalization. The family can work who needs to work. They
have to be supervised 24 hours a day. These people come to the day
care center and they don’t mind it being called a day care center. What
you see when they come and how much improvement they make, the-
enjoyment they have not only for themselves but what it was for the-
members of the family, this is one of the best things we have done-
as an alternative, along with community care legislation that Florida.
has done.
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Mr. KanTor. Senator, Mr. Weisenger just a moment ago mentioned
how the senior citizen’s income has been eroded through inflation,
through escalation clauses, et cetera. Well, concomitant with that
<comes all of the fixed-income problems of retirees.

In Century Village we discovered an appalling situation. Not only
:are people on welfare, but the welfare rolls have increased dramatically
in the last year and a half. I don’t even want to disclose the number
-of people on the public welfare rolls in Century Village at this time,
but it 1s fast reaching what can be termed an astronomieal figure. It is
bread and water for many of these people for the last week of the
month. Many of them are much too proud to enlist outside aid. Many
-of them are much too proud to approach others for help.

‘What many of our in-village organizations have done is very quietly
sustain these people by making funds and food and clothing available
to them, and I say “very quietly,” because you can well understand the
jolt to one’s pride to have it known publicly that you are in a situation
“where you have to accept this kind of help.

MEDICARE SEEN AS INADEQUATE

At the same time, there has developed a greater dependence on
medicaid because medicare at this point is woefully inadequate. Its
-unrealistic schedules for repayment and, I hate to say it, some unfeel-
ing physicians who just won’t accept medicare patients, and the hos-
pitals that won’t accept medicare patients create additional problems.
You do have some unscrupulous physicians who will list additional
visits to make up their “fair share” of medicare money.

The high insurance cost for that portion not covered by medicare, the
-extremely narrow coverage—there is no drug coverage under medi-
~care—compounds the problem. You have no dental or eyeglass serv-
ices. I think along with all of the health and social services problems
that have been mentioned here some kind of an adjustment on the Fed-
»eral level has to come about. It has to be adjusted to meet the growing
needs of a very large segment of the American population.

We have been given additional years to live on this Earth through
‘medical research and scientific advances. For many people those addi-
‘tional years are not the heaven that was promised but a partial hell. T
know nobody promised us a rose garden, but neither did they tell us
we were only going to get the thorns and not the flowers. So I thinlk,
-along with what has been said, is this tremendous need for Federal
intervention, either through shared costs with the State or through a
‘more realistic medicare program. Even if it means primarily catering
only to the needs of those who are least able financially to care for their
medical needs, it may mean introducing a sliding scale so that the more
-affluent may receive less from the medicare program. Something has to
‘be done now to take care of those persons who are suffering enormously
-at this time. '

Senator CuiLes. Nan, what kind of long-range planning are you do-
‘ing? Are you beginning to project? You have just been talking about
‘the citizen aging beyond 65, and now we are talking about that aging
and, especially let’s say in Broward, where we have this tremendous
«concentration of our senior citizens in condoniiniums, the growing need
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that is going to be there for services. What kind of long-range planning
do you project doing ?

Mrs. Hurcainsox. This is what we are planning and this is what
we are recommending—we hope through legislation, through some
source of additional moneys. We need all we have now, but with the
additional moneys—I think with the population as it is, as you just
said, I see a real need for a social services network within the condo-
minium complex. In this system we have done, I will say, this type of
multipurpose centers and our little mini centers, but being the sort of
townships that you were just talking about I think this is coming to
the point where we are going to have to face this and deal with this
realistically with condominiums.

I think that a system would include a social worker to provide coun-
seling, information regarding available condominium services and
community services. Referrals should be made to available community
services and coordination of the social services within the condominium
project. T also feel the same is true in our day care center and multi-
purpose center which goes along with the health screening we are
doing, and we are only doing it in two of them because of the physical
facilities as well as the money. A nurse should be there to provide
‘health screening, referral.

Services Suourp Be Provipep

I definitely feel there should be a transportation system including
vehicles and drivers within these condominium complexes. There
:should be a recreation/social program coordinator to assure the resi-
.dents of a viable activity program and one or more service aides to
-aid disabled residents with their shopping and so on.

I feel that we are beginning, and we are working in the condo-
‘miniums now because we have helped organize the buddy system—
the mailbox system—whereby they check on someone. They have the
hall captains that report back to the condominium manager or build-
“ing manager.

There have been some monitoring systems and I hope you see this
-next week in St. Pete, this total monitoring system which fortunately
I did get OK’d from Sylvania. It cost $125 to set it up as a model in
"Broward County which would be 200 people that would be monitor-
ing their entire home. For instance, the telephone is the one where it
all comes back to the refrigerator, the radio, the TV, the light, the
“bathroom, and so on. This is the best monitoring system that I found,

“not only for safety, but for those who are living alone and for those
“who are physically handicapped. Monitoring systems we are trying to
- set forth now.

In addition, I feel we are also assisting the volunteers whom we
: are helping to organize in the friendly visitors, telephone reassurance
-orders, shopping aides, transportation escorts and, hopefully, this
insurance will be worked out so that we can get the CETA workers
~and get it back into a program. I really feel with this type of network
within the project and within the condominiums, I think that these
residents will be assured of more comfortable retirement years, in

- particularly the condominiums that they have chosen.
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Senator Cuires. How do you see that sort of total network being-
undertaken ?

Mrs. HuTcainson. I think it should go back through AoA. We are-
doing it now. We could start on a small basis, which I hope to do with
or without the money, some way in Broward County, at least take-
two or three of the condominiums and start this as a model project,.
because there is the money to do this. It is a matter of writing them
and getting them funded.

Senator CHILEs. Assuming this pilot proves itself out, and I would.
certainly think it would, how would you attempt to expand it?

Mrs. HurcainsoN. Well, the thing that we do with the other pro--
grams. People pay what they can afford to pay for the services, and
that expands the program.

Senator Cuirrs. So you have some kind of a fee, on the basis of”
ability to pay, for some of these services?

Mrs. HurcHinson. Yes. I think the title ITT moneys that are there-
and you do get some dollars additionally each year. I think the seed
money could be put into condominiums with the key people that need to-
get it started. As Gladys Borenstein has stated, in the condominiums-
they are willing, several of these people, to volunteer to help supple-
ment and fill in the gaps where we don’t have the money to fund these-
hired people to put on the staff. I think the need is there and I don’t
want to feel like I am going to have to wait another year to do it. We-
have more or less sort of started and are in the planning stages for one-
condominium right now so we hope that we can do this.

Senator CmiLes. It sounds like a4 wonderful array of services and I
am sure everybody here would probably like to see that incorporated in:
all of this.

Mrs. Hurcuinson. We have the services. Unfortunately, we are not
able to serve the numbers that we know are out there and who really-
need them.

Senator Cuires. I know that that is very true.

PoruratioN ProBLEM SERIOUS

Mrs. HurcHinsoN. I would like to male one other point if I may,.
talking about population. We have a very serious problem and other
States like California and Arizona, I am sure, have the same, but being-
here I know with 4 million coming in here during the 6 months of the-
season—now I will use one center as an example. We have between 450+
and 500 people going through this northwest center every week, and I
mean unduplicated people. We run twice that in the months of Janu-
ary and February, right around Christmas time on. These people are-
getting these services up North ; they expect them when they get here.
We get money for the population for our census, and what we have-
been allocated.

Senator CHiLes. We try to get you some help but it is awfully hard:
to get other States to recognize that they are sending us in many in-
stances their problems, and we are having to take care of them.

Mrs. HurcrinsoN. Would there be any way of a formula for the-
money to come to Florida and some of the other States in addition to-
our regular amounts that we are appropriated, because we have it andi
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we have the statistics to show it, so would they not consider it
‘important ? :

Senator CHILES. Statistics are important, and you have to send them
to us. We have to get it to the attention of these other States so they
really recognize that we have this kind of problem. It hits us in all

.areas.

Mrs. Hurcurnsox. I understand.

Senator Cxires. We did some work on this. Senator Stone has done
a lot of work in trying to update the census numbers constantly be-
cause, again, being a growing State like we are in Florida, if we have to
go back and rely on the 1970 census all the way until the 1980 census
comes, we will have difficulty. During that time we almost doubled in
population of older persons.

Mrs. Hutcuinson. The three counties in southeast Florida are really

-catching up because we are getting more.

Senator CuiLes. In addition to that, this additional burden of our
tourism population that comes down for the winter.

Mrs. HurcrainsoN. In the nutrition program some will come twice
and somebody else will come once, but that is not right when you have

_your own population here year around. They are willing and they do
cooperate and they are wonderful, but we need to do something.

Senator CuiLes. I want to thank you all for your discussion this

_morning. I think it is very helpful to us and very helpful to the record
we zire attempting to build here. We do appreciate your coming very
anuch. .

Mr. MaN~N. May I add one point, Senator?

Senator CHILES, Yes, sir.

Mr, ManN., We have heard a lot said today against our developers,
.and we will gladly volunteer to have a shootout with our developer,
but the concept that we have at Century Village—the recreation con-
cept is a boon to gerontology, because the most important change of the
senior citizen when he retires is what he is going to do with his time
.and with his life. If he is not at all active, he just deteriorates. The
concept that we have, there are so many activities for the individual
to participate in that if he doesn’t, it is his own fault.

I would appreciate, Senator, if you and your committee would give
some thought to those people who cannot afford any kind of a con-
dominium, yet build for those people with the same kind of concept
-and give them the same privileges that those who can afford have.

Thank you.

WorkiNGg on PRrovIDING SkrVICES

Senator CHILES. We are already working on that in trying to pro-
vide the multiple services within some of our highrise complexes, even
where there are rent subsidies in trying to provide all of the services.
We are just beginning to deal with that problem.

Thank you very much.

Mrs. Hurcuainson. May I say just two quick things? You mentioned
medi-gap once. 1 hope vou don’t dismiss that because we have had so
many outreach people that have indicated they have people they are
concerned about. They are getting in the mail all of these proposals
as well as by telephone. I hope you don’t let that go.
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The second thing is having been in Washington and having worked.
on this—— :

Senator CurLes. We have held hearings on that and we are not go-
ing to let it go. I assure you on that.

Mrs. HurcHINsOoN. Good.

The other is the White House Conference. What you are doing here
in Florida, having the number of elderly that it has, there will be:
leadership in some States some place, and I would like to say to you,.
Senator Chiles, being from the State of Florida and with the new
Governor, that we do get at the grassroots and not let these issues go
awry through the Older Americans Act. All these things that we have
been talking about, and talk about them from now on—start at the
grassroots and not let the planning just come from the top, but from:
down here. We could do this with your help and the new Governor-
elect, as well as at the local level. That would be of assistance to the
State of Florida, as well as getting the data that they need in order to
help do the planning.

We would just like to say we are here, the area agency in Florida.
‘We want to help, we would like to assist, and we would like to see the
State of Florida take the leadership role in the White House Con-
ference planning. ‘

Senator CarLes. We want your help and we will try to work it out.

Mrs. HurcainsoN. Thank you.

Mr. Manw. Thank you, Senator Chiles.

* Senator Curwes. Our next panel is going to be a panel of State offi-
cials and private attorneys. I will ask them to come up and take their
seats if they will. Before we get started, we will take a short recess.

.[ Whereupon, the committee took a short recess.]

Senator CHILEs. We will get started again.

We now have our panel of State officials and private attorneys. We
will start with Mr. Thomas Pflaum, who is the assistant attorney gen-
eral, consumer division, Tallahassee. If you have a full statement, we
will be glad to put it in the record.? You can sort of summarize your
remarks so we will get into some questions and answers.

STATEMENT OF THOMAS M. PFLAUM, ASSISTANT ATTORNEY GEN-
ERAL, CONSUMER DIVISION, TALLAHASSEE, FLA.

Mr. Prraum. I have made available to the committee a written
synopsis, or historical sketch describing the attorney general’s efforts
over a 5-year period to obtain relief for condominium owners from
oppressive recreational leases. I do not think it necessary to restate
that historical synopsis becauise it is quite detailed, so perhaps I might
simply state my views on where we have been and where we have come.

Senator CHirEs. All right, sir. :

Mr. Prraum. I am here on behalf of the attorney general and the
Florida Department of Legal Affairs. As you know, the attorney gen-
eral has dedicated nearly 5 years of hard-fought litigation, adminis-
trative and legislative proceedings, in an effort to provide legal relief:
from condominium recreational leases. '

1 S8ee p. 102,
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Senator CrmivLes. I think the attorney general has been a tremendous
force and power in trying to effect some relief here, and that effort
certainly has to be part of the reason that we have come up with the
Federal bill. Because, where it appears finally that the courts cut you
off from the remedies you could effect in Florida, we now see the need
for trying to address this federally.

Mr. Prraum. And that is the main point I would like to make. At
the risk of overemphasizing our losses, I think I must say that in
retrospect, 1f we stand back and look objectively at the present status
of the laws, we have failed. We have been unable to accomplish our
ultimate goal, which was and is to generate a Florida Supreme Court
decision of good precedential value declaring these recreational leases
invalid, or-at least reform them. Of course, we have had victories in
the sense of successfully assisting individual condominium owners
escape from a specific lease usually by “persuading” the developer
to negotiate a settlement, or “buy-out” of the leases, but to the best of
my knowledge we have never obtained that sought-after appellate
decision.

Axrrrrust Tie-IN Taeory REJECTED

As you are aware from other testimony, the Florida courts have
basically rejected the antitrust tie-in theory, which, incidentally,
I think 1s still the best theory and remains active in the Federal courts,
and have held that the “little FTC” act, section 501.204, Florida
statutes, cannot be applied retroactively to leases assumed in the
1968 to 1974 period. In addition, certain Florida appellate courts have
gone so far as to hold that the “little FTC” act, which is our principal
enforcement remedy, does not even apply to “real property” transac-
gions such as leases—a principle which is wrong but which is currently
binding.

Accordingly, although litigation continues, and although we may
some day vindicate our theories, the present status of Florida law
looks to me a little grim.

And in light of this unresponsiveness by the Florida courts, we
must recognize that the economics of continued enforcement of con-
dominium recreation leases is stressing. I have been involved in cases
where the rent under the lease has increased 100 percent or more in
5 years, and unless the government intervenes, will probably do so
again. As you are aware, these leases typically run for 99 years. many
are indeed for a perpetual term which will cause an inflationary bubble
of almost inconceivable proportions. My written presentation details
the unconscionable elements of these leases, and need not be restated
here, but I hope that Congress appreciates how totally unfair these
leases are, and how impossible is the economic burden which they
impose. Suffice to state unequivocally my belief that, in light of the
failurg to obtain State court relief, Federal relief is undoubtedly
needed.

However, I must note my skepticism that the proposed Federal
legislation will generate the necessary national support. Certainly, it
appears to me that there is a commerce clause “nexus” between these
leases and Federal jurisdiction; I think in a historical sense, as you
have pointed out, Congress has often had to intervene when the States
have failed to safeguard citizen rights, and I think we have reached
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that point now. However, I think we should recognize that these
leases are not yet truly “national” problems and that this is perhaps
not the era for such remedial social legislation. Perhaps Rod Tenny-
son might speak more on this strategic issue, but it may be worthwhile
for your committee to also consider alternative Federal measures, such
as changes in the tax system, which I understand actually promotes
these unfair leases, and which may discourage settlement.

In conclusion, let me say that I'think we are facing a major social
and economic problem caused by the enforcement of condominium rec-
reational leases, that we have failed to obtain the needed State court
relief, that the proposed legislation is excellent and undoubtedly
needed, and finally, that alternative Federal remedies should also be
.considered. .

Thank yeu for allowing me to speak to you, and I will be pleased to
answer any further questions you may have.

[The prepared statement of Mr. Pflaum follows:]

PREPARED STATEMENT OF THOMAS MARTIN PFLAUM

Mr. Chairman and members of the committee, my name is Thomas Martin
Pflaum, and I am appearing today on behalf of Attorney General Robert L. Shevin,
who is Florida’s chief legal officer. I am the assistant attorney general who has,
for the last year and a half, been principally responsible for the attorney general’s
condominium litigation and related condominium activities. It is a great honor to
appear before you to express my views of the severe psychological and economic
problems which confront thousands of elderly condominium residents in this
State, and which arise from the enforcement of unfair land and recreational
leases and management contracts.

As you know, for approximately 5 years the attorney general of Florida has
attempted to obtain relief on behalf of elderly Florida citizens, many of whom
simply can no longer afford the ever-escalating costs of their land and recreational
leases and management contracts. Based on my experience in this area since mid-
1977, and my review of the attorney general’s previous efforts since 1974, I firmly
believe that Federal relief, particularly in the form of remedial Federal condo-
minium legislation, is not only the best means of assisting these tens of thousands
of elderly condominium residents but indeed appears to be the only effective relief
available.

I believe the most useful contribution I can make to this committee is to fully
advise it of the history of the attorney general’s efforts to obtain relief on
behalf of these elderly citizens. As you will see from my historical summary
below, the attorney general’s efforts in this area have been diverse, complex,
persistent, and only marginally successful. I should acknowledge, of course, that
the agency with principal authority (seme would argue exclusive authority)
over condominium matters is the Florida Department of Business Regulation,
Division of Land Sales and Condominiums. Assuming proper support by the
Florida Legislature, and given the full disclosure requirements of the current
Condominium Act, I think the division will be able to prevent a reoccurrence
of the type of massive overreaching and deception which occurred from the late
1960°s through 1975. However, it is apparent that not even the division’s Jeff
Andrews, whose skill and dedication is widely and deservedly recognized, can
provide relief to the thousands of elderly condominium purchasers who pur-
chased prior to current legislation.

HISTORICAL SUMMARY

In the late 1960’s and early 1970's the condominium market of Florida’s hous-
ing industry underwent an explosive increase in building and sales, primarily
affecting the three lower southeast counties of Dade, Broward, and Palm Beach,
as well as the Tampa Bay area. Presumably this surge of condominium devel-
opment and marketing reflected substantially increased costs of traditional,
single-family housing, as well as increases in Florida’s retired population. It
is these tens of thousands of elderly purchasers, who purchased their units in
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the 196874 period prior to remedial Florida legislation, who most desperately
require Federal assistance. .

As you may be aware, the Florida “little FTC” act, which generally pro-
hibits unfair or deceptive trade practices (section 501.204, Florida statutes),
did not take effect until 1974, Immediately thereafter, the attorney general, as
the act’s primary enforcing authority, conducted a series of public hearings to
determine what Florida’s citizens viewed as their most ipressing consumer prob-
lems. Problems concerning condominiums were those most frequently voiced. In
descending order of importance, their specific concerns were mandatory land
and recreational leases and similar arrangements, mandatory management and
maintenance contraects, construction defects, and transfer of control from the
developer to the condominium association.

These consumer complaints, voiced during the attorney general’s original
public hearings, clearly jlluminated the misrepresentation, overreaching, and
nondisclosure then common in condominium marketing. These concerns were
later supported by the findings of a study, entitled “Condominiums: Their Im-
pact on the Southeast Florida Housing Market,” which was prepared for the
attorney general by William Bosher, an economist assigned to the Department
of Legal Affairs from the Federal Civil Service Commission, as in intergovern-
mental fellow. '

Based on this data, it was obvious that the situation having the greatest
potential hardship to condominium purchasers was the prevalent use of rec-
reational leases. This marketing format arises from the developer’s retention
from the property submitted to the condominium form of ownership of those
areas on which recreational or other common facilities are located. This prop-
erty is then leased to the condominium association and its unit owner members
under a long-term (usually 99 years) lease.

In practical economic terms, these leases were devised by developers and their
attorneys in part as an indirect method of financing the sale of the condominium
units, and perhaps indeed of concealing the actual cost of the transaction. Many
developers. have conceded that the competition to sell condominium "units in
the 1968-T4 period placed them in a position of having to advertise the units at
a relatively low price, often below their actual value. Accordingly, the device
of recreational and land lease was used to permit the solicitation of sales based
on a low (e.g., $25,000 or less in many cases) advertised price, thus attracting
purchasers without disclosing the fact that the actual investment cost would be
recovered by means of the leases. Consequently, the advertised price was often
only a small part of the true cost of the investment. In light of the ever-escalating
“rent” for the land or the facilities, the actual costs may be two or three times
the nominal, or disclosed price. Accordingly, the enormous rent paid under the
leases seldom reflects the value of the leased property, which is often unim-
pressive, but rather the developer’s profits on the entire project.

The pernicious effect of these leases can hardly be exaggerated: Under the
leases, the unit owners rent certain limited areas of the common elements (such
as the §wimming pool), and are irrevocably bound to pay rent, whether or not
they are able to use the facilities, or even whether or not the facilities continue
to exist for 99 years. The leases thus run with the land so that each successive
purchaser (and their beirs) are, for all practical purposes, eternally obligated
under the leases. In addition, the leases contain lien provisions which permit the
developer (and its successors and heirs) to foreclose the unit owners’ very
dwellings, and often also all other condominium property, for failure to pay the
rent under the leases. In addition, and most importantly, the leases contain
escalation clauses which permit the developer to continually raise the lease rent,
for 99 years, to reflect changes in the Department of Labor’s cost of living (CPI)
index. (Remarkably, many of the leases even provide that the rent can only be
inereased to reflect increases in the CPI, notwithstanding hypothetical decreases

in the CPL.)
: Owners Responsible For All Services

Finally, in addition to all of the other unfair provisions, the leases are generally
“net” leases, under which the developer has no obligations or duties whatsoever
except to collect the ever-escalating rent from the unit owners. The leases thus
provide that the nnit owners ‘are responsible for virtually every obligation of
ownership, including insurance, taxes, maintenance, repairs, replacement, and
servicing, and require the unit owners to return the facilities to the developer, in
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the middle of the 21st century, in the same condition as built. Accordingly, the
unit owners are obligated to assume the costs of so maintaining, insuring, and
replacing the rented facilities, which costs have themselves doubled, in addition
to paying ever-escalating rent to the developer, even though the developer has no
costs or obligations which would justify such escalated rent.

It is also critical to understand that these palpably one-sided and unfair leases
were never executed or accepted by the unit owners. One of the most remarkable
aspects of the lease procedure was that the developer, having created the condo-
minium, simultaneously created the condominium association to represent the
unit owners. However, since the developer initially is the sole owner of all the
units, the developer obviously controls the association and can execute the leases
on behalf of himself and on behalf of the unit owners; as both lessor and lessee.
In other words, typically the lessee association, controlled by the developer
himself, agrees to the lease without any participation at all by the people who
are subject to it. Upon purchase of a condominium unit, the owner is required to
adopt the lease either automatically and without his knowledge or pursuant to
an assignment during closing. Indeed, many of the purchasers were never even
provided with the leases and other obligations which they were assuming by
purchasing the unit and becoming members of the association, It is obvious, in
either case, that the elderly purchasers could not have understood what they
were getting into, even if they had the opportunity to review the documents, for
the pertinent documents may be over 100 pages of, single-spaced, interrelated
legal provisions, which even competent attorneys have difficulty understanding.
In many cases, purchasers were actually misled about these obligations. For
example, purchasers were advised in their purchase agreement of a lease which
required them to pay “$15 a month,” but were verbally told by the developer’s
agents that such rent would “never be increased,” or would be increased only “a
little.” In fact, the current inflation rate has caused the'rents -to increase 100 or
more percent for many condorainium purchasers since 1972 alone.

The principal oppressive features of such leasing arrangements ‘are thus:
(1) Acceptance of individual liability under the lease was made a mandatory
condition of purchase of a unit without proper disclosure of such liabilities ;
(2) the rent was subject to escalation clauses which caused the rent to increase
in direct proportion to increases in the Consumer Price Index; (3) obligations
under the leases were secured by a lien which could be foreclosed on the unit
of any unit owner failing to pay; (4) the lessee unit owners were seldom, if
ever, in a position to understand what they were getting into, much less negotiate
the terms of the relationship; (5) the rent under the leases has no reasonable
relationship to the value of facilities or services provided; (6) the leases were
offered and accepted by the developer himself, with no participation by the
individual unit owners; and (7) the leases are commonly net leases, under which
the unit owners assume all the costs of operating the facilities. As inflation
rose at unprecedented rates in the early 1970’s, the lease payments for tens
of thousands of unit owners have been escalated beyond reasonable limits of
affordability, and thousands of elderly condominium owners now suffer legiti-
mate fear of losing their homes by foreclosure. Having worked with many of
these elderly unit owners, it is apparent to me that these unfair and unforeseen
obligations have caused them great distress and induced in them a sense of
helplessness and vulnerability which cannot easily be remedied.

Due to limitations on personnel and resources, it was originally felt that
the main focus of the attorney general’s efforts to redress these problems should
be to use the Florida “little FTC” act, based on two legal theories: (1) The
leases constituted a tring arrangement and per se violation of State and Federal
antitrust laws, thus making the arrangement an unfair method of competition
in violation of the act; (2) the recreational leases were unconscionable at com-
mon law at the time of their creation, thus rendering their enforcement an unfair
and deceptive act or practice in violation of the act. Both theories contained
allegations of misrepresentation, nondisclosure, and deceptive conduct, but did
not assert actual fraud.

Attorney General Initiates Test Cases

Accordingly, four test cases were initiated by the attorney general in the
fall of 19_74. These test cases invoked the administrative enforcement powers
of the “little FTC” act by seeking to .impose cease-and-desist orders against
the allegedly unlawful practices, through administritive rather than ‘judicial
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proceedings. Although both antitrust and common law theories were alleged,
emphasis was placed on the antitrust tie-in theory. The four projects involved
in these cases were Century Village and Golden Lakes Village in Palm Beach
County, and Pine Island Ridge and Holiday Springs in Broward County. After
a year and a half of jurisdictional litigation, the result was: (1) Century Village
obtained a wrif of prohibition prohibiting the continuation of the administrative
proceeding against it. The effect of the writ was to make it appear that proce-
dural and jurisdictional objections could be more easily overcome if administra-
tive rules were adopted by the Governor and cabinet which specifically covered
the tying arrangements. Such rules were proposed by the attorney general and
they remained pending until the supreme court’s Avila South decision required
their withdrawal; (2) Golden Lakes Village removed the administrative pro-
ceedings to the circuit court, and a voluntary dismissal was taken by the attorney
general as a result of factors described below; (3) Holiday Springs settled with
the unit owners; (4) Pine Island Ridge petitioned for bankruptcy and obtained
reorganization in the Federal court, based in part on a settlement of the recrea-
tional lease dispute under which purchasers were given the option to reject
the recreational lease and the rights thereunder.

As described more fully below, these initial efforts to challenge the leases
through the “little FTC” act and the tie-in theory were ultimately frustrated
by appellate decisions holding that: (1) the act could not be retroactively
applied to leases which were executed prior to its effective date, without violating
the constitutional prohibition against retroactive invalidation of existing contract
rights; and (2) that no tie-in existed under State antitrust laws, because the
sale of the units and the simultaneous lease of recreational facilities was
essentially a single real property transaction, without two separate products.

In the meantime, private litigation involving the same or similar legal theories
was proceeding in both the Florida and Federal courts. Legal theories for chal-
lenging the enforcement of land and recreational leases were (and remain) : (a)
Federdl antitrust tie-in theory, based on the fact that the purchase of a con-
dominjum unit is mandatorily tied to the acceptance of the lease; (b) uncon-
scionability at common law or under the U.C.C.. based on the one-sided, over-
reaching nature of the leases, the unequal bargaining power of the parties, and
the inherently unfair provisions of the leases; (c¢) the prospective incorporation
(contract law) theory under the Kaufman v. Shere and Century Village v. Wel-
lington decisions, under which the developer is deemed to have (inadvertently)
adopted subsequent amendments to the Condominium Aect which invalidated the
lease escalation clause; (d) the corporate self-dealing and breach of fiduciary
duty theories, arising from the developer’s execution of the lease with himself
as both lessor and lessee.

Of course, in the 1974 'session, the Florida Legislature enacted a complete re-
vision of the Florida Condominium Aect. Theretofore, the act had been one of the
minimal permissive regulation of the industry, leaving maximum flexibility to
developers. The 1974 revision, which formed the basis for the present Condomin-
ium Act. attempted to specifically address many of the consumer problems which
had become evident by that time. This included a provision which expressly de-
clared unlawful and unenforceable rent escalation clauses based upon increases
or decreases in consumer and commodity price indices.

After the 1974 legislation, litigation ensued raising the issue of the constitu-
tional applicability of this legislation (prohibiting escalation clauses) to leases
executed prior to the effective date of the statute. The attorney general was in-
volved from the beginning in such litigation, which ultimately resulted in a hold-
ing by the Florida Supreme Court that retroactive application of the Condominium
Act amendments would unconstitutionally impair the obligations of contract.
The decision in this case, usually referred to as the Fleeman decision, struck down
the retroactive application of the escalation clause prohibition, leaving only its
prospective application intact.

No Relief For Purchasers of Condominiums

The court’s decision on the “impairment of contract” issue, in conjunction with
other cases decided at the same time (e.g., Avila South) made it clear that the
Florida courts were viewing the sale of condominium parcels and the lease of
recreational facilities as a single process, and that the ¥lorida Legislature would
not be capable of providing relief to the 1968-74 purchasers. Thus, the legal
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underpinnings of the prevailing anti-trust and “little FTC” act theories were
negated, at least with respect to the Florida courts.

However, these same negative decisions by ithe Florida courts included dicta
suggesting the doctrine of unconscionability as a remedy for aggrieved unit
owners. Both the attorney general and the legislature responded to this dicta.
In further amending the Condominium Act, the 1977 legislature enacted an
evidentiary provision creating a rebuttable presumption of unconscionability
where certain elements were present in a lease, which could be used by litigating
unit owners. See section 718.122, Florida Statute (1977). The afttorney general
similarly proposed, and is now defending, the adoption of administrative rules
specifying that the “little FTC” act provides a remedy against the enforcement
of leases that were unconscionable at the time of their execution. These uncon-
scionability rules are designed to be useful to aggrieved unit owners both in-
dependently or in conjunction with the statutory presumption and in conjunction
with common law unconscionability actions.

. Prior to the proposal of these rules, the attorney general urged both sides
of the recreational lease dispute to lower the emotional level and to engage in
good faith settlement negotiations. The attorney general agreed not to initiate
new actions during the cooling off period. After a 4 to 5 month period, when
the cooling off period failed to have the desired effect, the above-described un-
conscionability rules were proposed. Simultaneously, the attorney general’s of-
fice began to review complaints and gather additional information which could
be used to initiate new test cases emphasizing unconscionability and corporate
gelf dealing as grounds to invalidate the leases. The proposed rules have been
aggressively challenged pursuant to the Administrative Procedures Act, and
there is no expectation that they will soon be made effective.

- In 1977 and 1978, we initiated as a party plaintiff or appeared in as amicus
in numerous trial and appellate condominium cases seeking to obtain a judicial
remedy for unconscionable recreational and land leases. The two original cases
were Rothmoor in Pinellas County and Plantation in Broward, both of which
have been settled by the unit owners. Other such cases are pending or proposed.
Although litigation is still in progress it has become apparent that, with a single
e‘iceptlon our efforts have been noticeably unsuccessful. I use the term ‘unsuc-
cessful” in the context of our failure to generate an appellate decision striking
down or reforming a land or recreational lease on a theory which has ready
application to other developments throughout the State. Stated differently, as a
practical matter it is not a sufficient solution to the lease problem merely to con-
vince a trial judge to invalidate or reform a specific recreational lease on
grounds of unconscionability or self-dealing, (nor to frighten a single developer
into settlement) for such “victories” do not have statewide applicability, and
cannot be applied to other condominiums without a separate full scale trial on
the merits. Therefore, although the attorney general’s office has succeeded in
individual cases, at least to the extent of forcing a buy-out of the lease on terms
favorable to the unit owners, there has yet to be an appellate decision supplying
broad legal precedent to solve the land and recreational lease problem. The
single exception I noted above was the decision of a Florida appellate court in
Kaufman v. Shere, which held that any recreational or land lease which referred
to the Condominium Act of Florida “as amended from time to time” should be
construed (by all courts) to mean that the developer had prospectively.adopted
the later changes in the condominium act prohibiting escalation clauses in such
leases. In other words, Kaufman v. Shere provided a means, with statewide ap-
plicability, or circumventing the Florida Supreme Court’s decision that the 1974
protective legislation could not constitutionally be applied retroactively to prior
leases, for Kaufman construed certain language in the leases to mean that the
developer prospectively incorporated such legislation. The Kaufman decision,
however, has yet to be clearly affirmed by the Florida Supreme Court. Moreover,
Kaufman only provides a partial remedy, for the case is only relevant where a
developer or his attorney made the error of using the “magic” language referring
to “the Florida Condominium Act as amended from time to time.” In most con-
dominium cases, such error was (unfortunately) not made by the developer’s
lawyer. . .

. Attempts Made to Reform Leases

" As demonstrated above, the attorney general has initiated successive attempts
to invalidate or reform the unfair recreational land leases in this State. There is
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no way of safely predicting the eventual outcome of these efforts, but it can be
stated unequivocally that there is no present indication that this office will be
able to obtain the desired decisions for many years, if at all. Even aside from
the numerous retroactivity problems noted above, the attorney general’s efforts
to assist condominium unit owners is often frustrated by jurisdictional, stand-
ing, and capacity challenges which the parens patrae doctrine only partially
answers.

Thus the problem for tens of thousands of elderly condominium residents who
cannot reasonably afford private counsel and lengthy litigation can only become
more grave. It is self-evident, as a matter of mathematics, that the rent escala-
tion “bubble” must eventually burst, for there is no way that our elderly citi-
zens, living largely on limited social security, pensions, or other such income,
can pay rent and assume maintenance costs which escalate so frequently that
they essentially double every 4 to 5 years. To take an example from a recent
case I initiated (which has since been settled), original annual recreational
lease rent which was $21,000 (or $200 per unit) when the 100 unit owners pur-
chased their units in 1972, had, by 1974, jumped to over $26,000 ; by 1976, the rent
had jumped to $34,000, and by 1978, the rent had been “adjusted” upwards to
approximately $40,000. In addition, the maintenance costs for these 100 unit
owners had a commensurate increase from $24,000 to $40,000. Thus, in this typi-
cal development, the total income to the developer for rent and maintenance of
the recreational facilities was from 1972 through 1978 approximately one third
of a million dollars. This despite the fact that the original cost of the facilities
was approximately $50,000 and the 1978 value did not exceed $80,000. Thus the
developer obtained over 600 percent profit in the first 6 years of a 99-year lease.
Projecting such costs into the future, and assuming only a 6.5 percent inflation
rate, we can see that by the early part of the next century, each unit owner (or
their heirs or assignees) will be required to pay tens of thousands of dollars per
year in rent and maintenance fees. Despite the fact that the facilities leased are
only a swimming pool and shuffieboard court, the developer can reasonably ex-
pect to be making over $1 million per year in rent, within 40 years. In the
aggregate, such yearly rentals will amount to tens of millions of dollars over the
99-year term of the lease, for a single small condominium.

It is obvious that such rental obligations are an impossible economic burden
for the individual condominium dwellers, even aside from the severe social and
inflationary pressures which such schemes promote, Unconscionability theory,
or theories based on corporate self-dealings and breach of fiduciary dQuties, offer
only a prospective and partial solution to this economic disaster, for such theories:
can only be used after extensive litigation by each and every condominium unit:
owner in the State. For the poorer of the State’s elderly condominium dwellers;
such litigation is so lengthy and costly as to be no solution at all. And as has al-
ready been noted, the Florida Legislature is evidently incapable of providing a
remedy, because of the constitutional prohibition against retroactive impairment
of contracts by the State. For that reason, a Federal solution is imperative. I
would therefore respectfully urge this committee to support the proposed Federal
legislation to prohibit the further enforcement of escalation clauses in recreational
and land leases, whenever such leases were executed.

Senator Crrres. Thank you very much.

Next is Mr. R. Jeff Andrews, chief, Bureau of Condominiums,
Tallahassee.

STATEMENT OF R. JEFF ANDREWS, TALLAHASSEE, FLA., CHIEF,
BUREAU OF CONDOMINIUMS, DIVISION OF FLORIDA LAND SALES
AND CONDOMINIUMS

Mr. Axprews. Thank you, Senator Chiles. I also will briefly touch
on some of the items that I have covered in my written testimony which
is of record here.

Senator CmiLes. Again, your statement in full will be included in
the record.!

1 See p. 109,
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Mr. Axprews. I am going to deal basically with 2 of 10 areas that T
had designated as problems that we are currently having in Florida.
One of those areas has been very thoroughly covered already which is
the recreation lease problem. The two areas that I would like to deal
with that I think we need to look at on the State level and also on the
TFederal level are those areas of complexity of documents and the area
of problems of community living.

It has been the experience of the division that the problems of
community living are very numerous and very difficult, and we are
of the opinion that the problems of community living come mostly
from 2 lack of information, education, knowledge, and the kind of
material that the purchaser or prospective purchaser has not been
privy to and is not getting before he moyes into the condominium.
As you know, the condominium way of life and the condomininm
concept is relatively new in the United States, and we have had only
a few short years of dealing with it in Florida. We have a lot of
people who are choosing this style of living who are not familiar with
high density living, the proximity and closeness of neighbors, the
democratic rule concept, and the whole concept of condominium
living. It is very difficult sometimes for people to accept this way
of life.

CoNDOMINIUM PUBLICATIONS AND SEMINARS

On the State level we are trying to deal with this through various
approaches, publication being one, and seminars another. Hopefully
we will eventually get more courses offered in the universities and
the colleges in the State to better inform people as to exactly what
condominium living is and what they have to deal with as.a con-
dominium unit owner.

The other problem which I will briefly touch on is'the problem of
complexity of documents. As you know, the documents that a pros-
pective purchaser has to go through to buy a condominium are
voluminous, verbose, and difficult to understand. They are mostly
in legalese, it is very hard for the average person to realize exactly
what he is getting into and even if he reads it and thinks he under-
stands it, oftentimes there are clauses or provisions that tie him into
unknown obligations, for example, recreation leases.

A new scheme that we now see surfacing is the mandatory social
club, where a person buying'into a condominium is required to join
‘a social club which has a monthly fee, a recreation clause, and is not
prohibited by the provisions passed by the Florida Legislature in
1975. Thus, we have a new scheme developing that we are going to
have to deal with and we will probably have to address it through
additional legislation. ‘

The complexity of documents is such that even—and I think you
heard it in some of the earlier testimony—persons having legal counsel
oftentimes do not realize what they are getting into. Part of that
problem, of course, is that some of the attorneys dealing with con-
dominiums are not familiar with condominium documents, and it is
difficult for them to understand the complexities involved in the .
documents.

I brought what I think is a good example of a set of condominium
documents. I brought it to show what the purchaser is facing when
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‘he buys a unit. This set of documents, as I say, is what I think is.a
good set—it is well laid -out, it is well indexed, it has a glossary, it
has an_overall index to all the se¢tions and the various parts of the
documents. The complexities include such things as a declaration,
articles and bylaws, easements, and other complicated items. A pur-
‘chaser’s ability to deal with this is practically impossible, and unless
.he has an.attorney who has done condominium work previously, he

o

is not going to get much help with these documents. -
STANDARDIZATION OF MATERIALS NEEDED

I am not sure what can be done to simplify documents. Florida,
as you know, has passed a rather far-reaching disclosure law and I
think it has helped, but there still is the problem with the sheer
volume of materials that the purchaser has to go through. We are
making some approaches to the title companies to see if there is some
way we could standardize some of the documents, such as the declara-
tion and others of the more complex items. I think some States may
possibly—New Jersey, for example—have the title insurance compa-
nies insure the legality of title which is not done in Florida.

These two sections aTe very important to the division. The approach
to dealing with these problems is to attempt to work with the associa-
tion groups and the other interest groups around the State to accumu-
late and disseminate as much information as we can about living with
and resolving problems in a condominium.

The Federal Government could be of great assistance to the States
in this particular area by lending the State the expertise of the Fed-
eral agencies concerning the condominium lifestyle and its application
to everyday living. It could also fund various informational-type
projects such as seminars, educational courses, and encourage through
the use of Federal funding the establishment of condominium courses
in the universities in the State, special projects for creation of simple
pamphlets on condominium living and also to distribute educational-
type materials.

If the condominium concept is to work, we are going to have to
make more of an effort to provide support to the concept. The Federal
Government must make a fairly substantial commitment monetarily
to resolve some of the problems and to disseminate information to
persons choosing the condominium way of life. Those persons will
then be able to purchase a condominium with their eyes open and with
an understanding of what they are getting into and an understanding
of some of the problems of condominium living. :

[The prepared statement of Mr. Andrews follows :]

PREPARED STATEMENT OF R. JEFF ANDREWS

In the early seventies the Department of Housing and Urban Development
(HUD) commissioned a study on condominium and cooperative living which was
‘produced in finalized form in 1975. In that study it was found that approximately
4 million Americans then lived in condominiums. In the last 3 years there has
been a tremendous increase in condominium living and in Florida the condo-
minium concept has spawned a mini-economic boom in condominium units., In
1975, three States—Florida, California, and New York—contained approximately
50 percent of the entire condominium and cooperative housing inventory in the
United States. During the past 3 years Florida has not relinquished its share of
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the condominium and cooperative market and has increased the total number of
units constructed in the State by approximately 80 percent. The total number
of condominiums and cooperatives now existing in the State are estimated to be
greater than 12,000. As a leading condominium and cooperative State, Florida
has approximately 25 percent of the total number of cooperative and condo-
minium units in the Nation. :

There are many positive aspects to condominium living that make the purchase
of a unit attractive to the older resident moving to Florida for retirement pur-
poses. However, the thrust of this hearing is to determine what the problems are
and what might be done to resolve some of those problems. In the last 3 years
we should have learned how to prevent the problems that were plaguing condo-
minium and cooperative purchasers in 1975. Unfortunately, the 10 most signifi-
cant problems for consumers of condominium and cooperative housing that were
jdentified by the HUD study continue to be areas of significant concern to condo-
minium purchasers today. These problems apply equally to all purchasers and
especially to the older purchaser. A discussion of the problems as they apply to
Florida follows:

(1) The long-term recreation lease—~This problem is still with us, although
decreasing in total numbers. Florida law now prohibits the use of a recreation
lease with a Consumer Price Index escalation provision included. The older
jeases containing these provisions are peing bought out by the associations and
settled in other ways by the parties involved. Of the filings stored in the Division
of Florida Land Sales and Condominiums file room, approximately 5 percent have
recreation leases. .

That is not, however, a valid percentage for all condominiums in the State.
The older condominjums (pre-1975) were not required to file if sold out, and
are therefore not of record with the Division of Florida Land Sales and
‘Condominiums.

The division has requested and has received from the Board of Regents a
small amount of money to study the recreation lease problem to determine if
there is a formula that can be established for buy-outs and to establish a pattern
of negotiation for the buy-out of the recreation lease. Two professors from
Florida State University are currently working on this project and will have
a completed study by the summer of 1979. The outcome of that study will pro-
vide a negotiation buy-out model for use by other associations encountering the
same difficulties with the recreation lease. : .

(2) Low quality construction.—This is a problem that seems to creep into the
condominium and cooperative housing field when economic times are good and
units are selling rapidly. Strong remedial, consumer oriented, legislation is
probably the most equitable way to deal with warranty questions on a State
level. Florida has addressed the problem by codifying common law warranty
provisions through statutory construction.

(3) Complexity of documents.—The documents now being provided the pur-
chaser are technical, lengthy, verbose, difficult to understand, and in general
beyond the comprehension of an average purchaser. Florida has attempted to
simplify the document problem by requiring that a prospectus be provided the
purchaser which summarizes the content of the documents. However, the pro-
spectus, as a part of the whole package of documents presented to the purchaser,
is often so overwhelming to the purchaser that he does not make the necessary
effort to determine what he is purchasing. Additionally, Florida has placed the
right of remedy on the purchaser by statutorily providing for civil remedy by
the individual. A 9laim may be brought against the developer for false and
misleading information if the improvements do not contain all of the amenities
or the promised state of completion of the unit has not been achieved at time
of closing on the unit. Simplification of the documents as agreed to by the legal
con}muniby, the lending institutions, and the consumer, and aggressive legal
assistance by the State agency empowered with enforcement of the act, are the
most effective ways to deal with this particular problem. The division is actively
seeking effective alternatives for simplification and standardization of docu-
ments. Initial contacts have been made with the lending and title insurance in-
dustries for assistance in this matter.

(4) Displaced tenants in comversions.—Some States have taken the approach
that displaced tenants must be provided with suitable comparative housing and
that the tenants cannot be required to move if they are a certain age or have
been a tenant for a certain period of time. Florida has taken the approach that
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a person cannot be moved out of his apartment at time of conve:rsiqn until his
Jease expires if greater than 120 days or following a 120 day period if less than
120 days. The elderly and lower income families are the ones that suffer the
inost from displacement by conversion of existing units. There are two answers
to this problem: A prohibition against displacement of elderly persons; and
construction' of low-cost housing for the elderly and low-income families: ’

(3) Association operating problems.—This particular problem is a grave one
and necessitates a massive educational program by the States. and the Federal
Government to inform prospective purchasers and unit owners of the techniques
and difficulties of properly operating an association. Often board members and
officers are inexperienced and have not dealt with the management and opera-
tion of a large corporation such as an association. Frequently, older Americans
do not wish to assume responsibilities commensurate with those of the. officers
and directors of an association. Informational pamphlets, educational seminars,
public interest film strips, and similar materials are needed to inform prospective
purchasers of the condominium concept and lifestyle. The purchaser that deals
from the strength of knowledge will be the unit owner that can positively contrib-
ute to the condominium way of life. .

The approach of the division to this problem is to reorient the direction of
the division toward educational and informational type programs to attempt to
assist the associations in bringing its members into active participation of the
running of the condominium or cooperative association. The division is not
equipped to provide the materials and programs needed to inform prospective
purchasers. .

(6) Problems of community living.—This is probably the most difficult area to
deal with of all of the areas listed in the HUD study. There are innumerable
difficulties -in adjusting to the condominium way of life. They include lack of
familiarity with high-density living, multifamily ownership, lack of accurate
information on what is purchased, and the rights and responsibilities that ac-
company that purchase.

The unit owner who has been a tenant expects someone to be available to
resolve the problems confronting him, as was the case in the rental situation.
The association becomes the surrogate landlord in a complex made up of erst-
while tenants. Therefore, the association must resolve problems. As the associa-
tion is made up of unit owners and is ultimately controlled by them, each owner
must contribute to the resolution of condominium problems.

Often the exhomeowner may have unrealistic expectations about condominium
ownership. He may believe that, as he has bought and paid for his property, he
may do as he wishes with it. Association rules can limit his activities regarding
his unit. It is essential to the purchaser to learn those limits before buying and.
to understand that majority decisions prevail and that the condominium operates
according to its rules and regulations. - .
~ The greatest problems confronting the division are problems dealing with unit
owner difficulties and community living. The emphasis of the division in the com-
ing year will be to deal with those. problems through the associations and other
groups who are constantly in contact with the condominium community. The
division is undertaking projects on several fronts to develop educational pam-
phlets, to put together informational seminars and to encourage the publication
of materials dealing with condominium living and the condominium concept. As
previously noted, division efforts are aimed mostly at unit owners and do not
directly affect prospective purchasers, The Federal Government could greatly
assist the States by providing expertise and funding for the publication, dissemi-
nation, and institutionalization of the condominium concept.

(7) Misuse of consumer deposits.~—This is an area which has always been a
problem to condominium developers and to purchasers alike. Often the developer
does not intentionally misuse the deposits but finds that economic problems and
lack of proper planning for the development of the project have caught up with
him and have caused him to misuse funds that were to be deposited and kept
separately as a safeguard to the purchaser’s money. In Florida, we have ad-
dressed this problem by requiring that 10 percent of the deposit moneys be
placed in escrow to be utilized only as a refund to the purchaser or as payment
on the contract at time of closing. Ten percent is not adequate for completion
of a building and the deposit amount will have to be greater if it is to provide an
assurance to the purchaser that he will receive the product as contracted for.
Contrarily, a larger deposit amount would be harmful to the small developer and
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would inhibit his construction activities. Nevertheless, it is very important to the
purchaser that he understand that deposit moneys can be used in different ways
depending upon the applicable State enabling act.

(8) Nonpayment of association dues by the developer.—This is the one problem
of the 10 that is practically nonexistent in Florida. The Condominium Act re-
quires the developer to pay his proportionate share of all units being offered for
sale.

(9) Warranties and engineering reports.—These problems have been inade-
quately dealt with in many cases and are controversial legal problems as indi-
cated by the large volume of litigation concerning warranties. A purchaser should
evaluate carefully any warranty provisions being provided at time of purchase
and should attempt to clarify any language that is vague or unclear in his con-
tract or other documents.

The warranty section in Florida’s Condominium Act does not clearly detail the
warranties available to the purchaser under the act. Statutory warranties should
be detailed clearly and simply, outlining specifically the protections and remedies
available to the purchaser.

The most important area in which warranties and engineering reports are neces-
sarily required is in the area of conversion of existing units. In the conversion
situation the purchaser is buying an older unit and should be aware of the pos-
sible defects and problems that might arise when one purchases a unit in an
older building. Florida’s law is inadequate and only requires that disclosure be
made of the defects, not that they be corrected. It is also inadequate in that the
warranty provisions of the act do not apply to the conversion unless the building
is less than 3 years old. Effectively that means conversions in practically all
cases are not covered by the warranty provisions of the statute. Additional pro-
tection for the purchaser under the existing State statute is needed and should
provide for absolute warranty periods for the purchaser when buying into a
conversion §ituation.

(10) Underestimating operating espenses (“low-balling”).—This particular
problem is again one of considerable consequence to a purchaser of a condominium
or cooperative unit. The solution to the problem presented herein is to require a
reserve fund to be established by the developer to cover any misrepresentations
as to budget amounts in the first year of operation by the association.

Florida has attempted to resolve this problem by requiring total disclosure of
all budget items and, if managed by a management company, a specific break-
down as to the cost, number of employees, and time spent in the services being
provided by the management company. As of this date that approach has not
been totally effective and problems of low-balling are still apparent in some
condominium developments.

Even if “low-balling” is not evident, older Americans on fixed incomes find that
the spiraling costs of the association budget due to inflationary factors are devas-
tating. Inflation accentuates the effects of “low-balling” causing the fixed income
individual to pay a greater percentage of his income for nonessential items of
operation and management of the association. :

STATE AND FEDERAL COOPERATION

What, then, is Florida attempting to do about these problems and how can the
Federal Government assist Florida in dealing with the problems confronting the
condominium industry ? The Division of Florida Land Sales and Condominiums
has launched an offensive which changes the main thrust and emphasis of the
division to that of education and information dissemination rather than care-
taker and enforcer of provisions of the act. The basic method of operation of the
division will be to deal with the umbrella association groups in providing educa-
tional materials to those groups and in assisting them with educational seminars
and similar informational presentations for use by the association. Additionally,
various condominium interest groups will be called upon to provide assistance in
conducting the seminars and producing the materials needed for the educational
efforts made by the division. Those groups will include the umbrella Association
groups, the Florida Bar Association, the Condominium Advisory Board, the Com-
munity Associations Institute, the Building Managers International, and other
groups interested in making the condominium concept succeed in the State of
Florida. The staff of the division will he greatly involved in dealing directly with
unit owner problems and complaints in attempting to answer the numerous in-
quiries that come into the division on a daily basis.
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The Federal Government can assist by providing additional informational
jtems and technical assistance to the division in its efforts to carry out a com-
prehensive program of information and education dissemination concerning
condominium living. Funding will be of utmost importance to the States in
attempting to deal with the innumerable problems confronting the condominium
community and regulators, such as the division. There is a great need for simplified
pamphlets concerning condominiums and cooperatives which can be read and
understood by the average purchaser contracting to buy a unit in today’s market.
The scarcity of good statistical data available to the division is frightening when
its thought that approximately 10 percent of the State’s population currently
lives in condominiums and cooperatives. The Federal Government could be of
great assistance in providing staff and funding to bring together valid, reliable,
statistical data for use by the division and the condominium industry.

Adequate funding and expertise would provide the necessary ingredients for
successfully producing a large scale educational effort that would make all
Americans and especially the older Americans aware of the condominium concept
and condominium living. Outreach in the form of pamphlets, leaflets, films, college
and university courses, and other methods of instruction could be undertaken
with the necessary support from the Federal Government. A properly informed
condominium unit owner is the key to the successful operation of a condominium
and the successful application of the condominium concept as an alternative
means of meeting housing needs.

There is not a need for additional regulation by the Federal Government,
Another layer of bureaucracy for filing purposes or other reasons is not helpful
to the industry. Close cooperation with the State and assistance as needed by the
State is what the Federal Government can best offer to the State.

Living in a condominium can be and should be a positive and enjoyable experi-
ence. The benefits of shared expenses, recreational facilities, and planned com-
munity living are worthy of consideration when purchasing a home. Older Ameri-
cans can benefit from the condominium way of life is properly informed and
protected. The charge to the division and the mandate to the Federal Government
is that condominiums be made a part of American life. Through cooperation,
coordination, and a commitment to the condominium concept it can be made an
essential part of the housing industry

Senator Crires. Thank you, sir.
Gary, you have had some experience in being a member of the task
force that helped to draw this legislation. We are delighted to hear
rom you.

STATEMENT OF GARY A. POLIAKOFF, OF BECKER, POLIAKOFF &
SACHS, P.A,, MIAMI BEACH, FLA.

Mr. Poriakorr. Thank you, Senator.

I am Gary A. Poliakoff from the firm of Becker, Poliakoff & Sachs.
I did participate in the interagency task force in drafting proposed
Federal legislation and also conferred on a regular basis with Mr.
Pettigrew in his briefings to the White House on the pro-
posed legislation.

T have prepared some 21 pages of testimony and obviously time will
not permit me to give it all now, but I would like to highlight some of
the major areas, particularly those that cover this matter.

Senator Camrres. The statement will be included in full in the
record.!

Mr. Poriagorr. Thank you.

It has been estimated that in excess of 1 million Floridians reside in
condominiums. A substantial percentage of those individuals are sen-
ior citizens over.the age of 65 who came to Florida seeking carefree

1See p. 121.
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living in their retirement years. In a number of instances their dreams
have been shattered, life’s earnings lost, and health impaired by con-
dominium related abuses. In some cases the problems have been caused
by the purchasers themselves. In other cases the problems were created
by a few unscrupulous individuals, marginal developers, and investors -
Jooking for a quick profit. Most of the problems, however, relate di-
rectly to the inexperiences of a rampaging industry which grew too
fast to enable it to accumulate a history of experiences and solutions
which would have provided readily available answers to the problems
associated with the operation and maintenance of commonly owned
roperty.
P My teystimony will focus on the areas of condominium most likely to
have a direct effect on the older purchaser. The remarks are based
upon 6 years of firsthand experience working with over 100,000 con-
dominium owners in solving the day-to-day problems of community
living.
° MAINTENANCE OF ProPERTY No. 1 PrOBLEM

To me the No. 1 problem facing the condominium owner is main-
taining the commonly owned property, in light of escalation and in-
flation factors. In fact, as we all read in the newspaper today, since
1967 we have now increased exactly 200 percent in those 11 years and
wo are paying double today what we were in 1967.

The problem of inflation is not limited to condominium owners.
Every segment of the population has had to make adjustments and
sacrifices to meet the spiraling costs of living. To the fixed income or
retired condominium dweller, however, the gravamen of the problem
is accentuated by situations unique to commonly owned and maintained
property.

In my opinion, there are eight factors that contribute outside of the
normal cost escalation factors to the increasing costs in condominiums,
and those are: Lowballing and misrepresentation as to cost of common
expenses; misuse of startup funds or capital accounts; corstruction
deficiencies; cost of maintenance of commonly used facilities during
construction of phase developments; misapplication of association
funds; mismanagement; cost-of-living clauses in compulsory recrea-
tional leases and long-term management agreements; and failure to
provide adequate reserves for contingencies and long-range mainte-
nance.

I would like to highlight several of these areas.

Lowballing and misrepresentations as to cost of common expenses is
a situation wherein, during the developer process, the projected budg-
ets are underestimated, understated and, as a result, the buyer buys
anticipating paying so much, and in reality his costs will be substan-
tially higher. ‘

Misuse of startup funds is a process wherein condominium owners
are required to contribute a certain amount to the developer and we
have found these funds are exhausted by the developer under the
control of the association. : :

Senator Cuires. Gary, what kind of provision does Florida law
make now to try to protect against lowballing? Is there anything
covered in the act ?
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Mr. Poriaxorr. The Florida statutes do require the issuance of a
projected operating budget. The Florida statutes do not have the type
of provisions in them which I would recommend and have in my con-
clusion, those which are now used in the State of Caiifornia. Cali-
fornia requires that the projected budget be submitted to the com-
mittee and the board reviews the budget in terms of realistic costs of
operation. If they find the budget is not realistic, they make the
developer revise the budget. Flordia does not require that.

CoxsrtrucrioNn DEerIcrencies: UNexPEcTED Costs

The third area relates to the construction deficiencies. With the sole
exception of escalation clauses in compulsory leases, the area of abuse
which most frequently results in unexpected costs to the condominium
owners is that which relates to construction deficiencies. The magnitude
of the problem is such that a congressional investigation is warranted
in this area alone. In my opinion, the contributing factors which inter-
play to create market conditions conducive to allowing poor construc-
tion practices are the following :

First, real estate investment trusts. You might ask how does the
problem of real estate investment trusts tie in directly with the prob-
lems of construction defects? The answer is simple. In the rush to
loan out as much as possible as rapidly as possible, unqualified build-
ers, with little or no prior experience in the development of multi-
family housing, were given the green light to build substandard
housing. A thorough investigation of the situation would reveal
hundreds of stories of builders borrowing over 110 percent of the
cost of construction, pocketing hundreds of thousands of dollars and
then abandoning the projects. The counsel for one REIT related the
story of a builder who, rejected by a savings and loan, went to a
REIT which granted the loan. The REIT then borrowed the money
li;’rqig the same savings and loan which had previously rejected the

uilder.

Second, failure of municipal inspections. Consumers, often inex-
perienced in the technical language of building codes, must rely upon
the municipal building inspectors for assurance that their home or
condominium is built in accordance with all safety requirements. The
issuance of a certificate of occupancy is too often looked upon by the
consumer as a stamp of approval indicating that the building has
in fact met all code requirements and has been constructed in accord-
ance with approved plans and specifications. In reality nothing could
be further from the truth. The following excerpts are from the re-
port of the grand jury of Dade County issued on May 1, 1976. The
entire report is included in my written statement. Let me read just
one paragraph.

The grand jury heard testimony concerning building inspection practices in
Dade County and the city of Miami. One former inspector told us that inspec-
tion practices of the last several years have resulted in the construction of
buildings which could be blown away in another “1926 hurricane.” The evidence
e heard support thig statement. . .

Third, lack of building materials.

Fourth, absence of qualified workers.
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_Fifth, disregard of code requirements by both developers and de-
sign professionals. Developers, architects, and engineers are either
ignorant of the construction codes or more cost conscious than they
are concerned for the safety of the inhabitants and the utilitarian
use and maintenance of the structure.

MarnTENANCE CosT SmHouLp BE EMPHASIZED

This is extremely important. Developers and architects should place
:greater emphasis on construction of buildings in a fashion which
would assure lower maintenance cost for condominium owners.
© During testimony at a recent trial on construction defects at the
Bay Colony Club condominium, Charles W. Griffin, a noted expert
in the field of roofing, when asked who installs the type of roofs most
frequently found on south Florida condominiums, replied, “It’s spec-
‘ula,f%or and others who don’t have to live with the consequences of their
roofs.” ‘

Tt is not uncommon, Senator, for associations to have to assess their
members tens of thousands of dollars to.replace or repair construction
‘defects: Tmplied warranties created by statute are of little assistance
to the condominium owner since no bonding requirement exists and
most-developers are shell corporations without assets created.solely
for the purpose of developing & particular building or project, and
‘when the project is completed they are gone.

The fourth area, the inflationary factor, was that of the cost of
maintenance of commonly used facilities during construction of phase
‘development. As a means of promoting large planned communities,
developers often constructed elaborate recreational and commonly
used facilities prior to the completion of the condominiums which
would ultimately support said facilities. ‘When the recession came
they stopped construction. As a result, condominium owners found
‘themselves trying to support the cost of communities planned to op-
erate 3,000 or 4,000 units, with 400 or 500 families paying the full cost.

The fifth area is the misapplication of association funds. During
ithe developer period we most frequently find the misuse of association
‘personnel to repair buildings or help with the problems of the sales
personnel or the association being charged with the cost of phase
‘development tying into the existing building site. We have actual pho-
tographs which would document this statement. After transition, the
most frequent problem in misapplication would relate to improper
salaries paid to officers and directors and embezzlement of association
funds by officers and/or agents. Interestingly enough, the Florida
‘Legislature now requires the bonding of officers or directors con-
‘trolling the association funds. Those areas of embezzlement that I have
been familiar with this year are by managing agents who are not cov-
ered by the bonding provisions.

The sixth area, mismanagement. As in any business, mismanage-
ment is a major cause of cost escalation. Unlike the traditional cor-
‘porate operation wherein mismanagement may -ultimately lead to
business failure, in condominium the costs of mismanagement 1is
merely passed on to unsuspecting unit owners in the form of higher
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maintenance costs. Mismanagement is not necessarily an intentional
act. In fact, in most instances it is caused by well-meaning individuals
who, out of negligence, ignorance, or outright stubbornness, refuse to
admit their limitations when it comes to operating a multimillion-
dollar condominium community. The cause of mismanagement may
vary depending upon whether an association is developer or owner
controlled. : .

MisaaNAGEMENT REsuLTS From PREocCUPATION

During the period of developer control we generally find that mis-
management results because of the developer’s preoccupation with the
development and sales program and not able to devote the time neces-
sary to the successful operation of the community.

We also have unit owner control mismanagement. Leary of pro-
fessional management, having associated their bad experience during
the period of developer control with same, unit owners too often under-
take the responsibility of association operations without the benefit or
guidance of gualified professionals. Notwithstanding their dedica-
tion and good 1ntentions, lay persons whose previous experiences were
in the.areas of retailing, secretarial, medical, et cetera, cannot be ex-
pected to possess the tools necessary to make the decisions necessary to
properly operate these multimillion-dollar communities and yet,
throughout the United States, inexperienced lay boards and con-
dominium owners on a daily basis make decisions affecting the lives of
millions of individuals and billions. of dollars, in real estate. Unit
owners should take an active role in the.day-to-day affairs of the
association and in the policymaking decisions, but they should act
with competent professional guidance. , ;

The problem is further accentuated by the absence of an adequate
number of qualified professional managers and independent manage-
ment companies. This situation was created in part by the use during
the edrly stages of condominium development of management con-
tracts which tied into the development long-term developer manage-
ment agreements and eliminated the competition in the field. As we
began to eliminate these, there were more and more management com-
“panies coming into being.

You have heard a lot said about the compulsory recreational leases
and their clauses, and T would like to address myself to it from a dif-
ferent aspect—from the viewpoint of the advocates. These leases have
been referred to by the author of Florida’s 1963 Condominium Act as
“perversions” of the act. Although consumer awareness in recent years
and efforts by State, Federal, and local agencies have significantly
reduced the marketability of leases in new developments, a substantial
number of Floridians, particularly senior citizens living in pre-1975
condominiums, are still tied to said leases.

There was a recent article that was published in the Miami Review.
The article was, “The Other Side of the Recreational Lease Story.” The
author was Mr. Bergman. Mr. Bergman is known to those in attend-
ance at this hearing since he was one of the principals involved in the
Century Village complex. What he stated was to build a condominium
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with recreational facilities requires costing of common areas by one of
two generally accepted methods: Dividin%lthat cost by the total num-
ber of apartments in a community and then equitably apportioning
the cost by adding it to the base price of the units; and prorating the
cost of the facilities, their maintenance and supervision, over the ex-
pected longevity of the community, and offering the option of a
monthly payment without increasing the base unit price. He then con-
tended that the recreational lease offers buyers a method of payment
without increasing the basic unit costs. For that reason, the lease pro-
vided supportable condominium housing with recreational facilities to
buyers who would otherwise not be able to afford them.

Buyers Nor Given CHOICE

T do not agree with Mr. Bergman’s position. The facts do not sub-
stantiate his statement. In the first instance, buyers were not tradi-
tionally given the choice between paying their pro rata share of the
facilities cost or electing financing through the vehicle of a recreational
lease. Their choice was simple, either purchase with a compulsory lease
or buy elsewhere. In fact, Florida statutes prior to 1971 did not re-
quire any disclosures as to the existence of the leases and few, if any,
purchasers were even aware of their existence.

Furthermore, even if we placed some credence on the proposition
that the owners should pay a pro rata share of the cost of the amenities,
an individual’s pro rata share financed at traditional lending rates
would not approach that amount paid under the leasing arrangement.
In truth. the standard escalation clause found in the long-term leases
used in Florida condominiums acts similar to a mathematical progres-
sion. As an illustration, the recreational facilities of one Broward
condominium built at a cost of $200,000 returned $300,000" the first’
year and, based upon an annual cost-of-living increase of 5 percent,
will return over $700 million over the term of the lease.

Advocates of leases would have one believe that the predominance
of condominiums offering long-term leases provide their owners with
extensive recreational facilities. This is very important, Senator. Noth-
ing could be further from the truth. The average recreational facility
is ot even that similar to one you might find at Century Village or*
King’s Point. The average recreational facility contains little more
than a swimming pool, a card room, and a sauna. Instances exist where
the recreational lease consists of no more than an easement right across
a strip of land providing access to public beaches.

Equally fallacious is the developer’s contention that he can provide
housing at lower prices by selling the units at his cost and returning
his profit over a long period from the recreational lease. The facts
indicate that the base price of condominium units with recreational
leases do not materially differ from similar units sold at condominiums
without leases. Furthermore, a significant number of leases were
sold by the developers—we have heard testimony to that effect—within
a short period of the developer’s completion of the project. This is
important because if the developer contends he expects a return on
his property over a long period of time, why didn’t he break that cost
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among the unit owners? They would have been happy to have paid it
as part of the initial purchase price.

ApeQUaTE REeservEs Neep To BE MAINTAINED

The final area I mention on the escalation factors is that dealing
with the failure to maintain adequate reserves for contingencies and
long-range maintenance. This is one of the areas I indicated, I believe,
is partly the responsibility of the condominium owners themselves.

A popular board member is one who can state at the end of his
term : “We are pleased to advise that maintenance costs for next year
will remain at the same level as they have for the past 2 years.” Then
a new board takes office and discovers that $100,000 is needed to paint
the buildings and there are no funds in reserve. Suddenly the owner
is assessed $200 to $1,000. I have seen it. Of course they are not in a
position to come up with that type of money, but-had they planned over
a period of time we might not have had the situation. They must main-
tain reserve accounts in order to eliminate the necessity for special
assessments necessary to liquidate prior year’s deficits and to meet
contingencies.

Evidence of the problem is beginning to manifest itself in the in-
creasing number of foreclosures being filed. In fact, this past year we
happened to see the first instances of abandonment of condominiums by
owners no longer able to meet the escalating cost of maintenance. In
my testimony, which I won’t get into, I made several recommendations
for resolving the problem and solutions.

It does not really affect the majority of the owners here in the cham-
bers today but I do just want to make one or two comments about what
I call coerced ownership—the conversion from rental to con-
dominium—because it is a serious problem.

The tenant purchaser, even under the most favorable of conditions,
is still a coerced buyer. For unlike the individual who sought out
condominium ownership, the tenant given the choice between owner-
ship and renting had already elected to rent. Then suddenly, often
without prior warning, the tenant receives notification that the build-
ing is being converted to a condominium. The typical “buy or get out”
letter advises the tenant that if he fails to purchase his unit within a
given period of time, usually 30 days, his apartment will be sold to one
of the hundreds of outside buyers who allegedly have already placed
a deposit for available units. _ _ :

The pressure placed on elderly tenants by the conversion process
can be devastating. On occasion anxieties develop. Instances of emo-
tional illness, strokes, and heart attacks have been allegedly caused by
the pressures of conversion. To understand the reason, one need only
examine the characteristics of the tenants and setting in which con-
versions often take place. To the elderly tenant who has resided in the
same apartment for a number of years, the building and its occupants
become the home and family. The familiar neighborhood surroundings
and long-term friends and acquaintances provide a feeling of security.
To disrupt this setting is to create a major crisis. Thus, the decision
whether to purchase or move is not solely an economic one, it is often
based upon emotional considerations which distort logic.

40-759—79——4
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ServicEs AND MAINTENANCE PROBLEMS'

.

The problem includes the question of continuing services for those
who do not elect to buy and the problems of bulldmo' maintenance be-
cause most conversions do not have any implied warranties as to the
conditions of the building, a very serious problem. We find that in
older buildings being converted, although the purchaser may think he
is paying lower costs, they are in fact higher, because in many in-
stances the entire bulldlng system must be replaced after the conver-
sion takes place.

In March 1975, I had the opportumty to testlfy before the Condo-
minium Task: Force of the Department of Housing anid Urban Devel-
opment and at that time I noted, and I quote:

Any thorough investigation into abuses and/or potential problem areas in the
condominium field must evaluate what is today becoming one of. the most serious
problems—the operations and management of condommlum complexes by umt
owner controlled boards.

‘Bach day, as more developers relmqmsh ‘control -of condomlmum assocmtlons
to the unit owners, a'new dilemma is created. Suddenly, lay persons. who. had
previously. equated their obligations as .condominium owners to that of remit-
ting monthly maintenance payments find themselves résponsible for the opera-
thll of multimillion-dollar complexes

‘Many of the problems of condominium operatlon stem dir ectly from
a lack of understanding of the condominium concept by various co-
éwners and/or an mtentmnal disregard for it.. The Florida Fourth
Dlstrlct Court of Appeals said it best in dicta in a recent case enforc-
ing the covenants of a condominium : .

Every man may justly consider his home. his castle, and hlmself the king
thereof ; nevertheless, his sovereign fiat to use his property as he pleases must
yield, at least m degree where ownershlp is in common or cooperatlon Wlth
others.

Condominium ownership is not for everyone. The entertainer who
feels compelled to rehearse at all hours of the day and night or the
socialite who enjoys entertaining 20 guests around the pool on'Sunday
should each seek housing alternatives other than condominium.

For the older condominium owner, disenchantment with the con-
dominium concept is most likely to result from one of the following
areas, and excluded from this discussion are potential problem areas
I have already noted.

Senator CaiLes. We are running out of time.

Mr. Poriaxorr. T will just hlohhght T

One of the main areas is the absence of anticipated services. You
have heard some reference to that in some other testimony. They
expected buses; they expected amenities.

Another area is children and pets. If you want to start an ar«rument
ina condommmm, it’s not polities or religion you have to be concerned
with, it’s children and pets. Between them, no single issue is more
controversial than is age restrictions. On the one hand the elderly
see it as a form of discrimination when applied against them in the
job market. On the other, it is a totally permissible means of mam-
talnmg a commumty of con trema.l res1dents
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Another area is conflicts in association operation. Association opera-
tion is what I refer to as the consumption of condominium leaders.
There is a problem in getting individuals to volunteer to serve on
boards of directors because of the pressures that are incidental to
the community and the abuses that are perpetrated sometimes by the
condominium owners themselves. :

Let me say in summary that there are measures that could be taken
to curb a substantial number of these abuses. -

Thank you. ‘ ‘

[The prepared statement of Mr. Poliakoff follows:]

 PREPARED STATEMENT OF GARY A. POLIAKOFF*

With the advent of the Federal Housing Act of 1961, which provided for the
extension of the Federal Housing Administration insurance to condominium
projects, “condominium” became a viable form of real property ownership.
The almost instantaneous acceptance of the condominium concept by home-
owners and the building industry has led to a growth rate unparalleled in the
history of housing. The United States Department of Housing-and Urban
Development projects that nearly 50% of all new housing-starts in the 1980’s
will be condominjums. This phenomenal rate of growth-has been’ attributed to
several factors, including the following stated in the “HUD Condominiiim/
Cooperative Study”. o - : ’

“Condominiums offer renters a product which combines some of the best
characteristics of a rental project with some of the preferred ownership quali-
ties of traditional single-family housing (e.g., tax incentives).

“Condominiums can provide traditional single-family homeowners the con-
venience and ease-of-maintenance characteristics of a rental product without
foregoing tax benefits or the chance for equity appreciation.. . )

“The rate of new household formations has increased in recent years while
the average household size has declined. As a result, the demand for housing
has increased while preference for space has declined, thus increasing the
attractiveness of condominiums. ' o ’ ) : :

“PDue to many factors, including rapidly rising land values, the cost of housing
has increased at a higher rate than the cost of other products, This trend in-
creased the demand for ownership as compared to renting by increasing the
expectations for property appreciation. - L

“Condominium units can be sold for a lower purchase price than single-family
homes. '

“Sharply increased property taxes in most metropolitan areas have reinforced
the effect of rising land values, and have ‘increased the relative cost of larger
homes. ‘

“The increased total household income of many young couples (particularly
professionals) has increased their preference for ownership. This increased
household income is partially due to a higher female participation in the labor
force, which also increases the household’s preference for accessibility to both
places of work. ’ »
~ The HUD study concluded that while many purchasers find benefits in con-
dominiums, the major consumers have been: .

“Retirement-age people with moderate or over-average wealth who would like
to live in a warm climate. :

«persons under 65 who wish to move to a smaller, more convenient residence
(frequently because their children have left home). Their preference for condo-
miniums will be greater where a capital gain was realized on a previous home.

“New or young households with above-average income who do not expect to
have children for at least several years. This group favors condominiums be-
cause they -combine convenience with equity and tax benefits. In addition, core

* See appendix 1, item 1, p. 157 for additional material submitted by Mr. Poliakoff.

1 Under mandate issued by the Congress of the United States, the Department of Hous-
ing and Urban Development (HUD) conducted a study on condominium and cooperative
housing. On August 25, 1975 HUD published its conclusions in a three velume report.™
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area condominiums might be preferred by this group due to their accessibility
to place of work and to other urban activities preferred by young couples. .

“Middle-aged households with above-average income anq/or wealth w;thout :
children who would like (a) to move out of rental units in ordqr.to build up
equity (or who hope for property value appreciation) wl}ile reta_1mqg the con-
veniences of rental units, or (b) to move out of single-family hougxng in order to
enjoy the conveniences of condominiums and/or their accessibil}ty featuyes.

“High income and/or high-accumulated-wealth households with or without
children seeking a second home in a resort area.”

It has been estimated that in excess of one million Floridians reside in condo-
miniums. A substantial percentage of those individuals are §enior .citize.ns over
the age of 65 who came to Florida seeking carefree living in their retirement
years. In a number of instances their dreams have been shattered, life’s earnings
lost and health impaired by condominium related abuses. In some cases the prob-
lems have been caused by the purchasers themselves. In other eases the proplems
were created by a few unscrupulous individuals, marginal developers and inves-
tors looking for a.quick profit, Most of the problems, however, relate dlrectly to
the inexperiences of a rampaging:industry which grew too fast to-enable it to
accumulate a"history of experience and solutions-which would have provided
readily available answers to the problems associated with the operation and
maintenance of commonly owned property.* o

My testimony will focus on the areas of condominium most likely to have a
direct affect on the older purchaser. The remarks are based upon six years of
first-hand experience working with over 100,000 condominium owners in solving
the day-to-day problems of community living.

J. FacTors CONTRIBUTING TO THE ESCALATING COSTS OF MAINTAINING COMMONLY
OWNED PROPERTY

The problem-of inflation is not limited to condominium owners. Every segment
of the population has had to make adjustments and sacrifices to meet the spiral-
ing costs of living. To the fixed income of retired condominium dweller, however,
the gravamen of the problem is accentuated by situations unique to commonly
owned and maintained property. The following factors contribute directly to the
inflationary costs of community living : -

(1) “LOWBALLING” AND MISREPRESENTATIONS AS TO COST OF COMMON EXPENSES

Evidence exists to support the conclusion that some projected operational
budgets are understated during.the period of developer control and operation. As
a result, sales personnel often present to prospective purchasers an estimate of
their monthly costs which are far below the amount required to adequately main-
tain the commonly owned property. In addition to the hardship created when
budget figures are increased to a realistic level, condominium owners must often
bear the cost of a special assessment levied to liquidate past operational deficien-
cies created by the low budgets.? :

21In 1973, percelving the need for a central source of data collection and dissemination
of information geared toward the successful creation and operation of condominiums and
Planned Urban Developments, the Urban Land Institute and the National Assoctation of
Home Builders, with funding support from the United States League of .Savings Associa-
tions, the Veterans Administration and the U.S. Department of Housing and Urban Devel-
opment, created the Community Association Institute. The CAI group, based out of
Washington, D.C. is unique in that it is the only group in the country to represent all the
segments of the condominium, co-op. and homeowner association industry, with member-
ship comprised’ of Community. Assoclation .Leaders, Builders.& . Developers, Association
Managers & Management Agents, Public Officials and. Association Colleagues, including
Accountants, C.P.A.s, Attorneys, Realtors and other professionals. Through researech and
education, CAI assists all automatic-membership community associations in condominium
and planned developments serve their purpose: to preserve the nality of life and protect
property values by maintalning the common elements, operat ng shared facilities and
delivering community services. .

3 The unit owners at a 460 unit Miami condominium discovered at the time of transition
from the developer to the owners, that during the two year period of developer control and
operation of their condominium, an alleged deficit of over Four Hundred Thousand Dollars
had been incurred. The matter was ultimately settled with the owners having to levy a
.'.,I‘wo Hundred Ten Thousand Dollar special assessment to lquidate the deficit. ‘
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(2) Mrsusm oxr “S’I‘ABT-UP” FUNDS OR “cAprrAL Accovms

TUnder the current Florida Statutes‘a developer may be excused from payment
of its share of the common expenses-on developer-owned: units providing that the
developer guarantees maintenance and/or makes up the deficiency between: the-
amount collected and that expended:for common expenses. Most developers collect
from purchasers at the closing, a ‘start-up’ fund or ‘capital contribution’ equal
to a month or two month’s maintenance. The purchase of the funds is to provide
the Association with a reserve account for contingencies. Many cases exist
wherein the developer exhausts said funds in lieu'of the developer paying its
share on developer owned units.

(3) CONSTRUCTION DEFICIENCIES

With the sole exception of escalation clauses in compulsory leases, the area of
abuse which most frequently results in unexpected costs to the condominium
owners is that which relates to construction deficiencies. The magnitude of the
problem is such that a congressional investigation is warranted. In my opinion,
the contributing factors which interplay to create market conditions conducive
to allowing poor construction practices follow :

A. Real Estate Investment Trusis

During the past few years, South Florida experienced several billion dollars of
foreclosures against major real estate developments (see exhibit C).* The losers
in these unregulated schemes were the consumers-taxpayers. In Florida and
other states where deposit monies are used in the construction of the condo-
miniums, individuals have collectively lost millions, often representing their life
savings, where projects have failed prior to completion (see exhibit D). Bank
failures, aborted only because of existing Federal legislation (and paid for by
taxpayers), were precipitated by careless, unsupervised investments of depositors’
funds in Real Estate Investment Trusts. The fundamental theory underlying
operation of REIT's is a return to the advisory group.and their law firm of fees
based upon the amount loaned as opposed to the profitability of the REIT. The-
elimination of time proven industry standards and guidelines for lending is, in
my opinion, one of the primary reasons for the current rate of failures. Another.
js greed! Traditional investments.were abandoned in favor of the lucrative
appeal of the REITs. So long as the boom continued and the prime rate remained
at workable levels, the system worked. As soon as a fluctuation occurred in the
market, with increased prime rate, the balloon burst. At the bottom of the rubble
is the unprotected consumer. A system prescribed by Congress as a means of
stimulating the housing industry has come close to destroying that very industry!

How does the problem of REIT’s tie in- directly with the problems of con-
struction defects? In the rush ito loan out as much as possible, as rapidly as
possible, unqualified builders, with little or no prior experience in the develop-
ment of multi-family housing  were given the green light to build substandard

4 Florida Statute 718.116(8) : “(8) No unit owner may be excused from the payment
of his share of the common expense of a condominium unless all unit owners are likewlise
proportionately excused from payment, except as provided in Subsection (8) and in the
following cases :

‘(a) If the Declaration so provides a developer or other person owning condominium
units offered for sale may be excused from the payment of the share of the common expenses
and assessments related to those units for a stated period of time subsequent to the record-
ing of the Declaration of Condominium. The period must terminate no later than the
first dav of the fourth calendar month following the month in which the closing of the
purchase and sale of the first condominium unit occurs. However, the developer must pay
the portion of common expenses incurred during that period which exceed the amount
assessed against other unit owners.

“(b) A developer or other person owning condominfum units or having an obligation to
pay condominium expenses may be excused from the payment of his share of the common
expenses which would have been assessed against those units during the period of time
that he shall have guaranteed to each purchaser in the purchase contract. declaration or
prospectus or by agreement between the developer and a majority of the unit owners other
than the developer that the assessment for common expenses of the condominium imposed
upon the unit owners would not increase over a stated dollar amount and shall have obli-
gated himself to pay any amount of common expenses.””

*For exhibits cited in this statement, see appendix 1, item 1, p 157.
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housing. A thorough investigation of the -situation -would ,re,vea.l hundreds_ of
stories of builders borrowing over 1109 of the cost of construction—pocketing
hundreds of thousands of dollars and then abandoning the projects. The counsel
for one REIT related the story of a builder who, rejected by a Savings and Loan,
went to a REIT which granted the loan. The REIT then borrowed thq money
from the same Savings and Loan which had previously rejected the applicant.

B. Failure of Municipal Inspections

Consumers often inexperienced in the technical language of buildin_g codes
must rely upon the municipal building inspectors for assurance that their home
or condominium is built in accordance with all safety requirements. The issuance
of a certificate of occupancy is too often looked upon by the consumer as a stamp
of approval indicating that the building has in fact, met all code requi-rements
and has been constructed in accordance with approved plans and specifications.
In reality nothing could be further from the truth. The following excerpts are
from the report of the Grand Jury of Dade County issued on May 1, 1976 (see
exhibit E for full text of report) :

“The Grand Jury heard testimony concerning building inspection practices
in Dade County and the City of Miami. One former inspector told us that in-
spection practices of the last several years have resulted in the construction of
buildings which could be blown away in another ‘1926 Hurricane’. The evidence
we heard supports this statement.

“County officials themselves condemned inspection practices during the period
of increased construction in Dade County. A building department official said
that to keep construction ongoing an inspector has to inspect 30-36 sites a day.
No inspector could properly and adequately inspect that many sites in one day.
In other areas we heard that Dade County building inspectors failed even to
perform inspections. No excuse, whatsoever, can exist for the County to permit
such inaction.”

“Instead of requiring thorough, proper inspections, the County gave into the
pressure of the building industry. The County should have been prepared to
adequately staff the Department during peak periods of construction with trained
personnel. It was not prepared. . . .”

“Building department officials told us that often inspectors rely siinply on
contractors whom they feel they could trust. The sad fact is, however, that the
building department cannot be sure that the contractor who secures the building
permit will actually supervise the construction. Neither the City of Miami or
Dade County Building Departments have been able to insure that licensed con-
tractors are supervising a particular job. This is a sad commentary on inspection
practices.”

Experience has shown that the findings of the Dade Grand Jury could apply
to every municipality in South Florida. According to a newspaper account, &
chief building inspector of the City of Tamarac failed the building examination
one month before he became Chief Building Inspector (see exhibit F).

An additional factor complicating the situation is the anachronism’of our
law which 200 years after the Declaration of Independence still ties us to an
ancient English concept of Sovereign Immunity. Except for limited protection
afforded in the last two years by a legislative enactment, most municipalities
and their building inspectors are immune from suits by consumers. Thus, they
have no incentive to adequately supervise construction activities. In fact, it
may be more profitable not to do so!

C. Lack of Building Materials

During the peak of the construction boom, developers were often forced to
accept inferior building materials from secondary sources due to a shortage
resulting from labor disputes and supply and demand.

D. Absence of Qualified Workers

The story is told of the construction foreman who gave all applicants for
construction positions a simple test. He held up a hammer in one hand and a
screw-driver in the other. If the applicant could properly identify the tools he
was given a job building highrise buildings. As humorous as the story may
seem, it is closer to reality than some would want to admit.
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E. Disregard of Code Requirements by Both Developers and Design Professionals

Developers, architects and engineers are either ignorant of the construction
codes or more cost conscious than they are concerned for the safety of the
inhabitants and the utilitarian use and maintenance of the structures.

Evidence of the problem first appeared at the El Conquistador Condominium
project in South Dade. A television investigative reporter, Bob Mayer, noted on
his “Not On The Blue Print” series (WTVJ), that the building had substantial
building deficiencies. On July 31, 1875 a Circuit Court Judge entered a judgment
after trial in favor of the condominium unit owners, due to construction defects,
in the amount of $1,174,000.00 (copy of judgment attached as exhibit G). The
owners are still in the process of trying to collect on the judgment. In 1976, the
trial court did find that assets of the developer were fraudulently conveyed to
avoid creditors and ordered the assets sold to satisfy the judgment.

During testimony at a recent trial on construction defects at the Bay Colony
Club Condominium, Charles W. Griffin, a noted expert in the field of roofing,*
when asked who installs the type of roofs most frequently found on South Flor-
jda condominiums replied “It’s speculators and others who don’t have to live with
the consequences of their roofs.”

It is not uncommon for associations to have to assess their members tens of
thousands of dollars to replace or repair construction defects. Implied warranties
created by statute are of little assistance to the condominium owner since no
bonding requirement exists and most developers are shell corporations, without
assets, created solely for the purpose of developing a particular condominiumn.

(4) COST OF MAINTENANCE OF COMMONLY USED FACILITIES DURING CONSTRUCTION
OF PHASE DEVELOPMENTS

As a means of promoting large planned communities, Developers often con-
structed elaborate recreational and commonly used facilities, prior to the com-
pletion of the condominiums which would ultimately utilize said facilities.® As
a result when the recession hit the construction industry, many condominium
owners found themselves paying astronomical amounts to keep the facilities in
operation. At one development in Lee County, Florida to alleviate the purchasers’
fears of such a situation occurring, the Developer printed a brochure entitled
“Questions and Answers About Seven Lakes Country Club Condominium Com-
munity”. One of the questions asked was, “How do you propose to maintain the
golf course and the pavilion on the monthly maintenance fees that are collected
from the people who presently reside here?’ To which the answer was given:

“We, of course, realize that the income from monthly maintenance fees at the
outset will not begin to pay for the upkeep of these facilities. Leisure Technology
of Florida, Inc. and Leisure Technology Corp. therefore, are prepared to subsi-
dize the Association until such time as there are enough people residing here to
make Seven Lakes amenities self-sustaining. If you multiply an average of $50
a month for monthly maintenance fees by approximately 2,000 units, you can
readily see that this will provide enough financial support. But again, our com-
pany will subsidize the Association until that time, or until expenses are balanced
by income.”

In spite of said assurance, the owners’ monthly maintenance has continued to
escalate, while the amount of developer subsidy has substantially decreased.”

(5) MISAPPLICATION OF ASSOCIATION FUNDS

Many developers mistakenly believe that during the period of developer control
of the Association’s operation that association revenues belong to the developer.
Although the developer may in fact pay all expenses of the Association,
even those in excess of collected revenues, the effect is similar to that of under-

8 Charles W. Griffin of Danville, New Jersey, was retained by the American Institute of
Architects to write the manual of Bullt-Up Roof Systems. A civil engineer, Mr, Grifin has
a Master Degree from the University of Pennsylvania.

¢ When constructed in 1976, the Environ Cuitra Center was designed to serve 38,800
projected units. When the recession hit, only 756 units had been completed. Fortunately.
for the unit owners at Environ at Inverrary, Seay & Thomas, the subsequent developer
(a fully controlled subsidiary of IC Industries) agreed to subsidize the maintenance for
unbuilt units. Owners at other condominiums have not been as fortunate.

7 1 was recently informed that when the Developer learned that the owners had sought
legal counsel as to their rights, the Developer threatened to cut-off all subsidies.
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estimating the operational budget. Additionally, surpluses-may be depleted and
deficiencies incurred due to improper expenditures of association funds. The most
common abuses include : - ' : . .

(a) Warranty repairs by personnel on. association’s payroll.

(b) Sales efforts by personnel on association’s payroll. .. . L )

(c) Association charged for construction cost§ of phases under construction
through devices such as that of tying into existing condominium utilities, service
lines to job site. . - . . :

After transition (passage of control from.the developer to unit owners) mis-
application of funds manifest itself in the following fashions:

(a) Salaries improperly paid to officers and directors. .

(b) Embezzlement of association:funds by officers and/or agents.®?®

(6) MISMANAGEMENT

As in any business, mismanagement is a major cause of cost escalation. Unlike
the traditional corporate operation wherein mismanagement may ultimately lead
to business failure, in condominium the costs of mismanagement is merely passéd
on to unsuspecting unit owners in the form of higher maintenance costs. Mis-
management is not necessarily an intentional act. In fact, in most instances it is
caused by well meaning individuals who.out of negligence, ignorance or outright
stubbornness refuse to admit their limitations when it comes to operating a multi-
million dollar condominium community. The cause of mismanagement may vary
depending upon whether an association is developer or owner controlled. .

A. Developer Control Mismanagement

Developers, fearful that an owner operated association may unreasonably
increase maintenance costs, levy special assessments for costly renovations or
interfere with the developers’ sales program, insist upon association control dur-
ing the development and sales period. The developers’ preoccupation with the:
development and sales program, however, affords them little time to devote.to
the association’s operation. As a result little, if any, attention is paid toward
enforcement of the covenants and restrictions of the community, and efficient
and effective operation of the Association.” . :

B. Unit Owner Oontrol‘Mismanagement_

Leary of professional management, having associated their bad experiences
during the period of developer control with same, unit owners too often under-
take the responsibility of association operations without the benefit or guidance
of qualified professionals. Notwithstanding their dedication and good intentions,
lay persons whose previous experiences were in the areas of retailing, secretarial,
medical, ete. cannot be expected to possess the. tools necessary to make the de-
" cisions necessary to properly operate these multi-million dollar communities.®:
And yet throughout the United ‘States, inexperienced lay board and condominium
owners on a daily basis make decisions affecting the lives of millions of individuals
and billions of dollars in real estate. Unit owners should take an active role in the

8718.112(L) added in 1978 as follows: “(L) The fidelity bonding of all officers or
directors of any association existing on or after October 1, 1978, who control or -disburse
funds of the assoclation. The association shall bear the cost of bonding. This paragraph
shall not apply to associations operating a condominium consisting of 50 (fifty) units or
less; however, any condominium association may bond any officer of the association and
said assoclation shall bear the cost of bonding.” . . Lo

? See Exhibit “I"” for evidence of agent embezzlement,

10 One Pompane Beach condominfum was able to reduce its operational budget by over
one third after assumption of control from the developer by merely renegotiating
existing contracts for Assoclation services and placing others out for competitive bids.

1 Unit owners at a Broward condominium when presented with an alternative of spend-
ing 8750 per unit to repair their roofs, which contract provided for complete removal of
the existing roof, or spending only $500 per unit by placing a new top -over-the existing
one, acting without professional guidance, elected to accept the $500 contract. As a resulf,
when their roofs began caving in due to the fact that the structure was unsable to support
thg additional weight, had to recontract for, the $750 job. As a result they wasted over
$75,000. Another condominium; given the alternative of two painting contracts, one for.
$60,000 the other for $80,000 elected the lesser. The more expensive eontract would have
provided much needed weatherproofing. Within one year of the original contract the con-
dominjum had to spend an additional $80,000 to repaint, this time using the weather-
proofing to stop water intruston. . v
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day-to-day affairs of the association and in the policy making decisions. But, they
should act with competent professional guidance.

The problem is further accentuated by the absence of an adequate number of
qualified professional managers and independent management companies. This
situation was ereated in part by the use during the early stages of condominium
development of “sweetheart” management contracts which tied in to the develop-
ment long term developer management agreements. As a result, the independent
companies were not, until recently, able to actively pursue condominium
management.

(7) COST-OF-LIVING CLAUSES IN COMPULSORY RECREATIONAL LEASES AND LONG-TEBM
MANAGEMENT AGREEMENTS

Referred to by the author of Florida’s 1963 Condominium Act as “perversions”
of the Act, and by former Florida Supreme Court Justice Ervin as “long term
contracts of adhesion”, compulsory long term “pet-net” leases with cost-of-living
escalation provisions are the single greatest inflationary factor in condominiums
which have leases. Although consumer awareness in recent years and efforts by
State, Federal and local agencies have significantly reduced the marketability of
leases in new developments, a substantial number of Floridians, particularly sen-
ior citizens living in pre-1975 condominiums, are still tied to said leases.

Advocates of leases contend that:

“To build a condominium community with recreational facilities requires cost-
ing of common areas by one of two generally accepted methods: (a) dividing that
cost by the total number of apartments in a community and then equitably appor-
tioning the cost by adding it to the base price of the units; or (b) pro-rating the
cost of facilities, their maintenance and supervision, over the expected longevity
of the community, and offering the option of a monthly payment, without increas-
ing the base unit price.

“The recreation lease offers buyers a method of payment without increasing
basic unit cost. For that reason, the lease provides affordable condominium
housing and recreational facilities to many buyers who would otherwise be
unable to afford them.” **

Advocates further contend that, “leasing payments, when compared to mount-
ing equity in the rising value of apartments, provides buyers with tremendous
financial equity which far outstrips prorated leasing costs.” In reaching his
conclusion, Mr. Bergman used a formula which increased the initial payment
by 10 percent for a five year period, while similarly increasing the owners’ apart-
ment value by 10 percent per year. .

Bergman'’s position is not substantiated by the facts. In the first instance, buyers
were not traditionally given the choice between paying their prorata share of the
facilities cost or electing financing through the vehicle of a recreational lease.
Their choice was simple, either purchase with a compulsory lease or buy else-
where. In fact, Florida Statutes prior to 1971 did not require any disclosures as
to the existence of the leases, and few, if any, purchasers were ever told of their
existence. Furthermore, even if we placed some credence on the proposition that
the owners should pay a prorata share of the cost of the amenities, an indi-
vidual’s prorata share financed at traditional lending rates would not approach
that amount paid under the leasing arrangement. In truth, the standard escalation
clause found in the long term leases used in Florida condominiums acts similar
to a mathematical progression: As an illustration, the recreational facilities
of one Broward condominium built at a cost of $200,000, returned $300,000 the
first year, and based upon an annual cost-of-living increase of 5 percent will
return over $700 million over the term of the lease (see exhibit K).

Advocates of leases would have one believe that the predominance of condo-
miniums offering long term leases provide their owners with extensive recrea-
tional facilities. Nothing could be further from the trutb. The average recreational
facility contains little more than a swimming pool, a card room and a sauna.
Instances exist where the recreational lease consists of no more than an ease-
ment right across a strip of land providing access to public beaches.

13 Comments by George Bergman, Chairman of the National Association of Homebuilders
during a Board Meeting, September 14-19, in Denver, Colorado. Mr. Bergman is a principal
iglot?de development of the Century Village Complex {n West Palm Beach and Delray,

rida.
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" Equally fallacious is the developer’s contention that-he can provide housing
at lower prices by selling the units at his cost and returning his profit over a long
period from the recreational lease. The facts indicate that the base price of condo-
‘mirium units with recreational leases do not materially differ from similar
units sold at condominiums’ without leases., Furthermore, significant number
‘of leases were sold by the developers to third party investors within a short pe-
riod of the developer’s completion of the project. If we can assume that the
-amount of the sale was equal to the ‘developer’s desired return on his investment,
we can readily determine that the rate of return under the lease is unconscionable
under any theory.

: ! ’ : o
(8) FAILURE TO PROVIDE ADEQUATE RESERVES FOR CONTINGENCIES AND LONG RANGE
MAINTENANCE

Although this category of cost escalating factors may well fit within the area
of mismanagement, the seriousness of the problem warrants separate treatment.
Sound management practices dictates the maintenance of a contingency or re-
serve fund to handle emergency repairs and long range planning, e.g., painting
every four to five years. Such reserves are rarely maintained by either developer
or unit owner boards. The developer’s rationale is ‘“Why be concerned?’ I'll be
out of the project long before the buildings need painting, and in the meantime
why increase my monthly maintenance?”.

A popular board member is one who can state at the end of his term, “We are
pleased to advise that maintenance costs for next year will remain at the same
level as they have for the past two years”. Then a new board takes office and
discovers that $100,000 is needed to paint the buildings and there are no funds
in reserve. As a result, owners receive in the mail a special assessment for $200,
which cost could have been accumulated over a long period, but now must be paid
in a single lump sum. . :

The Board’s position is merely a reflection of the prevelant attitude among older
condominium purchasers, namely, “I’'m not going to live that long, let the next
man worry about what’s going to happen five years from now.” Then five years
pass and suddenly they are faced with the problem.

It is this attitude of the older purchaser (“I'm not going to live that long”)
which makes them most susceptible to the abuses discussed. It's difficult to con-
vince a 75 year old condominium owner as to the merits of reducing a 99 year
lease to a 25 year mortgage when, in fact, they feel that they won’t live beyond
five years. ’

CONCLUSION

Escalating maintenance costs along with special assessments necessary to
defray the costs of the prior year’s deficit, repair and replace construction de-
fects, and to meet contingencies, are placing an increasing burden upon fixed
income and retired condominium owners. Evidence of the problem is beginning
‘to manifest itself in terms of an increasing number of foreclosures being filed
against delinquent owners. In addition, abandonment of condominiums where
owners cannot meet monthly expenses is not uncommon,

SOLUTIONS AND RECOMMENDATIONS
-A. Bducation :

Prospective purchasers must be better educated as to the full extent of their
responsibilities and liabilities as condominium owners. They must understand
that as condominium owners they will be responsible for their pro-rata share
of the common expense no matter how great that expense may be.

B. State Regulatory Conirol in Lieu of Registration

The authority of State bodies overseeing condominium development must be

expanded from “registration” to “regulatory controls.”

C. Projected Budgets Should be Subject to Substantiation

. The State of California carefully scrutinizes all projected operational budgets
in order to verify their accuracy. -

D. Enforcement of Criminal Codes

State Attorneys should devote more effort to white collar crimes such as con-
sumer fraud. Cases of embezzlement of Association funds should be prosecuted.
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E. Bonding of All Persons Controlling Association Funds

F. Bonding ‘Requirements for Developers, Contractors and Subcontractors to
Insure Funding to cover Warranty Programs

G. Enforcement of Building Codes
H. Elimination of Sovereign Immunity .
1. Prohibit Use of Purchasers Depogits in Construction

J. Require Adequate Funds to be Placed in Escrow for Subsidizing the Cost of
Maintenance and Operation of Common Facilities Which Will be Shared by
Incompleted Condominiums

:K. Licensing and Certification of Professional III anagers

L. Prohibit Use of Recreational Leases and Long-Term Contracts
In the alternative, allow owners an opportunity to cancel all agreements and
jeases entered into by Developer controlled boards.

. Provide Funds and/or Guarantee Funding for Purchase of Ewisting Recrea-
tional Leases

During the past year, tens of thousands of condominium owners saddled with
unconscionable long-term leases were able to eliminate the leases through pur-
chase agreements. An equal number of owners, particularly the retired indi-
viduals on fixed incomes, were unable to purchase their leases due to a lack of
funds and/or willingness of traditional lending sources to provide loans for
recreational purchases.

N. Compulsory Requirement of Minimal Level of Reserve Accounts

II. CoERCED OWNERSHIP—CONVERSION FROM RENTAL TO CONDOMINIUM

The tenant purchaser, even under the most favorable of conditions, is still a
coerced buyer. For unlike the individual who sought out condominium ownership,
the tenant given the choice between ownership and renting has already elected
to rent. Then suddenly, often without prior warning, the tenant receives notifica-
tion that the building is being converted to a condominium. The typical ‘“buy or
get-out” letter advises the tenant that if he fails to purchase his unit within a
given period of time, usually thirty days, his apartment will be sold to one of
the hundreds of outside buyers who allegedly have already placed a deposit for
available units.

The pressure placed on elderly tenants by the conversion process can be
devastating. On occasion anxieties develop. Instances of emotional illness, strokes
and heart attacks have been allegedly caused by the pressures of conversion. To
understand the reason one need only examine the characteristics of the tenants
and setting in which conversions often take place. To the elderly tenant who has
resided in the same apartment for a number of years, the building and its occu-
pants become the home and family. The familiar neighborhood surroundings and
long term friends and acquaintances provide a feeling of security. To disrupt
this setting is to create a major crisis. Thus, the decision whether to purchase
or move is not solely an economic one. It is often based upon emotional considera-
tions which distort logie. Typical of these are the following :

(1) Fear of losing monies already spent for leasehold improvements.

(2) Insecurity about moving to new setting. Justifiably fearing that the new
apartment may likewise be converted to a condominium.

(3) Unwillingness to leave friends and family.

(4) Health considerations; closeness to medical facilities.

(3) Concern for spouse, (“What will my wife do without her daily activities?’).

(6) Peer pressure, (“If I don’t buy, they’ll think it is because I don’t have the
money.”)

Economie considerations include the following:

(1) Inability to meet downpayment requirement and/or meet monthly mortgage
and maintenance expenses.

(2) Life status (e.g., retired, widowed, ete.) not conducive to long term
ownership.

(8) Desire of flexibility afforded by renting as opposed to ownership.
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A. TENANT DISPLACEMENT

The difficulty of the tenant in finding alternative housing comparable to that
from which he was displaced. In communities with rental shortage, this prob-
lem is particularly acute. Incidents exist wherein shortly after moving into a new
apartment, the tenant learns that it too is going to be converted.

B. PROVIDING TENANT SERVICES

The problem of servicing the needs of tenants with continuing leases who elect
not to purchase is a double-edged sword. If the Developer-convertor continues to
provide traditional tenant services using association personnel, the effect is to
misappropriate association funds. On the other hand, if the tenants’ unit and
lease is sold to a third party purchaser, the tenant may be unable to receive the
type of services provided for under the lease. This is particularly true in those
incidents wherein units are sold to South American investors without forward
addresses.

C. BUILDING MAINTENANCE : THE “A8-18"" PURCHASE

Almost without exception, the tenant purchaser is receiving an older build-
ing without any warranties. Experience has shown that the owner of a converted
condominium unit can anticipate proportionately higher maintenance cost than
those paid by the purchasers of new units. Incidents exist wherein tenants have
had to spend hundreds of thousands of dollars replacing entire building plumbing
and air conditioning systems within months of conversion. Although Florida
Statutes now require disclosures as to building conditions, most buyers seem
totally oblivious as to their meaning.

CONCLUSION

The coerced tenant purchaser, although paying a lower unit price than is avail-
able for comparable new construction, can anticipate higher maintenance costs
on building component repair and replacement. The tenant electing not to pur-
chase will experience discrimination practices from tenant-owners, as well as a
diminishment of tenant services.

SOLUTIONS AND RECOMMENDATIONS

A. Tenant Approved for Conversion: A developer/convertor should be re-
quired to obtain the approval of at least a majority of the tenants prior to under-
taking a conversion.

B. Program for Providing Tenant Services: A program for providing continu-
ing services to tenants electing not to purchase should be mandatory. No sales of
tenant units to out-of-state and out-of-country purchasers should be permitted
unless provisions are made for local agents to provide the required services.

C. Warranty. Program: Disclosures of existing building conditions are not
enough. The unsophisticated tenant purchaser has the basis for evaluating the
cost of maintaining a highrise apartment building. All building components should
be warranted to be in good working condition at the time of sale, and warranted
for a minimal period of one year.

III. LAocK oF UNDERSTANDING OF THE CONDOMINIUM CONCEPT

In March, 1975 while testifying before the Condominium Task Force of the
Department of Housing and Urban Development, investigating potential abuses
in condominiums I noted that:

“Any thorough investigation into abuses and/or potential problem areas in
the condominium field must evaluate what is today becoming one of the most
serious problems-—the operation and management of condominium complexes by
unit owner controlled boards.

“Bach day, as more developers relinquish control of Condominium Associa-
tions to the unit owners, a new dilemma is created. Suddenly, lay persons who
had previously equated their obligations as condominium owners to that of
remitting monthly maintenance payments, find themselves responsible for the
operation of multi-million dollar complexes.”

Many of the problems of condominium operation stem directly from a lack
of understanding of the condominium concept by various co-owners and/or in-
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tentional disregard for it. The Florida Fourth District Court of Appeals said it
best in dicta in a recent case enforcing the covenants of a condominium :

“Every man may justly consider his home his castle and himself the king
thereof ; nevertheless, his sovereign fiat to use his property as he pleases must
yield, at least in degree, where ownership is in common or cooperation with
others.” Sterling Village Condominium, Inc. v. Breitenbach, 251 So. 24 685.

CONDOMINIUM OWNERSHIP I8 NOT FOR EVERYONE

The entertainer who feels compelled to rehearse at all hours of the day and
night, or the socialite who enjoys entertaining twenty guests around the pool
on Sunday, should each .seek housing alternatives other than condominium,

For the older condominium owner, disenchantment with the condominium con-
cept is most likely to result from one of the following areas: (Excluded from
this discussion are potential problem areas previously discussed)

A-. Absence of Anticipated Services

(Excluded from this discussion are misrepresentations made by the developer
to prospective purchasers as to promised amenities which were not delivered.)

Teo many condominium owners think of themselves as tenants. As such they
expect a ‘landlord’ to always be available to fix the plumbing or take care of
problems which develop. The condominium concept will not work until such time
as all condominium owners understand that:

(1) They are the owners.

{2) They are responsible for the operation and maintenance of the community.

(3) They must share in the common expense regardless of how high these ex-
penses may be. .

(4) They must abide by the covenants and restrictions of the community,

B. Children and Pets

If you want to start an argument in a -condominium, it’s not politics or religion
you have to be concerned with—it’s children and pets! Between them, no single
issue is more controversial than is age restrictions. On one hand the elderly sees’
it as a form of discrimination when applied against them in the job market, On
the other, it is a totally permissible means of maintaining a community of con-
genial residents! But try and deny them the right to have their below-age grand-
children stay at the condominium—that’s another question.

The controversy may be resolved by the Florida Supreme Court in the case of
Franklin v. White Egret, an appeal from the Florida Fourth District Court of
Appeals which held age restrictions to be unconstitutional (see exhibit M). In
the meantime, it is a source of constant conflict within condominiums.

C. Conflicts in Association Operation—Consumption of Condominium Leaders

Condominiums are a microcosm of our society. The general attitudes of the
population are carried over to the condominium setting.

In society, individuals are paid to perform necessary governmental services.
For condominium to work one must find dedicated volunteers who are willing to
devote hundreds of hours of their time in the service of their fellow owners.
Unfortunately, dissension among owners in a number of communities is creating a
situation wherein more and more condominiums are finding it difficult to per-
suade owners to serve on boards. For those who acecept board positions, the abuse
they take from the owners they serve is incredible. Although there- have been
incidents of board members overstepping their authority, the evidence clearly
indicates that most abuse is perpetrated by owners against their boards and not
vice-versa (this also extends to professionals counseling the board).

When one speaks of ‘consumption’ in condominium, we are not referring to
pneumonia. We are talking about the propensity of condominium owners to
wear-out their officers and directors. Unless this trend is reversed, I project a
serious crisis in the future in finding individuals willing to serve on the board.
Without such individuals, the successful operation of the condominium communi-
ties will be in serious trouble.

The internal friction within the community has a direct affect on the health of
both the board and association members. Incidents of heart attacks, strokes and
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injuries sustained as a direct result of conflicts at condominium meetings are
well documented. The most susceptible to illness is the older purchaser.

CONCLUSION

Dissatisfaction among condominium owners stems largely from a lack of under-
standing of the condominium concept. Condominium owners fail to grasp the
full extent of their responsibility and liability as co-owners. Thinking of them-
selves on terms of tenants, they become distraught when expected services are
not delivered. Their hostility is often directed at their neighbors who serve as
volunteers on the association’s board.

IV. ARE UNIFORM NATIONAL STANDARDS NECESSARY FOR THE BENEFIT AND PRO-
TECTION OF CONDOMINIUM PURCHASERS?

Federal intervention in the regulation of property ownership is never a desir-
able alternative. However, it becomes a necessary procedure if States fail to
act in a. responsible faghion to curb consumer -abuses. Notwithstanding the ad-
verse publicity of the past several years, in the State of Florida Developers may
still :

(1) Use purchasers deposits in the construction of condominiums.

(2) Tie compulsory recreational leases into the purchase of condominiums.

(3) Establish shell corporations to develop condominium projects; providing
no security for warranty obligations. :

Accordingly, in my opinion, uniform national standards are necessary. The
proposed condominium Act of 1978, drafted by an inter-agency task force would
curb most of the existing abuses. The guidelines established by the Veterans
Administration for condominium loans are also excellent. (See Federal Reg-
ister, Vol.- 40, No.. 97, Monday, May .19, 1975). The following V.A. regulations
and/or recommendations should.be part of any -nominal uniform standards:

(1) Prohibit the use of deposits in construction. .

(2) Require that the number of units in a condominium be adequate to
reasonably support the common elements.

(3) 709 of presales be to persons who intend to occupy the property as their
principal place of residence. .

(4) Transition from developer to owners take place within 45 days of the
conveyance of the first unit.

(5) Establishment of an adequate reserve fund for replacement of common
elements. :

(6) Bonding of persons-handling.association funds.

(7) Management agreements be terminable with ‘cause upon 30 days-notice.

An additional source of guidance is the proposed Uniform Condominium Act
drafted in 1977 by the National Conference of Commissioners on Uniform State
Laws. Section 3-105 of the proposed Uniform Law provides the right to termi-
nate contracts and leases entered into by developer boards as follows:

“Tf entered into before the executive board elected by the unit owners pursu-
ant to Section 3-103(e) takes office, (1) any management contract, employment
contract, or lease of recreational or parking areas or facilities, (2) any other
contract or lease to which a declarant or an affiliate of a declarant is a party, or
(3) any contract or lease which is not bona fide or which was unconscionable
to the unit owners at the time entered into under the circumstances then pre-
vailing, may be terminated without penalty by the association at any time after
the executive -board.elected by the unit owners pursuant to Section 3-103(e)
takes office’ upon-not lessthan 90.days.notice.to the: otherparty. This subsection,
does not apply to any lease the termination of which-would-terminate the con-
dominium or reduce its size, unless the real estate subject to that lease was
submitted to the condominium for the purpose of avoiding the right of the asso-
ciation to terminate a lease under this Section.” :

Senator Cuires. Thank you.
Mr. Tennyson, I understand you are responsible for drafting Flor-.
ida’s FTC. What do you have to say for yourself? You are in a

courtroom. :
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STATEMENT OF ROD TENNYSON,” WEST PALM BEACH, FLA.

Mr. TENNYSON. As you know, I started out with the attorney gen-
eral’s office trying to curb some of the abuses in recreational leases,
including mobile home parks and townhouses. I was somewhat amazed
to find that the proposed Federal act is drafted in such a way that it
is quite narrow in what kind of housing it covers. Quite frankly, under
the State statutes and the proposed Federal statute, if I represented
a developer, I could exclude coverage and do it without too much
difficulty, and yet still retain a kind of tie-in of recreation with
moderate priced housing.

As 1 see the problem, we are not just talking about condominiums.
There is a trend in housing in Florida where it started, and it is going
beyond the lines of the State, and that trend is for developers, who are
no longer corntent to build moderate-priced housing units and sell it
for a reasonable profit, to have a continuing income to flow from that
development for tax purposes or for just plain moneymaking pur-
poses. The way they do that is, they will file a deed restriction or they
will have a lease arrangement. They will use any kind of legal docu-
ments in relation to the real property to which the purchaser must,
as a condition of sale for the moderate-priced housing, also accept
the developer’s services, and I have seen various services in documents.
Of course, there is recreation, which we-have all seen, but I have also
seen: insurance, cable TV, management services, vending machines,’
laundry facilities, garbage collection, and forms of maintenance.

The idea is for the developer to have a continuing business long
after he has sold the housing units through a mandatory tie-in of
services. It goes one step further, however, as the developer not only
demands that the consumer pay  dollars a month for these services,
but further says. “If you don’t pay me, I will foreclose on your home
like a mortgage.”

“Company Store CoNTRACT”

Senator, when you've got to pay a monthly payment and it is secured
with a lien on your house, that is a second mortgage by any definition.
A second mortgage could be the very same thing. The developer could
have increased the price of the unit and financed it himself with a seec-
ond mortgage, but if he does that he would be subject to the State usury
laws and would have a fixed return on his investment. The use of the
tie-in sale of services rather than a standard second mortgage is what
I call the company store contract. All he has done is created a new
company:store and he is going to have an -absolute monopoly over the
sale of services for that community and he is going to-enforece it. with
a lien on the homestead.

That is the problem that concerns me that T have been watching for
the past 4 or 5 years, and is the major abuse in housing, not only in
the State but throughout the country. The profits are tremendous, and
where there are profits it is going to attract more developers to do the
very same thing. I recently gave a talk at the National Association of

1 For additional material submitted by Mr. Tennyson, see appendix 1, item 2. p. 176.
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Realiors in Miami at their national convention and I have never re-
ceived a worse reception by a group of people because the National
Association of Realtors thought there was absolutely nothing wrong
with the company store concept. That reception was not just in Florida.
It is going beyond that. They want to do it. There is just too much
money involved. .

Well, what happens if we allow this? ‘Well, of course, first of all you
avoid the usury laws, because it doesn’t look like a second mortgage.
Developers have profit increases every year. Developers have a hedge
on inflation because they can tie increases to the Consumer Price Index,
so they.don’t have to worry about inflation any more and the income
continues to flow. Well, of course the consumer is in a situdtion where
the cost of that service is increasing and he has to pay for it whether
he uses it or not. Consequently, there is an absolute monopoly on the
sale of that service within the community and even though the Florida
Supreme Court said that did not, violate State law, 1t may violate
Tederal antitrust laws. So the consumer has to pay whether he uses
the services or not. This is especially unconscionable with elderly citi-
zens because many times, because of subsequent illness or accident,
they can no longer use the facilities. If he does not pay for them, there
is a lien foreclosure.

Tn this county alone developers have filed more than 300 foreclosures
and, in an open court, the president of that company under oath stated
they are going to file another 2,900. That is a lot of homes lost because
those people for one reason or another could not afford to belong to
the “country club” or company store.

That is what I call the company store. I think if we are_going to
attempt to resolve this problem we have got to look beyond just con-
dominiums. Tf we pass a condominium act today, we are going to be
sitting in this room next year talking about mobile homes and talking
about townhouses the year after that and talking about single family
homes the year after that. The developers will always be one step
ahead of you. When they are one step ahead of you, you will run into
all the retroactive application problems and we just can’t keep up
with it.

BankiNe Laws REFORM SUGGESTED

The Feds are going to get in an area which they should, because
they don’t have the same constitutional limitations as the State law.
We ought to look beyond the condominiums. We ought to look at
such things as reforming the banking laws so that any lending insti-

tution, for example, that gives a mortgage on a housing unit cannot
give the mortgage unless there is no company store contract with the
Lien collateral on the unit or, second, eliminate the. tax advantage on
company store contracts. : ’

1 would also like to see the Justice Department take actions, which
it has just absolutely refused to do—Schenefield is the head of that
and he just flatly stated he didn’t think this was a monopoly situation.
I disagree with that and I think the Federal courts are going to dis-
agree with that, too. I think the Justice Department and tlie Federal
Trade Commission have an obligation to look at the company store
contracts and to Jook at the monopoly. T want to sce the law go beyond
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‘the condominium, or we are going to be here next year on another
‘problem.

Senator CaiLes. We don’t have enough nationwide support and, if
we can pass this bill, then we might have a better chance of going back
:and amending the act and adding some of these other things. So, I
think a pragmatic standpoint of trying to determine what is the best
way of trying to get some law on the books is the way that you have
‘to approach this. It may be that broadening it would be a way of
-attracting us. I know we attract a lot more opposition.

Mr. TENNYsoN. Senator, my suggestion 1s to broaden the provision
.on the company store contracts to maybe a separate bill or write it to
this particular bill and it could be-tied to the banking or the tax
.concepts. I see the major problem in community housing is the com-
‘pany store contract.

Senator Cuirrs. I think that is a valid point that you make.

[The prepared statement of Mr. Tennyson follows:]

_PREPARED STATEMENT OF ROD TENNYSON

My name is Rod Tennyson. I am a practicing attorney in West Palm Beach,
:affiliated with the law offices of Ombres, Powell, Tennyson and St. John, P.A:
Prior to private practice, I was the first director of the division of consumer
-protection in the attorney general’s office wherein I directed the attorney general’s
litigation involving housing problems. While with the attorney general, I directed
extensive studies and litigation in reforming housing problems especially those
problems relating to the elderly and condominium recreational leases. My private
practice currently involves representation of approximately 200 condominjum- as-
sociations throughout south Florida.

It is no surprise to anyone of the soaring costs in housing today, both in con-
struction costs and rising interest rates. Most economists would agree that the
‘single family, detached home is beyond the economic reach of the average Ameri-
.can family or couple. This is especially true with fixed income, retired citizens
~+who are moving to- Florida. It has been my experience that the only moderate
priced housing still available to the average consumer is: condominiums,
planned unit developments or townhouses, and mobile homes.

However, these forms of moderate priced housing attracted a new development
scheme which has lead to enormous profits by developers at the expense of the
‘housing consumer.

Developers who build moderate priced housing, including condominiums,
PUD’s, and mobile home parks, are no longer satisfied with building a product,
selling it, realizing a reasonable profit, and then removing itself from the develop-
ment. For tax purposes and other reasons, the trend appears to be that developers
would rather keep their profit low on the initial sale of the housing unit and then
condition the sale of the housing unit upon the consumer’'s agreement to also pur-
chase other services offered by the developer. This so-called conditional or tie-in
sale allows the developer to realize a continuing income over the sale of his tied
service rather than realizing his total income at the sale of the housing unit
itself. The obvious tax advantages include deferral of income over a long period
of time, which means a lower tax bracket for the developer. In my practice I
have seen the following services tied to the sale of housing units as a mandatory
condition of sale of the housing unit: recreational services, real estate brokerage
services, insurance, cable T.V., management services, vending machines, and
laundry facilities.

NET PROFIT PROTECTED BY .BUILT-IN CLAUSES

In each of these areas, a consumer is required to buy these services from the
developer or his designee as a cendition of purchasing and living-in the housing
nit. These services are almost invariably at a higher price than what the con-
sumer could obtain in a free and open market for the service, and have built-in
escalation clanses to assure the developer that he will he protected from inflation-
ary incereases in the cost of living. It should be noted. however. that ihese escala-
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tion clauses are not just designed to cover any increased costs of_ operation in-
curred by the developer, but are all designed to increase the net-mcome t(? tl;e
developer as inflation continues. In other words, the developer, with his built-in
escalation clauses, protects his net profit from inflation at the expense of the
consumer. Furthermore, the developer holds a lien on the housing unit to secure
the payment for the services which are escalating with inflation. In other words, if
the consumer can no longer pay for the incidental services, whether he uses them
or not, he is subject to a lien foreclosure and the loss of his home.

By requiring a periodic payment secured with a lien on real propgrty, tt}e de-
velopers are in effect simply taking a second mortgage on the housu_lg upxt. In
fact, a developer could accomplish the very same purposes of deferru}g income
and realizing greater profits by increasing the original purchase price of the
housing unit but taking back a second mortgage from the consumer, and thereby
lowering the initial downpayment.

However, mortgages are controlled by the State’s usury laws and thereby
would only allow a fixed, net income to the developer. Furthermore, mortgages
are not popular with consumers and have a bad connotation to them. In effect,
all the developer did was simply call his second mortgage a recreational lease,
management contract, or other kind of service agreement and accomplished the
same purpose with a further guarantee against inflation on his net profit. This
was possible because the usury laws on mortgages do not apply on confracts for
services and leases. .

In my opinion, this phenomena has resulted in the rebirth of the so-called
company store. The company store developed at the turn of the century whereby
employers required their employees to purchase all their consumer goods from
the company store. The company would then deduct purchased items on credit
from the salary of the employee. In other words, the company wound up with
an absolute monopoly in terms of consumer goods sold to their employees. There
is not much difference between the old company store and the present trend
in moderate priced housing in Florida which will obviously spread to the rest of
the Nation. The new company store concept is simply too profitable to stay
within the borders of Florida. As an example, the Century Village complex in
‘West Palm Beach includes over 7,800 housing units. The housing units are
conditioned and tied to a long-term recreational lease which provides recreational
and other services to the residents of the village. The costs of these recreational
services is tied to the Consumer Price Index and increases every year. Unit
owners must pay on the average over $50 per month for this recreation whether
or not they can or wish to use the facilities. If they refuse to pay the recreational
fee, then the developer reserves the right to foreclose the home through lien
foreclosure proceedings. In fact, the developer has filed some 800 lien foreclosures
in the circuit court in Palm Beach County over a dispute in rental payments and
has threatened to file another 2,900.

CONCEPT CAUSES MANY PROBLEMS

Although the new company store concept is immensely profitable to developers
and has attracted many new developers to produce moderate priced housing,
it has created numerous problems with the housing consumer. Most consumers
are not assured that their income will increase every year at the same rate as
the rise in the Consumer Price Index. Consequently, increases, payable to the
developer under the company store concept, are increasing at a greater rate
than the consumer’s income. Furthermore, many consumers, especially senior
citizens, are physically unable to use the services because of illness or accident.
However, even though they cannot use the facilities, they are still required to
pay for them and that payment is enforced with a lien on the home. Also, be-
~ause the housing consumer is required to pay for these services, whether he
uses them or not, he is effectively precluded from seeking similar services at a
lower price in an open and competitive market. The developer literally has a
monopoly over the sale of those services within the housing community. Also,
because of this monopoly, the housing consumer has very little control over the
quality of services being offered by the developer, and has very little say in how
these services are to be distributed.

1 am sorry to say that the State of Florida has had very little success in
curbing the abuses of the new company store. The most active fight has enme
from the attorney general of Florida which started with several legal actions
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in 1974 challenging the legality of the so-called tie-in of services under the State
antitrust laws. The Florida Supreme Court rejected the attorney general’s con-
tention that the so-called company store or tie-in sale violated the State anti-
trust laws. The supreme court ruled that the Florida Legislature had specifically
allowed such tie-ins, at least in regards to recreational services for condomin-
iums. However, the Florida Supreme Court did state that these leases or other
tie-in sale agreements might be challenged based on the theory of unconscion-
ability. Pursuant to that decision, the attorney general has proposed rules de-
fining unconscionability for company store contracts in the sale of all forms of
housing. (See attached.)® A challenge has been filed fo these rules with an initial
determination that the rules cannot apply retroactively. The attorney general
has also filed actions in Broward and Pinellas Counties, Fla. challenging the
long-term recreational lease as being unconscionable. Both of these cases have
been settled with the agreement that the association be allowed to purchase the
recreational lease from the developer.

The Florida State Legislature, when it finally decided to cure the abuses in
the housing market, always seemed to come up with too little, too late. The
State and Federal constitutions prohibit a State from impairing the obligations
of contract and, therefore, all legislation could only apply to future housing de-
velopments but could not cure the abuses of past housing developments. To date,
State law only prohibits escalation clauses in recreational leases for condo-
miniums when such leases where entered into after June 5, 1975. State laws
still do not prohibit company store type contracts and escalation clauses are
still used in noncondominium housing. Perhaps the best explanation of this
inability of the legislature to act is the strong developer lobby in the State
capitol.

The Federal agencies have had less success than even State government. Al-
though President Carter in his campaign in Florida promised that he would
ask the Justice Department to challenge the company store contracts based on
violations of the antitrust laws, the Justice Department has issued a formal
memorandum rejecting the so-called antitrust or tie-in sale theory as a viola-
tion of the antitrust laws. The Federal Trade Commission has initiated one
action to challenge the legality of a long-term recreational lease based on unfair
trade practicé theory or unconscionability, but that case is still pending and
is moving at a snail’s pace. The Federal Trade Commission’s staff seems under-
fuilded and is simply not given the priority needed to successfully attack the
eases.

OWNERS TURN TO LITIGATION

‘Without extensive help from State and Federal Governments, the con-
dominium and other housing unit owners have resorted to private litigation
in the State and Federal courts in an attempt to overturn the company store
contracts. The various legal theories are more fully explained in the attached
chapter from a recent book I have published with D & S Publishing Co. A
good portion of the private litigation has resulted in settlements wherein the
developer has agreed to sell the recreational lease and facilities to the Home-
owners Association. The price for many of these buy-outs has been equal to
approximately 10 times the yearly rental under the company store contract.
Unfortunately, private litigation is very costly and many of the smaller develop-
ments simply cannot afford expensive and lengthy litigation to overturn their
company store.

In times of deregulation, proposition 13, and anti-government feelings, it
is not popular to propose Federal intervention. However, because of the
State’s constitutional roadblock that it cannot impare the obligations of con-
tract, we can only turn to Federal legislation to reform the past sins of the
company store and to prevent future problems on a nationwide basis. This can
be accomplished without creating a vast Federal Government intervention, new
bureaucracy, or increased taxes. The present bill pending before the Congress
which would set minimum standards for condominium housing in the United
States is too narrow and is full of loopholes. First of all, the act only applies
to condominium housing when the problems we have previously discussed cover
the full range of moderate priced housing beyond just condominiums. However,
th'e bill could be amended to set minimum standards for all forms of housing

1 See appendix 1, item 2, p. 176.
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to prohibit the company store concept. The developers will argue that the
company store concept helps keep down the costs of housing and prevents further
inflation in the costs of housing. But it does no good to the consumer to control
inflation in housing while we increase inflation in the company store services
tied to the sale of housing. The Federal Government has long had a national
interest in the costs of housing and the regulation of housing. In fact, the Fed-
eral Government is really the only government that has the capability of assur-
ing fair, adequate, and affordable housing to the consumer. Whether or not the
present bill is the proper approach, is a debatable question. However, the fol-
lowing are some examples of what the Federal Government could do to eliminate

the company store in America :
(1) Eliminate the tax advantages of deferral of income when developers use

the company store.

(2) Retroactively eliminate or reform company store contracts in all forms of
thousing with private remedies in the Federal court.

(3) Prohibit the use of federally insured lending institution funds for mort-
gages on housing units when that housing unit is also encumbered by a lien tied
:to 1 company store contract.

(4) Properly fund the Justice Department and/or Federal Trade Commission
-to take a more active role in eliminating company stores.

These reforms can be accomplished at the Federal level without extensive
‘bureaucracy or costs. Without these Federal reforms, I am afraid all of America
-will soon see the new company store.

Mr. Poriaxorr. Senator, may I add a comment? Do you have time
-for just one comment ?

Senator Cmires. Yes.

NEeEps UNcrear 7oi RECREATIONAL LEASES

Mr. Poriaxorr. I think there is a gross misconception by the bill
itself and the Congress as to what the ultimate needs are for recrea-
tional leases. Even if the courts can ultimately declare the lease to be
unconstitutional, that does not necessarily resolve the problem. Despite
what may be said, condominium owners do not desire in all instances
to be rid of the recreational facilities. If the court were to come back
and say that this Jease is no longer valid or you no longer have the
lease, vou also no longer have the facilities. What we need is some
type of Federal guarantees to loans to allow condominium owners to
buy out the existing leases or the subsidy of the payment obligation
and in purchasing those leases to enable the low income or fixed income
retiree to purchase a lease. If we buy the leases, we eliminate. perma-
nently the problem. Declaring a lease to be void is not going to do it.

Senator Cmirrs. Tom, in your statément you allude to a situation
in which a developer with no maintenance obligations collected a third
of a million dollars for the recreational facility that cost $50,000. In
this case or any other that you are familiar with, have you seen any
validity for the claim that the developer sold the units at cost or at
a Joss in the recreational lease ? o

Mr. Prravar. I have never seen any evidence supporting that claim
from developers, though I must add that we have never reached that
factual issue in litigation. } _ ' '

Senator Crives. I think Gary has already commented on it. ~

- Mr. Prravar. I have heard this allegation from developers, hut it
has never been really verified one . way or the other..-. . « - ,vr: .

Senator CHILEs. Rod, in your practice you have many disputes grow-

ing out of condominiums besides the unit owner versus developer.
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‘Which type do you view as the greatest long-term threat? Is that the
problem, or is inadequate education the real problem?

Mr. TennysoN. Well, obviously I don’t think condominiums are
destined for abandonment. I live 1n a condominium myself. T partic-
ularly like that concept of living. Obviously I knew what I was getting
into and that made it a whole Iot easier to adjust to that, but you do
have to give up some of your individual rights. I think that the major
problem obviously was developer versus owner relationship; it 1s now
shifting to unit owner versus his association. Then the fights start be-
cause of children, dogs, assessments, you name it.

I don’t think those problems are insolvable and I am not so sure that
the Federal Government wants to get involved in those individual dis-
putes. I think that more and more local and State governments are
trying to arbitrate the disputes and I think we will solve that problem.
I think the problem lies between the developer and the owner, and I

.think that is where the Federal Government needs to take some action.

Senator CH1LES. Gary.

TeExaxTs Must Accepr RESPONSIBILITY

Mr. Poriagorr. Could I respond quickiy to that question ? Too many
condominium owners think of themselves as tenants and they expect
the landlord to fix the plumbing or take care of the problem. The con-
dominium living concept will not work until you go through the edu-
cational process on four basic things:

First, that they are owners and not tenants.

Second, that they are responsible for the operation and maintenance
of their community.
 Third, they must share in the common expenses of that community,
regardless of how high those expenses may be.

Fourth, that they must abide by the covenants and restrictions of
the community.

Senator CHILES. How are you going to educate them?

Myr. Poriaxorr. It is a serious problem. I think personally I would
recommend it to Mr. Andrews, bureau of condominiums. A number of
the States are putting out more publications and films on exactly what
condominium ownership is all about. Some of the Federal agencies
have some publications out but they are apparently not being dis-
seminated down to the grassroot purchasers because there is still a
large misunderstanding among individuals as to exactly what they
are buying or what their responsibilities are.

Senator Crres. Jeft, you were talking about the need for some
Federal dollars in this regard. My understanding is that your agency
does not get the fees right now which the State charges to developers
and unit owners.

Mr. A~prews. We have to go through the budgetary process just as
if we were funded by general revenue funds, although we have a large
surplus in the trust fund. We have not been able to break it loose to
this point. UUnderlining what Gary is saying—Gary and I have talked
extensively about it.

Senator Crimrs. Why should the Federal Government be givin
dollars in this regard if we are charging fees on the State level, wit}%
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regard to filing fees and unit owners, if that money is not being used ?

Mr. Axprews. Well, the point is well taken and I am certainly in
favor of trying to get that broken loose if you can assist with that.
Having the association fees cut in half at the last session will deplete
the trust fund money over the next several years. It is only a surplus

_at this point. I don’t know that it will remain a surplus 1n the next
2 to 3 years. Yes, in answer to your question, we do have a large sum
of money that could be used for educational purposes if the legislature
will malke it available to the agency. :

Senator Carres. Thank you.

I want to thank all of you for your discussion, I think it has been
very helpful to our record. We will be looking at the act as we get
ready to reintroduce it and try to determine what changes you want to
make. .

Thank you very much. ,

I want to take about a 5-minute break now and then we are going
to start our town hall meeting portion. We will have about 45 minutes
for that portion of our town hall meeting and we will get that started
in just a couple of minutes.

[ Whereupon, the committee took a short recess. ] .

Senator CarLes. We are going to start our town hall portion now.

We are going to have about 40 minutes to try to finish. I will just ask
you to please keep your statements brief; if you can, so that we will
give everybody an opportunity to be heard. If our time does run out,
we have some slips that I will ask you, if you would, to fill out, and

. give us your comments on these slips on the table over there. I will also
tell you that we will keep our record open for a period of at least 2
weelks, so if you have any statement that you would like to make for
our record we would be delighted to receive that. ‘

All right. Pat Cahill was originally invited as a witness, so we will
start off with Pat and we will go from there.

STATEMENT OF PATRICK C. CAHILIL, I’ALM SPRINGS, FLA.

Mr. Camrmrr. Good afternoon. S

My name is Pat Cahill. I am former president of the Village Mutual
Association of Century Village. I have been a-member of the con-
dominium advisory board of the State of Florida and cofounder of the
Nonpartisan Political Action Committee of Palm Beach County. T am
also a past president of a condominium association in-Century Village.

If T were to read what I have written on here, I would probably
speak for 40 minutes or longer.

Ser;{ator Cares. We will take your statement in full and put in the
record.?

Mr. Cammr. I will give you the whole thing. but I would like to make
some comments if I may. I have a letter which is in here and it is from
Century Village, written in 1968 when Century Village was first
started and when the original recreational facilities were in existence.
Mr. Jack Snyder wrote to Century Village and said that, with all the

land room there, he didn’t know how many units they were going to

1 See p. 143.
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develop within the community and wondered if there would be enough
room in the clubhouse to take care of the people. This letter is signed
by Century Village and it says they figure it will be somewhere around
1,500 units. .
" Today in Century Village there are 7,853 units with the same facil-
ities and, with the added income, he is making a yearly profit of over
$3 million. He overdeveloped. This piece of paper, by the way, is the
Century Village lease that you did not get when you went to buy.
I said, “Can I see the paper so I can get my attorney to checlk it %”
Their reply was: “We don’t give you the papers. If you want to buy,
we will give you the papers at the closing; otherwise, move on. There
are other customers waiting to buy.”

Buyineg 1N¥ THE DARK

They will give vou no papers. You had no chance to find out what
you were buying. You were buying a pig in a poke, if you.want to call
it that, and no chance to do anything about it. Most people bought
because they didn’t know what a long-term lease was. There was men-
tion of a long-term lease.

Now a long-term lease to somebody who is 65 years old is probably
about 10 years. That is the way I figure it would be, but it turned out
to be 99 years. Here is the set of ficures here which says that. You
started in 1968. In that 99 years you will be paying $4,549.50 per month
for your recreational lease. Here are the figures projected on a 5-
percent cost-of-living increase and at 7.5-percent cost-of-living in-
crease.

Now the first increase that I got at the time was on December 26,
1974, and this is in the folder T am going to give you. The increase at
that time was 45 percent on one shot. That was only on the rent. The
maintenance in some areas went up as high as 117 percent without any
reason, it just went up from nothing to 117 percent overnight.

Now those things are important to the people on fixed income for
the simple reason that today in Century Village most of the people are
on fixed incomes. Most of them also are either on welfare or on food
stamps—not. most of them, but auite a few. I would say, at least the
last figure T got over a year ago, there were over 600, and those figures
can he verified.

The first notice we got regarding the trams and buses was in Novem-
ber 1971, and this was the new wrinkle at the time. The trams and buses
were originally promised in a brochure which is right in this pamphlet
T am going to give you. There were trams as part of the recreation
lease; you are entitled to trams and buses. In November 1971 I got a
letter asking for $1 per month per one-bedroom apartment and $1.50
for a two-bedroom apartment for transportation. It said nothing about
community services, it was transportation.

I wrote back through our attorney saying that the transportation
was promised to us in the brochure and, therefore, we are entitled to
that under the 99-year lease. We never heard a thing about it for 5
years; it laid dormant. All of a sudden in 5 years we are hit with a re-
quest for $7.50 and $8 per month for community services which we also
refused to pay. Asof right now, that date was May 1975.
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Senator CriLgs. Is that in litigation ¢

Mr. CanrLL. Yes. May 27, 1975, was the first request after 1971, and'
we refused that also.

We feel that a $3 million profit not only is too much, but on top of
that it is putting people in the position where they are going to lose-
their homes. Now I am going to give you all those papers, but there
were a couple of items I would like to bring to your attention.

In the State of Michigan all sales of recreational facilities in con--
dominiums is' prohibited. In Virginia the management contract and.
the recreational lease after the takeover must be ratified-by the unit
owners—not after 5 years. The unit owners can say: “We don’t want
the recreational facilities any more. We will buy them from you or
whatever you want to do with them, it is up to you.” In those States:
they have some controls that I think we could use in this State. I will
also include that in my letter.

There were a couple of tliings that were said that I would like to-
bring to your attention:. One of them is, “A contract is a contract is a
contract,” but nobody ever said anything about a contract being fair:
and reasonable, and that is the law, too. Also, the laws of the United
States—the Patman Act, the Sherman Antitrust Act.

Tiep 10 CONTRACT

There are violations in this piece of paper here where you are tied
to buy something like Century Village. You are first tied to buy a rec-
reational lease. You are also tied to buy insurance from a subsidiary of
Century Village. You are also tied to buy a management agreement.
You are also tied to buy your sewage and garbage disposal or water and
sewer, whatever you want to call it. That 1s also another subsidiary.

In other words, when you sign that contract, you are tied to five dif-
ferent subsidiaries of that company and you have to pay all of them or-
you don’t get an apartment. Now that is a violation of Federal lay. In
your opening statement you made some statement about the things that
are in a contract that should be there if they should cancel the contract.
T agree with you because that is part of the discussion I had with Sena-
tor Stone, you, Congressman Rogers, and the President of the United
States, Jimmy Carter. I have been working with the FTC since 1973
and I have written continuously to them.

I appeared in Washington before the Federal Trade Commission for
5 hours at one session to try to show them what had to be done to elimi-
nate the problems that we have here in the State of Florida. This hap-
pened not only in Florida but in other States that don’t have adequate
controls. I feel that adequate controls must be by the Federal Govern-
ment where there is violation of the Federal laws. The “little FTC”
act here was not retroactive because of this “a contract is a contract is:
a contract.” They didn’t think about any contract being fair and
reasonable.

Now you also made a statement about the net-net and gross leases..
You know the gross leases are more unconscionable than the net-net
leases because when an increase of 10 percent is put on, we will say $50,.
it is then added to that. If it is put on to a net-net lease—the lease is,.
we will say, $30—the rest of it is for insurance, maintenance, and taxes..
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Now if the taxes don’t go up and the insurance does not go up, they
-are not entitled to the 10 percent. They are only entitled to the 10 per-
.cent on the $30, the base. So the gross lease is absolutely the most un-
conscionable lease of the two and should be attached. That is why
Kelly Mann said it should include all leases. I have a set of figures
which unfortunately I didn’t bring with me. I will send them to you.
The figures show you the difference between the gross and the net
Tease. I have them at home because when I was up in Tallahassee be-
fore the cabinet, I presented them at that time.

“PresexTt Laws ARE Leearn DocumENTS”

The other thing is that I have a written statement from Attorney
‘General Griffin Bell saying that the present laws that you have now
.coming through the U.S. Congress, one going through the House of
Representatives and one going through the Senate, are legal docu-
‘ments and he feels—and this is his written opinion—that they cannot
‘be attacked in court.

Senator Carres. I don’t think he says they can’t be attacked in court.
"He says “successfully.” :

Mr. Canicn. He says they can be attacked, but when you can’t prove
a violation of a Federal law you have a very, very poor chance of win-
ning. And that is what you say in this law, that if those violations
exist, the contract is null and void. :

I would like to say that I have also been instrumental in trying to
.get the divisional land sales and condominiums to expand their fa-
cilities to help the people more. Last year, through the efforts of Sen-
ator Phil Lewis, the divisional land sales and condominiums got a sub-
stantial increase in their funding. I have been in touch with them this
year. We are going to work again to see if we can get more money.

There is over $1 million in the fund and we want that money used
to benefit the condominiums and, if necessary, go around to the dif-
ferent condominiums and advise them of meetings through different
areas in the State of Florida. If we can do that, then I think we will
-accomplish something with the people who are running the condo-
miniums. A lot of people are afraid to take an office in a condominium
.association because they could be sued, or something else could happen
to them, so this kind of puts a damper on the whole thing.

We need help and we need help badly from Washington. Very sel-
dom, as a stubborn Irishman, do I ever beg for anything, but I am
‘begging you right now; please help us.'We need your help.

Thank you very much.

Senator CriLes. Thank you.

[The prepared statement of Mr. Cahill follows :]

PREPARED STATEMENT OF PATRICK C. CARILL

My name is Pat Cahill, past president of the Village Mutual Association, Inc.,
.a member of the Condominium Advisory Board .of the State of -Florida, and co-
founder of the Non-Partisan Political Action Committee of Palm Beach County.

The long-term recreation lease was signed between the developer ,and the as-
-soclation board of directors who were one in the same .(Century Village, Inc.).
Each unit owner was required at purchase closing time, not only to sign the
1ong-term recreation lease, but also had to sign a maintenance agreement with
Village management, a wholly owned subsidiary of the developer which included
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insurance, which was purchased without other bids, from Bencart Insurance
Agency, another wholly owned subsidiary, and were required to contract with
Century Utilities, another wholly owned subsidiary for water and sewerage, plus
a 3 percent management fee to Village management, This self-dealing by the de-
veloper by which the profit from each of the subsidiaries was paid by the unit
owners violated the fiduciary duty to the unit owner as the higher the costs were
the higher the management fee would be in dollars. The unit owners were not told
of these entwining contracts and was not allowed to read the agreements prior to
closing and had no knowledge that in signing these papers they not only obligated
themselves but also made the association liable for the payment of rent on the
long-term recreation lease. Prospective purchasers when they asked to read the
papers prior to signing were told they would get the papers after they signed and
if they did not want to buy under these conditions, move on as there are others
that want to buy. The long-term recreation lease and the maintenance contract
were tie-in sales which is a violation of Federal law forbidding tie-in sales. Senior
citizens signing the long-term lease at closing did not know they were signing a
99-year lease, as a long-term lease to most of these people is 10 years or less and
most of them bhad no knowledge of the inclusion of the escalation clause in the
contract.

The developer set up rules and regulations which were not given to the owners
until 1972, or 2 years after over 3,500 sales were consummated, giving him full
control of the facilities without the owner’s consent. Prior to 1972 we were al-
lowed to use the club house for association meetings for which the unit owner
pays $4,334,000 per year in lease payments and we have no say in ary of the opera-
tions or use of our rented facilities. This is a violation of our civil rights as our
lives are controlled by the “benevolent dictator,” as he calls himself. The lessee
pays for all the operating costs, all maintenance, taxes, insurance, security, re-
placement of. facilities, but the developer who invested less than $1,500,000 now
makes a profit of over $3 million per year on this investment.

This unconscionable profit keeps increasing yearly due to the escalation clause
‘based on the Consumer Price Index—the U.S. city average all items and com-
modity groups issued by the Bureau of Labor Statistics of {he U.S. Department
of Labor, and the denominator of which shall be the basic standard index figure of
such price index for the month of Qctober 1969. The assessed value on the Palm
Beach County appraisers’ records is less than $1 million for all of the recreation
facilities which again shows the unconscionable profits made from the long-term
recreation lease.

RECREATION LEASES PROHIBITED IN SOME STATES

The cost-of-living index outlined ahove includes food, clothing, gasoline, oil, and
many other items which has no connection to a recreation lease. Some States, such
as Michigan, prohibit sales of condominiums with recreation leases, and in Vir-
ginia, any management confract, recreation lease, or other contract is binding
only if renewed or ratified by the majority of the unit owners after they take over
control of the association. Florida has no law to protect innocent purchasers of

condominiums from being defrauded by false promises, misrepresentation, or
violations of the Patman Act or the Sherman antitrust laws. In 1974 none of the
people of Century Village, West Palm Beach, were on welfare or food stamps,
now due to the escalation clause in the recreation leases, there are over 70 unit
owners on welfare and over 600 unit owners on food stamps, and this will in-
crease yearly as the recreation rent increases. For examnple ; since January 1973,
the recreation rent on a one-bedroom apartment increased from $25.50 per month
to $41.81 per month on January 1, 1977. and the recreation rent on a two-bedroom
apartment increased from $31.75 to $52.05 per month on January 1, 1977, or an
increase of 64 percent in both cases for only a 4-year period. From these figures it
is easy to see that most of the unit owners will not be able to meet the rental pay-
1ments; by January 1983, or 10 years from the first increase under the long-term
ease .

In the Cenvill Communities. Ine., prospectus dated Novembher 15, 1972. it stated
the company furnishes free transportation to and from West Palm Beach on four
buses and within the community on six trams. Despite this, letters were sent out
to some assocxatlons on November 17, 1971, demanding $1 per month for one-
bedroom ' apartments and $1.50 per month for two-bedroom apartments for trans-
portation. The associations not under a management agreement refused to pay
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as this service was free under the long-term lease. Again on May 27, 1975, the as-
sociations who refused to pay were again sent a demand letter asking for $7.50
for one-bedroom apartments and $8 for two-bedroom apartments for so-called
community services. Again the associations refused to pay for the reasons stated
in the 1971 letter. For example, Golf’s Edge Condominium Association, Inec., pays
Century Village, Inc., and Century Utilities 60.7 percent of their entire budget
for rent, water, and sewerage only.

[Attachment]
INCREDIBLE RECREATION LEASE PAYMENTS

Cost-of-living increase
per year

At 5 percent At 714 percent

Original base rent as of 1968, 1-bedroom, $25.50 per month:

After 20 yr (per month) $64. 413 $83. 869
After 30 yr (per month) 104. 958 144.687
After 50 yr 2per month) 278. 485 404.695
. After 99 yr (per month) 3,141,512 4, 549, 506
Original base rent as of 1968, 2-bedroom, $37.75 per month:
After 20 yr (per month) , 80.100 104. 425
After 30 yr (per month) 130. 683 180. 149
After 50 yr Eper month) 346.742 504, 221
After 99 yr (per month). ... ... 3,786. 981 5, 664, 581

You think you own your condominium now, but ean you, your childaren, or your
grandchildren afford to live under these rent costs or will Century Village own
all apartments when 1988 or 1998 costs are applied.

Village Management, Inc., and Century Village, Inc., sued Waltham, et al,, to
cancel maintenance and management contracts of 283 associations because they
were losing $600,000 annually. Why is Village Management now fighting to keep
the contracts they have and asking the associations who are with Personalized
to drop their contracts? Could it be that the $600,000 loss-is not factual or is it
because trams, buses and security, which is now paid under Community Serv-
ices could be in jeopardy? Is it good business to keep a losing contract?

Century Village, Inc., who is the landlord, should agree in writing to the verbal
promises now being made by Village Management, Inc. regarding no increase in
rent if you sign with Village Management, Inc. and withdraw from all legal ac-
tions. The 99 year lease specifies that increases in rent can be made on January 1
of each year and that all associations must be increased if one is increased. If
you sign this agreement will you forfeit all money in the escrow account and for-
feit the right to sue again and what will the new rental cost be per month? Will
it be at the original base or do you have to agree to accept the illegal cost-of-
living increases?

Why is Century Village so anxious to have all suits dropped. Do they know
something we only suspect regarding the Supreme Court decisions?

Judge Mehrtens, Senior U.S. District Judge, ruled in the case on Chatham
Condominium Association et al. vs. Century Village, Inc. that both sides pay their
own legal costs. The action by Century Village to ask for $40,000 in legal fees
from the associations is another method of upsetting the people of Century Vil-
lage who by now should be aware of these scare tactics to keep the people
divided. They make lots of claims about winning decisions but what decisions
have they won—none, as no final decisions have been handed down to date and
the people of Century Village have not paid any legal fees during 1974, 1975 and
1976.

The above figures do not include cost of maintenance payments to Village
Management or Personalized Management. .

STATEMENT OF WILLIAM 1. SCHOLZ, BOYNTON BEACH, FLA.

Mr. ScHorz. Senator, I am Bill Scholz, president of the Leisure-
ville Condominium Apartment Association. We have a 99-year lease
which I believe meets all the qualifications of making it unconscion-
able. However, we have developers forming a ploy now by offering the
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“unit owners throughout Leisureville the opportunity, as they so state, "
-of purchasing this lease—not selling them the land, mind you, just
“purchasing the lease. He is contacting every owner individually and
- offering them roughly what I think 1s the equivalent to 12 times the
" rent of the annual rental that they can purchase the lease. .

Now he does not tell them, to the best of my knowledge, that there
-are encumbrances against all the recreational facilities. We have three
" recreational facilities and a golf course. I understand there is quite an
~amount of encumbrances of mortgages against these properties. They
=are not being amortized, to the best of my knowledge, and remain set.
“"What is to prevent this developer, after selling these leases—he sells
‘enough leases where there is not enough income coming in to pay the

interest on these mortgages—of discontinuing interest payments?
What is to prevent him from going into bankruptey ?

, Senator CurLes. Is he talking about selling individually to the
people? If the whole group gets together to buy, he is going to sell
each person the right to buy up their share of the lease?

Mr. Scmorz. He is approaching each individual on an individual
basis, and unfortunately the community association has not taken any
action to direct or to look into the possible pitfalls, and I am question-
ing this. If foreclosures start on these mortgages '

Senator Crmzs. Do vou know whether he is selling those subject
to encumbrances, or is he assuming encumbrances? Do you know ? '

Mr. Scrorz. Senator, I have a background in real estate and I know
if I sell you a lease, I am selling you a lease. If I guarantee it, it is only
as good as my corporation is at that time; I might go bankrupt.

Senator CaILEs. Yes, but I just wonder about the terms.

My, Scrorz. It would not make much difference because it is a cor-
poration you are dealing with, not individuals. I think it is a ploy to

actually detract money without the people getting their value. If they
were buying the land, T would be all for it, but they are buying nothing
but a piece of paper. This is in Leisureville.

Senator Cames. We thank you for giving us that information. I
would agree with you that is something that the association ought to
take up and ought to look into so they could make information avail-
:able to the respective members.

Mr. Scuorz. Unfortunately, Senator, I read some of the comments in
ssome of this literature you have here and it amply puts it that the board
-of directors, in most of these condominiums, are taken from different
“walls of life. Some have not had the experience and maybe don’t seek
ithe experience. I believe it has been said that most of the board has
ipurchased their leases.

‘Thank you.

Senator CaILES. Yes, ma’am.

T STATEMENT OF DORA PORTE, WEST PALM BEACH, FLA.

Mrs. Porte. Senator Chiles, I am Dora Porte. I am a unit owner
at Golden Lakes Village a planned unit development, the first phase
of which is just being completed now. We, too, have a 99-year recrea-
tion lease, a net-net lease; it was a tie-in with the sale. At the present
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‘moment, with the preparation of the budget for January 1979, we find

ourselves with a 56-percent increase in the recreation rental. The lease
calls for 5-year increases, or increases every 5 years, based upon the
“cost-of-living index.

The cost of maintaining the recreation area will be in excess of the
cost, of maintaining our own apartments because the rental has been
increased by that much. We have had many problems in our place with
reference to construction, with reference to violations of the building
codes, et cetera, and we are suing the developer. In many ways our
problems parallel those problems of Century Village.

‘We had been promised, through the brochures that were submitted to
prospective purchasers, bus service, TV, master antenna service, and
many other items at no extra cost. What we have found, however, is
that we are paying for each and every one of these services.

At the present time we are negotiating for the purchase of the rec
area. We understand that it cost the developer somewhere in the vicin-
ity of $750,000 to construct this recreation area. He is now requesting 10
times the Increased rental of the recreation area, which price would
total approximately $5,350,000. Mind you, this recreation area was
built in 1974, at a cost of about $750,000.

My own apartment maintenance cost was $68 when I purchased it in
1974. Under the budget that is being proposed for 1979, that apartment
will be costing me $115 per month.

As far as our laundries are concerned, our developer entered into an
agreement with the laundry company, of which he is owner, at the time
he and his fellow cohorts were members of the board of directors of the
assoclation. We maintain the laundry buildings. We clean those laun-
dry buildings. Nevertheless, we do not receive one dime from the de-
veloper. In the interim, he has increased the cost of the washing ma-
chines and the dryers by doubling the amount that they were set for
originally.

Now this puts us in a position where the apartments become pro-
hibitive. We have heard this said time and again by many of the speak-
ers, that before you know it, we will all be out of our apartments. Some
relief must be forthcoming so that it will be possible for us to remain
in our apartments. We don’t wish to have to go into public housing.
That would be a far more costly project for the Committee on Aging
than what we have at the moment. We find that every phase of our con-
tract falls completely within the items set forth by Attorney General
Robert Shevin as rendering them unconscionable. I think that the
legislature should give us some consideration at this point.

While I do not advocate abrogating contracts because of hardship,
I do believe that the rules of law setting forth unconscionability of
contracts should be clearly defined by the legislators. Senator Stone’s
bill, S. 2919, does define unconscionability. The passage of S. 2919
would give condominium owners the relief needed to void the 99-year
recreation leases containing escalation clauses and which were tied inte
the sale of condominiums.

Thank you.

Senator Crices. Thank you. Yes, sir.
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STATEMENT OF IRVING GOLDBERG, DELRAY BEACH, FLA.

Mr. Gorpeere. Thank you, Senator Chiles.

My name is Irving Goldberg. I am here representing the 8,000 mem-
bers of the Atlantic Democratic Club of Delray Beach, and numerous
condominium unit owners of King’s Point, in particular.

We are in the position, as indicated more or less by my good Irish
brother, Pat Cahill, as those in Century Village. We also are subject
to the 99-year recreation lease. We hope the legislation which you are
proposing and hoping to get through, that the Congress will take into
consideration the problems of people under the 99-year lease, retro-
actively. The Florida judiciary said they are not concerned with us,
retroactively, especially since the Florida “little antitrust act” has not
been put into effect, although Attorney General Robert L. Shevin did
try to have it apply to the leases. The Federal antitrust law must come
into play because of the fact that there were tie-in sales, et cetera. We
were not told that we could take the recreation lease or not take the
recreation lease. We were compelled to take it. The lease is definitely
in violation of the Federal Antitrust Act, and I feel that in the bill
that you the proposing, Senator, this will be taken care of through the
Justice Department.

I might say in passing that when President Carter was here during
the election campaign, he more or less told us that he would see what
he could do about it at that time and we expect that something will be
done. We are dealing here, especially in King’s Point, with 98 percent
of the people who are on fixed incomes. I am a retired civil service
worker on a fixed income. Qur unit owners cannot afford to keep on
paying escalating rates on this recreation lease and something must be
done about it.

As I said before, there were tie-in sales in violation of the FTC.
Further, the Florida Condominium Act has a clause where the de-
veloper and/or the board of directors can take liens against the unit
owners on many things which are not legal. As a matter of fact, in our
own King’s Point, liens have been taken already. They don’t have to
go to trial to take these liens; they just get them automatically on the
basis of an illegal lease, and they are in the courts today attempting
to foreclose on the unit owners for not paying these liens, the same
as reported by Pat Cahill of Century Village.

I say to you that all the other things that the people spoke about
in the earlier session definitely are things that our people in the con-
dominiums need. The elderly ill need transportation to doctors, hos-
pitals, shopping, and meals. They can’t go out on their own. We ask
that you do what you can to have Congress enact legislation in the
interests and needs of the condominium unit owners.

Thank you.

[A supplemental statement by Mr. Goldberg follows:]

SUPPLEMENTAL STATEMENT OF IRVING GOLDBERG

In the name of the over 3,000 members of our Atlantic Democratic Club,
residing mainly in condominiums in the Delray Beach area of West Palm Beach,
I make a further statement.

Our area consists of approximately 50,000 condominium unit owners. We are all
subject to the 99-year recreation lease with no retroactivity for those who pur-
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chased prior to July 1974. The Florida costs have not been decided up to this
writing, even though our Attorney General Shevin has stated the lease is subject
to the Florida FTC act and is unconscionable. It therefore must have Federal
action under the Federal rate antitrust law and tieing of sales.

Further section 718 of the Florida condo statute allows the developer or
board of directors to obtain a lien on our homes withut any due process court
action, in violation of the sixth amendment to our U.S. Constitution, and the
Justice Department and/or the U.S. Attorney General should prosecute this viola-
tion.

. Senator Crres. Thank you very much.

Yes, sir.

STATEMENT OF ABE BENZMAN,' WEST PALM BEACH, FLA.

Mr. BEnzmaN. My name is Abe Benzman. I was raised in the United
States and I never thought I would be the object of charity in my
twilight years, but at 68 I find all this consideration—this very chari-
table effort made by the Government, which really hurts me. .

I am one of the people who did my business with Century Devel-
opers completely through the mail, interstate law. I left a deposit in
June 1971 and was notified to come down and take possession in
February 1972. They threw a contract in front of me, and in this 99-
year lease, the smartest Philadelphia lawyer could not understand if
he read it for 60 days. I demanded my money back. These swindlers
refused to give me my money back. They called out a Mrs. McLean
and she told me they had my money, and they were going to keep it,
and I had to pay the rest. If this tie-in sale does not come under the
Sherman Antitrust Act, I don’t know what does.

Recently, you have been informed that liens have been projected
for 3,300 apartments in Century Village. As an answer to this harass-
ment through the courts—now these courts operate on the taxes we
are paying, including the judges’ salaries. We are paying your sala-
ries; you are our representatives. Mr. Levy is now using the courts to
make us pay excessive legal charges by bringing in harassing cases.
He has continued to do this. The circuit court here in Palm Beach is
absolutely flooded with cases. If the rest of the country is 3 years
behind, we are 5 years behind. Under the sixth amendment we are
entitled to due process for speedy and fair trial.

The most reprehensive situation takes place in this State right now
and you will now have to come forward with the Federal Government,
to try to help us. Well, like West Point says, the best defense is a good
attack—a good offense. We have, before Judge Poulton in the circuit
court here in West Palm Beach, the Waltham case. In this case the
fiduciary relationship was brought up involving the building manage-
ment, one of the store companies that Mr. Tennyson spoke about.

TesTIMONY PRODUCED

The three board members—Landino, Jacobson, and Mills—were put
under oath. Testimony was produced by Mr. Bailey, the attorney for
Levy, to the effect that he had given us notice of payments due for
years prior for community services. Fourteen witnesses repudiated it.

1 For newspaper articles submitted by Mr. Benzman, see appendix 1, item 3, p. 204.
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A deposition of the stipulation was demanded by Judge Poulton that-
all the other 153 associations were to attest to the same thing. My..
Bailey refused to sign the stipulation, but on the record adverse testi-
mony exists which shows probable cause for an investigation of
perjury.

Miss Mills said that she personally typed and sent out all these
budgets and informed the people on a regular basis. Mrs. Landino-
denied it; Mr. Jacobson denied it. The fiduciary relationship existing’
in this act was absolutely now a fraudulent act—it is under oath, it
is on the record in Judge Poulton’s court.

Is an individual who has purchased this property through the
mail governed by Federal law and not State law? I say that your
committee now has on record an indelible regular fraud and we should.
proceed to break this contract right from 1ts inception. Judge Poul-
ton’s own words to the two opposing attorneys were on Thursday ap-
proximately 6 weeks ago:

Gentlemen, you leave me only two alternatives: to invalidate this contract
from its inception because there was no meeting of the minds, or to seek an.
equitable settlement.

I cannot see making an equitable settlement with fraudulent people,.
with fraudulent contracts, and I say that you owe to us an invalidation.
of every one of these contracts in existence on this basis. I say the
Investigation should pursue in charging these people with criminal
fraud and put them 1n jail, and maybe we will get rid of all these
contracts at the right time.

In a newspaper article, Mr. Levy makes a statement to the effect
that in 1978 he expects to make $90 million. Those are Mr. Levy’s
words.

May I also bring to your attention the fact that on September §
in Tallahassee, the Florida Supreme Court invalidated——

Senator Crres. Yes, sir, I know about that case.

Mr. Brxzaaw. ‘All right. Then I will refrain from saying anything
further. You have now created a caveat emptor to the greatest de-
gree—go after the old folks, kill them, get what you can. That is
the way the Florida court is trying to protect the consumer.

Senator CurLrs. Try to keep your statements to several minutes
because we would like to give everybody a chance and we are getting
close to 1 o’clock.

STATEMENT OF JEANNE SKLAR, DELRAY BEACH, FILA.

Mus. Skrar. T am Jeanne Sklar, Kings Point.

Our first relationship with the developer was a completelv negative
situation. All of us have bought our homes in good faith, and we
anticipated that our good faith wonld be reciprocated. We found many
things which were contrary to our rightful expectations. We found
slipshod work. many changes in the construction plans submitted to
us. We have found them to withhold information from us which
should have been told to us. As a result, many condominium associa-
tions have taxed their means to institute costly litication, some of
which in many quarters has been declared suspect. We feel that this
kind of relief is costly, time consuming. and leaves the results up in
the air.
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It has also been very frustrating to be given a management com-
pany which is just another hat worn by the developer whose purpose
ostensibly is to handle our complaints and resolve them. We find
that complaints are presented repeatedly to the management company
and either the work is never done, or if it is done, in many instances
it is slipshod and not corrected.

We have heard much about recreation leases and sales. We have
been told that “the fortunate ones” who are purchasing the recrea-
tion areas, actually it is an agreement for a deed. It is our under-
standing that we pay for 30 years and then acquire minority title
contrary to what we believed at the time of purchase. We have ab-
solutely no voice in the running of the recreation facilities. We get
no certified accounting for our monthly maintenance costs for other
than recreation. We have been told that whatever the costs are, we
have no input.

In view of all this we feel that certain remedies are mandatory.
Management companies, particularly those controlled by the developer,
should be required to submit a certified audit turning over the cor-
poration to each condominium association followed by an annual
certified audit report. In the experience of many of us who have
owned owr home prior to the purchase of condominiums, our experi-
ence is that there are many unfinished items when buying a new home.

At the closing, arrangements are made with the developer to hold
funds in escrow guaranteeing the delivery of service and repairs
within an agreed period of time. We feel that it would be appropriate
for every developer to be required to place 10 percent of the purchase
price in escrow to complete the repairs in the stipulated period of
time. Should the developer fail to make the necessary repairs or de-
liver them at the end of the stipulated period of time, the purchaser
should then have the authority to have the work done. Should the
repairs require more than the money held in escrow, then all costs
above that should be a lien against the developer.

In the interest of brevity and realizing that many of us have some-
thing to offer, we did not substantiate our statements by documenta-
tion. We have them available any time you wish to avail yourselves
of them.

Thank you.

Senator Curres. Thank you very much.

Yes, ma’am.

STATEMENT OF MRS. IRWIN DAVIS, BOCA RATON, FLA.

Mrs. Davis. Thank you, Senator Chiles. I do not wish to take up
much of vour time.

T am Murs. Irwin Davis. T have prepared a brief outline of what is
happening and I have copies which I have given to your staff.

Senator Cnres, Thank you, ma‘am.

Mrs. Davis. We bought a condominium apartment in December
1976. When my husband and I purchased this apartment there was
nothing mentioned about the owners having to take cable TV and
exterminating service; neither was it mentioned in the condominium
declaration of hylaws.

40-759—T79—6
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On June 14, 1977, we received a letter telling us about cable TV on
a voluntary subscription basis. We did not wish to subscribe to this
service so did not sign the attached form.

On September 22, 1977, we received a letter telling us cable TV and
exterminators service would be completed in all apartments and it
would be $9.50 a month starting the first of the year 1978. Qur apart-
ment is not common area and we do not want this service, but we are
being forced to pay for these services whether we want them or not.

There has been much communication from the developers about not
accepting these services and after paying for a few quarters to give us
time to investigate. We decided in May 1978 to stop the exterminator
service, and in October 1978 stopped paying for the cable TV. My
husband and T received three notices of being in arrears for the ex-
terminator services and on October 10, 1978, we received a letter from
their attorney threatening us with a lien on our apartment.

Some people, upon receiving notices from the office, paid up. We
did not panic when we got the attorney’s threat. We gave it to our
lawyer and he checked our documents. There was nothing which stated
we had to take cable TV or exterminator service. OQur apartment is
not common area.

Our attorneys sent a letter to the developer’s attorney on October
16, 1978, and up to the present time they have not answered him.
It is a shame that senior citizens have to go to the expense of hiring
an attorney to fight these conditions in condominiums.

Thank you for listening.

Senator CurLes. Thank you.

Yes, sir.

STATEMENT OF HAROLD R. BLACK, WEST PALM BEACH, FLA.

- Mr. Brack. Senator Chiles, you have heard from all the big com-
plexes. I happen to be from one of the smaller ones; we have only 518
units in our place.

My name 1s Harold R. Black and I live in Linksworth.

I heard you ask the lawyers if they knew of anyone who had sold
below cost. Apparently the developer at our place did sell below cost
because he went broke. The savings and loan took over leaving 140
people without deeds. The savings and loan asked them to contribute
$700 additional, and the ones who had not moved in their apartments
had to pay $2,000 additional and were assured that the apartments
were completed.

I found that the savings and loan in question also received half of
the income from another development, the same builder that built
previously, and all of the income from a third development that he
put up. We have been through about 3 years of court litigation. After
the 3 years of litigation and somewhere between $10,000 and $20,000 of
legal costs, we had the courts decide that the management agreement
was null and void. The judge referred to the Boston Tea Party where
it had taken away all of our rights under any law that had been
promulgated. _

The end result is that we now are trying to get a special taxing
district, which is apparently a new thing that has come up in the
State. They -are talking about the possibility, over a 30-year period,
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of our buying out our land lease. The first year the land lease income
was about $90,000. At the end of 5 years, the escalation clause had
jumped to $125,000. The second 5 years—it comes up next year, and
with the cost-of-living tie-in T can see very plainly that 1t will be
anywhere from $160,000 to $190,000.

I have certainly wondered right along why there are not some laws.
Some of the attorneys who brought this up said that there is not some
law in the past that has been violated, and I am sure that several people
have mentioned it. I would like to think that the legal department—
the Federal Government—would look into the laws already on the
books and see if it isn’t possible to break these things high, wide, and
handsome.

- Getting back to the possible purchase, the savings and loan discussed
with the owners—I tried to start it on my own and started to buy
my own. I made an offer and they said, no; they didn’t want to do it
individually. To buy out is going to cost me some $3,600, and when
I first started there 1t was $20 a month. I offered them $500 and told
them I thought I was being very magnanimous in offering the $500.

I don’t know what the answer is. I know we all need help. It
frightens me to think that even with 30 years to pay off, with the
escalation clauses in there, what it can amount to. T am on a fixed in-
come, very fixed, and I would hate to be in the position of having to
go on welfare or food stamps or anything else. I have always wanted
to pay my way and I hope I can continue to, and I am sure that most
of the people in my complex do. I am not speaking for others in the
complex; I am speaking just as an individual. Certainly 99-year
leases—every phase of unconscionability is covered with our lease.

We pay all the expenses and maintenance. We pay all the taxes. The
money income was greater than the place was assessed for. I have not
bothered to get into the actual figures as to what kind of money the
savings and loans are going to get out of it, but I also wonder as to
the savings and loans being within the bounds of propriety and le-
gality in being in a unit like this. After the money is returned, why
should they have an escalation clause in there, any more than they
have in any mortgage contract? I don’t understand. When they moved
in on this—sure; it is a sweetheart deal for them, but to me, where they
are federally regulated, it seems as though something could be done on
that score to.stop the escalation. :

Thank you very much.

Senator Cuires. Thank you, sir.

Yes, ma’am,

STATEMENT OF ANNE RUDOLF, WEST PALM BEACH, FLA.

Mrs. RupoLr. My name is Anne Rudolf. I am chairman of the legal
study committee for a small condominium, probably smaller than any
mentioned. However, we, too, have our problems.

Senator Cames. How many units are in the condominium?

Mrs. Ruporr. 145.

We have been studying our documents very quickly after it became
apparent that they were written in favor of the developer. We have
acute structural problems and no warranties. If we go to litigation, it
will be costly, long, and drawn out, and no guarantee of any results.
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I feel that there should be some form of insurance the way they have
for single-family homes whereby if there is any faulty construction,
you could relate it right to an insurance company rather than engage
In_very expensive litigation. :

I also believe that our land sales division might be more helpful
if they could give small condomininms guidance rather than just
shufile off to the courts. The courts arc overloaded now and we do need
some sort of help. Every question does not necessarily have to be
brought before the court; however, the land sales division states that.
they will not come to a condominium unless there is a violation of a
law. :
Sometimes you just want interpretation of a law rather than costly
litigation, especially when you can’t decide whether the law has been
violated. You would like to say, “Well, now, how does this affect us?”

The other thing I would like to say is that in any law that is passed’
in condominiums, I think that some attention should be given to.
owners’ rights. This is a very vague subject in all condominium docu-
ments, and I think it is the cause of a lot of controversy. If a law
could be spelled out where the owners have certain rights and they are.
clear. This would be very helpful. Thank you.

Senator Crrires. Thank you.

I said that we were going to have to close this at 1 o’clock and it is
now 5 minutes after. I will go until 1:15 and then that is my maximum
deadline when, I am afraid, I have to leave. T want to hear from
everybody that we possibly can. :

STATEMENT OF JAMES H. NIMMO, WEST PALM BEACH, FLA.

Mr. Niararo. I will be very brief.

My name is James Nimmo and I represent Crest Haven in West
Palm Beach.

I hear so much talk about recreation leases these days. Unfortunately,
we have a real Mickey Mouse contract with the developer, and it does
not include the recreation lease. Of course, the developer 1s also man-
agement and he controls everything; we have no input there whatso-
ever.

One of the things that alarms most of us as members of this home-
owners association is the possibility of assessments. Last year we were
assessed $25, very arbitrarily. The books were never shown to us;
these increases were not justified. You have to take this man’s word
for it, which on its face seems a little absurd. -

The reason I speak now is since the recreation lease does not apply
to us, we are there as his guests. Even though we represent a large
group of homeowners, we are barred from using the clubhouse for
meetmgs. We have to rent assembly rooms in the public schools when-
ever we want to have our meetings. It is quite unbelievable.

Over and above that. it would seem to me our only hope is to get
a freeze put on this cost-of-living index that is really getting into
everybody’s hair. Most of us are paying more for maintenance than
we are for mortgages.

Thank you for your consideration.

Senator CriLes. Thank you )

Yes, sir. : -
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‘Mr. Larinsky. My name is William Laminsky. I live at Century
Village. I am one of the 320 people who received notices—summonses—
‘that my apartment has a lien against it.

Senator CurLes. What is that lien for?

Mr. Laminsgy. I will explain it, sir.

Senator CHiLes. Yes, sir.

Mr. Lasrxsgy. In 1975, we had a court action. I was one of the
presidents who was supposed to go to jail. At that time I would have
gone to jail, if necessary. At that time certain moneys were due to
‘Centurv Village. but the conrt said inasmneh as Century Village did
not have too much money in its treasury. that the increases we were
assessed should be put into a savings account. In other words, this
money by court order was put into the Century Village lease and
trust account. this money having been deposited there from 1975 up
until 2 months ago. _

Now in the meantime 'V felt inasmuch as the court ruled against
us in reference to CV lease money, he was supposed to get this money
directly from the associations, and according to the lease we signed,
he also was entitled to a full year’s rent in advance. In other words,
for my apartment he charged me for a total of approximately $1.700.

However. we were in no way in defanlt becanse we went according to
the court ruling. The court miling said that we should put this money
into escrow, which we did. Fle claimed that we were in default and he
put a lien against mv apartment and 300 other anartments at the same
time. He said approximately 8.000 more will get the liens.

Now I think it is absolutely imperative that the Federal Govern-
ment. has to step in: that means the Congress—the Honse and the Sen-
ate. They must enact a law which will force developers to stop harass-
ing the senior citizens. T think it is abominable. T don’t think. Senator,
that when yon say we’ve got to try—it is more than trving. von must do
something. After all. our lives are at stake. There are people T know
who are on food stamps and they eannot take these to be harassments.
Unless some action is taken. we will he nriced ont of our apartments
and I don’t think it is very faiv for us after working all our lives and
paving taxes, that we have to end un with things like this.

Senator Crrves. I thank you for your statement.

Herr Proarisen

I just want to say that when I say that I am going to try, I am
woing to give that every effort that I possibly can. The only thing
worse than not being able to help is to promise you something that can’t
be delivered. I think that I want to be credible as much as anybody.
We are dealing with this matter which is a very, very serious question.
If you had the Florida delegation to pass the law, we could pass it
‘today. But we are dealing with 50 States. many of which don’t have the
kinds of sitnations we have. Yet we think they are going to have them,
-and we would like to prevent them from happening in those States,
but it is very hard to try to get that understanding out.

For example, the bill does not reside in my committee. T am not on
the committee that has the bill; it is in the Banking and Housing Com-
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mittee. We are meeting here under the Special Committee on Aging
which does not have the authority to act on legislation. We cannot
offer legislation in that committee. What we can do is hold hearings

like we are doing now to build a record, and use that record as a
means of getting some leverage on other people to show what kind of
a plight we have, and we intend to do that.

I do want to tell you that we are going to see that we get hearings
in the Congress this year and I think on the basis of those hearings
we can achieve more understanding of the problem, if only I could get
all the other Members of the Congress to hear what I am hearing
today. Of course, I didn’t even need to hear it to start with. I walked
through here in 1970 when it was just beginning to start. I came back
in 1976 and of course many weekends in between, and I have been
listening to your plights on this for the 8 years. If I could get every-
body else to hear them, it would not be any problem to pass the law.

So I don’t want you to think that you don’t have my support, and
my enthusiastic support, to try to do something about it. But at the
same time I want to be very careful and not walk out of here having
you say, “Well, he said he was going to take care of that and he didn’t
do it.” It is still a heck of a problem to try to get the other Members,
and the other States that don’t face this condominium problem right
now, 50 see the importance of the legislation so that we can get it
passed.

I want to thank you all for your appearance here today. It has been
very helpful; I think it will help us in building the kind of record we
want and we are going to try to take that record and do exactly what
We can.

Pat, do you have anything further?

. Mr. Cammr. T would like to thank you very much. If I can help you
in any way in Washington, all you have to do is make a telephone call
and I will be there.

Senator Curres. I thank you. I appreciate that.

We will recess our hearings. The record will remain open for several
weeks. If you have additional material that you would like to send us,
we would be delighted to have that material.

Thank you very much for your attendance.

[Whereupon, at 1:13 p.m., the committee adjourned.]
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Appendix 1
MATERIAL SUBMITTED BY WITNESSES

ITEM 1. NEWSPAPER ARTICLES AND LEGAL DOCUMENTS SUBMITTED
BY GARY A. POLIAKOFF,’ OF BECKER, POLIAKOFF & SACHS, P.A.,
MIAMI BEACH, FLA. :

. ExamiT C
[From the Miami Herald, Jan, 11, 1976] :

ForecLOSURES MoUNT; LaTeEsT FranNes HiT NEAr -RECORD LEVEL

(By Charles Kimball)

Another onrush of foreclosure suits and conveyances of properties in lieu of
litigation resulted in 74 more major real estate failures in South Florida in
November. The month’s accumulation of new distressed properties of record was
one of the heaviest seen since the shakeout began in September, 1974. There are
now a combined total of 775 financially pressed real estate holdings each worth
$250,000 or more in Dade and Broward counties. The dollar valuation of these
properties now totals $1.981 billion. The largest single category of projects in
trouble continues to be apartments.

In Broward 17 more developments went under worth $59.3 million. The par-
allel November total for Dade County was 16 failures worth $69.2 million. In
Broward two major developments were conveyed to lenders. They were Point
View Towers and Plantation Villas. Foreclosure proceedings were started against
a high-rise rental project, the Seasons of Fort Lauderdale.

In Dade two builders deeded seven projects to two trusts in lieu of foreclosure.
Bankruptey proceedings revealed over $16 million in defaulted mortgages alone
at a large condominium promotion in northwest Dade County. Foreclosure pro-
ceedings hit a major conversion, the Island Terrace in Miami Beach. Trusts with
loans of over $7 million on land alone in southwest Dade also found themselves
in bankruptey proceedings because of an insolvent builder.

-There are now 364 apartment buildings in distress in the two counties com-
bined. A total of 210 holdings of land are the next largest category of financially
distressed properties.

[From the Wall Street Journal]

Coxnpo FAILURE CAUSES WIDESPREAD PROBLEMS

(By Jim Montgomery) ) ) )
. 'S%NDESTIN, Fra.—When a big real-estate project goes under, it spreads ruinous
ripples. - : .
Bill and Tina Davis are strolling past their $51,900 condominium villa. Though
it’s “about 96 per cent completed,” it has been that way for 15 months. The
Davises, from Atlanta, spend their Florida vacations in another villa that costs
them $40 a day. “It’s kind of galling,” says Mr. Davis, a Ford Motor Credit Co.
manager. : :
The Davises’ unfinished villa is in Sandestin, a posh resort in the making that
folded last" year. Its plumbing was being installed by Fred Morris, who was
earning more than $25,000 a year on the job. When Sandestin ran out of money,

.

1 See statement, p. 113.’
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Mr. Morris was out of work for 10 months. Now he is making $6.50 an hour as
a construction worker in nearby Panama City. He says he has lost his boat. an
airplane, a car and “everything I'd worked for.” Because he can’t collect $112,000
due him for plumbing work at Sandestin, he can’t pay $65,000 in business debts he
owes.

And then there is Chase Manhattan Mortgage & Realty Trust, named after the
bank, because the bank was its real-estate advisor. Chase Trust has $14.2 million
in unpaid loans and interest at stake in the Sandestin resort. To salvage its
investment, real-estate professionals say, Chase Trust will have to risk at least
another $4 million. Ironically, the project went under in the first place when
Chase Trust abruptly cut off its financing, precipitating the bankruptcy of
Sandestin’s developer, Evans & Mitchell Industries of Atlanta.

(Recently, Chase Trust sold 16 loans totaling nearly $160 million to Chase
Manhattan Bank; that left the trust with $589.5 million in loans, including the
Sandestin leoan, that weren’t accruing interest—70 per cent of its loan portfolio.)

Sandestin, like many another ambitious REIT project, was conceived more
than four years ago. At the time, REITs like Chase Trust were financing
extravagant development plans, and that was when Evans & Mitchell acquired
thigz 1,700-acre piney woods site straddling U.S. Highway 98 midway between
Pensacola and Panama City on a peninsula lapped by the Gulf of Mexico on one
side and Choctawhatchee Bay on the other.

Evans & Mitchell, not too hyperbolieally, touted Sandestin as “a residential
and vacation resort where man can live in harmony with nature while savoring
the choicest fruits of civilization.”

By August of 1974, the developers had completed an 18-hole golf course, tennis
courts, a clubhouse and 43 of 215 planned condominium villas. Then Chase
Trust cut off the money. Today, another 73 villas, a 96-room motel, a restaurant
and related facilities remain just over 90 per cent completed and 100 per cent
unusable. Of 99 other villas on which work was started, experts figure only 36
are “finishable.” Weather, including Hurricane Eloise, ruined the rest.

Halting the project wiped out the jobs of some 500 construction workers
and left more than 250 contractors, suppliers and other creditors holding the
bag for at least $24 million.

Theodore P. Booras, vice president of First National Bank of Fort Walton
Beach, says some construction workers “just disappeared into the woods,”
abandoning cars and mobile homes they were buying on the installment plan.
He savs the bank repossessed and took losses on “two big dump trucks, a boat
and a half-dozen automobiles” and still holds four foreclosed homes.

Ordinary construction workers, says Fred Morris, the plumbing contractor,
“were really hurt” because they needed all their pay to live on, and they couldn’t
find new jobs. To keep afloat himself, Mr. Morris used his life savings of $15.000
and sold possessions at a $16,400.loss. He kept a pickup truck. His wife has just
taken a $100-a-week clerical job to help avert the foreclosure threatening the
Morrises’ $55,000 home in Panama City.

Another Sandestin contractor, Jack Adair, is “hanging on by the skin of his
teeth,” according to his lawyer, thanks mainly to his wife’s income as a school
teacher in DeFuniak Springs. Mr. Adair did pick up $4.000 for clean-up work
around Sandestin after Hurricane Eloise. But ‘Sandestin owes Mr. Adair $51,515
for earth-moving work. Bulldozers and other equipment on which he had paid
$70.000 have been repossessed.

“That place cost me about $110,000.” Aubrey Johnson, an electrical contractor
in Milton, near Pensacola. says of Sandestin. “My backlog’s down to $150.000
from over $1 million and I've had to lay off five people . . . and I'm stuck with
$30.000 worth of light fixtures. You wanna buy 2,200 fixtures?”

Gale Smith’s farm in Indiana recently went on the market. a casualty of the
Sandestin collapse. Mr. Smith had installed water and sewer lines for the project
and never got $138.256 due him. Another failed project in the Sandestin area cost
him $117.000. To pay his debts and replenish his capital, Mr. Smith sold his farm
for $120,000. He hopes that the sale of a home he owns in Warsaw. Ind., will bring
him another $63.500. He was forced to sell some machinery. at distress prices, at
a £300,000 loss. He says he may recover financially in “10 to 15 years, if I live that
long.”

Many people hereabouts blame the Chase Trust for their trouble. A big sign at
the project still proclaims “Financing by Chase Manhattan Mortgage & Realty
Trust,” but one vietim says, “Now we call it the Chase Distrust!”
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They complain that the Chase Trust stopped financing the projeot after re-
peatedly assuring everyone concerned that all was well. Charlie A. Evans, II,
former chairman of Evans & Mitchell, the developer, asserts that “Chase made a
basically open-ended commitment to continue financing to completion, but he
ran out of money and refused.” The Sandestin Motel, he says, needed only 45 days
of work to complete, and it would then have produced cash revenue to support
the project.

“Stupidity of the Chase Trust wasted a cash fiow (from the motel) of a half-
million dollars,” says C. M. (Push) La Grone, an Atlanta building-materials
supplier and member of a Sandestin creditors’ committee. But he also says there
was a “a lot of stupidity, including mine, on the whole thing!” He says he per-
mitted Sandestin to run up a $112,626 bill at his firm; by way of atonement, he
has reduced his salary, he says, ‘“about 30 percent.”

Other businessmen also suggest that a lack of fiscal restraint hastened Sandes-
tin’s collapse. “They spent grandiosely,” says banker Booras of Fort Walton
Beach. “Funds poured out like there was an endless supply.”

“Tt was the loosiest-goosiest operation I ever saw,” a veteran real estate broker
says. And another businessman says that, when the Chase Trust finally realized
it was riding “a runaway horse, it jerked the rein too quickly and everyone took
.a spill.”

Evans & Mitchell, the developer, tried to reccup by filing a bankruptey petition
on Aug. 15, 1974, under Chapter 11 of the Bankruptcy Act. This would have al-
lowed the developer to continue work on Sandestin under court supervision with-
out being sued by creditors. But last March, Sandestin simply ran out of cash,
and the court appointed a trustee to liguidate the project to raise cash for
creditors.

Now awaiting court approval is a settlement agreement just executed by
Chase Trust under which Chase would pay $1.9 million and take title to the 350+
acre developed part of the project. Most of the undeveloped part would go to
Cabot, Cabot & Forbes Land Trust to satisfy a $7 million claim it has on the
project.

The Chase settlement would yield suppliers and other unsecured creditors about
“63 cents on the dollar” of an estimated $3 million in claims, says Edward L.
Greenblatt, attorney for the bankruptey trustee. “In the context of a bankruptey,”
Mr. Greenblatt says, “that’s close to a bonanza.”

Some creditors are less enthusiastic. “I didn’t work on a 37 percent profit mar-
gin,” says Fred Morris, the plumbing contractor. “Do you really think the Inter-
tlllall Revenue Service and my other creditors will let me settle for 63 cents on the

ollar?”

Chase Trust chairman Joshua Muss won’t disclose how much Chase has set
aside as a loss reserve on Sandestin. He does say the trust plans “to revitalize the
project” at an additional cost of no more than $2.5 million.

If Chase Trust takes over Sandestin and completes construction, it can count
on closing one sale right away. Bill and Tina Davis, the Atlanta couple, paid $5,190
down on their villa two years ago. “We’ll complete our purchase, definitely,” Mrs.
Davis says.

Some others want their money back. Jack Adair, the earth-moving contractor,
had put up an earnest-money deposit of $500 toward the purchase of a villa in the
project he helped build. “Now I can't afford it,” he says. L. Andrew Hollis Jr., a
lawyer from Enterprise, Ala., demanded and got back his $5,000 down payment
about a year ago.

Owners of finished villas, who come from as far away as Calgary, Alberta, seem
happy with their purchases, though the project’s financial troubles have cast a
cloud over at least one title. Mrs. Ann J. Jones, a Memphis real-estate woman,
bought her $56,626 villa for cash on June 25, 1974. But her deed to the property
wasn’t recorded until July 1, three days after a mechanic’s lien of an unpaid
Sandestin contractor was filed against it.

At least one man thinks Sandestin’s failure has helped improve his life. Bur-
ton Ward, a 54-year-old construction supervisor, left a job in Fort Wayne. Ind.,
to work at Sandestin. The work ran out in less than six months, and Mr. Ward
lost about $10,000 in pay and bonuses. But now he’s happily running a marina
that he leases in nearby Destin. Finding a marina to run, he says, “was really why
I came down here. The job at Sandestin was only an excuse.”
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ExamIiT D
[From the Miami Herald, May 28, 1978]

DreEAM CoNDOS AT EMERALD ISLES ARE NIGHTMARE

(By Darrell Eiland)

“There are several good reasons why Emerald Isles West is located in Davie.
First of all, there are many people who prefer a different lifestyle from the over-
crowded ‘beach’ environment. People who ‘'yearn for the wholesome atmosphere
many of us remember from childhood, but with comforts and modern conveniences
that were lacking in ‘the good old days.’ Davie, Florida, offers such a setting.”

In the summer of 1974, there were condominiums rising all over Dade and
!E;lrowar(i Counties. Aunt Jemima could have wished her pancakes were selling
that well. . .

“. . .Yet, Emerald Isle West is.within minutes of the other Gold Coast commu-
nities and their attractions. Ideal commuting distance for business or pleasure.”

- Some people bought condominium units for a retirement home, for a place to
live their last years'in sunshine and quiet. Some bought them as an investment, a
place to put their money to work.

“There is financial advantage of buying here. Building moratoriums have cur-
tailed condominium and high-rise construction in many parts of Broward and
Dade counties, which has forced prices higher than they should be for existing
condominiums in those areas. Just compare their prices and ours and you'll see.
You get so much more for your money at Emerald Isles West.”

Ed Begbie: “I figured it was a good price, both from a buyers’ standpoint and a
sellers’ standpoint. I wasn’t stealing it and I wasn’t being robbed. I paid $28,500
before construction started for a two-bedroom, two-bath unit.”

Begbie is one of the “lucky” ones. He and his wife got an apartment out of the
deal. They also got some problems.

“Condominium prices will continue to rise. Some will eventually price them:-
selves out of the market, but our low pricing structure will allow for substantial
appreciation and marketability. Your Emerald Isles West condominium offers
you a pleasant way of life now and security as well for the future.”

But Begbie and the 44 families who did receive apartments can’t sell them,
however much the price of condominiums have risen. And, they say, their life at
Emerald Isles West has been anything but pleasant.

- “Now, read on. You'll be pleased with the features of Emerald Isles West. ‘A
Bit of the Irish Woods in Davie'.” ’

‘" There’s what the lawyers call “a cloud on the title.” Since 1974, construction
has halted at the project with only the first phase semi-finished.

The 44 families have had to improve, maintain and take care of property they
don’t really own. ]

Sol Diamond is one of the “fortunate” 44. It’s the waiting that has gotten t¢
him.

“I know of at least a half dozen people who have died while they were waiting
for the courts to reach some sort of a decision on this. The courts should take
into consideration that some of us in here don’t have that many years left to us
to wait around for our Garden of Eden in the Promised Land.”

“Yeah,” said Begbie. “If criminals are entitled to speedy justice, why aren't
We ?N .

“Enjoy a carefree adult lifestyle on your own little ‘isle’ of fun and relaxation.
You won't have to go anywhere to bave a good time. In the middle of our well-
guarded, tree-studded estate is a tremendous swimming. pool surrounded by
plenty of sundecking. The ideal spot to spend a lazy afternoon, getting into the
swim of things or lounging in the shade chatting with friends.”

Ed Beghbie has never so much as wet a toe in the swimming pool. The reason:

“weeds still grow high on the vacant space where the swimming pool was sup-
posed to be. L.
" “If you care for more activity, there’s plenty available in. our handsome rec-
reation building. Get in shape with a workout in the gymnasium, followed by a
soothing sauna bath (separate saunas for men and women.) There’s a party
room with kitchen for friendly get-togethers. The building also contains a billiard
room and shower-rest room facilities.

The ugly grey skeleton of what was to be the recreation room stands gauntly
beside the spot where the swimming pool was to be. Residents of Emerald Isles
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West can’t even roam inside the structure. A hurricane fence blocks off all access
to the area. ) i

Howard Duncan, who heads Davie's Building Department, said he has fre-
quently examined the project’s uncompleted portion.

«] would be greatly surprised if the basic framework of the building has not
suffered terrific damage,” Duncan said.

_“When you leave ends of steel reinforcing projecting out into the weather, as
they have been on that project, the erosion follows the steel down inside the con-
crete,” he said.

“Tf tennis is your game, grab your racket and head for one of our tennis courts
located just outside the recreation center. The courts are lighted so you can
play them day or night. As you can see, there is ample opportunity to enjoy
yourself at Emerald Isles West.”

The land has not yet been leveled for the tennis courts. Some of the residents,
seeking recreation, joined a nearby country club. The country club closed.

What happened at Emerald Isles West? .

At the same time Begbie and other residents were moving into the completed
first phase of the structure, dozens of other people were waiting for their units
to be built.

Waiting. And waiting. And waiting.

“My place couldn’t-have been more than a couple of months from completion,”
said Theodore Kanov.

“And yet, they kept putting me off and putting me off on the completion date.
First, there was this that still had to be done, and fthen there was something else
and then something else,” Kanov said.

“I began to really smell a rat when several of the other potential tenants said
they had received letters from the developer, the Barth company, asking that
husbands and wives come in for a talk. The letter said there wasn't any need
for the tenants to bring a lawyer as the meeting would be time consuming and
a lawyer would be an unnecessary expense,” Kanov said.

“They didn’t send me one, probably because they were aware that I have had
some experience in real estate,” he said.

But. Kanov told a friend, “George, I'm going in with you,” and at the day and
hour when George was scheduled to go in, Kanov went in too, over the objections
of the receptionist.

“They said the company needed some construction money. They were offering
a deal: If you increased your downpayment to 25 per cent or more of the total
cost of the unit, they would give you a 10 per cent discount on the total cost at
closing.

“Tt sounded like a reasonable deal. They said it would cost them 13 per cent
interest and a lot of paperwork to borrow the money from a lending institution
and they would rather give the purchasers 10 per cent deduction in the price.”

But Kanov, who owns the Beach Motel in North Dade and has sold real estate
for a number of years in South Florida, sensed the company might be in deep
financial trouble. : :

He placed an ad in the Herald for all potential Emerald Isles West purchasers
to contact him.

More than 100 did, and they formed a corporation and hired the law firm of
Poliakoff, Becker and Sachs to represent them.

Attornev Peter Sachs, who has been representing the group in court, said as
much as $1.5 million in deposits had been received by Barth Construection.

In late 1974, Clevetrust, an Ohio real-estate investment trust, filed a fore-
closure suit against Barth, alleging that a $3.5 million loan had not been repaid
in a timely fashion.

Sachs attempted to intervene in the suit, asking the court to halt the fore-
_closure proceedings to protect the rights of the people who had put down deposits
on the uncompleted property.

A Broward court ruled against Sach’s motions on every issue except one and
Sachs took an appeal.

The appeal has not been acted on by the court since 1975.

“What Barth was doing was perfectly legal at the time,” Sachs said. “He was
using the deposit money to construct new units with. The Florida Legislature
recently passed a law which partially protects the buyer. It limits the amount
of the deposit which may be used for construction, but it’s not enough. - -
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“The sad part about it is that this tragedy could be repeated unless the state-
Legislature does something about it,” he said. In every other state, he said,.
the use of deposit funds for construction is illegal.

Clevetrust has demonstrated no great enthusiasm for an out-of-court settle--
ment with the unit purchasers, Sachs said.

*“They’re afraid of setting a precedent.”

What happened to the people who put the money down ?

“I know at least one man who worried about getting his money back night
and day. His family said it bothered him constantly. He finally developed a heart
condition and died. You can’t say this sitnation was the cause, but it certainly
didn’t help,” Kanov said.

The failure of the condo also split up one couple, Kanov said.

“They argued so much and so long about who had talked the other into in--
vesting in the place that they finally got a divorce,” Kanov said.

Vincenzo Armetta was one of those whose apartments hadn’t even begun.

He now lives in Margate.

“What bothers me about it is that they took a $10,000 check from me just
two weeks before the whole thing folded,” Armetta said.

In all, he had invested some $18,775, he said, counting his down payment on
the apartment he never received, plus the additional “investment money” he
had put down in an effort to get his apartment at a cheaper price.

“I wasn’t hurt as badly as some, but I felt it,”” Armetta said.

There were others, not just Floridians, who were drawn into the deal.

Frank Di Giovanni of 1357 83rad St., Brooklyn, had paid $11,550.

Milton Fishman of 671 NE 195th St., North Miami, paid the developer $10,-
128.56.

Carol Weiss of 17120 NW 45th Ct.,, Opa-locka, a legal secretary, had paid
$9.950.

Eugene Zalewski of 3253 Foxcroft Rd., Miramar. had paid $9.447.16.

For some, these sums represented their life savings. For others, it was bor-
rowed money, which meant it had to be paid back, with interest. ’

And what of the developer?

“Out of the blue, Jerry Barth called me one day.” Sachs said. “He said he is:
living in California now and that he has ‘got religion.’ He said he sincerely
hopes all the people involved get their money back.”

Barth’s religious inclinations did not blossom with his financial difficulties,.
unit owners said. During the heyday of condo sales, Barth halted work in his
office every Wednesday while an itinerant preacher whom Barth kept on the
payroll preached a church service from 1 to 4 p.m.

Some people just put the minimum amount of money on one apartment. Some
of them could afford it. For others, it was their life savings and the loss of the
apartments meant they had to move in with children or with relatives.

For others, it was an investment loss.

One doctor bought three of the apartments for cash, Kanov said. He still has
$91.000 tied up in the transaction.

Regbie and his fellow tenants of the still-uncompleted livable section of the
development have had to provide their own funds for maintenance of the prop-
erty and to settle utility hills and such.

ExnisiT B
FiNAL REPORT OF THE GRAND JURY

In the cireuit court of the eleventh judicial cirenit of Florida in and for the
county of Dade, fall term 1975, circuit judge Harold R. Vann, presiding.

MARTIN LUTHER KING JR. BOULEVARD DEVELOPMENT CORP.

We received reports of misuse of federal funds channeled to the Martin Luther
King Jr. Boulevard Development Corporation. We refer this matter to the Fed-
eral Grand Jury and urge them to investigate.

CONTROL OF BUILDING INSPECTIONS

The Grand Jury heard testimony concerning building inspection practices in
Dade County and the City of Miami. One former inspector told us that inspection
practices of the last several years have resulted in the construction of buildings
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which could be blown away in another “1926 Hurricane.” The evidence we heard
supports this statement. ’

County officials themselves condemned inspection practices during the period
of increased construction in Dade County. A Building Department official said
that to kKeep construction going an inspector had to inspect 30-36 sites a day. No
inspector could properly and adequately inspect that many sites in one day. In
other areas we heard that Dade County Building Inspectors failed even to per-
form inspections. No excuse, whatsoever, can exist for the County to permit such
inaerion.

Instead of requiring thorough, proper inspections, the County gave into the
pressure of the building industry. The County should have been prepared to ade-
quately staff the Department during peak periods of construction with trained
personnel. It was not prepared.

As a result, boondoggles such as the El Conquistador Condominiums were built.
TLast year a Dade Circuit Judge awarded unit owners in this complex a
$1,174,869 judgment for defects including code violations in the construction of
the buildings.

Proper inspections would have revealed these defects and proper enforcement
would have resulted in these defects being corrected before the Final Certificate
of Occupancy was issued. Lack of manpower is no excuse. The County should have
provided manpower for the Building Department.

Building Department officials told us that often inspectors rely simply on con-
tractors whom they feel they could trust. The sad fact is, however, that the
Building Department cannot be sure that the contractor who secures the building
permit will actually supervise the construction. Neither the City of Miami nor
Dade County Building Departments have been able to insure that licensed con-
tractors are supervising a particular job. This is a sad commentary on inspection
practices.

Building officials told us that many of the problems that have arisen involve
only workmanship and not human safety. Officials claim that the South Florida
Building Code does not address itself to workmanship standards. Shabhy work-
-manship should not be tolerated. Proper standards for workmanship should be
included in the Building Code.

In the meantime, officials of both the City of Miami and Dade County Building
‘Department should do everything within their power to make sure all structural
defects in a building are corrected before issuing a Certificate of Occupancy.

We were disturbed at statements from a City of Miami Building Official that
‘the City accepts less than the South Florida Building Code requires. For example.
stair heights of 610’ are accepted when the Code requires 7 feet; block wall
widths of 7% inches are accepted when the Code requires 8 inches. If the Code
«pecifies a standard that standard should be met. Statements that individual
inspectors must make judgments in these situations are absurd.

We were concerned at the lack of training on the part of huilding inspectors in
either the City of Miami or Dade County Departments. Inspectors come from
the trades and are oriented toward the private contractors. The job of inspector
must he professionalized. formal training must be provided and salary scales
should be set in a flexible fashion capable of attracting competent persons even
in boom times.

Dade County Building officials themselves described their hookkeeping and
record keeping as sloppy. They described files, too often as lost. We are con-
cerned ahout such a situation.

TWe helieve any Building Department should serve the public and the construc-
tion industry in a fair. impartial and efficient manner. We heard some complaints
that inspections are not promptly made even in less hectic times of construetion.
We heard Building Officials themselves express concern at the length of time
renuired to process plans.

To remedy the problems we have described, we recommend the following :

1. Building inspectors should receive formal training as inspectors before
assuming their duties. They should be examined and certified as competent
“to perform the work of inspectors before undertaking their duties.

2. Salary scales should he established which make the position of inspector
competitive with that of jobs in the trades no matter what the economic con-
ditions are at the time.
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. 8. All Building Departments should be able to expand to meet rising con-
struction demands for inspection promptly, efficiently and thoroughly. Quality
.should never be sacrificed for quantity. )
. 4. Sufficient staff in decision making positions*should be available to ef-
‘ficiently expedite the processing of plans.

5. Uniform standards for workmanship should be immediately incorporated.
into the South Florida Building Code.

6. Fire inspectors should be required to regularly inspect all new construc-
tion from the moment construction commences. )

7. All Building Departments should institute procedures to insure that
the contractor who obtains the permit actually supervises the job. Failure
“to do so should result in the imposition of severe penalties.

8. Immediate steps should be taken by the Dade County Building and
Zoning Department to develop proper bookkeeping and record-keeping pro-
cedures. .

9. No temporary Certificate of Occupancy should be issied so long as there
is any violation of the South Florida Building Code in existence.

- ExHIBIT F
{From the Miami Herald, Nov. 26, 1975] .

Bumping CopE Not ENFORCED

(By Steve Parker)

Many municipal building departments in Broward County are.not properly en-
forcing provisions of the South Florida Building Code, A. J. Collins, chairman of
the Broward County Board of Rules and Appeals said Thursday.

Collins made that statement after a two-hour board of rules and appeals
sponsored seminar held to explain the duties of inspection personnel as outlined in
the building code.

“I’'d say many weren’t enforcing it,” Collins said. “It’s been bad enough that it
requires what we’ve had today.”

Collins would not name the delinquent departments.

He stressed to a crowd of more than 160 persons, comprised mostly of county
and municipal inspection officials, the importance of obeying the-code.

“It is the primary duty of every man who owns an inspection position in a
municipality to enforce the provisions of the South Florida Building Code. In
no way are you to violate the law no matter what city official tells you to do so,.
whether it be the mayor or whoever,” Collins said.

“If you've committed a code violation, somewhere along the line the fur is.
going to fly,” he added. “We don’t want problems such as we’ve had recently.”

Collins later said he was veferring to problems in Lauderdale Lakes, where
three inspection officials were suspended for not doing required inspections and
not properly issuing building permits. While Lauderdale Lakes' former chief
building official’s license was revoked, the board of rules and appeals later lifted.
the other two officials suspensions.

TAMARAC OFFICIAL FAILED CouNTy BUIlLping TEST

(By Ted Stanger) .

Tamarac’s suspended chief building official failed a countywide building exami--
nation last year, just one month before he took over the city position, eounty
records show.

Daniel Salvucci, who was temporarily suspended this week because he hadn’t
lived within Tamarac city limits as required by the city charter, scored 30.5-
points of a possible 100 on the county building exam required of all general con--
tractors who build in county areas. Passing is 75.

Salvucci failed the exam June 8, 1974, three weeks before a new county law
required all new chief building officials to pass the county exam.

‘City manager Gross said he was not aware of Salvuceci’s test result and would.
bring it to the attention of the city council.



Gross recently disqualified Tamarac’s chief electrical inspector, John Smith,
after learning that Smith had twice failed the county-sanctioned electricity test.

Salvucei obtained county certification for his position by passing an exam
given at Deerfield Beach in May, 1974, with a 77. Many municipal exams were
criticized that year by a grand Jjury report that said certification was being issued
by cities “in a careless, reckless and completely unprofessional manner.”

Salvucei said he took the county exam because he had not yet received the re-
sults of his Deerfield Beach testing. .

Salvucei attributed his falling score on the county test to his lack of experi-
ence as an inspector at that time. He started working for Tamarac in March, 1974,
and was made chief inspector in J uly, 1974. ’

“I was new to the business then,” he said, “but just try me now.” He said he
planned to take another exam, administered by the state,

EDITORIAL : THOSE INSPECTIONS ARE SIGNIFICANT

You wouldn’t think an inch of pipe would make much difference, but just ask
the residents of Hollywoodis Townhouse Villas what it has cost them.

Because the plumbing subcontractor installed a four-inch rather than the
specified five-inch sewer bipe, residents in the last two Years have spent $4,000
for unclogging with another $8,000 in repair expenses possibly to follow.

Why did it happen? The builder, who got the city building department’s ap-
proval to depart from the blueprints, says he isn’t liable. The plumber who in-
stalled the pipe, says he isn’t responsible either.

The building department chief, Dave Murchison, said the inspector on the job
in 1973 determined that the four-inch pipe would be adequate and that the South
Florida building code, allows “alternate methods.”

Yet once the residents moved in, their sewer pipes began to clog up. Engineers
point out that the extra one inch of pipe is significant because a five-inch pipe has
56 per cent more cdpacity than a four-inch pipe.

And last year Murchison referred to the four-inch pipe as a violation when he
ordered the Townhouse Villas owners to correct the situation by installing a five-
inch sewer pipe. : .

You can guess who finally pays for all this confusion—the unsuspecting resi-
dents. As resident Morris Goldenberg put it, “You expect when you buy a new
home that the city has done its job and inspected it properly.”

His comment underscores the importance of thorough building inspections
which insure that all requirements of the building code are met,

It is why The Herald’s Broward News Section has continued to look into
building inspection practices that ultimately end up vietimizing unsuspecting
buyers.

y [From the Fort Lauderdale News, Dec. 9, 1975]

EDITORIAL: BUILDING VIOLATIONS Point Up THE NEEDp ForR COUNTY AcrioN

Let the buyer beware is an admonition that applies all too well to the pur-
chasers.of homes in Broward County. And it appears that the buyer of a home
had best beware mostly of his own safety because of shoddy construction that
has been allowed.

Bvidence is mounting that a great number of persons have bought a lot of
trouble along with their new homes . . . trouble in the form of dangerous elec-
trical and structural defects.

The South Florida Building Code, the law designed to insure the protection of
safe and sturdy buildings, has not been followed. And the guardians of that law,
the building inspectors in the cities where these homes have been built, have
failed to see that the code is enforced.

The widespread reports of such violations has prompted Broward County State
Atty. Philip Shailer to begin an investigation that will undoubtedly end up before
the grand jury. The announcement of the investigation by Shailer comes about a
week after The News ran a comprehensive story indicating numerous cases of
possible code violations in West Broward cities,

In some cases the failure to enforce the code may have been caused by incom-
petence. In some it seems just plain negligence. It is suspected in other cases that
it may be inspectors looking the other way for a price.
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Asst. State Atty. Harry Gulkin, who will head up the investigation, points out
that violations of the code are crimes and that elected officials who knowingly
allow the violations to exist or do not correct them can be removed from office.

Meanwhile, it is the homeowner who is holding the bag. It is not fair to penalize
him for something he didn’t do.

It may just be that some cities may find themselves legally Tesponsible to make
the corrections or see that they are corrected. :

This is not the first time that the grand jury has taken note of the handling of
building inspections by the cities in Broward County. But it is evident that the
warning that corrective steps needed to be taken was not enough. It is important
now that the conditions which allowed the violations to happen are not permitted
to continue.

1t is bad enough to consider the tremendous investment of money these home-
owners have in the property involved, but even more concern is the danger to life
and property that exists.

In addition to any criminal action, it is mandatory that qualified inspectors are
hired by the cities and that rigid requirements are met for such jobs. .

It may be best to take inspectors out from under control of the cities and put
them under a countywide board.

The county board of Rules and Appeals has the power to file suits to stop
shoddy construction of which it is aware and should exercise that power where
appropriate.

The building code itself should be better defined to insure greater compliance.

The time is past for officials to ignore warnings. County officials must act te
insure the proper protection of lives and property.

ExnIiBIT G
FINAL JUDGMENT

In the circuit court of the eleventh judicial circuit of Florida, in and for Dade
County, general jurisdiction division, case No. 74-2938.

Tl Conguistador Condominium, Ine., plaintiff/counter-defendant, v. Mr, and
Mrs. William Day. et al., defendants/counter-plaintiffs, and El Congquistador Con-
dominium, Ine., third party plaintiff, v. Planas and Franyie Engineers, Inc.,, a
Florida corporation, and Juan BE. Planas, individually, third party defendants.

This cause having come on for final hearing, and the Court having heard testi-
mony, received memoranda of law and final argument of counsel, the Court finds
as follows :

1. The builder-developer of El Conquistador Condominium South was and is
El Conquistador Condominium, Inc., the Plaintiff/Counter-defendant. )

9. The builder-developer of El Conquistador South (i.e. Phase I) erected and
constructed the several buildings in said phase below the accepted construction
standards prevailing in the community and, in numerous respects, contrary to
both plans and specifications for the building and the South Florida Building
Code. ’

3. The evidence and testimony clearly demonstrates that the defective con-
struction has resulted and will continue to result in ongoing maintenance prob-
lems and structural defects. The Counterdefendant’s witness, Paul Gioia, con-
firmed the substandard construction and workmanship of these buildings, as
initially proven by the Counterplaintiffs by substantial competent evidence.

4. The Court finds the circumstances of the construction of the El Conquistador
project to be both inexplicable and incredible and the Court observes that it is
perplexing that this matter has not been thoroughly considered by the Grand
Jury.

5. The engineer on the project. Planas and Franyie Engineers, Inc. and Juan
Planas individually had a moral obligation and professional responsibility to
report the flagrant violations of the building code (which the Court finds to exist)
to the appropriate county authorities. at the earliest reasonable opportunity.
However, the Court finds that said engineers technically complied with the legal
«(zl)lligntions imposed upon them as special inspector by the South Florida Building

ode,
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6. The Court specifically finds the following defects to exist as a result of the
‘breaches by the Counterdefendant and assigns as monetary damage, the sum
indicated alongside each item:

Fill and foundation including unclean and poor quality fill, failure
to adequately compact, failure to provide a vapor barrier and other

problems relating to the first floor slab ard its thickened edge____- $61, 924
Plus, preventative termite treatment 9, 639
Variations in stair treads and risers T, 715
‘Gates to prevent access to the roof 315
Fire rated partitions not provided between all apartment units___._.__ 60, 636
Electrical not in accordance with code. 9, 945
Masonry walls improperly constructed 196, 650
Stucco 13, 500
Roofing, including failure to insulate, improper slope, drainage and

flashing, and raised electrical conduits 177, 585
Walkways and balconies discontinuous 74, 853
Interior floors at same elevation as exterior walkways and balconies_. 258, 696
First floor elevation not sufficiently above grade (building E) —_______ 17,100
Intercom system (close exposed pipe) 1, 800
Drywall system unstable 11,484
Architectural columns deleted 18, 909
Air conditioning defects 180, 270
Awning windows omitted 54, 588
Asphalt parking defects 19, 260

In addition to the items above enumerated there are several items of defective
construction for which the actual damage figure is not at present readily deter-
minable or where the cost of correction or repair is prohibitive. These items in-
clude the placement of rigid metalic econduit less than 18’ below the surface of
the ground, expansion Jomt defects, flat plate (slab) design not in accordance
with code requirements, improper construction practices with respect to rein-
forcing steel and concrete, and diminished value of the condominium property
and units.

7. The Court makes no finding herein with respect to the liability of other
parties, such issues having been reserved to be tried separately.

In accordance with the foregoing findings of fact, it is

Ordered and adjudged that

1. Third party defendants Planas and Franyie Engineers, Inc. and Juan E.
Planas’ motion for directed verdict is granted and the third party complaint be
and it hereby is dismissed.

2. Counterplaintiffs, William Day, et al., shall have and recover from the
Counterdefendant, El Conquistador Condominium, Inc. the sum of $1,174,869
for which let execution issue forthwith.

3. Sums received by execution or other satisfaction of this judgment, by
Counterplaintiffs or their attorneys in their behalf shall be paid into a Trust
Account for the benefit of the class of Phase I unit owner represented by the
named Counterplaintiffs to be administered by Steven Hessen, Esq. as Receiver,
who shall collect said judgment by execution or otherwwe and utilize said
funds, after appropriate allowance for attorney’s fees agreed to by Counter-
plaintiffs, to maintain and/or repair and/or rehabilitate the condominium
property with respect to the items enumerated in paragraph 6 hereof. The
Receiver is further authorized and directed to file a report of his survey and
recommendations to the Court within 45 days of this Order,

4. The ‘Court reserves jurisdiction to enter an Order respecting costs upon
motion at some future date.

Done and Ordered at Miami, Dade County, Florida, this 31st day of July,
1975.

Triomas A, TESTA,
tircuit Judge.
40-759—79——7
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ExHIBIT K

INCREDIBLE RECREATION LEASE PAYMENTS “UNCONSCIONABLE"?

A table to give the real facts about recreation leases that have a cost-of-living
escalation clause—this table assumes the cost of living will increase 5 percent
in each and every year, and future year. This table provides multipliers to (1)
determine the approximate lease payment for a period in any future year, and
(2) determine the total of all lease payments through any future year.

Examples: If the initial lease payment of a condo is or was $100,000 per
year, in the 99th year the lease payment will be about $11,927,500, or 119.275.
times $100,000 (see table, column A). The total of all lease payments through
the 99th will be about 2484.785 times $100,000, or $248,478,500 (see column B).
If the initial lease payment of a condo is or was $100,000 per year, in the 20th
year the lease payment will be about $252,600, or 2.526 times $100,000 (see:
column A). The total lease payments through the 20th year will be about
$3,306,500, or 33.065 times $100,000 (see column B).

Year A B Year A B Year A B Year A B*
3.386 51.113 11.467 220.815 795, 486
3.555 54.669 _ 12.040 232,856 836. 260-
3.733  58.402 12.642 245,498 879,073
3,920 62.322 13.274 258.773 924, 027
4.116  66.438 13.938 971.228
4.321 70.760 - 14.635 1,020.790
4,538 75.298 . 15,367 1,072.829
4,764  80.063 . 16.135 1,127.471
5.003 85.066 . 16.942 1,184,844
5.253  90.329 17.789 1,245,087
5.516 95.836 18.679 1,308. 341
5.791 101.628 19,613 1,374.758

107.709 20.593 1, 444, 496,

6.385 114.095 21.623 1,517.721
6.704 120.799 22.704 1, 594, 607
7.039 127.839 23.839 1,675.337
7.391 135.231 25.031 1,760.104
7.761 142.993 . 26.283 1, 849.109~
8.149 151.143 27.597 1,942,565
8.557 159.700 .. 28.977 2,040,693
8,985 168.685 30.426 2,143.728
9.434 178.119 31.947 2,251.914
9,905 188.025 33.545 2,365.510
10.401 198,426 35.222 2,484,785
10.921 209.347 36.983 2,610, 025.

Source: Prepared by R. E. W hals tor the Condominium Executive Council of Florida, Apr. 3, 1974,

ExHIBIT M

ExcERPT FROM THE SOUTHERN REPORTER (FLORIDA)

Marvin Franklin and Norman Franklin, Appellants,
.

White Egret Condominium, Inc.,, a non-profit Florida corporation, Appellce.

No. 76-1535. District Court of Appeal of Florida, Fourth District, Aug. 9, 1977.
Rehearing Denied May 31, 1978.

Sale of a condominium apartment was made to one purchaser whose applica-
tion had been approved by condominium association. and he conveyed half of his.
interest in apartment to his brother. Condominium association brought suit
seeking declaratory judgment that transfer was void. Brothers’ request for jury
trial was denied, and the Circuit Court for Broward County, Gene Fischer, J.,
entered final judgment setting aside transfer by deed. Brothers appealed. The
Distriet Court of Appeal, Kovachevich, Elizabeth A., Associate Judge, held that:
(1) ownership of an apartment by two blood brothers was permissible under
condominivm articles; (2) purchaser and hrother met restriction that apart-
ment was to be used only as a “single family residence”; (3) transfer by pur-
chaser of one-half interest in apartment to brother did not require approval of
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-association; (4) condominium article prohibiting children under age 12 from
residing on premises was unconstitutional, and (5) trial court did not err in
refusing jury trial.

On petition for rehearing, the court, Cross, J., held that action of condominium
association in seeking to invoke powers of trial court to compel reconveyance
of interest in condominium apartment enabled the court to pass on question
whether restrictive covenant violated Fourteenth Amendment.

Letts, J., dissented and filed opinion.

Affirmed in part, reversed in part, and remanded with directions.

1. Estates 11

Where condominium articles specifically allowed joint ownership of apartments
and made no limitation upon amount of owners or character of ownership group,
ownership of an apartment by two blood brothers was permissible.

2. Covenants 49
Provision of condominium articles which prohibited use of condominium
apartment for any purpose other than as a “single family residence,” being a
restriction or free use of property, was to be strictly construed in favor of free
and unrestricted use of real property.
See publication Words and Phrases for other judicial constructions and
definitions.

3. Covenants 49
A restrictive convenant must be read in context of entire document in which
it is contained.

4. Covenants 103(1)

Restriction in condominium articles that apartments were to be used for no
purpose other than as a ‘“single family residence”, taken in context of joint
ownership provision, was met by two brothers who jointly owned apartment,
even if they constituted two separate. families, in that each of brothers alter-
nated their stays on premises and use to which they put apartment was that of
a single-family dwelling.

See publication Words and Phrases for other judicial constructions and
definitions.

3. Covenants 92

Where condominium articles specifically allowed transfer of apartment te
member of “immediate family,” without approval of association, conveyance
by purchaser of apartment of an undivided one-half interest in apartment to
his brother was valid despite failure to seek approval of condominium
association.

6. Constitutional Law 82(9), 2/2.1; Estates 11

Condominium article prohibiting children under age of 12 from residing on
condominium premises was an unconstitutional violation of apartment pur-
chaser’s rights to marry and procreate; furthermore, no compelling reason was
shown for the prohibition, and fact that condominium association provided for
designation of children guests and had certain families with children under 12
residing on premises made enforcement of restrictions unreasonably selective
and arbitrary and thus a violation of equal protection. U.S.C.A. Const. Amend. 14,

7. Jury 18 :

In action by condominium association seeking declaratory judgment that trans-
fer by apartment purchaser of one-half interest in apartment to his brother was
void, trial court did not err in refusing t¢ grant brothers’ motions for jury
trial, in that question for determination involved title to real property, no claim
or counterclaim was made for damages or any other commonlaw issue, and jury
trial, if affordable at all, was subject to discretion of trial court.

ON PETITION FOR REHEARING

8. Constitutional Law 213(%)

So long as objectives of restrictive covenants contained in condominium
documents are effected by voluntary adherence to their terms, no state action
would be involved, and no rights protected by Fourteenth Amendment te .the
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United States Constitution could be said to have been violated. U.S.C.A. Const.
Amend. 14.

9. Constitutional Law 213(4)

By seeking to invoke powers of trial court to compel reconveyance by apart-
ment owner of one-half interest in condominium apartment to owner’s brother
on basis that conveyance was contrary to rules of declaration of condominium,
condominium association invoked sovereign power of state to legitimize re-
strictive covenants in question, thus enabling District Court of Appeal to pass
upon question whether covenant was violative of Fourteenth Amendment to the
United States Constitution. U.S.C.A. Const. Amend. 14.

10. Constitutional Law 82(9), 83(1); Covenanis 1

Restrictive covenant forbidding occupancy of condominium premises by fami-
Jies with young children amounts to substantial interference with choice to beget
and bear children ; other constitutionally protected interests which may also be in-
fringed to varying degrees by such restrictive covenant include interest which
supports free and open travel among the states, interest which parents have
in being able to supervise their children’s education and enjoy their com-
panionship, and interest concerning family living arrangements. U.S.C.A. Const.
Amend. 14.

11. Constitutional Law 82(10)

In our society the family unit is swathed in protection of the Constitution,
and any substantial interference directly affecting family must be supported by
countervailing and superior interest. U.S.C.A. Const. Amend. 14.

12. Constitutional Law 83(1)

Constitutional rights, even those characterized as fundamental, are not abso-
lute ; occasionally, exercise of protected right must give way when public interest
is sufficiently compelling to justify infringement of personal liberties.

James G. Kincaid, Fort Lauderdale, for appellants.

Michael K. Davis of Watson, Hubert & Davis, Fort Lauderdale, for appellee.

Kovachevich, Elizabeth A., Associate J udge.

Appellants-defendants appeal a final judgment entered in favor of the appel-
lee-plaintiff-condominium which set aside the transfer by deed of a certain owner-
ship interest from one defendant-brother to the other defendant-brother on the
‘basis that the same was contrary to the rules of the declaration of condominium
which prohibited ownership by more than one family, and ordered the reconvey-
ance by defendant, Norman Franklin of all of his interest in an apartment back to
defendant Marvin Franklin. Of the six points raised on appeal, four have merit,
and on the same, we reverse.

Defendants are out-of-state residents who desired to purchase a condominium
apartment; their plans were contingent upon owning it jointly. Defendants de-
cided to purchase a certain unit which was then owned by a Mr. and Mrs. Murray,
who had listed the property for sale with a real estate broker, who represented
those sellers. A salesman for that broker brought the ultimate purchaser, de-
fendant Marvin Franklin, together with the owners in negotiations which culmi-
nated in the signing of a contract for the purchase of said apartment in the name
of “Marvin Franklin or nominee”,

Defendants testified that they wanted this apartment as a joint venture so
that their respective families would have a place to stay when they visited Flori-
da; they maintained that this was the sole motivation for their purchase in the
first instance. Both defendants applied for approval of ownership and submitted
membership applications to the plaintiff. There is a conflict in the testimony as to
whether or not the plaintiff failed to give written notice of rejection of either of
the applications to the unit owner; defendants contend that under Article XXII
of the Declaration of Condominium, failure to give such written notice within
ten (10) days was tantamount to consenting to the defendants’ applications. At
the closing, defendants’ attorney was informed that defendant Norman Franklin’s
application could not be found. Sale of the apartment was made to defendant
Marvin Franklin, whose application had been approved, and who then conveyed
half his interest to defendant Norman Franklin.

Plaintiff asserted that defendant Norman Franklin’s application had never
‘been accepted because he had a child under age twelve in violation of condominium
rules. Despite said rules, defendant Norman Franklin had been informed by the
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real estate agent for the Murrays that it was permissible for non-Florida resi-
dents to have guests under the age of twelve (12) live there, and, defendants were
aware of two other non-Florida residents in the condominium with children under
twelve (12) years of age. Ten (10) months after the closing, plaintiff brought
suit seeking a declaratory judgment that the transfer from defendant Marvin
Franklin to himself and his brother vesting an undivided one-half (%4) interest
in said apartment in each of them was void. The lower court denied defendants’
request for a jury trial and subsequently entered a final judgment, as indicated
hereinabove.

[1] This point on appeal questions the holding of title jointly by defendants.
Ownership by the two defendant blood brothers was permissible; Article X
specifically allows joint ownership of condominium apartments: “Membership
may be held in the name of more than one owner . ..” In the entire Article
there is no mention of any limits upon the amount of owners or the character of
the group that might own the apartment; the word “family” is not even men-
tioned in the provision. It speaks not to the manner of use but specifically to
the number of owners. The court should not now aid the plaintiff in reading a
new and unstated restriction into the unqualified language of its own condo-
minium document.

The next point questions what a “single family” is. Defendants contend that
they were members of a single family and the use to which they put the con-
dominium apartment was that of a single family residence. Article XXIII pro-
hibits use for any other purpose than as a ‘“single family residence.” The word
“family” has been used to describe a number of different sets of relationships and
there is no consensus as to exactly what a family is. A zoning ordinance in
Carroll v. City of Miami Beach, 198 S0.2d 643 (Fla. 3rd DCA 1967), defined a
family as “one or more persons occupying premises and living as a single house-
keeping unit”. The most recent federal expression on the same was an opinion
filed on May 31, 1977, by the Supreme Court of the United Stateg in Moore v.
City of Bast Cleveland, Ohio, 431 U.S. 494, 97 S.Ct. 1932, 52 L.Ed.2d 531, wherein
a muniecipal housing ordinance sought to limit occupancy of a dwelling unit to.
members of a single family, but defined ‘“family’” in such a way that the appel-
lant’s household did not qualify.

In reversing, the majority concluded that the ordinance there deprived the
appellant of her liberty in violation of the due process clause of the Fourteenth
Amendment ; it expressly selected certain categories of relatives who may live
together and declared that others may not. The court indicated that the strong
constitutional protection of the sanctity of the family established in numerous
decisions of the Supreme Court extends to the family choice involved in that
case and is not bound within an arbitrary boundary drawn at the limits of
the nuclear family, which essentially is a couple and its dependent children. In
conclusion, the court said that the history and tradition of this nation compel a
larger conception of the family: ¢ . . . the Constitution prevents East Cleveland
from standardizing its children—and its adults—by forcing all to live in certain
narrowly defined family patterns.” In his concurring opinion, Mr. Justice Stevens
finds that the right involved is the right to use one’s own property as one sees fit.

[2-4] The confusion surrounding the definition of the term ‘“family” must be
taken into account when interpreting the restrictions in the instant case, sub
judice. As a restriction on the free use of property the single family rule must
be “strictly construed in favor of free and unrestricted use of real property”.
Moore v. Stevens, 90 Fla. 879, 106 So. 901 (1925). “Substantial ambiguity or
doubt must be resolved against the person claiming the right to enforce the
covenant.” BMoore, supra, at 904. A restrictive covenant must be read in the
context of the entire document in which it is contained. Moore, supra. When the
“single family residence” restriction is read in conjunction with the context of:
the joint ownership provision, the two sections are inconsistent, and inherently
ambiguous. Even if one were to consider that the defendants constitute two
separate families, the use to which they put the apartment was that of a single
family dwelling; according to the record herein, each of the defendants alter-
nated their stays on the premises.

[5] Two other points involve the subject of approval, but regarding different
conveyances. Article XXII deals with written notice of disapproval to the Mur-
rays, who were then owners of the apartment, and did not require notice to the
defendants. The Murrays did not convey to both defendant brothers; they con-
veyed to defendant Marvin Franklin. From the record on appeal, the Murrays
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are not parties to this law suit and have made no complaint concerning this pro-
cedural matter. Further, the conveyance in dispute, sub judice, is not the con-
veyance from the Murrays, but rather, is the conveyance from the defendant
Marvin Franklin to his brother. Thus, the question is whether or not, under the
facts of this case, the conveyance of an undivided one-half interest in the apart-
ment from defendant Marvin Franklin to defendant Norman ¥ranklin required
any approval. Article XXII specifically allows transfer of an apartment to a
meinher of the “immediate family”; no approval is needed for such a transfer.
Plaintiff concedes that where other requirements and restrictions were satisfied,
an owner does not need the approval by the condominium association to convey an
outright fee simple interest in the apartment to his brother. Defendant Norman
¥ranklin is a member of the immediate family of Marvin Franklin. Thus, the
transfer of part of the interest in the apartment from Marvin Franklin to Marvin
Franklin and Norman Franklin was valid.

The final point on appeal that we find has merit relates to a restriction in
eondominium documents against children under the age of twelve (12) as an
unconstitutional restriction and violation of defendant Norman Franklin’s rights
to marriage, procreation, and association, and violation of his right to equal
protection of the laws. .

[6] Article XXIII prohibits children under the age of twelve (12) from re-

siding on the condominium premises. This was the reason given by plaintiff for
its disapproval of Norman Franklin’s membership application. The instant case
involves a number of rights which the Supreme Court of the United States has
Iabeled “fundamental” : the right to marry, Loving v. Commoniwealth of Virginia,
388 U.S. 1, 87 S.Ct. 1817, 18 L.Ed. 2d 1010 (1966), and the right to procreate,
Skinner v. Oklahoma, 316 U.S. 535, 62 S.Ct. 1110, 86 L.Sd. 1655 (1942), and the
right to marital privacy, Griswold v. Connecticut, 381, U.S. 479, 85 S.Ct. 1678, 14
L.Ed 2d 510 (1965). This restriction is an unconstitutional violation of this de-
fendant’s rights to marry and procreate. Further, no compelling reason has been
shown for refusing to allow children under twelve (12) to reside in the con-
dominium. It seems difficult to comprehend that change that occurs on a child’s
twelfth birthday which suddenly renders him fit to live in the condominium, and
the plaintiff has offered no explanation regarding the same. Additionally, the
plaintiff provides for a designation of children guests and has certain families
with children under twelve (12) residing on the premises. Thus, the enforcement
of the restriction is not only unsupportable by a compelling interest but is ob-
viously unreasonable, since the plaintiff seeks to selectively and arbitrarily en-
force the restriction. Even if the rule were valid, such unequal enforcement would
be a violation of equal protectior, Fast Coast Lumber Terminal v. Town of Baby-
ton, 174 F.2d 106 (24 Cir. 1949).
" We find that the trial court erroneous]y ordered defendant Norman Franklin
to transfer his interest in the apartment to defendant Marvin Franklin, and
reverse the lower court and remand for the entry of a final judgment in favor of
defendants, Marvin Franklin and Norman Franklin.

[7] However, on the other point raised on appeal, we affirm the trial court. The
lower court did not err in refusing to grant the defendants’ motion for a jury
trial. In this cause, the question for determination involvead title to real property.
No claim or counterclaim was made for damages or any other common law issue.
Considering the equitable nature of the complaint, any jury trial, if affordable
at all, is clearly subject to the discretion of the trial court, and no abuse of dis-
eretion is shown. See Commodore Pleza at Century Twenty One Condominium
Association, Inc. v. Century Twenty One Commodore Plaza, Inc. 290 So. 2d 539
(Fla. 3rd DCA 1964) ; Davis v. McGahee, 257 So. 2d 62 (Fla. 1st DCA 1972).
" Accordingly, we affirm, in part, and reverse, in part, and remand, with direc-
tions consistent with the views expressed herein.

Affirmed, in part; Reversed, in part, and Remanded, with directions.

Mager and Cross, JJ., concur.

On petition for rehearing ; Cross, Judge.

By petition for rehearing, appellee, White Egret Condominium, Inc., asks
reconsideration of our determination that a restrictive covenant contained in
condominium documents forbidding residency by families with children under
twelve years of age is unconstitutional and therefore is unenforceable in the
courts of this state.
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[8, 9] Appellee correctly points out that the constitutional protection envisaged
by the Fourteenth Amendment to the Constitution of the United States has been
.consistently held to inhibit only state action and offers no recourse against merely
private conduct, no matter how discriminate or repugnant to public notions of

wrongfulness.! So long as the objectives of these types of agreements are effectu-
:ated by voluntary adherence to their terms, it is clear that no action by the state
would be involved, and therefore no constitutionally protected rights can be said
to have been violated.

State action is, however, a broad concept and the actions of state courts and
.of judicial officers performing in their official capacities have long been regarded
.as state action.? When the appellee as plaintiff below sought to invoke the powers

of the trial court to compel a reconveyance of the interest of Norman Franklin
rin the condominium apartment to his brother, it invoked the sovereign powers of
the state to legitimize the restrictive covenant at issue. This court therefore owed
a duty to carefully scrutinize that covenant with a view toward forbidding its
-enforcement should it fail to pass constitutional muster.

In our original opinion rendered in this matter ® we chose to concern ourselves
with an examination of the constitutional rights of appellants as parents rather
than to focus on the rights of appellants’ children to be free of discrimination

.due to their age. The question presented was whether the recognized constitu-
‘tional right of privacy * protects a family from losing its interest in property
:solely because children under the age of twelve reside with their parents. In
view of the unique position of homage which the family unit enjoys in our
:society ® and with regard to the panoply of rights associated with family life’
we determined that the right of privacy grants to the family protection from
-unreasonable restrictions on the use of a residence.

We express particular concern for the intrusion which a restrictive covenant
such as that at issue has on the decision to beget and bear children. The right
‘to be free of unwarranted interference with the decision to have children has
‘been identified on numerous occasions by the United States Supreme Court as
one of the matters protected by the right of privacy.” Recent decisions ® by that
-court make it clear that the Constitution will not permit any undue burden
being placed on the decision to bear a child. There can be little doubt that the
‘restrictive covenant forbidding occupancy of condominium premises by families
“with young children amounts to a substantial interference with the choice to
beget and bear children. The fear of being compelled by the courts of this state
through the operation of this covenant to sell or relocate a family domicile
‘merely because a couple may choose to have children is a burden which neither
the Constitution nor this court will condone.

[10, 11] We pause to note that other fundamental inferests which fall within
the penumbra of constitutional protection may also be infringed to varying
-degrees by the restrictive covenant under consideration: the interest which
supports free and open travel among the states,® the interest which parents have
‘in being able to supervise their children’s education * and enjoy their companion-

1 Shelly V. Kreamer, 334 U.S. 68 S.Ct. 836, 92 I.Ed. 1161 (1948). See also United
:States v. Harris, 106 U. S 629,1 8. Ct 601, 27 L.Ed. 290 (1883).

2 Shelley v. Kreamer, id.

s Pranklin v. White tgret Condominium, Inc., 358 So. 2d 1084 (Fla. 4th DCA Opinion
-ssued August 9. 1977).

4 See, e. g.,, Whalen v. Roe, 429 U.S. 589, 97 S.Ct. 869, 51 L.Bd.2d 64 (1977), Roe V.
Wade, 410 U.S. 113, 93 S.Ct. 705 35 L.Ed.2d 147 (1973) Griswold v. State of Connecti-
-cut, 381 U.8. 479, 80 S.Ct. 1678, 14 L.Ed.2d 510 (1965).

5’See Trimble v. Gordon, 430 U.8. 762, 97 S.Ct. 1459, 52 I.Ed.2d 31 (slip opinion issued
5A3p1rl}129(§17%977) Moore v. City of East Oleveland 431 U S. 494, 97 S.Ct. 1932, 52 L.Ed.24

8 See Moore v. City of East Cleveland, 1d.; Stanley v. Illmois, 405 U.S. 845, 92 S.Ct.
1208, 31 L.Ed.2d 551 (1972); Loving V. Vtrgmia, 388 U.S. 1, 87 S.Ct. 1817, 18 L.Pd.2d
1010 (1967) ; Prince V. Maaaachusetts 321 U.S. 158, 64 SCt 438 88 L.Ed. 645 (1944) ;
Pierce v. Socwty of RSisters, 268 U.S. 510, 45 ‘s.Ct. 571, 69 L.Ed. 1070 (1925) ; Meyer
V. Nebraaka, 262 U.S. 390, 48 8.Ct. 625, 67 LEd 1042 923)

E. g., Griswold v. State of Connecticut supra n.4 ; Roe v. Wade, supra n.5.

5 Carey v. Population Services Internatwnal 431 ©.S. 678, 97 S.Ct. 2010 52 LEd 2d
875 (1974) ; Oleveland Board of Education v. LaFleur, 414 U.8, 632, 94 S.Ct. 7
‘L.Ed.2d 52 (1974) ; Eisenstadt v. Baird, 405 U.8. 438, 92 S Ct. 1029, 31 LEd 24 349 (1972)

° Dunn v. Blums ein, 405 U.S. 330, ‘92 S.Ct. 99 5 31 L.Ed.2d 274 (1972) ; Shapiro v.
Thompson, 394 U.S. 618, 89 S.Ct. 1322, 22 LEd 2d 600 (1969) ; United States v. Guest,
383 U.S. 745, 86 S.Ct. 1170, 16 L.Ed.2d 239 (19686).

0 Wisconsgin v. Yoder, 406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d 15 (1972) ; Prince V.
Commonwealth of Massachusetts, supra n.6; Pierce v. Society of Sisters, supra n.6; see
:also Meyer v. Nebrasgka, supra n.6,
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ship; ™ the interest concerning family living arrangements.” In-our society the-
family unit is swathed in the protection of the Constitution, and any substantial
interference directly affecting the family must be supported by a countervailing:
and superior interest.®

Appellee-condominium association offers as its only justification in support of
this restriction on residency of apartments by families with children under-
twelve years of age the fact that young children ‘“are noisy, distracting and:
frequently an imposition upon our neighbors.” Although peace and quiet in
living accommodations is an admirable objective, we do not believe that this.
interest is sufficiently important to justify divestiture of one’s interest in
property.

Appellee argues that all buyers of condominium apartments have voluntarily
consented to the imposition of these limitations upon their rights. We emphasize
that we have here a willing seller and a willing buyer, and a contract of sale-
which was properly consummated. It is clear that but for the intervention of the
courts, appellants would be free to occupy the property in question without
restraint.

Appellee asks us to review the cases of R@ley v. Stoves, 22 Arxz App. 223, 526:
P.2d 747 (1974), and Coquina Cludb, Inc. v. Mantz, 342 So0.2d 112 (Fla. 2d DCA
1977). In Riley, the Court of Appeals of Arizona upheld against constitutional
attack a restriction which limited residency of a.portion of a mobile home develop-
ment to persons twenty-one years of age or older. To the extent that the Arizona
Court of Appeals determined that restricting residency by children to reduce-
distractions and disturbances is reasonable in light of the significant interference-
with the traditional family, we must disagree. To the extent that peace and quiet
in a neighborhood is a legitimate objective, restricting occupancy by families
with children imposes a burden on the exercise of constitutionally protected
rights which is entirely disproportionate to the slight benefit received.

In Coquina Club, the Court of Appeals for the Second District of Florida dis--
cussed the existence of condominium use restrictions based on age. However, the
court admitted that the validity of use and occupancy restrictions was only a
“subsidiary question” and was not “dispositive of the primary issue.” The court-
acknowledged that age restrictions in at least one other jurisdiction “have even
withstood constitutional attacks,” and cited the Riley case discussged above. The-
court also noted that “reasonable” restrictions concerning the use and occupancy
are permitted by statute. However, the decision in Riley did not address itself to-
whether such restrictions were reasonable as we have done here today, and there-
fore it is clear that Coquina Club is not in conflict with the views expressed:
herein.

Finally, appellee re-asserts that the transfer of ownership to Norman Franklin-
must be voided because it is in violation of a second restrictive covenant which
limits use of condominium apartments to “single family” occupancy. In re-
sponse, we again refer appellee to the decision of the United States Supreme
Court in Moore v. City of Bast Cleveland, supra n.5, for a constitutionally accepted-
definition of “single family.”

[12] We are cognizant of the great interest which our former opinion in this
action has created. We are also aware that restrictive covenants, such as those:
at issue.today, are commonplace among condominium associations in Florida..
‘We believe that the conflicting interests between those who would live with
children and those who desire to'live apart from families with children are-
amenable to resolution. Constitutional rights, even those characterized as funda--
mental, are not absolute. Occasionally, the exercise of a protected right must give
way When the public interest is sufficiently compelling to justify the infringe-
ment of personal liberties. Several courts have already recognized that senior
members of our society possess significant interests which.-are deserving of”
special consideration.* The proper~ba1ancing of the competing interests high-

1 Stanley v. Illinois, supra n.6; Kovacs v. Cooper, 336 US 77 69 S Ct. 448, 93 L.Ed

513 (1949) (Frankfurter J., concurring)
12 Moore v. City of East Cleveland supran 5 .

13 Moore v: City of East Oleveland id.; Roe v.. Wade, supra n. 4 Taa:payers’ Assocmtww
of Weymouth Township, Inc. v. Weymouth Townshtp, 71 N.J. 249 364 A.2d 1016 (1976).

1 See Shepard v. Woodland Tp. Com.. & Plan. Bd., 71 N.J. 230, 364 A.2d 1005 (1976) ; i
Maldint v. Ambro, 36 N.Y.2d 481, 369 N.Y.S. 385 ’830 N.In2a 403 - (1975) ; Taxpayers
Asgociation of Weymouth Toumshw, Ine. v. Weymouth Township, supra n.13. But see-
g%l%u)z v. Mayor and Council of Bor. of Glassbore, 110. NJSuper 195 281 A.2d . 401



lighted in this case cannot, however, be achieved through court enforcement of
the restrictive covenants.

Accordingly, the petition for rehearing is denied.

Kovachevich, Elizabeth A., Associate Judge, concurs.

Letts, J., dissents, with opinion.

Letts, Judge,” dissenting:

I would grant the rehearing.

The majority decision establishes a unique and unfortunate precedent in hold-
ing that the Equal Protection Clause of the Fourteenth Amendment applies to
age restrictions in an environment created for senior adults.

There are countless examples of apparently valid and enforced age restrictions
which run the gamut from the required 3 years of age for Kentucky Derby
entrants, all the way to the necessary 35 years that any aspirant to the Presi-
dency must have attained under the Constitution itself. Art. II, § 1, U.S.Const.
Judge Kovachevich finds it difficult to comprehend the “. . . change that occurs
on a child’s twelfth birthday which suddenly renders him fit to live in a con-
dominium.” Maybe so, but from whence the magic of a 35th birthday which sud-
denly renders a person fit to live in the White House, even though one can serve
ag a U.S. Senator for 5 years before that? (and why 30 years of age for the
Senate?) The answer is that, “between night and day, childhood and maturity, or
any other extremes . . . a line has to be drawn [somewhere]”, Riley v. Stoves,
29 'Ariz. App. 223, 526 P.2d 747, 68 A.L.R.3d 1229 (1974).

The Federal Courts have held repeatedly that age by itself is not a suspect
classification even where actual State action results in the mandatory retirement
of policemen at age 50 [see Massachuseits Bourd of Retirement v. Murgia, 427
1.S. 807, 96 S.Ct. 2562, 49 L.Ed. 520 (1976)]. This being so, it has to follow that an
age restriction emanating from private contract would be even less suspect—
provided it has a rational basis. True, it can be argued that enforcement of an age
restriction by the courts, constitute State action; however, I agree with the
Arizona Court of Appeals that such an argument is “unrealistic” here. Riley v.
Stoves, supra. In other words, is the line that has been drawn, reasonable?

Adapting this rational basis test to age diserimination, I do not find a restriction
barring the RESIDENCY of children under 12 to be unreasonable, for example, in
an elderly retirement community or condominium. ‘Nature itself biologically pro-
vides that only younger adults can procreate. It is axiomatic that catabolism in
the old results in physical and mental frailties which render them not only in-
capable of reproduction, but also incompetent, to withstand the rough, tumble
and noise of rampaging youngsters—inevitable accompaniments to the normal
rearing of young children. For this very reason, kids are commonly barred from
hospitals. Sick people need peace and quiet and so do old people who lose their
erstwhile resilience to turmoil and commotion. Indeed, tranquility is a must for
the mental health of older people and I would allow them to have it. So would the
only other two Florida decisions that have so far touched on the question. This
very court in Hidden Harbour Estates, Inc. v. Norman, 309 S0.2d 180 (Fla. 4th
DCA 1975) said, in an opinion written by Judge Downey :

“It appears to us that inherent in the condominium concept is the principle
that to promote the health, happiness, and peace of mind of the majority of the
unit owners since they are living in such close proximity and using facilities in
common, each unit owner must give up a certain degree of freedom of choice
which he might otherwise enjoy in separate, privately owned property. Con-
dominium unit owners comprise a little democratie sub society of necessity more
restrictive as it pertains to use of condomininm property than may be existent
outside the condominium organization. The Declaration of Condominium involved
herein is replete with examples of the curtailment of individual rights usually
associated with the private ownershin of property. It provides. for example,
that no sale may be effectuated without approval; NO MINORS MAY BE PER-
MANENT RESIDENTS : no pets are, allowed.” (emphasis. supplied) at page 181.

Likewise the Second District has sugzested that age restrictions are not un-
reasonable and perhaps even enforceable by Statute under Section 718.104(5),

15 By the time the petition for rehearing was filed subsequent to the Issuance of the
original opinion, Judge Mager had resigned from the bench to recume the practice of
law, Judge Letts took his place on the panel for the purpose of said petition.
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Fla. Stat. (1977)." Coquine Club, Inc. v. Mantz, 342 S0.2d 112 (Fla. 2d DCA
1977).

Th)e majority opinion believes that age restrictions run afoul of fundamental
rights such as marriage and procreation. These are “motherhood and the flag”
proclamations and the cases cited in support simply do not relate these un-
assailable fundamentals to an age restriction. Certainly this particular age
restriction does not deny the right of any adult owner to take a bride and
continue to live in his condominium apartment. Nor does it deny him the right
to procreate; he simply has to move when the child is born. This is comparable,
in principle, to a couple with three kids having to move to a bigger house upon
the arrival of the fourth, because the existing living quarters are bursting at
the seams and the zoning will not permit the addition of another room.

There is a case noted by Judge Cross, which did hold that a zoning ordinance,
which had the effect of keeping children out of the municipality, violated the
Equal Protection Clause. See Molino v. Mayor and Council of Bor. of Glassboro,
116 N.J. Super. 195, 281 A.2d 401 (1971). However, the facts of that case reveal
an acute shortage of any living units in the area where children could be housed.
No such shortage is demonstrated in the case at bar. Moreover, the Molino case
did involve state action, and all can agree that zoning is ever subject to change
in the interests of the general public good. This is a far ery from a private
restriction in a declaration of condominium. ° .

The foregoing paragraphs say little about-Judge Cross’ contribution in defense
of the original opinion which defense is much harder to argue with because
it covers the constitutional waterfront with blue chip citations. To me, his most
telling sentence is where he expresses “the fear of being compelled by the courts
of this State through the operation of this covenant to sell or relocate a family
domicile merely because a couple may choose to have children . . .” In reply, I
would say first, that under the facts of this case, the couple had already had the
children BEFORE the purchase, so the argument is not pertinent to the case at
bar. There remains, however, the on-going problem of a young couple who have
no children when they purchase a condominium, but a child later appears. Such
a situation requires a much stricter scrutiny, and I am troubled by it. Nonethe-
less, I believe that this age restriction still passes the test and I fall back on
Judge Downey’s language relative to condominium living, already quoted from
the Hidden Harbour Estates case, supra. All young couples buying living units
can foresee the possibility of children and this restriction has not “snuck” up on
glxe}n, for they well knew of it prior to purchase or conception. The choice was

eirs.

In conclusion, I am also not in agreement with much of the reasoning behind
the disposition of the other points on appeal, although estoppel could be a factor
in this particular case. However, my dissent is already too wordy and I only
agonize this long in the hopes that I facilitate higher appellate review of the
majority’s Equal Protection argument.

ITEM 2. EXCERPTS FROM PROPOSED HOUSING RULES BY - THE
FLORIDA ATTORNEY GENERAL, SUBMITTED BY ROD TENNYSON,*
WEST PALM BEACH, FLA.

CoNDOMINIUM RECREATION LEASES

In recent years Florida’s southern coastal regions have experienced a dramatic
change in housing construction with a shift from single family detached housing
to multiple family condominium housing. The major reason for this change in
housing was escalating land and construction costs which drove the price of
detached housing out of the middle income market. Many developers saw this
marked change as a way to sell housing units with a continuing income through
‘the use of long-term recreational leases.

A developer starts a condominium project by filing a declaration of condo-
minium and incorporating a condominium association. Before any units are

16 Said section of the statute reads in part as follows :
The declaration may include covenants and restrictions concerning the use, occupancy
and transfer of the units permitted by law with reference to real property.

*See statement, p. 138.
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:80ld, or even constructed, the developer “elects the first board of directors for the
-condominium association.® During this joint control over the boards for the
«development corporation and the condominium association, the development
corporation leases recreational facilities to the condominium association which al-
Jlows members or unit owners of the association to use recreational facilities to be
constructed adjacent to the condominium property. Then, as a condition of sale,
a consumer purchasing a condominium unit must accept this recreational lease
-and agree to pay a monthly rental fee which escalates based on the consumer price
-index and which is enforced with a lien on the apartment.?

At first, the Florida courts were uniformly upholding these leases from num-
-erous attacks.? The Attorney General of Florida first sought to attack the recrea-
tional leases as violations of Florida’s “little FTC” act or Chapter 542, Florida
Statutes, based on principle of anticompetitive or monopoly antitrust violations.*
‘This so-called “tie-in sale” theory was basically rejected by the Florida Supreme
‘Court ® but the theory is very actively being litigated in the Federal courts under
the Sherman Antitrust Act.® However, the most recent decisions of the Florida
-courts suggest the following remedies to attack recreational leases or portions of
‘the lease.

(1) The lien provisions used to enforce the rental payments may be uncon-
scionable or may violate the homestead protection provisions of Article 10,
Section 4, of the Florida Constitution.

(2) The condominium documents themselves may have incorporated the
latest additions to the Florida Condominium Act, thereby, eliminating some
of the recreational lease provisions such as escalation clauses.

1 See Chapter 718, F.S. (1976).

2 See Sections 718,114 and 718.116, F.§_ (19786).

3 See Fountainview Association, Inc. v. Bell, 203 So. 2d 657 (Fla. 3@ DCA 1967), af-
firmed, 214 So. 2d 609 (Fla. 1968), and Point East Management Corp. v. Point Eaqst
One Condominium Corp, Inc., 282 So. 2d 628 (Fla. 3d DCA 1973) conformed to 284 So.
2d 233 (Fla, 1973). N

4 Robert L. Shevin, etc., v. Cenville Communities, Inc., et al., 338 So. 2d 1281 (Fla. 1976),
wherein the Supreme Court refused to review an order of the First District Court of
Appeal which had prohibited the Attorney General from continuing an administrative action
-against a developer’s recreational lease. The District Court wrote no opinion in its order
.of prohibition against the Attorney General but apparently concluded that the Florida
Condominium Act granted condominium developers the right to tie-in the sale of recrea-
tional services or leases with condominium units. The Florida Supreme Court denied cer-
tiorari because the District Court’s order did not conflict with other appellate decisions and
-did not affect a class of constitutional officers. However, in a separate concurring opinion,
justices England, Overton and Adkins stated that jurisdiction may have been obtained
had the Attorney General been pursuing a rule-making proceeding :

It became apparent during oral argument in this case that the writ of prohibition
issued by the First District Court of Appeals was not intended to operate as broadly
as first appeared. The order ‘‘prohibited [the Department of Legal Affairs] from
proceeding against the [respondents hereto] in attempting to exercise any jurisdiction
under Chapter 501.204(1), Florida Statutes.” The restrictive view of that order
taken by my colleagues is obviously correct, for it is only if the order is confined to

! the narrow issue presented to the district court by the Attorney General that it

would be within the power or authority of that court to enter. For that reason, I

agree with the majority that the Department of Legzal Affairs, the Governor and the

Cabinet, as rule-makers under the act.® are not affected by this lawsuit. Similarly, the

' offices of State Attorney throughout Florida, in their capacity as enforcing authorities
under the act+ are in no way affected by the district court’s decision. It follows that
there is no “class” of constitutional or state officers affected by the district court’s

' limited order, and that only one agency of state government, the Department of
Legal Affairs, Is affected . .. . Had the enforcement powers of the state attorneys
been impinged by the district court in this case, for example or had the Cabinet’s,
we might well have had a different responsibility.

8 See Section 501.205. F.S. (1975).

4 See Section 501.203(4), F.8. (1975).

p SII; %v%lcg South Condominium Association v. Kappa, 347 So. 2d 599 (Fla. (1977), the
ourt stated:

The eighth and final count of the complaint alleges a violation of Section 542.05,
Florida Statutes (1975). in that the defendants “preclude competitors . . . from
offering the same or similar [recreational] faellitles.” In dismissing this count, the
trial court concluded *‘that § 711.64 and its predecessor § 711.121 control specifically
over the general provisions of Florida Statutes § 542.05 and § 542.10. and that accord-
ingly, Count VIII fails to state a cause of action.” Although Section 711.64, has now
been repealed, Ch. 76-222. Laws of Florida, we believe the trial court correctly held
that tying recreational facilities to housing is at the heart of the condominium concept,
a concept which has been repeatedly sanctioned hoth by the legislature and by the
courts ; we affirm the trial court’s dismissal of the eighth count.

DCsAeelQ};?Ii)nt One Condominium v. Point East Developers, Inc., 348 So. 2d 32 (Fla. 3d
¢ See section E, Federal Antitrust Challenges, infra.

7 See Avila South, note 5, supra.
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) (3) The lease, or portions thereof, may be unconscionable under common
aw.

(4) The original board of directors of the condominium association, if
controlled by the developer, may have engaged in unlawful self-dealing in
contracting for the recreational lease on terms which were designed to gain
secret profits for the developers at the expense of the unit owners, all in
violation of a fiduciary responsibility to the unit owners.

(5) The developer’s sale of housing units conditioned upon the consumer’s
agreement to also purchase recreational services or the recreational lease
may constitute a violation of the Sherman Antitrust Act if interstate com-
merce was affected and there was a restraint of trade in the sale of recrea-
tional services. .

A closer examination of each of these potential remedies follows.

A. RECREATIONAL LEASE LIENS AND HOMESTEAD PROTECTIONS

Beginning with the 1868 Florida Constitution the State of Florida has taken
a liberal attitude in protecting the head of a family and his homestead from
levy of creditors.® This protection goes to the head of a family’s permanent
residence home and $1,000 in personal property.® Under Article 10, Section 4, of
the present Constitution it states:

There shall be exempt from forced sale under process of any court, and
no judgment, decree or execution shall be a lien thereon, except for the
payment of taxes and assessments thereon, obligations contracted for the
purchase, improvement or repair thereon, or obligations contracted for house,
field or other labor performed on the reality, the following property owned
by the head of a family: (1) a homestead. . . .

Therefore, the question arises as to whether or not the lien created under the
Condominium Act* and under many declarations of condominium to enforce
the rental payments under a long-term recreational lease can actually be used to
foreclose a unit when such unit is the homestead of a family.

This question was recently dealt with in Gersten v. Bessember.™ The recrea-
tional lease in this case actually dealt with single family homes rather than
condominiums although the leases are similar. The single family subdivision
involved was owned by the Behring Corporation which subdivided numerous
lots for sale to the public. In February of 1969 the Gerstens bought a lot and
home from Behring. The contract for sale specifically provided that the purchaser
would agree to pay a monthly maintenance and recreational facility charge to
Behring or its assigns. Nowhere in the contract for sale was there any mention
of lien against the homestead.

On January 8, 1970, the Behring Corporation recorded a Declaration of Re-
strictions covering the subdivision on the Gerstens’ home. Included within the
Declaration was an obligation that each lot owner pay a monthly recreational
fee for the use of a recreational facility to be built by Behring upon certain
leased lots within the subdivision. The Declaration of Restrictions provided for
the establishment of a lien upon each owner’s lot for nonpayment of the recrea-
tional lease fee and foreclosure in the same manner provided for foreclosure on
real property. The Gerstens finally closed in November 1970 and took title to
their new home. They moved in shortly thereafter and established a homestead.
The Gerstens were on constructive notice of the Declaration of Restrictions as
these restrictions were filed eleven months prior to closing. However, they had
no actual notice of the lien and did not learn of the lien provisions until the
actual foreclosure proceeding had begun. The Gerstens never challenged their
contractual obligation to pay the recreational fee but challenged the lien attach-
ment against their homestead property in any foreclosure action for nonpayment
of the recreational rents.

The Gerstens argued that the mere recording of a Declaration of Restrictions
created no debt and if no debt was created then no lien could attach to the prop-

Fla. L. R. 12 (Spring. 1949)

9 Art. 10, § 4, Fla. Const. (1968).

10 See note 2, supra. :

1 352 So. 2d 68 (Fla. 4th DCA 1977) This case has been certified to the Florida Supreme
Court as a question of great public interest.

8 See Crosby and Miller, “Our Legal Chameleon, The Florida Homestead Exemption,” 2 U.
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erty by the mere filing of a Declaratmn of Restrictions.”* The Fourth District Court
of Appeals appeared to agree, stating: *

: A lien may be created only by contract of the parties or by operation of
law. 21 Fla. Jur., Liens, § 3. The original “Contract for Purchase and Sale”
makes no reference whatsoever to the creation of a lien. The unilateral
recording of a Declaration of Restrictions, to which defendants were not a
party, did not create a lien either by contract or by operation of law. Nor
do the circumstances reflect creation of an equitable lien. See 21 Fla. Jur.,
supra, § 8. It would seem that the only way it can be urged that a lien was
created by “contract” was at the time the parties executed the deed which
allegedly incorporated by reference the Declaration of Restrictions. Since
the parties tacitly recognized (at oral argument) that the deed did incorpo-
rate by reference the Declaration of Restrictions, it follows that a lien was
created by contract at the time of closing. . ..

The District Court then went on to state that because the lien attached, at
best, at the time of closing and because homestead status was established
shortly thereafter the attachment of the lien and the homestead status were,
in effect, simultaneous. If the attachment of the lien and homestead are simul-
taneous then the homestead must prevail and the lien could not be foreclosed
for failure to pay the recreational lease payment : *

The “lien” in question, which was contractually created and arose as
a result of a nonpayment of the recreational lease fee, does not fall within
any of the permissible exceptions to forced sale set in Article X, section
4, In particular, it is not an “obligation(s) contracted for the purchase”
of the homestead such as a mortgage and thereby enforceable by foreclosure.
Luten v. Hower, 18 Fla. 872 (1882). Moreover, the lien was not one which,
as a matter of law, can be said to have been created prior to the establish-
ment of the homestead. Rather, it is a lien which attached to the property
after or simultaneously with the establishment of the homestead and there-
fore becomes subservient to the homestead protections. Quigley v. Kennedy
and Ely Insurance, Inc.,, 207 So. 2d 431 (Fla. 1968). In other words, the
lien was not a lawfully acquired prior lien.

Several questions were left unanswered in Gersten, supra. It is uncertain
whether or not a reale of the housing unit would still afford homestead protec-
tions to the new purchaser versus a purchaser from the original developer.
Under the District Court’s reasoning, the lien may have attached prior to the
resale and therefore a new purchaser may take the homestead subject to a
prior recorded lien which might be foreclosable against the homestead.

Another question concerns the situation where purchasers, at time of closing,
were asked by the developer to sign some form of pledge agreement. These
pledge agreements are sometimes executed with the formality of a second
mortgage fully outlining the lien, the consumer’s obligation to pay and a pledge
of his homestead against the recreational lease payments. Also, some developers
had the consumer actually sign the recreational lease itself as an additional
lessee.’® The Gersien case did not involve pledge agreements but-earlier Florida
case law has held that consumers cannot contractually waive their homestead
constitutional rights.”” Therefore, an argument can be made that such pledge
agreements were a contractual waiver of homestead rights in violation of public
policy and unenforceable.

As previously discussed in other chapters, a violation of public policy con-
stitutes an unfair and deceptive trade practice under the Florida “little FTC”
act.” Under Federal Trade Commission precedents unfair and deceptive debt
collection practices include the use of unenforceable contract provisions™ If a
developer or holder of a recreational lease threatens or represents to a con-

12 See Hendrie v. Hendrie, 94 F. 2@ 534 (5th Cir. 1938) ; see note 21, infra.
13 Supra, note 11.
* 1¢ Supra, note 11.
18 See note 8, sup. ra.
18 Although an “association” may contract for recreational services under the Condo-
minium Act, may a unit owner also contract or lease the same facilities? See note 2, supra;
and Ackerman v. Spring Lake of Broward, Inc., 260 So. 2d 264 (Fla. 4th DCA 1972).

17 Hodges v. Cooksey, 15 So. 549 (1894) ; Sherbill v. Miller Aanufacturing Co., 89 So.
2d 28 (Fla. 1956).

18 See Chapter 2, supra.
1% See note 33, Chapter 2, supra.
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sumer that their homestead will be foreclosed should the consumer fail to make
his recreational lease payments, then such actions by the developer or holder
of the lease may constitute unfair and deceptive debt collection practices in.
violation of the “little B'TC” act.® However, a “little FTC” act cause of action.
which would require individual litigation as class action standing has been
denied homestead status by the Florida Supreme Court.” See practice and pro--
cedural forms at the end of this chapter dealing with affirmative defenses to lien
foreclosures and counterclaims under the “little FTC” act.

B. DEFECTS IN THE CONDOMINIUM DOCUMENTS

Although lesses of the recreational properties do not have standing to challenge
the lessor’s recreational properties because of title defects* the practitioner
should always look to the documents of the condominium itself for potential
causes of action. More specifically, it was a common practice of many developers-
to include the definitional section of the Declaration of Condominium, which
incorporated the recreational lease, the following language:

“The Florida Condominium Act as herein referred to shall mean Chapter 711,
Florida Statutes, as it may be amended from time to time. (e.s.)”

Such language has recently been interpreted to include all new provisions of"
the Florida Condominium Aect, including those provisions prohibiting escalation
clauses.”

In Cofin v. Shere,® the Court held that a developer or lessor could not enforce-
the escalation rental provisions of a recreational lease because of the following
language which appeared in the definitional section of the Fifth Moorings Condo-
minium Declaration of Condominium : *

Except where variances permitted by law appear in this Declaration or-
in the annexed By-Laws or in the annexed Charter of Fifth Moorings Condo-
minium, Ine., or in lawful amendments thereto, the provisions of the Condo-
minium Act as presently existing, or as it may be amended from time to
time, including the definitions therein contained, are adopted and included
herein by express reference. (e.s.)

The Court held this language to mean the parties agreed to accept all future-
changes in the Florida Condominium Act : *

The contested clause unequivocally states that provisions of the Condo-
minium Act are adopted “as it may be amended from time to time.” (e.s.) We-
perceive no ambiguity in this language, and thus find that it was the express
intention of all parties concerned that the provisions of the Condominium-
Act were to become a part of the controlling document of Fifth Moorings
whenever they were enacted. Even if we were to find an ambiguity, we would
be forced to construe it against the defendant developer/lessors as authors of”
the Declaration of Condominium. See Bouden v. Walker, 266 So. 2d 253
(Fla. 2d DCA 1972) ; see generally, 49 Am. Jur. 2d, Landlord and Tenant,
§ 143.

20 See Chapter 2, supra.
21 See Avila South, supra, note 5, wherein the Court stated :

In the sixth count, plaintiffs complain of an alleged violation of the homestead-
exemption provisions of the Florida Constitution. From the pleadings and exhibits, 1t-
appears that the Association, which is obligated under the recreational lease, looks in
turn to its members, the unit owners, for money with which to pay the lease ohliza-
tions. The unit owners’ obligations to the Association, including their pro rata shares-
of lease payments, are secured by liens on the units, which were created upon the-
filing of the declaration of condominium. The effect of these arrangements, appellants
urge, is that homestead property is subject to forced sale for failure to pay for recrea-
tional facflities in contravention of the strong state policy in favor of protecting
the homestead agalnst certain creditors. In order to avail himself of the homestead"
exemption, however, a debtor must establish the homestead character of his property
as of the time the lien attaches. The complaint in the present case fails to allege-
facts that would qualify any unit as homestead property. as of the time of the
creation of the liens. For that reason, we conclude that Count VI fails to state a-
claim for rellef. In reversing the trial court’s denial of the motion to dismiss as to
Count VI, we do not decide any other question as to the efficacy of a lien of this kind,
howerver. and direct that plaintiffs be given leave to amend this count or remand.

- . With respect to the sixth count. however, there is no possibility of a class-
action because the homestead status of each condominium unit will depend on facts
peculiar to it Corporations have no homestead exemption, of course, so the Associa-
tion could not properly raise such a claim.

22 See Avila South, supra, note 5.

= Section 718.401(8). I.S, (1976).

';‘; ICgse No. 76-1429 (Fla. 3d DCA Opinion Filed May 3, 1977). Rehearing has been denied..
% 1d.
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‘We hold that the trial judge properly ruled as a matter of law that Florida
Statutes, § 711.236 was incorporated into the Fifth Moorings Declaration of
Condominium by virtue of the express wording of the Declaration itself. In
light of this holding, the prohibition against further rent increases subse-
quent to the effective date of Section 711.236 was also proper.

If a particular condominium document and recreational lease contains similar
language of the Fifth Moorings Condominium documents then enforcement of
escalation clauses by the developer or lessor could again constitute unfair and
deceptive debt collection practices under the “little FIT'C” act. A business’ attempt
to enforce contractual provisions which it knows to be unenforceable creates a
cause of action under the “little FTC"” act.”

C. UNCONSCIONABLE RECREATION LEASES

Although this chapter will attempt to segregate the concepts of unconscion-
ability and corporate self-dealing * as separate causes of action, the two theories
may overlap and may well be considered together in a cause of action against
recreational leases. However, before any discussion on this matter, one must first
review the case law in trying to define an unconscionable lease or contract.

The Florida Supreme Court has recently stated on two occasions that a cause
of action does exist to attack recreational leases on theories of unconscionability :

Given the narrow issue presented by these appeals we do not decide ques-
tions as to validity of these leases on any other grounds. Thus, although there
is reference to the possibility that in some instances lease arrangements for
individual unit owners may be unconscionable, inequitable, or contain other
deficiencies recognized in law as a basis for judicial invalidation, these
matters are not considered or decided here.®

. . . In affirming the dismissal of the court alleging violations of Section
711.66(5) (e), we do not preclude the plaintiffs on remand the possibility
of stating an amended claim of unconscionability independent of Section
711.66(5) (e).®

In the above-cited Fleeman decision the Florida Supreme Court footnote cites
Section 672.302, Florida Statutes, relating to unconscionable contracts under
Article 2 of the Uniform Commercial Code.® However, in Gable v. Silver,” the
Supreme Court had held that Article 2 of the Uniform Commercial Code does not
apply to the sale of condominiums. Perhaps this reference to the UCC is the
Court’s conclusion that the common law concept of unconscionable contracts or
clauses is equivalent to the Uniform Commercial Code's statutory concept of
unconscionability. In fact, there is considerable authority that the UCC provision
on unconscionability does nothing more than codify the common law rule in this
area.” If this conclusion is correct then the case law defining unconscionability
which makes reference to the UCC provision may be used to attack recreation
leases based on common law principles.

Williams v. Walker Thomas Furniture Co.* is the most often cited case on
unconscionability. The contract in question contained a revolving charge account
provision wherein the consumer agreed to secure his debt with all after acquired
consumer items. If the revolving charge account remained unpaid and in default
then the creditor reserved the right to repossess all of the consumer’s goods that
were purchased on the charge account.® Default occurred in this particular case
in 1962 although the first sales transaction took place in 1957, The consumer was
a welfare recipient with limited education living in Washington, D.C.

The contract in Williams was challenged as being unconscionable even though
the Uniform Commercial Code had not been enacted in the District of Columbia
at that time. However, the Court stated : ®

The enactment of this section [UCC], which occurred subsequent to the
contracts herein suit, does not mean that the common law of the District

27 See note 19, supra.
28 See Section D, Corporate Self-Dealing, infra.
2 Fleeman V. Case, 342 So. 2d 815, 818 (Fla. 1977).
8 Avila South, supra, note 5.
5 Supra, note 29 at p. 818,
32 258 So0. 2d 11 (Fla. 4th DCA 1972), affirmed 264 So. 2d 418 (Fla. 1972).
L “;ngll)(i;%r;r;on, “Unconscionability and the Uniform Commercial Code,” 22 U. Miami
# 30 F. 2d 44 (D.C. Cir. 1965).
% Ree Section 516.31(4), F.S. (1975).
% Supra, note 34.
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of Columbia was otherwise at the time of enactment, nor does it preclude
the court from adopting a similar rule in the exercise of its powers to de-
velop the common law for the District of Columbia. In fact, in view of the
absence of prior authority on the point, we consider the congressional adop-
tion of § 2-302 persnasive authority for following the rationale of the cases
from which the section is explicitly derived. Accordingly, we hold that where
the element of unconscionability is present at the time the contract is made,
the contract should not be enforced.

The court in Williams sets up a two-step approach in determining unconscion-
ability. The first step requires examination of the commercial setting of the
transaction at the time the contract was made. Did the circumstances of the
transaction allow the consumer a meaningful choice in accepting the contract
terms? In many cases a “Meaningful choice” is lacking when there exists a gross
inequality of bargaining power between consumer and seller. In other words, a
court should look to the facts surrounding the commercial setting, i.e., was there
deception ; was there an overreaching against inexperienced consumers; or did
the consumer have little choice in accepting bis contractual obligation, ™

After analyzing the commercial setting surrounding the initial signing of the
contract, the Williams court then proceeded to examine the individual contract
terms to determine whether or not said terms were “unconscionable.” This ex-
amination of the contract provisions is the second step in the determination of
unconscionability. The court then found the after acquired property security
interest provision in the contract to be unconscionable when reviewed with the
commercial setting.*

The Florida courts have also established a common law or equitable concept
of unconscionability. In Peacock Hotel v. Shipman,® the commercial setting in-
volved an inexperienced buyer and a seasoned business seller wherein allegations
were made of misrepresentation in the sale of a business. The Court found no
fiduciary responsibility between the buyer and the seller,® the parties were acting
at arms’ length, and there was insufficient misrepresentation and deception in
the commercial setting to invalidate the contract. However, the Court did state
the general rule concerning unconscionable contracts at common law in Florida.®

It seems to be established by the authority that where it is perfectly plain
to the court that one party has overreached the other and has gained an
unjust and undeserved advantage which it would be inequitable to prevent
him to enforce, that a court of equity will not hesitate to interfere, even
though the victimized parties owe their predicament largely to their own
stupidity and carelessness. . . . It is not the function of the courts to make
contracts for parties, or to relieve them from the effects of bad bargains. But
where the simplicity and credibility of people are taken advantage of by the
shrewdness, overreaching, and misrepresentation of those with whom they
are dealing, and they are thereby induced to do unwittingly something the
effect of which they do not intend, foresee, or comprehend, and which, if
permitted to culminate, would be shocking to equity and good conscience, we
think a court of equity may with propriety interpose.

Another Florida case, Vokes v. Arthur Murray, Ine.,*? involved a middle aged
widow swayed by the advances of a young dashing dance instructor. Here the

37 See also In Re: State of New York, 275 N.Y. Supp. 2d 774 (1966) ; Jones v. Star Credit
Corp., 298 N.Y. Supp. 24264 (1969) : Milford Finance Corp. v. Lucas, 8 UCC Rptr. 801
(Mass.App.Ct. 19) : Toker v. Westerman, 8 UCC Rptr. 798 (N.J. Dis. Ct. 1970); Pat-
terson v. Waiker-Thomas Furniture Co., 277 A. 2d 111 (D.C, 971) ; and J. L. McEntire &
Sonas, Inc. v. Hart Cotton Co., Inc., 14 GCC Rptr. 1303 (Ark. Sup. Ct. 1974).

33 Tn comparison, if the lien provisions of the recreational lease secure rental payments
in an unconscionable manner then said lien provisions are unenforceable. See Proposed
Rule 2-25. Unconscionable Liens. Chapter 16, Volume 2. For example, Fairfield Lease Corp.
v. Amberto, 7 UCC Rptr. 1181 (N.X. Civ. Ct.,, 1970) involved a lease of vending machines
wherein the lease required the lessee to make all repairs and pay all taxes and fees on the
machines. I the lease was breached, even a minor breach, then the lessor was entitled to not
only repossess the machine but also to accelerate all unacerued and unearned rent on the
machine. Therefore, the lessor not only got the machine returned but could hold the lessee
1iable for all the rents which would have come due under the terms of the lease. The court
found the provision allowing both repossession and acceleration of the rents to be uncon-
scionable and to also constitute a form of penalty. The court then found the lease to be un-
conscionable in its entirety and refused to enforce it. See also Ashland Oil Co., Inc. v.
Donohue, 18 UCC Rptr. 1129 (W V. App. Ct,, 1976).

2 138 So. 44 (Fla. 1931).

4 A greater duty to disclose all facts is imposed upon the seller if he has a fiduclary
responsibility to the buyer. Dale v. Jennings, 107 So. 175 (Ila. 1925).

41 Supra, note 39 at page 46.

42212 So. 2d 906 (Fla. 2d DCA 1968).
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Court clearly looked to the commercial setting finding various forms of deception
and overreaching to lure the unsuspecting widow. After reviewing the com-
mercial getting, the Court found the advanced contract price to be both inequitable
and unconscionable.

Many of the previously cited cases found some form of fraud, deception or over-
reaching in the commercial setting of the transaction. The courts in these cases
found that because of this deception the consumer lacked a meaningful choice
when accepting the contractual terms.® However, in examining the commerecial
setting one may look beyond deception or lack of disclosure. For example, if no
deception is uncovered in the transaction then such factors as economic leverage,
consumer appeal, or corporate self-dealing may show a lack of meaningful choice
in the commercial setting.** Also, other courts have found some contracts uncon-
scionable without reviewing the commerecial setting of the transaction.

In Campbell Soup Co. v. Wentz,” a group of farmers had contracted with the
Campbell Soup Company by way of form adhesion contracts. The contract price
for the farmers’ crop of carrots was considerably below the market price at the
time of delivery. The Court refused to enforce the contract stating :

The reason that we shall affirm instead of reversing with an order for
specific performance is found in the contract itself. We think it is too hard
a bargain and too one-sided an agreement to entitle the plaintiff to relief
in a court of conscience. For each individual grower the agreement is
made by filling in name and quantity and price on a printed form furnished
by the buyer. This form has quite obviously been drawn by skillful drafts-
men with the buyer’s interests in mind.

It is important to note that the Court in Campbell Soup did not review the
commercial setting of the transaction, i.e., there was no apparent deceptior or
other forms of frand and deceit involved. The Court simply looked to the four
corners of the document, finding the contract unconscionable and unenforceable.
The provisions found to be offensive included: (a) the contract price; (b) the
lack of any provision for liquidated or other damages to protect the farmers
from Campbell’s breach of contract; and (c¢) a provision allowing the Campbell
Soup Company to reject the carrot crop at their sole discretion. The Court did
not suggest that the contract was illegal but rather was unenforceable in a court
of equity “

. . . that equity does not enforce unconscionable bargains is too well,
estabhshed to require elaborate citation.”

In American Home Improvement Co. v. MaclIver,*® the sales price in a home
improvement contract was considerably over the actnal value of the goods and
gervices performed which the Court found to be unconscionable and unenforce-
able. The contract also violated the New Hampshire Truth-in-Lendirg laws
relating to interest rates, i.e., conceivably some element of deception in the
commercial setting. However, the Court appeared to ignore the commercial
setting and looked to the four corners of the cortract itself. The Court concluded
that the price for the home improvement contract was in and of itself uncon-
scionable and unenforceable.

When must a court look to the commercial setting of a contract before deter-
mining unconscionability and when may & court simply look to a contract in
and of itself in determining unconscionability? Perbaps the answer is best ex-
pressed in Mobile American Corp. v. Howard,*” wherein the Florida Second Dis-
trict Court of Appeal stated : ®

Of those cases dealing with price at all, most require, in addition to a
grossly excessive price, some element of rondisclosare, fraud, overreaching
or manifestly unequal. bargaining position [commercial setting). Only a
few courts have indicated that an excessive price disparity may be suf-
ficient of itself under § 2-302 supra, but such cases involved grossly excessive
prices and finance charges considering average market conditions.

In summary, contracts or contract provisions may be considered unconscion-
able when : (a) the contract price or term is excessive coupled with a commercial

43 Supra, note 37
4 See note 83, inf.
& 1;2 F. 2d 80 (3d Clr 1948).

47 Supra, note 45,

48201 A. 2d 886 (N. Hamp. 1964).

© 807 So. 2d 507 (Fla. 2d DCA 1975).
% 1d. at 508.

40-769—179——8
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setting wherein some form of nondisclosure, fraud, overreaching or manifestly
unequal bargaining position plagued the consumer buyer; or (b) the contract
term or price is so grossly excessive in comparison with average market condi-
tions that the price or contract term is unconscionable in and of itself, regardless
of the commercial setting of the transaction. When does a contract term or price
become so grossly excessive in comparison with average market conditions is
a case-by-case question of equity.™

The use of unconscionable contracts or the attempted enforcement of said
contracts constitutes unfair and deceptive trade practices in violation of the
“little F'I'C” act. In Kugler v. Romain,”” the Attorney General for the State of
New Jersey brought an action under its consumer protection statutes * seeking
injunctive relief and restitution to injured consumers who were the victims of
unconscionable contracts. The Attorney General brought action against the sale
of educational devices to uneducated low income consumers through door-to-
door solicitations. The Attorney General maintained that because the price of
the educational package was approximately two and one-half times its market
value, together with deceptive sales practices in the commercial setting, the
contracts were therefore unconscionable under the Uniform Commercial Code.

The sellers of the educational program maintained that the Attorney Gen-
eral had no standing under the New Jersey consumer protection statute to
enforce the provisions of the Uniform Commercial Code relating to unconscion-
able contracts. The New Jersey Supreme Court disagreed, stating that if the
contracts were unconscionable under the Uniform Commercial Code then the
Attorney General had the power under its consumer protection statute to enjoin
the activity and seek restitution on behalf of a class of consumers all similarly
situated : ™

Such price value clearly constitutes unconscionability and renders Sec-
tion 2 available to the Attorney General in a class-type remedial action for
the benefit of all similarly situated consumers.

The Massachusetts Supreme Court has determined that its “little ¥TC” act™
may ble used to challenge unconscionable contracts. In Commonwealth v. Decotis,®
the Attorney General of Massachusetts used its “little FTC” act to enjoin a
mobile home park from imposing resale fees on tenants when tenants sought
to sell their mobile homes within the park. This resale fee had been disclosed
to most of the tenants when tbley first moved into the park. However, the resale
fee had no relation to any services performed by the park owners and was
therefore found to be unconscionable.

Although the Massachusetts Court found no deception in the transaction, it
looked to other aspects of the commercial setting. The prospective tenants were
retired or near retirement age living on fixed incomes. The economics of re-
moving a mobile home, should the tenant refuse to pay the resale fee, precluded

& For example, the Florida court in Mobile American Corporaetion, supra note 49,
found the contract price or interest rate of 11.75 percent to be high but within the
limits prevalent to the current status of the installment sales market. In other words,
the court, finding no deception or overreaching in the commerecial settin%, looked to the
average market price and concluded there was no unconscionability within the contract
itgelf, It is conceivable that had the court found deception or overreaching in the com-
mercial setting then it may well have invalidated the 11.75 percent interest rate as
unconscionable. Or if the court had found no deception or overreaching in the commer-
cial setting but had found the interest rate to be greatly in excess of the average
market price, then it would have invalidated the interest rate as being unconsclonable.

In Vom Lehn v. Astor Art Galleries, 18 UCC Rptr. 881 (N.Y. trial ct.,, 1976), a jade
statue was sold for $67,000 even though the market value was only approximately $15,000.
The seller knew that the buyer was totally unfamiliar with the value of jade, which
%ersuaded the court to find the price to be unconscionable. See also note 37, supra, and

echsler v, Goldman, 214 So. 2@ 741 (Fla. 8d DCA 1968).

62279 A, 2d 640 (N.J. 1971).

88 N.J.8.A. 56:8-2.

54 Supra, note 52 at page 653. Note that the New Jersey Supreme Court in reviewing
the commercial setting of the transaction looked at the legalistic complicated language of
the contracts, the actual benefits that the educational packages would give to minority
uneducated children, and the method of enforcing these contracts as a collection prae-
tice. All of these elements constituted the commercial setting of the transaction which,
when coupled with the excessive price of the educational packages, resulted in uncon-
scionable and unenforceable contracts.

5 G.L.c. 93A.

5316 NP 2d 748 (Mass. 1974).
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the tenant from any real bargaining power.” The fact that the resale fee was
a widely used, industry accepted trade practice was not considered a defense.™

The Court concluded :®
Although deception may not have been involved where the disclosure by

the defendants to the prospective tenant was timely and complete, we be-
lieve that the practice of charging a fee for no service whatsoever was an
unfair act or practice within the intent of §2(a) of G.L.c. 93A and that it

was therefore unlawful.. ..
What we can determine is that the collection of resale charges by the

defendants was an unfair act or practice. That provision of the Uniform
Commercial Code which permits a court to refuse to enforce a contract
or contract provision which is unconscionable provides a reasonable analogy

here.
In summary, Kugler, supra, and Decotis, supra, conclude that the “little rTC”

act may be used as a remedy in attacking unconscionable contracts or leases. It
is important to note in these cases that the Attorney Generals of New .Jersey
and Massachusetts were given class action standing to seek restitution for in-
jured consumers who were the vietims of unconscionable contracts.® These
cases are the authority under which the Florida Attorney General, Governor
and Cabinet are now promulgating rules under the Florida “little FTC” act
defining unconscionable recreational leases and contracts. The proposed rules

57 §ee Chapter 8, supra.
53 Supra, note 56 at page 753 2
The defendants argue that their actions were not deceptive or unfair because
d by mobile home park operators in the

Commonwealth. Such a fact was not proved and, even if it had been, the existence
of an industry-wide practice would not constitute a defense to unlawful conduct.
Minter v. Federal Trade Commn., 102 . 2d 69, 70 (3d Cir. 1939) ; International Art
Co. v. Federal Trade Commn., 109 F. 2d 393, 397 (7th Cir. 1940) ; cert. den. 310
U.8. 632. 60 8. Ct. 1078. 84 L. Ed. 1402 (1989) ; P. F. Collier & Son Corp. V.
Federal Trade Commn., 427 F. 2d 261, 275-9276 (6th Cir. 1970). See Federal Trade
Commn. v. Keppel & Bro. Inc., 291 U.S. 304, 313, 54 8. Ct. 423, 78 L. Ed. 814 (1934).

& Supra, note 56 at page 754. The Massachusetts court, even though finding no deception
in the transactions, concluded that the $250 resale fee was unconscionable and there-
fore constituted an unfair trade practice under its “little FTC” act. In analyzing the
commercial setting of the transaction, the court noted that most of the tenants were elderly,
on fixed incomes, and unable to remove their mobile home if they refused to pay said fee.
The court concluded that the commercial setting relevant to unconscionability can be
something besides deception or failure to disclose.

@ gee Section 501.207(1)(¢), F.B. (1975) and Avils South, supra, note 5. Use of the
“ittle FTC” act as a remedy is important as the Act gives damages and attorneys fees.
Sections 501.210, 501.211, F.S. (1975). See Chapter 8, supra. Remedies at common law
and under the UCC do not give damages or attorneys fees. See Vom Lehn, supra, note 51.
Use of the “little F'TC” act as a remedy allows retroactive application of the Act
to leases signed before October 1, 1873 :

Remedial statutes are exceptions to the rule that statutes are addressed to the
future, not the past. . . . Remedial statutes do not come within the legal conception
OE tu tret“.rospective law, or the general rule against the retrospective operation of
statutes.

Grammer v. Roman, 174 So. 2d 443, 446 (Fla. 2d DCA 1963). The Florida Supreme
Court has often applied these principles, including the recent case of Palm Beach Mobile
Homea, Inc. v. Strong, 300 So. 24 881, 887 (Fla. 1974) :

The remedial faw in force at the time the contract is made enters into and becomes
a part thereof, but the parties to the contract have no vested right under the con-
tract clause of the Federal Constitution, In the particular remedy or modes of pro-
cedure then existing. It may be assumed that the parties made their contract with
knowledge of the power of the State to change the remedy or method of enforcing
the contract, which may be done by a State without impairing contract obligations.
See Pittsburg Steel Co. v. Baltimore Equitable Society, 26 U.S. 455, 33 8. .
57 L. Bd. 207. A state may by legislative enactment modify existing remedies and
substitute others without impairing the obligation of contracts, provided a suf-
fielent remedy be left or another sufficient remedy be provided. See Waggoner V.
Flack, 188 U.S. 595, 28 8. Ct. 345, 47 L. Ed. 609,

In lnterpretieg its “little FTC” act the Massachusetts Supreme Court has stated :

. .. We disagree with the clalm that G.L. ¢. 93A “merely provided for new pro-
cedural methods of prosecution for consumer abuse” which could be applied retro-
actively. [citations] Although G.L. c¢. 93A admittedly established new procedural
devices to aid consumers and others (which in this respect could constitutionally be
applled retroactively), it also created new gubstantive rights by making conduct
unfawful which was not unlawful under common law or any prior statute.

Commonwealth v. Decotis, supra, note 56 at page 755; clted also in Slaney v.
Westwood Auto, Inc., 322 N.E, 8d 768 (Mass. 1975).
Bee also Walker & LaBerge, Inc. v. Halligan, 344 So. 2d 289 (Fla. 1977).
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basically codify the previously discussed case law both at common law and
Section 2-302 of the Uniform Commercial Code.”

D. CORPORATE SELF-DEALING

In Avila South Condominium Association, Inc. v. Kappa,” the plaintiff con-
dominium association had alleged that the individual developers were the origi-
nal incorporators and directors of the condominium association when the asso-
ciation had entered into the recreational lease. The plaintiff’s complaint charged
guch acts of self-dealing to be in breach of the original association board of
directors’ fiduciary responsibilities. Separate counts of the complaint had also
alleged actions sounding in fraud and deceit.®

In reviewing the self-dealing allegations of the complaint the Supreme Court
discussed its decisions in Poini East Management Corp. v. Point East One Con-
dominium Corp.;* Fountainview Association, Inc. No. 4 v. Bell;® and Lake

&1 See Proposed Rules 2-25 and 2-26. Chapter 16. Volume 2. During the 1977 session of
the Legislature SB 40 was passed. The new law ig an evidentiary statute relating to a
presumptive of unconsecionability and burden of proof :

gection 3. Section 718.122, Florida Statutes, is created to read:

718.122 Unconscionability of certain leases; rebuttable presumption.—

(1) A lease pertaining to use by condominium unit owners of recreational or other
common facilities, irrespective of the date on which such lease was entered inte, 18
presu mpﬁively unconseionable if all of the following elements exist :

(a) the lease was executed by persons none of whom at the time of the execution
of the lease were elected by condominium unit owners, other than the developer, to
represent their interests;

(b) the lease requires either the condominium association or the condominium unit
owners to pay real estate taxes on the subject real property;

(¢) the least requires either the condominium assoeiation or the condominium unit
owners to insure buildings or other facilities on the subject real property agalnst fire
or any other hazard; .

(d) the lease requires either the condomininm association or the condominium unit
owners to perform some or all maintenance obligations pertaining to the sabject
real property or facilities located upon the subject real property ; .

(e) the lease requires either the condominium association or the condominium
unit owners to pay rents to the lessor for a period of 21 years or more;

(£) the lease provides that fallure of the lessee to make payments of rents due
under the lease either creates, establishes, or permits establishment of, a lien upon
individual condominium units of the condominium te secure claims for rent;

(g) the lease requires an annual rental which exceeds 25 percent of the appralsed
value of the leased property as improved ; provided that for purposes of this paragraph
“annual rental” means the amount due during the first twelve months of the lease
for all units regardless of whether such units were-in fact occupied or sold during that
period and “appraised value” means the appraised value placed upon the leased prop-
erty the first tax year after the sale of a unit in the condominium ;

'(h)ltge lease provides for a periodic rental increase based upon reference to a
price index;

(1) the lease or other condominium documents require that every transferee of a
condominium unit must assume obligations under the lease;

(2) The Legislature expressly finds that many leases involving use of recreational
or other common facilities by residents of condominiums were entered into by parties
wholly representative of the interests of a condominium developer at a time when
the condominium unit owners not only did not control the administration of thelr
condominium, but also had little or no voice in such administration. Such leases often
contain numerous obligations on the part of efther or both a condominium association
and condominium unit owners with relatively few obligations on the part of the lessor.
Such leases may or may not be unconsclonable in any given case. Nevertheless, the
Legislature finds that a combination of certain onerous obligations and circumstances
warrants the establishment of a rebuttable presumption of unconscionability of cer-
tain leases, as specified In subsection (1). The presumption may be rebutted by a lessor
upon the showing of additional facts and circumstances to justify and validate what
otherwise appears to be an unconscionable lease under this section. Fallure of a lease
to contain all enumerated elements shall neither preclude a determination of uncon-
scionability of the lease nor raise a presumption as to its consclonability. It is the
intent of the Leglslature that this section is remedial and does not create any new
cause of action to invalidate any condominium lease, but shall operate as a statutory
prescription on procedural matters in actions brought on one or more causes of actton
existing at the time of the execution of such lease.

63 847 So. 2d 599 (¥la. 1077).

& These counts were denied class actlon standing based on Osceole Groves v. Wiley, 78
So. 2d 700 (Fla. 1955). :

& 2892 So. 24 628 (Fla. 3@ DCA 1973), conformed to 284 So. 2d 233 (Fla. 1973).

& 203 So. 2d 657 (Fla. 3@ DCA 1967), afirmed, 214 So. 2d 609 (Fla, 1988). In referring
to Fountainview Association, the Florida Supreme Court in Avila South, stated:

While reafirming our decision in Point East, that self dealing by officers and direc-
tors of condominium associations, without more, is not actionable, we believe the time
has come to reexamine the laconiec imprimatur with which we stamped the Third Dis-
triet’s decision in Fountainview Ass’n, Inc., No. 4 v. Bell, supra. The Third District
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Mabel Development Corp. v. Bird.® Although: the Court attempted to distinguish
the recent Point East décision, it in effect overruled the Founteinview deci-
sion:®

A director occupies a trust relation not only to the present stockholders,
but also to those who may become such in the future, and . . . for this
reason, where directors have profited in some secret way, stockholders who
are subsequently admitted may demand that an account of the profits be
made to the corporation. . .. (e.s.)

. . . Transactions in which a corporate fiduciary derives personal profit,
either in dealing with the corporation or its property, or in matters of
corporate interest, are subject to the closest examination, and the form of
the transaction will give way to the substance of what was actually being
brought about. Personal dealings with the corporation or transactions with
the corporation in which the director has some personal interest may be
avoided, unless good faith and fairness are shown. While occupying such
a fiduciary relation, the officers and directors of a corporation are pre-
cluded from receiving any personal advantage without the fullest disclosure
to, and assent of, all concerned. . . . (es.)

The Court in Awvile appears to recognize the recreational lease as a possible
way to finance condominium projects and to allow the sale of units at a lower
price.® However, the Court found no excuse for the use of secret misbehavior,
i.e.,, some kind of deception, failure to disclose or misrepresentation. If secret
misrepresentation, betrayal of trust, or inordinate personal gain occur, then a
cause of action will arise wherein the individual corporate director is personally
liable to the condominium association for that amount by which he was unjustly
enriched as a result of the recreation lease.®

Note that the Court in Avila makes reference to full disclosure or forms of
deception used in the sale of condominiums.” Should these secret dealings be
proven then the trial judge, in his discretion and pursuant to concepts of equity,
could determine whether or not the excessive rental payments should be reim-
bursed to the condominium association.

As previously discussed, the commercial setting relating to urconscionability
is similar to the commercial setting of self-dealing, i.e., secret nondisclosure or
deception.™ Also, the excessive or unconscionable rental payments are analogous
to “inordinate personal gain at the expense of those to whom they owe a fiduciary
duty.” ” However, as also previously discussed, unconscionable contracts can
be voided without reference to the commercial setting, while self-dealing requires
such reference.” Therefore, unconscionability may be the most practical remedy

there held that a condominium association could not recover from former officers and
directors even when they were guilty of undisclosed self dealing “upon inflated terms.”
203 So. 2d at 658. Insofar as is revealed by the opinion, this decision was based en-
tirely on a misapprehension as to the reach of the Lake Mabel case, as we have under-
taken to demonstrate, ante pp. 11-12, Neither the Third District nor this Court artic-
ulated any basis in public policy for the Fountainview decision, and it is difficult to
concelve of any.

68 126 So. 356 (1930).

®7 Supra, note 62.

“su%a'tn?te SZte tnterest b b,

ertain public interests may be served by leaving to developers the possibility o

self dealing ; such flexibility may facilitate finanecing of some pL?ases of sgme progctsf,
with resulting economies that can be passed on to the public. But there is absolutely
nothing to recommend a rule of law which encourages persons in positlons of trust
secretly to betray their trust for inordinate personal gain, at the expense of those to
whom they owe a fiduciary duty. We now reafiirm our decision in News Journal Corpo-
ration v. Gore, supra, and hold that any officer or director of a condominium assocla-
tion who has contracted on behalf of the association with himself, or with another
corporation in which he is, or becomes substantially interested, or with another for
his personal benefit may be liable to the association for that amount by which he was
unjustly enriched as a result of his contract. However, no director or officer shall be
required to return any portion of moneys paid by the assoclation where it is shown
that he received the funds with the consent of the association or with the consent of a
substantial number of the individuals comprising the association. After careful conside
eration of the facts {n each case, based upon specific findings, the trial judge, in his

o I%iscretlou, shall grant such relief as equity dictates.

7 Supra, note 68.

71 Supra, note 37.

72 Supra, note 68,

7 Supra, note 51. S

40-759—79—9 .
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to invalidate recreational leases, as the ‘cause of action -may belitigated by
simple reference to the four. corners of the lease document.™

E. FEDERAL ANTITRUST CHALLENGES

iAlthough the Florida Supreme Court has stated that recreational leases may not
be attacked in state court based on state antitrust laws,”™ the federal courts have
allowed antitrust challenges under Federal statutes.

Unfair methods of competition were the first prohibited activities under the
Federal Trade Commission Act passed by the Congress in 1914 to protect competi-
tion in the marketplace. An unfair trade practice is any activity which violates the
“letter or the spirit” of the federal antitrust laws.” The federal antitrust laws pro-
hibit restraint of trade and monopolizatior.™ Therefore, contracts or leases that
restrain or monopolize trade violate the federal antitrust laws.”

In Northern Pacific Railroad Co. and Northwest Improvement Co. v. U.8.™®
the Northern Pacific Railroad Company was requiring all grantees or lessees of
the railroad’s land to ship their commodities over the company’s railroad. This
“tie-in sale” agreement provided that the rates of the railroad were to be equal
to those of competing carriers. The government filed suit against this agreement
alleging that preferential routing agreements were unlawful as unreasonable
restraints of trade under the Sherman Antitrust Act. The Supreme Court held the
preferential routing arrangements were, in fact, tying agreements, unlawful under
Section 1 of the Sherman Antitrust Act and therefore were per se unreasonable
restraints of trade. This case was extensively cited by the Fifth Circuit Court of
Appeal in a recent case where the court held that a cause of action existed under
the Sherman Act for alleged tie-in sales of condominium units and managements
services.® : C :

7 Supra, note 51. If it becomes necessary to examine the commercial setting then ques-
tions concerning class action standing will arise. Supra, note 63. The Supreme Court in
Avila South, supra, note 5, while denylng class action standing for actions sounding in
fraud and deceit, allowed association and class standing for actions based on self-dealing
and unconscionability :

.. Although not grounded on a contract theory, the self-dealing claim in Count VII
is nevertheless concerned with a contract to which the Association is alleged to be a
party, namely, the rereational lease. As this cause of action has been pleaded, the
Association is the only party that may properly bring suit because the allegation.
boiled down, is that a fiduciary duty owed to the Association was breached. While the
Condominium Act expressly saves “any statutory or common law right of any indi-
vidual unit owner or class of unit owners to bring any action which,” is available
independently of the Act. Section 718.111(2), Florida Statutes (1976 Supp.), the
named, individual plaintiffs in the present case did not plead any injury to themselves
distinct from the injury done the Association. i
" In the event the unconscionability count is amended to state a cause of action on
remand, the Association would have standing again because the Association is alleged
to be a party to the lease. The named. individual plaintiffs are also interested as third
party beneficiaries under the recreational lease and might be able to state a claim

- whether as individuals or as a class.

There appears to be some confusion in the Supreme Court’s decision wherein they allowed

class or association standing for self-dealing and unconscionability but denied standing

in actions sounding in fraud and deceit. The Court indicates that self-dealing and uncon-
scionability may well involve certaln allegations of secret dealings or forms of mispresen-
tation and deception. Do these allegations sound in fraud and deceit in relation to each
individual vnit owner ? Does this mean that allezations of self-dealing and unconscionabil-
ity require that each individual unit owner testify as to the commercial setting and decep-
tion in his particular transaction? If such 1s the case, Is the cause of action again sound-
ing in fraud and deceit with subsequent loss of class actlon standing? The Court does not
attempt to answer these questions but simply states that unconscionability and self-dealing

will allow standing on behalf of the condominium association. See Chapter 5, Section B,

Class Action Standing, supra.

7 Supra. note 62. .

7 See Chapter 2. supra. .

7 Charles A. Ramsay Co. V. Assoc. Bill Pogters of the U.S. and Canada, 260 U.S. 501
(1_-2213) ; United Shoe Machinery Corp. v. U.S., 258 U.S. 451 (1922).

73536 U.S. 1 (1958).

80 Miller v. Granados, 529 F. 2d 393, 396-397 (5th Cir. 1976), where the Court stated:
Tying arrangements have been defined hy the Supreme Court as: “[A]n agreement by a
party to sell one product but only on the condition that the buyer also purchases a dif-
ferent (or tied) product, or at least agrees that he will not purchase that product from
any other supplier. Where such conditions are successfully exacted competition on the
merits with respect to the tied product is inevitably curbed. Indeed ‘tying arrangements
gerve hardly any purpose beyond the suppression of competition.’ Stendard 0il Co. of
California and Standard Stations v. United States, 337 U.S. 293, 305-306, 69 S. Ct. 1051,
1058. 93 L. Ed. 1371, 1381, 1382. They deny competitors free access to the market for the
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It is"important to Xote that not all tieiin"sales unlawfully restrain trade. Tie-in
sales unlawfully restrain trade when the seller has sufficient economic leverage
in the sale of one product (condominium units) to, in effect, require the buyer
to purchase a different or tied product (recreation services) which excludes
interstate commerce competitors in the tied product from a not insubstantial
amount of potential business.® The necessary elements of an unlawful restraint
of trade tie-in sale consist of : * :

(1) The existence of a conditional sale with the purchase of a condo-
minium unit tied to the buyer’s acceptance of another product, the developer’s
recreational lease.

(2) The existence of economic leverage by the developer over the sale of
the tying product, condominium units.

(3) The exclusion of interstate commerce competitors in the recreational
services industry from a not insubstantial market, the numerous condo-
minium units within the development.

The first step in proving an unlawful restraint of trade involves the existence
of “two products” in the “tie-in sale.” If the condominium recreational lease
is a “net-net lease,” ® then the developer will maintain that his sale of the condo-
minium unit and lease of a recreational facility was a “one product” sale and not
a “tie-in sale” which requires “two products.” ® However, the existence of one
or two products is a question of fact based on the following:

(1) Where is the physical location of the recreational facilities in relation
to the condominium units? The more physical segregation of units and rec-
reational area is evidence of “two products.”

(2) Have condominium units and recreational facilities or services been
sold separately in other similar developments? For example, the successful
marketing of similar units with no recreational facilities is evidence that
the units and recreation are not inherently ‘‘one product.”

(3) Are there any interstate commerce businesses such as country clubs,
tennis clubs, health spas, YMCA, etc., in the area that contract with con-
sumers to use recreational facilities which are the same or similar to those
facilities provided in the recreational.lease? The sale of these services inde-
pendent of housing units is evidence of recreation being a separate product
from housing.

Economic leverage is perhaps the most complicated element of an unlawful
tie-in sale. One must show that the developer, at the time of sale of the con-
dominium units, had some form of economic leverage over the purchaser in the
sale of the condominium unit. Economic leverage over the sale of condominiums
may take the form of monopoly, market dominance, consumer desirability, or

tied product, not because the party imposing the typing requirements has a better product
or a lower price but because of his power or leverage in another market.” .

Northern Pacific Railway Company v. United States, 356 U.S. 1, 5, 6, 78 8. Ct. 514, 518,
2 L. Ed. 2d 545, 550 (1958). “[T]ying agreement fare harshly under the laws forbidding
restraint of trade,” Times-Picayune Pub. Co. v. United States, 345 U.S. 594, 606, 73 S. Ct.
872, 879, 97 L. Ed. 1277, 1288 (1953), and are unreasonable per se where a party has
sufficient economic power over the tylng product to appreciably restrain free competition
for the tied product and the amount of interstate commerce involved is ‘not insubstan-
tial’ Fortner Enter., Inc. v. United States Steel Corp., 394 U.S. 495, 501, 89 S. Ct. 1252,
%’537,68228 IétEijé 49925,1‘5%:?1, 52%4(1(;2_(_5?) 3\7111;5’?'1:at‘;‘)omg}7 SIazlt lCo. vé United States, 332 U.S,

3 . Ct. 12, . Ed. 7} ; Northern Pacific Railway Company v. United Stat
supra, 356 U.S. at 6, 78 S, Ct. at 518, 2 L. Ed. 2d at 550. pany i
18; Id. tRecreational services industry would consist of health spas, tennis clubs, country
clubs, ete.

82 See Imperial Point Colonnades Condominium Imc. v. Mangurian, 1977-1 CCH Trade
Cases. 761,362 (5th Cir. 1977), Condominium associations do not have standing to repre-
gent their unit owners in federal court. Buckley Towers Condominium, Inc. v, Buchwald,
1976-1 CCH Trade Cases, 60,937 (5th Cir. 1976).

8 A “net-net lease” is where the recreational facilitles are maintained and taxes are paid
by the condominium assoclation and not the developer.

8 In Kugler v. Aamco Autemotive Transmissions, Inc., 337 F. Supp. 872. 874 (D. Minn,
1971). the court stated : While the “single product” doctrine is well established, there are
few cases which have delineated the criteria for determining singleness. The leading case
in this area is apparently United States v. Jerrold Electronics Corp., 187 F. Supp. 545
(E.D. Pa. 1960). After analyzing the Jerrold case, the court went on to state: A similar
test for determining separability is suggested by Professor McCarthy., He contends that
xtw;lhether separatg items arfhinvolved 113 a qléieSti?D tofleconomkl:]s. and he concludes that

e proper way to answer the economic question is to look at the industry as a wh
determine if the {tems have or can be sold separately. v whole to
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uniqueness of the condominium unit.® This leverage need not hdve frrvolved all
buyers in the market but must have involved some buyers.® The following check-
list relates to facts needed to prove economic leverage: .

(1) At the time of the sale of the condominium units, what type of units
were other developers offering in the area? Sometimes different developers
are building almost identical units within one large complex and may not be
imposing any tie-in.

(2) Is the condominium complex substantially different from other com-
plexes in the area in terms of price, location and physical features ? However,
as condominiums are creatures of real property one complex may well be
inherently unique as compared with other complexes or with other forms of
housing. Also, low priced condominiums may well have consumer appeal to

_evidence economic leverage.

fhe third element of an unlawful tie-in sale involves a “not insubstamtial”
effect on interstate commerce competition.” Proof of this element does not re-
quire an in-depth analysis of the recreational services market in the area.” This
element can be proven by showing that the recreational payments from unit
owners are of such dollar volume that recreational services industry competi-
tors would otherwise be attracted to enter this market but cannot practically do
so because of the tie-in sale. The following checklist should be reviewed :

(1) What is the total cost now being paid by unit owners to maintain,
operate and lease the developer’s recreational facility? Compare the cost
with the cost of similar services from a recreational service competitor.

(2) Do competitors in the recreational services industry feel that the de-
veloper’s recreational lease effectively precludes them from an attractive
market of unit owners within the complex? The more units in the complex
the more attractive is the market.

Needless to say, the antitrust approach in challenging recreational leases is
considerably more complicated than the previously discussed state court actions.
However, use of the Sherman Act provides treble damages which ean be a potent
weapon.” The disadvantages of this remedy include high costs and the need to
show some effect on interstate commerce.”

F. PRACTICE AND PROCEDURE

The previously discussed remedies, available to attack recreational leases,
should be considered in light of the specific lease and condominium development.
In chosing the best remedy, the following check list should be reviewed:

(1) Will the remedy afford class action standing™ or association
standing? ®

s3 In Fortner Enterprises, Inc. v. U.8., 394-495 §1969), the court discussed the correct
standard for finding ‘substantial economic power.” Observing that the economic power
over the tying product can be sufficlent even though the power exists only with respect
to some of the buyers in the market, the court found that cruclal economic power may be
inferred from the tying product’s desirability to consumers or from uniqueness in its
attributes. The court stated:

Market power is therefore a source of serious concern for essentially the same reason
regardless of whether the seller has the greatest economic power possible or merely some
lesser degree of appreciable economic power. In both instances, despite the freedom of
some or many buyers from the seller's power, other buyers—whether few or many,
whether scattered throughout the market or part of the same group within the market—
can be forced to accept the higher price because of their stronger preferences for the
product, and the seller could therefore choose instead to force them to accept a tying
arrangement that would prevent free competition for their patronage in the market for
the tied product. Accordinglf, the proper focus for concern is whether the seller has the
power to raise prices, or lmpose other burdensome terms, as a tle-in, with respect
to any appreciable number of buyers within the market. 394 U.S. 495, 503.

Dis2cuss lgg one of the three criteria for finding economic power, the court noted in foot-
note 2 that:

‘Uniqueness confers economic power only when other competitors are in some way pre-
vented from offering the distinctive product themselves. Such barriers may be legal, as in
the case of patented and copyrighted products, e.g., International Salt ; Loew’s or physical,
as when the product 1s land, e.g., Northern Pacific. 394 U.S. 495, 505

Compare the above with the Supreme Court’s most recent review of Fortner in United
Stgattla(al Steel v. Fortner, 1977-1 CCH Trade Cases, 61,204 ; 97 8. Ct. 861 (1977). .

.87 See Mortensen v. First Federal Savings and Loan Asg'n., 1977-1 CCH Trade Cases,
961,259 (34 Cir. 1977) wherein the Court looked to the interstate commerce aspects of .
both the tying and tied product citing Goldfard v. Virginia State Bar, 421 U.S. 773 (1977).

s Tie-in sales are considered per se violations of the antitrust laws. See note 80, supra.
15 U.S.C. § 15,

% Supra, note 87.

s Supra, note T4.

2 Supra, notes 74 and 82.
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(2) Can the association legally assess its members to pay costs und
attorney’s fees? ™

(3) Do the condominium documents deﬁne the Condominium Act as it
may be “amended from time to time"?*

(4) Did the commercial setting of the sale of condominium units involve
any lack of disclosure, deception, overreaching or economic leverage?®.

(5) Are the rental payments under the escalation clause of the recrea-
tional lease grossly excessive in comparison with other available recrea-
tional services? ®

(8) Were the original board of directors of the association the oﬁicers,
agents or employees of the developer/lessor YA

(7) Did the individual unit owners sign or execute any document which
obligated them personally to the lease?®

(8) Is the lien provision of the lease enforceable against a substantial
number of units within the development? ®

(9) Did the sale of condominium units with a recreational lease affect
interstate commerce? *®

‘See the pleading and practice forms at the end of this chapter.

Chapter 16
[Proposed rules]

(1) DEPARTMENT OF LEGAL AFFATRS: RULES PROPOSED TO THE GOVERNOR AND
CABINET

CHAPTER 2-25 UNCONSCIONABLE RECREATIONAL SERVICE CONTRACTS
CHAPTER 2-26 UNCONSCIONABLE MANAGEMENT AND MAINTENANCE CONTRACTS -

JUSTIFICATION AND ECONOMIC IMPACT STATEMENT

The Department of Legal Affairs proposes that Rule Chapters 2-25 and 2-26
be adopted by the Governor and Cabinet pursuant to the authority of Chapter
5§01, Part II, Florida Statutes, and in accord with the requirements of Chapter
120, Florida Statutes. The rules address a specific practice by persons engaged
in the trade or commerce of selling housing urits to the public. The specific prac-
tices to be prohibited are: The collection or attempted collection of rent under a
recreational services contract, which is unconscionable at common law; the en-
forcement or attempted enforcement of a lien provided for in a recreational serv-
ices contract which is unconscionable at common law; and the collection or
attempted collection of contract payments under management or maintenance
contracts which are unconscionable at common law. Such rules are necessary as
a result of developers of housing unit projects conditioning the sale of housing
units on the buyers acceptance of the obligations of a recreational services con-
tract and/or a management or maintenance contract.

The proposed rules addressed this practice as it is or may be engaged in by
sellers in every segment of the housing market including persons who lease hous-
ing units to tenants under leases having terms of five years or longer. Although
this practice has occurred and will almost certainly continue to ocecur in all seg-
ments of the housing market it is most prevalent in the sale of condominium
units. It is in this segment that, to date, the bulk, although not all, of the contro-
versy, litigation and other private or public actions have occurred. Consequently,
it is with respect to the practice as it has occurred in the sale of condominiums
that most analytical studies, surveys, analyses, and reports have been prepared.

In preparing these proposed rules the staff of the Department has relied to a
great extent on the following source materials in addition to the applicable case
law precedents: Condominiums/Their Impact on the Southeast Florida Housing

%3 See Sections 718.115, 718.116, F.8. (1976).
% Supra, note 24.

% Supra, notes 37, 51 and 85,

% Supra, note 51.

9 Supra, note 67.

% Supra, note 16.

® Supra, note 11.

1® Supra, note 87.
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-Market, a report prepared by William Bosher, 1974 Fellow,-Intergovernmental

Affairs Fellowship Program, U.S. Civil Service Commission ; Housing in Florida
1975 and Housing in Florida 1976, reports prepared by the Florida Department
of Community Affairs for Governor Reuben O’D. Askew, pursuant to Legislative
mandate; the HUD Condominium/Cooperative Study, a three volume study pre-
pared as a result of congressional directive to the United States Secretary of
Housing and Urban Development; the Leasehold Condominium : Problems and
Prospects, the Report of the Ontario Task Force on Leasehold Condominiums,
issued September 1, 1975; various depositions and sworn statements obtained
during prior litigation by the Department; testimony adduced at the seven pub-
lic hearings conducted by the Department for the Governor and Cabinet, pursu-
ant to §120.54(3), Florida Statutes, relating to proposed Rule Chapters 2-24,
2-25, and 2-26; and information received by the Department through correspond-
ence and other submitted materials. :

Because of the massive volume of these materials it is impossible to fully set
forth within the scope of this statement even a summary of all the information
contained therein which is relevant to the Department’s proposal. Therefore,
these source materials shall be deemed to be incorporated herein by reference to
the extent that they may be applicable to any issues raised in consideration of
the proposed rules, C.

Sales practices by developers or other persons engaging in the business of sell-
ing housing units are of primary concern as this industry by its nature is of
unique importance, due to the large expenditures and vital reeds involved. Ade-
quate housing for every family is basic to the existence of -the social order as we
know it and necessary to progress in every area of social development. Addi-
tionally, as the population continues to increase and the land suitable for housing
construction becomes correspondingly more scarce it is incumbent upon every
element of the government to take all proper steps to secure for each individual a
fair and open opportunity to obtain adequate housing. - - :

The average new home constructed in Florida in 1975 cost $38,000.00, an
increase of 8.5 percent over 1974, and an increase of 38 percent over 1970. A
major factor contributing to this substantial rise is the corresponding rise
in’ population. By 1985, Florida is expected to have a population of ten mil-
lion, resulting in a need of an addition of six hundred thousand units to the
present housing stock. These figures when related to income and other demo-
graphic data already demonstrate that the vast majority of Florida families
cannot afford to purchase homes at these prices. However, since housing
is a necessity, a situation is created wherein many hundreds of thousands of
families must cope with extremely difficult personal economie ecircumstances.

“Housing poor” is a term commonly used to describe the situation faced by a
large number of Floridians. It must be recognized that when people have to
spend more than a certain percentage of their income on housing, the amount
of spendable income available for other necessities such as food and clothing
is diminished. It is commonly accepted that no more than 25 pércent -of income
should be expended on housing in order to insure adequate income for other
needs and that an expenditure of 85 percent of income is the maximum that can
be spent without an unacceptability high risk of dire economie consequences.
Housing poor describes the situation which occurs when these percentages are
exceeded. In 1974, it was estimated that there were over five hundred thousand
persons paying more than 35 percent of income for housing and over seven
hundred forty three thousand paying more than 25 percent.

The distribution, density, change and rate of change of population, income,
and sources of income throughout the state also has a direct effect on the hous-
ing market. The “gold coast” (Dade, Broward and Palm Beach counties) has

‘the greatest proportion of population income and ‘money in the state and cor-

respondingly the highest retail sales, manufacturing output and volume of
construction. However, examination of the available data clearly shows that
the population growth trend is traveling north along Florida’s east coast as
well as expending outward from the state’s other metropolitan, population cen-
ters. Concurrent with this trend is an increasingly strong demand for afford-
able housing. It is obvious that when demand is very strong and where the de-
mand is for a non-discretionary necessity such as housing, those who can con-
trol the supply are in a dominant economie position. Further, whatever abuses
which may occur as a result of the suppliers market strength will have a direct
impact on the health, safety and welfare of the population. The HUD study,
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referenced above, reveals that the-developers of housing have dictated the pat-
terns of growth particularly in the northern gold coast region, and- thai: this’ has
been reflected in poor planning and inadequate facilities. : .

Over the past several years, housing construction in South Florida has vbeen
dominated by the condominium developers to the extent that it-can be fairly
concluded that condominiums are the only form of new housing available to the
average family. Where, as in South Florida, the largest population bracket-is
over 62 years of age and primarily on fixed income, developer control of hous-
ing, if abused, can and has caused great hardship to many people. Condominium
prices on the ‘average cover the same range as prices of traditional detached
housmg However, condominiums do offer a greater variety and greater num-
bers in the moderate to lower price ranges. Consequently, there is an observable
trend towards increased condominium purchases by all Floridians. Nevertheless,
all segments of the housing market reflect this strong market position on the
part of developers and unless appropriate remedies are available there is no rea-
son to believe that the abuses which are most visible in the condominium seg-
ment will not occur with increasing frequency in other segments of the housmg
market.

Based upon the source materials referenced above, the Department takes the
following view of Florida’s housing situation. Overall demand will continue to
keep developers in a strong market position for the foreseeable future. This
strong position creates a potential for a certain number of incompetent or un-
ethical developers to enter the market, and a temptatlon for even the most
competent and most ethical developers to engage in overreaching tacties to the
detriment of consumers.

Florida’s climate in conjunction with the character of a large portion of its
population has also resulted in a strong demand for recreational services and
facilities. In response to this demand, there exists a competitive and growing
recreational services industry. In general this would include businesses offer-
ing golf, tennis, swimming, boating, hiking, arts, crafts and various physical fit-
ness programs. Recreational activities such as these are offered in various com-
binations with varying levels of supervision and instruction available. What has
occurred is a tendency among housing developers to seek to take advantage of the
strong demand existing in both industries.

One result of this tendency is an increasing trend by developers to offer, in
addition to housing units, recreational property and facilities to be used in
common by housing unit owners. This has led to a need, and therefore increased
demand, for professional management and maintenance services to operate and
maintain these commonly used areas. Through the various types of housing
documents such as declarations of condominiums and restrictive covenants devel-
opers have made it a mandatory condition of purchase to accept the obligations
imposed by recreational services contracts and management and maintenance
contracts. _

With respect to recreational services contracts it has been typical for developers
to impose on the housing unit owners and/or their condominium or home owners
associations the obligation to pay all maintenance and operating expenses, taxes,
insurance, and all other costs of the recreational facilities, holding the developer
or lessor safe from any of these costs, and then, in addition, to require the pay-
ment of a certain amount of rent to the developer or lessor. It has also been
typical to include in the recreational services contract a requirement that these
rental payments escalate from time to time in proportion to increases in the
consumer price index or similar conveniently available commodity or price
indexes.

In addition, these recreational services contracts are easily enforceable because
the developer has included a prov1s1on which imposes a lien on the housing unit
of the purchaser which can result in a homeowner or housing unit owner losing
his residence for failure to pay for recreation, regardless of whether the recrea-
tional facilities and services offered are those which the housing unit owner
would choose if he had free choice. The ultimate result has been that thousands
and thousands of Florida residents are locked into contractual arrangements
wherein in order to avoid losing their homes, they must pay continually increasicg
amounts for recreation which they may not be able to use, or desire to use, to the
extent that real economic hardship must be viewed as an imminent if not existing
reality.
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That this severe problem has been widely recognized can be demonstrated by
reviewing the changes that the legislature bas made to the Florida Condominium
Act, now Chapter 718, Florida Statutes, Changes relating to recreational services
contracts, or-recreational leases ag they are commonly called, are very prominent
part.tcularly with respect to the disclosures which are reqmred to be made by
developers and a prohibition agairst the inclusion or enforcement of escalation
clauses included therein. Unfortunately these legislative actions have not yet been
able to mgniﬁcantly resolve the emstmg problem. Constitutional impediments
such as the prohibition against impairing the obligations of contracts has thus
far prevented these new statutes from being applied retroactively.

In. proposing these rule .chapters, the Department has spemﬁcally taken an
approach designed to avoid these impediments. The operative provisions of the
proposed rules apply only to those contracts which would have been unlawful
at time that they were created under the common law doctrine of unconscion-
ability. Therefore, the proposed rules are strictly remedial in nature and do not
create any new substantive, rights or duties. Consequently pursuant to the
applicable legal precedents and authorities, the rules can be applied to both new
and existing contractual arrangements without violating the impairment of con-
tracts clauses of the Federal and Florida constitutions.

Without going into an exhaustive legal analysis more appropriate to other
forums, the following cases serve to demonstrate the legal support for the
Department’s position. In Palm Beach Mobile Homes, Inc., v. Strong, 300 So. 2d
881 (Fla. 1974),. the retroactive application of a leglslatwe enactment was.chal-
lenged on the basis of the impairment of contracts clause. The statute in question
imposed limitations on the circumstances under which a person could be evicted
from a mobile home park. In upholding the statutes the Florida Supreme Court
noted the importance of housing and the shortage of spaces for mobile homes.
The Court went on to rule on the impairment of contracts issue, saying:

“In determining whether legislation violates the contract clause the question
is not whether the legislation affects contracts incidentally, directly or indirectly
but whether it is addressed to a legitimate end and the measures taken reasonable
and appropriate to that end. The remedial law in force at the time the contract
is made enters into and becomes a part thereof but the parties to the contract
have no vested right under the contract clause of the Federal Constitution in the
particular remedy or mode of procedure than existing. It may be assumed that
the parties made their contracts with knowledge of the power of the state to
change the remedy or method of enforcing the contract, which may be done by
a state without impairing contract obligations. A state may. by a l'egislative
enactment modify an existing remedy and substitute others without impairing
the obligation of contracts, provided a sufficient remedy is left or another suffi-
cient remedy be provided.”

The proposed rules make it specifically clear that a remedy exists under the
Deceptive Unfair Trade Practices Act, Chapter 501, Part II, Florida Statutes,
based upon the doctrine of unconscionability. This remedy would exist as an
alternative to the remedies available pursuant to common law or the Uniform
Commercial Code, which may also be based on the doctrine of unconscionability.
In this regard it must be noted that the proposed rules are not absolutely neces-
sary in a strict legal sense, in order to permit housing unit owners or their
associations to invoke the doctrine of unconscionability as the basis for relief
from these overly burdensome contractual arrangements. Nevertheless, it is
submitted that adoption of these rules is very important to maximizing the prob-
.abilities that there will ultimately be an overall solution to this severe problem.

The way in which these contractual arrangements are designed and the spe-
cific language used in them varies widely from case to case. Therefore, invocation
of one remedy as opposed to another will undoubtedly raise various subsidiary
legal issues resulting from such things as applicable statutes of limitations and
the specific relief available under a particular remedy. The more remedies which
are available the more likely it is that housing unit owners or their associations
seeking relief from these unconscionable arrangements will be able to select the
most appropriate remedy and design their pleadings in a way most likely to
lead to a just result.

As to the question of whether the doctrine of unconscionablhty is a legal
theory applicable to the resolution of recreational services.contract and manage-
ment and maintenance contract disputes, recent court decisions make it abun-
dantly clear that this question can be answered in the affirmative. The case of
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Fleeman v. Case, 342 So. 2d 815. (Fla. 1976), involved a constitutional challenge
to the retroactive application of that provision within the Condominium Act
which prohibits escalation clauses in recreational leases: The Court ruled that
this provision could not be applied retroactively because it lacked the necessary
express retroactive intent..In fact the Court went further and stated that even
if the reqiired intent were present the provision would be unconstitutional as
applied retroactively, because of the contract clause. However, the Court con-
tinued, making the following statement:

“Given the narrow issue presented by these appeals we do not decide questions
as to the validity- of these leases on any other grounds thus although there is
reference to the possibility that in some instances lease arrangements for indi-
vidual unit owners may be unconscionable, inequitable or contain other defi-
ciencies recognized in law as basis for judicial invalidation these matters are not
considered or decided here.”

In a footnote to this statement, the Court cited Section 672.302, Florida Stat-
utes, which is captioned “Unconscionable Contract or Clause,” and which reads:

“Tf the Court as a matter of law finds the contract or any clause of the con-
tract to have been unconscionable at the time it was made the Court may refuse
to enforce the contract or it may enforce the remainder of the contract without
the unconscionable clause or it may s0 limit the application of any unconscionable
clause as to avoid any unconscionable result.”

Avilla South Condominium Association, Inc. v. Kappa Corp., a very recent de-
cision of the Florida Supreme Court, wherein the opinion was fited March 31,
1977, involved a challenge to the enforceability of a recreational lease based upon
several counts. Without reviewing all of the issués decided by this opinion, it
should be noted that one of the counts in the complaint challenges the validity
of the recreational lease based upon a provision in the Condominium Act that
requires such leases to be “fair and reasonable.” With respect to this count the
Court stated:

“In affirming the dismissal of the count alleging violations of Section 711.66
(3) (e), we do not preclude the plaintiffs on remand the possibility of stating an
amended claim of unconsciohability, independent of Section 711.66(5) (e).”

{In summary then, it is submitted that an extensive web of private contractual
arrangements in the nature of recreational services contracts and management
and maintenance contracts has created a severe problem affecting the public
interest. Under these arrangements, a substantial portion of the population of
the State has been placed in circumstances of severe economic hardship to the
extent of facing the possible loss of their homes. Previous attempts by the
Legislature to alleviate this problem have met with only limited success as a
result of legal and constitutional impediments.

The proposed rules avoid these impediments by being remedial in nature. The
remedy provided for in these proposed rules constitutes an important step to-
wards the ultimate resolution of this problem. Since the remedy invokes a legal
theory based upon principles of equity and fairness and since the renmiedy may
be employed by both public enforcing agencies and private parties, it represents
the greatest hope that the existing disputes involving recreational services con-
tracts and management and maintenance contracts can be resolved ' in a way
that provides substantial justice to both sides.

EcoNoM1c IMPACT STATEMENT

INTRODUCTION'

A preliminary discussion of the housing market, recreational services market,
economic effects of recreational services contracts in general, the particular
recreational services contracts under study is given below. Similar treatment
is given to the management and maintenance services industry and the economic
effect of contracts in this area. This introductory material will allow a- more
concise and informed discussion of the economic impact of the proposed rules.

‘A ‘caveat is necessary at this point. Most quantitative analysis in this state-
ment are of value only as to a general order of magnitude. Available data does not
provide the type of information required to make statistically significant or
even unbiased statements of quantitative effects. . - .

Each developer of housing projects has a certain amount. of market power
with regard to a housing market irrespective of whether the housing units are
condominiums, cooperatives, mobile home parks, townhouses, or single family
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detached units. The precise naturé and extent of this market power is dependent
upon the interaction of supply and demand, in consideration of such factors as:
the way in which a particular market is defined; price; uniqueness of design
and location ; ‘and availability of incidental services and facilities.

This interaction can be described as the commercial setting within which hous-
ing unit transactions take place. In general, the more limited the supply of
available housing within the economic means of the average resident or prospec-
tive resident, the more the commercial setting will favor the developer or seller
of housing units vis a vis the purchaser.

From this it follows that where the commercial settmg favors the developer,
he is in a much stronger position than the purchaser in determining the terms
‘and conditions of 'a housing unit transaction. Given superior bargaining strength
it has been a common practice among developers in this state to condition hous-
ing unit sales on the purchaser’s agreement to accept, as well, the recreational
facilities and services or management and mamtenance services provided by
the developer.

Such practices have been more prevalent in the development and sale of con-
‘dominiums than with regard to other types of housing units. However, similar
practices have been and could easily be used in the development and sale of these
other types of units. In certain sections of this state condominiums have been, in
recent years, the dominant form of new housing. As 'a consequence, abuses of the
above-described practices have occurred more frequently in the sale of con-
dominiums and much of the data set forth below relates to this area. -

‘Condominiums are the dominant form of new housing in Broward County. In
-the first six months of 1976, 67 percent of all new housing units'sold in Broward
‘County were condominiums.* In 1973, 86 percent of all housing units completed
in Broward County were condominiums. Total- housing units completed in 1973
costing less than $40,000 were 27,436. Of these 23,582 were:condominium units.
It is significant to note that a 1974 survey reported that four developments in
Broward County planned ‘completion of 25,800 units under $40,000. Although the
25,800 units were to be completed over a period of up to three years, the planned
completions of these four developments represent 94 percent of total completions
in 1974 costing under $40,000.° The examination of this statistical information
indicates that certain condominium developers may have had substantial market
power in Broward County. .

The recreational services market is more difficult to measure statlstlcally,
as the boundaries of the market are difficult to define. The list of facilities con-
tained in the definition of recreational services contract is adequate for the stated
purpose. Absent artificial restraints, the recreational services market should be
relatively competitive because of the ease of entry into the market. The easily
observable growth in the niumber of tennis clubs and “health spas” in the country
as a whole provides evidence of this fact. The final important observation to
be niade is that all recreational servxce competltlons are competmg for the con-
sumer’s discretionary income.

Similarly, the management and maintenance services market is dlﬂicult to
measure statistically. Nevertheless, it can be stated that there are persons other
than devélopers who engage in the trade or commerce of providing professional
management or maintenance services with respect to real property. The requxred
services will vary substantially from case to case. They may consist of managing
or maintaining condominium or cooperative property, or of property or facilities
owned, leased, or otherwise available for use in common by members of a con-
dominium, cooperative, or home owners association. It has been a common
practice, however for developets to designate the entity, often his own company
which will provide such services as are deemed necessary for a particular project
and to impose such choice on housing unit owners through the relevant housing
documents.

The Doctrine of Unconsclonability is an equitable doctrine which has histori-
cally been part of our common law. More recently, it has been codified by inclu-
sion in the Uniform Commercial Code which has been adopted by Florida as well
as many other states. In its simplest terms, this doctrine holds that where a con-
tractual arrangement is so unfair and one-sided that it shocks the conscience of

. 1 Florida Trend. November 19786, at page 50.

2 William Bosher. Condominiums : Their Impact on the Southeast Florida Housing Mar-
ket. Note: This source encompasses all of the statistlcs cited 1n the paragraph’s discussion
concerning the years of 1973 and 1974.
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a court of equity, the court will not enforce the arrangement. Of course, courts
will be -guided in applying this doctrine by the case law decisions in which it
has been previously applied. It is clear that this doctrine can be applied to recrea-
tional services contracts and management and maintenance contracts as well as to
contracts in other areas. .
Unconscionable agreements may harm competition by excluding competitors
from the applicable recreational services or management and maintenance serv-
ices markets. They also may prevent consumers from making informed choices
as to obtaining such services as are desired at the best competitive price available.
The effects of the unconscionable arrangements under study can best be under-
stood by use of a hypothetical example drawn from experience and surveys in
Broward County.? During certain periods in this decade it appears that some
condominium developers had denied meaningful choice to purchasers in the hous-
ing market in Broward County. Some of these developers, rather than exploiting
their market power in the purchase price of the condominium units, chose to
take their unconscionable profits from recreational services contracts which were
required as a condition of purchase of the unit. As a result, prices of units were
often made at below normal profits of even below costs but the required recrea-
tional services contracts often resulted in profits of over 100 percent per annum
on-investment. The lease then becomes a very valuable itém which can be valued
many times greater than the value of the underlying facilities. The leases have
been sold to investors  and used as collateral for loans in some cases.*
- The damage from the unconscionable arrangements in’ this instance wounld
result if large numbers of persons are precluded from obtaining recreational
services from service competitors, There could be direct injury to recreational
service competitors. The existence and extent of this injury are determired by
the market power in the housing market and the number of persons who, except
for the unconscionable arrangement, would patronize other recreational services,
" In addition to'the injury which may result to service competition from these
unconscionable arrangements, the nature of many of these unconscionable rec-
reational services contracts results in a conceptually different type of injury
to the economy as a whole, Many of these leases are extremely longterm, from
50 to 99 years. Because of the time duration of the leases and the number of
required payments involved, the owner of the recreational services contract has
no incentive to provide the quality, quantity and type of recreational
service which may be desired by unit owners in the future. It is reasonable
to assume that unit owners, at the time they entered into these long term agree-
ments, could not foresee changes in the recreational services industry or in the
nature of recreational services which might take place over the length of the
recreational services contract. To this. extent, then, these arrangements could
induce additional economic inefficiency because of their extremely long-term
nature. The long-term nature of the contract could, moreover, exacerbate the
damage to competition from the unconscionable arrangement. Since management
and maintenance contracts vary much more widely in duration, it is much more
difficult to foresee long range damage competition, but the possibility cannot
be excluded. :

1. A description-of the action proposed, the purpose for taking the action, the
" legal authority for the action, and the plan for implementing such action
Proposed Chapter 2-25 consists of five separate rules, and proposed. pursuant
to the authority of §501.205, FS Rule 2-25.01 a statement to clarify and aid
in understanding of the.subsequent rules. Its primary significance is that it
makes clear that the proposed rules are intended to be remedial rather than
substantive and therefore are applicable to existing, as well as new recreational
service contracts. Rule 2-25.02 provides definitions for terms which are used in
the propdsed rule chapter. Rules 2-25.03 and 2-25.04 declare it to be ‘an un-
fair and deceptive trade practice for anvone to collect or attempt to collect
rental payments or to foreclose or attempt to foreclose any lien under a recrea-
tional services contract which is unconscionable at common law. Rule 2-25.05 is
a policy statement intended for adoption by the Governor and Cabinet. The
statement was drafted by extracting the material principles of law from the
cases applying the doctrine of unconscionability and restating them in the con-

3 HUD Condomininm/Cooperative Stndy. Volume I: Natfonal Evaluation (July, 1975).
*For a more detailed-discussion, see HUD Report, op. cit., pp. A—48 and A-49, .
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text of an unconscionable recreational services contract. This rule is for the
purpose of providing some guidance to a judicial or administrative body in decid-
ing a case brought pursuant to the rules.

Proposed Chapter 2-26 follows a similar pattern. Rule 2-26.01 again makes
it clear that the proposed rules are intended to be remedial. Rule 2-26.02 pro:
vides definitions of terms used in the chapter. Rule 2-26.03 declares it to be
an unfair or deceptive trade practice to collect or attempt to collect contract pay-
ments under a management or maintenance contract which is unconscionable at
common law. Rule 2-26.04 is the equivalent of Rule 2-25.05, except that this
policy statement is directed to the context of an unconscionable management
or maintenance contract. Rule 2-26.05 ties together proposed Chapters 2-25 and
2_96. In cases where someone is subject to both a recreational services contract
and a management or maintenance contract, both can be treated together as a
set of terms and conditions incident to the ownership -of a housing unit. Where
the combined terms and conditions would constitute an unconscionable agreement
the afore-described remedies would be available. .

Both proposed chapters constitute rules pursuant to the Florida Deceptive
and Unfair Trade Practices Act, Chapter 501, Part II, Florida Statutes. This
act provides for enforcement by the Department of Legal Affairs; the various
State Attorneys and private parties. It is contemplated that the bulk of litigation
aunder these rules will be initiated by private parties. The Department will initiate
a few actions for the purpose of establishing sufficient case law precedent to pro-
vide guidance to private litigants. Actions by State Attorneys is left to their
discretion.

2. A determination of the least cost method for achieving the sidted purpose

The proposed rules provide the least cost method.for achieving the stated
purpose. The alternative of a total ban on these leases could constitute “overkill”
and would possibly be inapplicable to recreational services contracts and man-
agement and maintenance contracts presently in existence. The other alternative,
that of relying solely on case law precedent, would be likely to place a larger
burden on public enforcement, lessening the likelihood of negotiated settlement
of disputes.

3. A comparison of the cost benefit relation of the action to nonaction

Losses to the economy as a whole will be minimal to nonexistent, although
eertain persons will be precluded from gaining windfall profits. This, of course,
assumes that some of the recreational service contracts and management and
maintenance contracts will be reformed. If there are recreational services con-
tracts and management and maintenance contracts reformed, a more competitive
market will result in better allocative efficiency. If none of these agreements are
unconscionable, then no costs will be incurred. If the recreational services con-
tracts and management and maintenance contracts do injure competition then
inaction ‘would result in continued losses in economic efficiency due to that injury
of competition. For further explanation of this type of loss refer to the study by
James V. Koch entitled, “Microeconomic Theory and Applications,” (Little,
Brown and Company : Boston).

4. A determination whether the actions represent the most efficient allocation of
public and private resources

" This action will encourage private resolution of disputes. In addition, public

enforcement action can be limited to only those cases which have major impact

en public welfare, as these rules may be enforced by private action. This action,

therefore, represents the most efficient allocation of public and private resources.

5. A deterniination of the effect of this action on competition
. The purpose of this rule is to reform unconscionable contracts in the recrea-
t}onal services and management and maintenance markets and to make competi-
thn more effective. If the rule results in fewer unconscionable arrangement,
this rule may make competition in the housing market more effective by allowing
consumers to more accurately evaluate the costs of various housing alternatives.
6. A conclusion as to the impact of the proposed agency action on preserving an

open miarket for employment ’
This rule should have no detrimental effect on employment and could px'oducé

i‘ncreasgd employment in the recreational services industry and the management
and maintenance services industry.
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7. A conclusion as to the economic impact on all persons directly affected by
the action ineluding anw analysis containing o description as to 'wh'ich persons
will bear the costs of the action and which persons will benefil directly from
and indirectly from the action

If, under this rule, recreational services contracts and management and main-
tenance contracts entered into under an unconscionable arrangement are reformed
there will be substantial economic impact upon persons owning the recreational
services contracts and management and maintenance contracts, and unit owners
previously subject to them.

The value-of the lease is-often many times greater than the underlying value
of the facilities. Leases have been valued at 100 times the value of the underly-
ing facilities.! The leases are owned not only by developers, but also by individual
investors and financial institutions. Financial institutions which have acceptetl
these leases will be indirectly affected. Housing unit owners will benefit directly
from the reforming of any unconscionable arrangement.

The service competitors will enjoy a much expanded group of potential cus-
tomers. In the Broward and Palm.Beach County area, this could result in thow-
sands of potential new customers. In the Bosher study, seven of the eight conde-
miniums surveyed in Broward County required payments for recreational services
in one form or another. These seven developments had combined units of 22,384
planned or built.? If the 25.5 percent occupancy rate (HUD Report. at p. A23)
were used, 16,676 occupied units would be under some form of recreational lease.
Using a conservative two persons per occupied unit (median is 1.8, but skewed
downward),® this would translate into 33,352 persons who are effectively ex-
cluded as potential customers of service competitors. This figure is given only to
represent an order or magnitude. It is biased downward by the exclusion of a
number of units under recreational service contracts. It is biased upwards by
using total planned units which is probably greater than actual units. If uncon-
scionable agreements are reformed, service competitors could stand to gain a large
number of customers, if recreational and management or maintenance charges
at condominiums are not dropped to-meet the new competition. Costs. of services
are often significantly lower on a long term basis at service competitors when
compared to reereational services contracts.*

Unit owners whose unconscionable recreational services contracts are reformed
will be the most direct beneficiaries of this rule. The losses suffered by the own-
ers of the contract are gains to the unit owners in terms of decreased future
obligations. This decrease in future obligations should also make the housing
unit more readily marketable. Those unit owners wishing to make use of recrea-
tional facilities would be able to choose the amount and quality of recreational
services which they desire at a competitive price.

(2) DEPARTMENT OF LEGAL AFFAIRS : PROPOSED RULES

CHAPTER 2—-25 TUNCONSCIONABLE RECREATIONAL SERVICE CONTRACTS

Rule 2-25.01. Application

It is the intent of Chapter 2-25, F.A.C, to prohibit the use or enforcement of
unconscionable recreational services contracts. The Chapter provides a remedy
for the enforcing authority and for consumers, individually or by proper class
action, to gain relief from unconscionable recreational services contracts. The
Chapter does not retroactively apply new substantive law as unconscionable con-
tracts have always been unenforceable in Florida. The remedial law in force at

o IAEEE}) Condominfum/Cooperative Study, Volume I: National Evaluation, (July, 1975).,
T2 (lfggggmlniums: Their Impact on the Southeast Florida Housing Market. Willla Bosher,

p. 3

3 Table A-19 at page A-29 of HUD Report.

4 Compare charges listed for recreational leases at pp. A~71-75 of the HUD Report witk
the charges enumerated in the depositions given In the Mater of Florida Plapned Com-
munities, Inc, et al. and Pine Island Ridge, Inc., et al. by the following individuals: Ans
Dafner (P. 10) ; Peter Gorman (pp. 17-18) ; and Wayne Upton (P. 14) ; Docket Nos. 74~
10097 and 74-10095. .
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the time the contract is made éiiters into and becomes a part.thereof, but the
parties to the contract have no vested right under the-confract clause of the
_Federal Constitution, in the particular remedy or modes of procedure then exist-
ing. It may be assumed that the parties made their contract with knowledge of
the‘ power of the State to change the remedy or method of enforeing the contract.
which may be done by a State without impairing contract obligatiens. Therefore,.
this rule shall apply to all existing, as well as new, recreational services contracts
where such agreements are unconscionable at common law.

Rule 2-25.02. Definitions

__For purposes of this Chapter, and unless the context clearly indicates other-
wise, the following definitions shall apply :

(1) “Housing unit” means any mobile home Ilot, single family detached'
home, townhouse, duplex, condominium or cooperative which is purchased
by an individual, or leased by an individual for a period of time exceeding:
5 years, to be used primarily for residential, personal, family or household use.

(2) “Recreational services contract” means any lease, contract, restrictive
covenant, or other agreement wherein purchasers of housing units are di-
rectly or indirectly given the contractual right to use any area or building:
containing, but not limited to, any of the following in consideration for pay-
ment to the holder or assignee of said agreement : ' '

(a) swimming pool, or

(b) tennis court, or

(¢) golf course, or

(d) sauna bath, or

(e) exercise equipment, or

(f) auditorium, or

(g) game room, or

(h) other recreational equipment or facilities. :

(8) “Developer” means any person who engages in the trade or eommeree:
of selling housing units.

(4) “Service competitor” means any person who engages in the trade or
commerce of providing facilities or services through contract or other agree-
ments wherein individuals are given the contractual right to use any area or
building containing, but not limited to, any of the following in consideration
for payment to the holder or assignee of said agreement:

(¢) swimming pool, or

(b) tennis court, or

(¢) golf course, or

(d) sauna bath, or

(e) exercise equipment, or

(f) auditorium, or

(¢) game room, or

(h) other recreational equipment or facilities.

(5) “Association” means any entity which has entered into a recreational
services contract on behalf of its members.

(6) “Housing documents” mean declarations of condominium or coopera-
tive, by-laws, articles of incorporation, contracts, leases, declarations of
restrictions, or any covenants running with the land which affect the opera-
tion or ownership interest of a housing unit. ‘

(7) “Rental or contract payments” means the base and escalated rental
payments under the recreational services contract plus those funds or pay-
ments which are collected and used to maintain the leased .recreational
facility including, but not limited to, taxes, maintenance, insurance, person-
nel and repairs. - - e : - : : :

Rule 2-25.03. Unconscionable rents )

It shall be an unfair and deceptive act or practice. for any persoh .to collect or
attempt to collect rental payments or portions thereof under a recreational serv-
ices contract which is unconscionable at common law. -

Rule 2-25.04. Unconscionable liens: .

1t shall be an unfair and deceptive act or practice for any person to foreclose or
attempt to foreclose any lien under a recreational services contract against an
owner of a housing unit when said lien is unconscionable at common law.
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Rule 2-25.05. Consiruction and interpretation . .

. The Governor and Cabinet hereby state that in determining unconscionability
under this Chapter the following factors should be considered :

(1) Case law interpreting the provisions of Article 2, Section 302, of the
Uniform Commercial Code relating to unconscionable contracts is applicable
in defining unconscionability under this Chapter.

(2) A recreational services contract, in relation to.an association as a
party or lessee of said contract, should be considered unconscionable when:
at the time the contract was made the developer controlled the activities of
the board of directors of the lessee association; the recreational services
contract calls for payments which are in excess of the fair market value of
similar recreation offered by service competitors; and during the sale of
housing units the developer engaged in the following sales practices:

(a¢) The developer failed to give a conspicuous schedule of projected
rental increases to a substantial number of prospective members of the
association; or

(b) The developer failed to deliver the housing documents to a sub-
stantial number of prospective members of the association within a
reasonable time before closing, which would have given said prospective
members time to review said documents with advice of legal counsel; or

(¢) The developer failed to gain the specific consent of a substantial
number of prospective members allowing profit from rental payments
to accrue to the developer or the initial board of directors of the asso-
ciation.

(3) The recreational services contract, in relation to an individual pur-
chaser of a housing unit as a party or lessee of said contract should be con-
sidered unconscionable when the recreational service contract calls for pay-
ments which are in excess of the fair market value of similar recreation
offered by service competitors and the developer engaged in the following
sales practices: L

.(a) The developer failed to give a conspicuous schedule of projected
rental increases to the prospective purchaser; or

(b) The developer failed to deliver the housing documents to the
prospective purchaser within a reasonable time before closing, which
would have given the prospective purchaser time to review said docu-
ments with advice of legal counsel; or

(¢) The commercial setting was so controlled by the developer that
the purchaser was in a manifestly unequal bargaining position in accept-
ing the recreational services contract or had no meaningful choice in
determining or accepting the terms of the recreational services contract.

(4) A recreational services contract lien should be considered unconscion-
able when : the lien attempts to encumber protected homestead property un-
der Article 10, Section 4, Florida Constitution; or, the lien security for the
rental payment greatly exceeds the potential loss from default on rental
vayments and the developer had engaged in the following sales practices:

.(a) The developer failed to fully and conspicuously disclose the pro-
visions of the lien to the purchaser prior to closing; or .

(b) The developer failed to deliver the housing documents to the pros-
pective purchaser within a reasonable time before closing, which would
have given an average prospective purchaser time to review said docu-
ments with advice of legal counsel ; or .

(¢) The commercial setting was so controlled by the developer that
the purchaser was in a manifestly unequal bargaining position in allow-
ing the imposition of the lien under the recreational services contract or
had no meaningful choice in determining or accepting the lien terms of
the recreational services contract.

(5) A recreational services contract, in relation to an association or indi-
vidual purchaser of a housing unit as a party or lessee of said contract,
should be considered unconscionable when the combined terms of said con-
tract, in and of themselves, are 5o one-sided in favor of the developer or lessor
because of, but not limited to, the following:

(@) The rental payments are grossly excessive in comparison with the
fair ‘market value of.similar recreation offered by service competitors
after giving consideration to the initial purchase price of the housing
units; and
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(b) The lien security for the rental payment greatly exceeds the po-
tential loss from default on rental payments; and .

(¢) Condemnation or casualty losses on the recreational facility are
the responsibility of the association or housing unit owners; and

(d) Default or indemnification provisions which give remedies to the
developer or lessor but no similar remedies to the association or housing
unit owners.

(3) DEPARTMENT OF LEGAL AFFAIRS: PROPOSED RULES
CHAPTER 2—-26 UNCONSCIONABLE MANAGEMENT AND MAINTENANCE CONTRACTS

Rule 2-26.01. Application

It is the intent of Chapter 2-25, F.A.C., to prohibit the use or enforcement of
unconscionable management or maintenance contracts. The Chapter provides a
remedy for the enforeing authority and for consumers, individually or by proper
class action, to gain relief from unconscionable management and maintenance
contracts. The Chapter does not retroactively apply new substantive law as un-
conscionable contracts have always been unenforceable in Florida. The remedial
law in force at the time the contract is made enters into and becomes a part
thereof, but the parties to the contract have no vested right under the contract
clause of the Federal Constitution, in the particular remedy or modes of procedure
then existing. It may be assumed that the parties made their contract with knowl-
edge of the power of the State to change the remedy or method of enforcing the
contract, which may be done by a State without impairing contract obligations.
Therefore, this rule shall apply to-all existing, as well as new, management and
maintensance contracts where such agreements are unconscionable at common law.

Rule 2-26.02. Definitions
For purposes. of this Chapter, and unless the context clearly indicates otherwise,
the following definitions shall apply : o
(1) “Housing unit” means any mobile home Iot, single family detached
home, townhouse, duplex, condominium or cooperative which is purchased by
an individual, or leased by an individual for a period of time exceeding 5
years, to be used primarily for residential, personal, family or household use.
(2) “Management or maintenance contract” means any contract, restric-
tive convenant, or other agreement: .

: (@) Wherein housing unit owners in a condominium, cooperative, or
mobile home park are provided with services or the management, mainte-
nance, operation, repair, or upkeep of their housing units, or of any
property or facilities owned, leased, or otherwise used in common by
such housing unit owners; or . ) .

(b) Wherein housing unit owners of single family detached homes,
townhouses, or duplexes are collectively, through a home owner’s associa-
tion or otherwise, provided with services for the management, mainte-
nance, operation, repair or upkeep of their housing units, or of any prop-
erty or facilities owned, leased, or otherwise used in common by such
housing unit owners; and . . '

(¢) Wherein housing unit owners as described in subparagraphs (a)
and (b) are required either directly or through an association to make
payments under the management or maintenance contract to a developer
or other entity for the services provided, as described above.

- (3) “Developer” means any. person who engages in the trade or commerce

of selling housing units. ) . L
(4) “Service competitor” means any person who engages in the trade or
commerce of providing or performing.services for the management, mainte-
nance, operation, repair, or upkeep of housing units or of property leased,
owned, or otherwise used in common by housing unit owners, or associations
thereof. : . o ] ' BT
(5) “Association” means any entity which has entered into a management
or maintenance.contract on behalf of its members. -. . .. .
(6) “Housing documents” mean decla»ra;tiqns,Of,condomihium'or coopera-
. - tive by-laws, articles of incorporation,.contracts, leases, declarations of re-
-~ strictions, or any coyenants running with-the land, which:affect the operation
: or ownership intefest of-a-housing-unit. ., ;.0 . T
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Rule 2-26.03. Unconscionable management or maintenance contracts

It shall be an unfair and deceptive act or practice for any person to collect or
attempt to collect contract payments under a management or maintenance con-
traet which is unconscionable at common law.

Rule 2-26.04. Construction and interpretation
The Governor and Cabinet hereby state that in determining unconscionability
under this Chapter the following factors should be considered:

(1) Case law interpreting the provisions of Article 2, Section 302, of the
Uniform Commercial Code relating to unconscionable contracts is applicable
in defining unconscionability under this Chapter.

(2) A management or maintenance contract, in relation to an association
as a party of said contract, should be considered unconscionable when: at
the time the contract was made the developer controlled the activities of
the board of directors of the association; the management or maintenance
contract calls for payments which are in excess of the fair market value
of similar management or maintenance services offered by service com-
petitors; and during the sale of housing units the developer engaged in the
following sales practices:

(a) The developer failed to give a conspicuous schedule of projected
payments or payment increases to a substantial number of prospective
members of the association; or

(b) The developer failed to deliver the housing documents or other
documents related to the providing of management and maintenance
services to a substantial number of prospective members of the as-
sociation within a reasonable time before closing, which would have
given the prospective purchaser time to review said documents with
advice of legal counsel ; or

(¢) The developer failed to gain the specific consent of a substantial
number of prospective members allowing profits from contract pay-
ments to accrue to the developer or the initial board of directors of the
association.

(8) The management or maintenance contract, in relation to an individual
purchaser of a housing unit as a party to said contract, should be considered
unconscionable when the management or maintenance contract calls for
payments which are in excess of the fair market value of similar services
offered by service competitors and the developer engaged in the following
sales practices:

(@) The developer failed to give a conspicuous schedule of projected
payments or payment increases to the prospective purchaser; or

(5) The developer failed to deliver the housing documents or other
documents related to the providing of management and maintenance
services to the prospective purchaser within a reasonable time before
closing, which would have given the prospective purchaser time to re-
view said documents with the advice of legal counsel ; or

(¢) The commercial setting was so controlled by the developer that
the purchaser was in a manifestly unequal bargaining position in aec-
cepting the management or maintenance contract or had no meaningful
choice in determining or accepting the terms of the management or
maintenance contract.

(4) A management maintenance contract, in relation to an association or
individual purchaser of a housing unit as a party to said contract, should
be considered unconscionable when the combined terms of said contract, in
and of themselves, are 8o one-sided in favor of the developer or provider
of the management or maintenance service because of, but not limited to,
the following:

(a) The contract payments are grossly excessive in comparison with
i:he(a1 fair market value of similar services offered by service competitors;
an

(b) The sum total of the covenants contained in the management or
maintenance contract demonstrate that the bargain is so one-sided, by
requiring a gross inequity of price, performance, security, and remedies,
to the detriment of the housing unit owners, or their association, that
the developer, or other entity providing the management or maintenance
services would not be entitled to relief in a court of equity. --- - —

40-759—T79——10
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ITEM 3. NEWSPAPER ARTICLES SUBMITTED BY ABE BENZMAN,! WEST
PALM BEACH, FLA.

[From the Palm Beach (Fla.) Posf-Times', Dec. 22, 1978]

JUDGE STUDYING CENTURY VILLAGE Leasks

Palm Beach County Circuit Court Judge Vaughn Rudnick yesterday was asked
to freeze Century Village recreation lease rents at the 1975 level. .

Unit owner association lawyer Rod Tennyson urged the judge to prevent
Century Village, Inc., from ‘collecting increases averaging 8 percent a year since
1975 when a state law was passed invalidating automatic escalation clauses.

The ban on escalation clauses was incorporated into the Century Village leases
by provisions adopting the Florida Condominium Act “as it may be amended from
time to time,” Tennyson argued. He cited a recent, interim supreme court decision
in the case which he said effectively ordered the Condominium Act amendments.

Calling the issue “extremely complex,” Judge Rudnick said he will have to
study the issues and may not rule “for some time.” Century Village attorneys
George Bailey and Sam Spector, of Tallahassee, argued the supreme court deci-
sion relied on by Tennyson, Wellington versus Century Village, ordered only that
unit owners be allowed to deposit rent monies in escrow while challenging leases
In court. The state’s high court specifically refused to review a West Palm Beach
appellate court decision upholding escalator clauses in similar leases, ruling the
statutory ban had not become a part of the ledase, Spector said. .

. Bailey also questioned the standing of newly incorporated. unit owners asso-
ciations to challenge leases made with unincorporated associations,

“The supreme court has already looked at the Century Village documents,” Ten-
nyson said. “We have a sitnation now where the law is being violated. The court
has a duty to enforce the law which says that “there can be no price index esca-
lation clauses.”

[From the Palm Beach (Fla.) Post-Times, Dec. 25, 1978]
Conpo Laws DoN'T SoLVE THE HASSLES

(By Martha Musgrove)

About 1 million Floridians live in condominiums, a form of homeownership that
combines the convenience of apartment living with the tax advantages and secu-
rity of property ownership.

Many were “pioneers” of what has been packaged and sold as a lifestyle of
leisure and is so popular the Department of Housing and Urban Development
(HUD) estimates in 2 years half of all new housing starts will be condominiums.

Since 1975 the purchasers, many of them retirees, of new condominiums in the
state have enjoyed the protection of strong pro-consumer regulatory acts. The
Florida Condominium Act requires full disclosure of the financial obligations
buyers incur, prohibits recreation lease escalation clauses, regulates the use of
sales deposits, provides access to the courts and sets standards by which courts
should judge the fairness of unit owner’s contracts. :

But for the “pioneers,” those who purchased units and signed léases before
June 5, 1975, condominium living is still a- thicket of legalities. State courts have
ruled the pioneers cannot be blessed by the reforms their bad experiences spawned
for the protection of others. Lawsuits have become a way of life. :
© What happened ? Why? And where will unit owners find relief ?- Lot
. The Florida condominium boom rode the crest of soaring land and construction
costs. At its height, the building industry was strapped by shortages of materials
and skilled labor. Housing in general was tight and expensive. The condominium
developer entered the picture, offering reasonably priced dwellings tied to leases
on often impressive recreational facilities and services. T
" Assistant "Attorney ‘General Thomas Pflaum’ testified before Senator Lawton
Chiles’ (D-Fla.) Special Committee on"Aging: “In practical economic terms, the
leases were ‘devised as an indirect method of financing the sale of the condo-
minium units and perhaps. of. concealing: the. actual cost. Accordingly, the.recre-
ational:and:land lease"was used to permit the solicitation of sales based on low

1 See statemeﬁt, p. 149,
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advertised price, thus-attracting purchasers without disclosing the actual invest-
ment cost would be recovered.by means of the leases. So today, the return on the
leases seldom reflects the value of the property but “rather the developer’s profit
on the entire project.” s .

The examples are numerous. Recreational facilities at one Broward condo-
minium were. built for $200,000 but returned $300,000 the first year. liSased on a
5-percent cost-of-living adjustment, the lease will return some §700 million over
its life. In another 100-unit condominium, the recreation facilities, consisting of
-a swimming pool and shuffieboard court, cost $50,000 to build. The developer
realized a 600-percent profit in the first 6 years and at a projected 6.5 percent
inflation rate will take $1 million annually within 40 years.

But between 1968 and 1975 purchasers—dazzled by the low sales, mortgz_tge
price and. the lifestyle, assured by salesmen that maintenance and recreation
Jease costs would “never be more than a few dollars monthly” and without a crys-
tal ball to predict double-digit and persistent inflation—rushed to gign the sales
contracts, . :

Almost uniformly unit owners say they were not given copies of the leases
before closing or were handed 100-page documents which made references to
recorded declarations minutes before closing. Many say they didn’t learn of the
liens on their property or the leases which had been signed for them by then
developer-controlled associations until years after purchase.

As inflation became a way of life, the condo owner on a fixed pension found
himself with automatically increasing lease payments on property he was obliged
to maintain and in some instances, insure, pay all taxes on and return in 99 years
in as good or better condition than when received. The lawsuits began.

At first, courts universally upheld the leases and ignored the pleas of unit
owners_to set them aside. Recently there have been hints courts might be recep-
tive to various types of attacks. Organized and with a common cause the unit-
owners also have begun to assert their political clout electing reform-minded law
makers.and throwing support to-state and national candidates receptive to their
pleas. But victories have been difficult to come by.

. Today a summary of the law finds:

(1) Although statutes make it illegal to tie a recreation or maintenance lease
to a consumer or commodity price index, State courts have held the prohibition
cannot be applied ‘to leases signed before the statute’s (June 5, 1975) effective
date. Also invalidated have been administrative rules proposed under the 1973
Little FTC Act to retroactively void the leases. Proponents of Federal legisla-
tion now pending argue only Congress has the power to retroactively invalidate
leases. Opponents say Congress lacks the power,

(2) While tie-in sales—those in which the purchase of one product is con-
tingent upon the purchase of another—are generally illegal under anti-trust
laws, the Florida Supreme Court has upheld the typing of recreational facilities
to housing as “the heart of the condominium concept.”

The ruling in a landmark case, called Avilla South, effectively ended attempts
to invalidate recreation leases through anti-trust actions in State courts. The
fifth circuit court of appeals, though, recently told its district courts to open
their doors to unit owners seeking to bring antitrust actions.

(3) Unconscionable, or flagrantly unfair, contracts are unenforceable. The
Florida Supreme Court recently suggested, in a footnote in one case and as an
aside in another, that recreation leases signed by a developer with himself or a
corporation under his control on behalf of future unit owners may be uncon-
scionable, . . .

However, courts have never precisely defined unconscionability so whether
a control is or isn’t depends on a case-by-case analysis. What courts may find to
be unconscionable if signed by a widow with an eighth-grade education, dined
and flattered by a salesman may not be unconscionable if signed by a retired
New York lawyer or real estate broker. The legislature has attempted to establish
standards by which leases should be judged, but in Stuert the first court challenge
of unconscionability to a recreation lease failed. The challenge was based in
payt_ on thg fact that promised tennis courts and a golf course had never been
built. The judge did order the developer to build the additional facilities.

(4) Some leases include language incorporating the Florida Condominium
Act “fis it may be amended from time to time.” A Miami appellate court used the
. "magl.c» words” to invalidate recreation rent escalation. clauses in -the lease of

the Fifth Moorjngs Con(}ominiun;. ‘The Florida"'SupremeACqux:t,,seemed to-agree-
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in a Century Village case but in November refused to review a seemingly con-
flicting West Palm Beach appellate court decision in which Palm Aire Condo-
minium leases were held not to be automatically amended when the Condomin-
jum Act is amended. The two decisions have put the Century Village leases in
limbo.

(5) Still pending before the Florida Supreme Court is the question of whether
foreclosure of a homestead can be used to enforce an owners’ obligation to pay
the recreational lease rents. The West Palm Beach appellate court has said it can’t
cite a State constitution prohibition against foreclosing a homestead except for
nonpayment of taxes or mortgages.

Few lawyers in the fleld believe any stunning new precedents are likely to
come. Most hopes are pinned to unconscionability. But “with a single exception
our (unit owner advocates) efforts have been noticeably unsuccessful in striking
down or reforming a land or recreational lease on a theory which has ready
application to developments throughout the State,” says Pdaum,

But adds attorney Rod Tennyson who initiated many of the attorney general’s
original actions, “We created causes of action such as unconscionability and
homestead protection. We won some settlements and got some buy-outs. The
pottom line is there’s not going to be a great judicial fiat or legislative act that
solves all the problems. It’s going to be a case-by-case resolution over a long
time.” )

“The judiciary has to base its decisions and look at the effect of a law across
the board, not just the facts in a specific case,” explains developer attorney
Brian Sherr, who is chairman of a bar committee on condominium law.

Virtually all involved say the lease and escalation clause issues ultimately
will be settled by negotiations leading to the sale of recreational facilities or
land leases to unit owners. Lawsuits and legislative action are the tools being
used to shove the parties toward agreement.

“A lot of developers feel they’'ve done nothing wrong,” Sherr said. “They’ve
put up substantial dollars and sustained a lot of attacks the courts have ruled
weren't based on good legal grounds. They feel they sold their units at a good
price and the value of the property has increased. The developer develops an
animosity toward people he thinks are harassing him while the unit owners think
they’re being exploited.”

But, he adds, “I've seen a lot of negotiating go on while litigation raged. Unit
owners gained tremendous leverage when they won the right to put rentals in
eserow and as the cases get closer the pressure is to settle.” )

“Hopefully,” Tennyson said, “on a case-by-case basis we can put the unit
owners in a position to buy out their recreation leases.”

[From the Palm Beach (¥la.) Post-Times, Dec. 30, 1978]
Coxpo’s REc FEg Up 9.2 PERCERT

(By Martha Musgrove)

Century Village recreation lease rents will go up 9.2 percent in 1979, developer
Irwin Levy said yesterday.

Notices of the increase, based on last year’s Consumer Price Index (CPI),
are going out to 3,500 residents. Many residents have filed suit. challenging the
fairness of the leases and are seeking an injunction to prohibit. collection of
previous years’ increases. '

Levy said the increase amounts to about $4 per month for each affected unit
owner.

“Everyone’s been hurt by inflation,” Levy said. “Some of these people have
been hurt the hardest, but we’ve been hurt, too. Theoretically, they get. a cost-
of-living increase in their social security to help pay for the increases caused
by inflation.” . )

Currently, residents, pay about $45 a month for the recreation facilities.

Rod Tennyson, West Palm Beach attorney. for unit owners seeking to invalidate
the automatic rent-escalation clause in the leases, called the increase “a further
showing of the need to enforce the law prohibiting escalation clauses, which is
what we’ve asked (Ciréuit Court Judge Vaughn) Rudnick to do. The increased
costs of operating those facilities is nowhere near 9 percent.”

Suing residents have' claimed recent State statutes prohibiting -escalation
clauses became a-part of the Century Villages leases. They say provisions in the
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leases incorporate amendments to the Florida Condominium Aect. Century Vil-
lage officials say amendments to the condominium act are not automatically
incorporated into the leases. Both sides have cited supreme court decisions and
Rudnick is considering the dispute.

The Century Village leases require the developer to pay all costs of mainte-
nance and replacement. Levy disputes contentions that the CPI bears no relation
to costs of operating and maintaining the facilities.

“It certainly does and we run a year behind in collecting. We have to absorb
all the costs of inflation for a year before making a single adjustment,” Levy
said. Utility bills were ‘‘once so small we carried them as miscellany on our
books, but today they’re $150,000 yearly,” he said. “The janitorial service runs
$5,000 a week and they want a 15 percent increase.

‘“President Carter with his guidelines of 7 percent is very nice, but our contract
says the rent is based on the CPI If he ran the country so the CPI was 4 percent
.and issued guidelines of 7 percent, we’d still only charge 4 percent,” Levy said.

A number of residents getting notices of the increases were angry.

“They think Century Village should be held in contempt of court for trying
this while we're in court seeking an injunction against it. They’re very mad,”
said Morris Blumstein, executive vice president of the council of area residents.
Blumstein is also president of Salisbury Condominium Association.

“Naturally people are upset,” Village Mutual President Kelly Mann said.
“I haven't received any official notification, but I think it’s going to affect every-
one out here.”



Appendix 2
STATEMENTS SUBMITTED BY THE HEARING AUDIENCE

During the course of the hearing, a form was made available by the
committee on those attending who wished to make suggestions and
recommendations but were unable to testify because of time limita-
tions. The form read as follows: .

DEAR SENATOR CHILEs: If there had been time for everyone to speak at the
hearing on “Condominiums and the Older Purchaser” in West Palm Beach, Fla.,
on November 29, 1978, 1 would have said: : : . -

- The following replies were received :
FAY AND JOSEPH APFELBERG, WEST PALM BEACH, FLa.. -

We agree wholeheartedly with the testimony of Kelly Mann and Bernard
Kantor. In addition to all is the injustice against the cordominium unit owner
by the developer. As an example, in Century village the unit owner pays an
average of $600 a year for recreation services. This amounts to over $4.5 million
a year, a profit to the developer of close to $3 million, yet we cannot get a meet-
ing place of any size unless we hire a hall elsewhere. We have pleaded, suppli~
cated, etc., to get a sizeable hall from management at any time they saw fit, but
to no avail, unless it suits the profit of management.

We have protested to the Land Sales and Condominium Commission of
Florida. The right of assembly is violated, laughed at by the developers. We
could go to the courts. That is a fearful alternative because of cost to us.

Hope you will introduce legislation to help ease our situation.

HENRIETTA AND LEWIS ARFINE, DELRAY BEACH, F1A,

We feel the need for more transportation for the elderly. The need is for rides
to medical facilities, shopping, and other care for our seniors.

Also needed are hot meals for the elderly who are not able to care for
themselves.

HaroLD H. BoKAR, DELRAY BEACH, FLA.

Please break the unconscionable 99-year lease.

Protect us from liens and foreclosures without due process of law.

Make the developer responsible and reimburse the condo buyer for faulty
construction.

BLANCHE B. CoHEN, LAKE WoRrTH, FLA.

Misrepresentation : Developers do not live up to promises, both verbal and in
writing. We are having problems at Covered Bridge (Lake Worth, Fla.).

Even though we had no speaker today, we are pursuing our problems through
Jeff Andrew’s office in Tallahassee.

HARVEL B. EHRLICH, TAMARAC, FLA.

I am president of Bermuda Club Five Association, Ine., and chairman of the
Advisory Committee of Bermuda Club Management Council, consisting of a

(208)
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condominium containing 972 apartments and 1,800 persons. I am a member of
the Board of the Condominium Cooperative Executives Council, Ine., represent-
ing 400 condominiums and cooperatives, and chairman of its advisory committee.

On their behalf, I urge the enactment, without delay, of the Condominium Act
of 1978, with amendments. .

The amendments recommended are :

Section 210—Civil Actions—Unconscionable Leases: The inclusion, by defini-
tion' in section 201, and by direct reference in section 210, of all cooperative
housing associations, individual homeowners associations, and mobile home
owners associations, who come within the charaecteristics of section 210 (a), (b)
and (c¢); that is, all homeowners and homeowner associations burdened with
long-term, escalated-rental, recreation facility leases.

Section 218—Jurisdiction: The insertion of clarifying language to give the
district courts of the United States,. etc., jurisdiction of an “action seeking a
judicial determination that a lease or leases, or portions thereof, are unconscion-
able” if the characteristics and conditions prescribed in Section 210 are present.

Section 223—Effective Date: Removing section 210 from the exceptions to

effectiveness upon enactment, - ’ ; ' '
- The reasons for the proposed amendments are: There are many planned unit
developments, in addition to ‘condominiums, which are encumbered by so-called
recreational facility leases. Unless their inclusion is inconsistent with Section
2919 or-create passage difficulties, the inclusion of these associations and home-
owners would greatly increase the number of persons in support of passage of
the bill. Their support may convince congressmen in doubt. Section 213 refers
to offensés and violations, suits in equity or law brought to enforce a liability or
duty or to suits to enforce rights under sections 205 and 206. There is no reference
to an action seeking a judicial determination that a lease is unconscionable.

-"We-are in a-period of high inflation. A delay of 1 year in the effective date of
section 210 could undoubtedly mean a 10 percent unnecessary and unwarranted
Increase ini recreation facility rent. Once the increase is effected, it means in-
creased payments for the balance of the lease term. - .

- ‘Early enactment and concomitant effectiveness will lead to a reawakening of
conscience and reasonableness on the part of developers and many lease “buy-
Outs”, so that the increase in federal litigation would be minimal.- i
© In a great number of instances, the individual developers operated through a
series of corporations; to wit: developer corporation’; management corporation ;
recreation facility corporation; sales ‘corporation -and condominium association
in each of which the individual developer and his spouse, agents, servants, or
employees were solé stockholders, agents; and officers.

Prior. to -the sale of apartments in the condominium, the developer, through
his corporate alter egos, contracted on behalf of the condominium association
with the other corporations or some of them for the lease of recreation facilities
owned by the developer individually . or through the recreation facility
corporation. a . :

. -Such leases- of recreation facilities were for long terms, and-obligated the
condominium association and the apartment owners therein to pay rent for such
facilities, often for as long as 99 years. .

Such leases gave to the developer or his recreation. facility corporation a lien
on the apartments of each of the apartment owners in such condominium asso-
ciation as security for the payment of such rentals for such 99-year period.

.-Such leases obligated such apartment owners of the condominium and the con-
dominium association to pay .all taxes, insurance premiums, repairs, replace-
ments, furnishings and maintenance expenses of such recreation facilities, so
that the rentals required.to be paid to the developer or his recreation facility
corporation were free of deductions of any kind whatsoever.

The rentals imposed by the developer and the developer’s alter ego corporations
were arbitrarily fixed by them and are greatly disproportionate to the value or
extent of the facilities so leased. . .

The net-net rentals so imposed upon such apartment owners were made subject
to-any and all increases in the national cost of living index, despite the fact that
the developer and/or his corporate alter ego had no disbursements therefor sub-
ject to inflation or any change in the cost of living index.

Such leases entered into under such circumstances, are unconscionable and ery
out for remedy and relief for those upon whom they were imposed.
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The public and the governmental bodies are awakened to the unconscionability
of the recreation leases and the cost-of-living escalation clause, and legislatures
in some areas here prescribed such leases. ’ ) L

Federal agencies have contemplated, and may have by now, rejected loans on
planned unit developments subject to long-term leases. )

The burden of such existing leases and the prohibition of such leases in newer
planned unit developments and the denial of financing to sales of such units, has
depreciated and will further depreciate the value of all such housing units still
subject to such leases. . R )

“Tnasmuch as most owners of housing units in condonminiums and other planned
unit developments are widows and retirees, .the relief promised in the Condo-
minium Act of 1978 is very urgently needed. :

FreEp ENGEL, LAUDERDALE LAKES, Fra.

Murry Hills, Lake Worth, has the usual 99-year lease with 5-year adjustment
tied into cost of living. It started out returning $90,000. Now, after first § years,
it amounts to $125,000. With present cost-of-living increases, we are going to
have another increase next year which will be greater than the first one.

Our management contract was declared null and void after a 214.year legal
battle. Thus, it would appear the entire condo declaration could be found illegal.
But this all costs money. The majority can’t afford all these legal fees.

Our land lease percent figures were not arrived at from any standard basis. We
have four apartments with the starting figures of $10, $14, $17, $20. This ties into
nothing : square feet of area, sale price, or any other basis. Thus, the percent
figure is based on total land lease income divided by the charge originally
assessed.

For example, my share of ownership of the land my apartment building sets on
is 5.9 (24 percent). Thus, although I can only use one space in the auditorium,
pool, or shufleboard courts, I have to pay almost twice as much as the owner of
a one bedroom.

Senator Chiles, you asked one of the attorneys if they knew of condos sold
below cost. My condo building must have sold below cost as the savings and loan
foreclosed and claimed they had taken a fall to the tune of over $1,250,000 to
$1,750,000; in fact, the S & L now received all release (?) money from our place,
one-half of another, and the total of still another.

Unconscionable contract as drawn up by State of Florida—we meet every
point—but the legal cost and time involved makes me wonder if its worth while.

NoRMAN FEINBERG, WEST PALM BEACH, F'LA.

Thank you Senator Chiles for coming to West Palm Beach to address yourself
to the condo problems, we are faced with. Listening is a lost art in today’s
society and you evidenced that you still have that art. Your simmation of the
hearings and your forthright explanation of effecting congressional approval was
taken by me as an honest statement of fact. B )

I had the opportunity to ask Governor Askéw why he didn’t campalgn as hard
for the condo owners as he did to defeat the casino issue. The retirees brought
more income and services to Florida, superceded only by tourism. He pointed
out the original bill was passed before he took office. I did not dispute this with
him since he added that contracts were a constitutional issue. o )

Mr. Poliakoff’s presentation addressed itself to the fdct that the evil still per-
sists and must be dealt with, especially since the condo concept will grow nation-
ally because of the high cost of housing. The retirees have worked hard to save
those who followed (1975) as condo buyers from the injustices we are still living
with. Florida legislators should alert other congressional léaders to support your
bill to control abuses that could befall their constitutents and not be deterréd by
their lack of understanding. _ .- '

There is nothing like good communication from the “top to the bottom and
back again.” You conducted the hearing in such a fashion for which I wish to
commend you. ’

Best wishes for the holidays to you and yours.
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RosE AND, Sor. FELLER, DELRAY BEACH, FraA.

‘We are in favor of transportation for the senior citizens at all times, and
for meals-on-wheels for the sick and disabled cinzens

1

SaM FRANKEL, WEST Pavm BeacH, Fra.

Our developer (the Cenville Corp. and Century Village) -has said “We will
continue to cause you (the owners) tremendous court costs and attorney fees
until you no longer can afford to fight us.” Our court cases have been stretched
out until our entire village is of feeling that the courts, judges and, yes, even our
attorneys are all cooperating to continue litigation until we go broke. Our
developer gives campaign donations to both sides and our people are just losing
confidence in government, which to my mind is worse than even losing our
home. What do we have left, if we can’t trust our government?

Dogris AND SIDNEY H. GREENE, WEST PALM BEACH, F1a.

The statements given here today are true. I cannot add much more, other than
to say that corrections in the condominium must be made quickly. Qur time is:
running out.

Thank you, sir.

SHIBLEY GUTCHIN, DELRAY BEACH, FLA.

I purchased a resale condo in 1974, I knew nothing about a 99-year lease and
feel now that I was taken. It is beyond my scope of imagination that a lien can
be placed upon my condo if I don’t pay any assessment fostered upon me by
the board of directors. It makes me sick to be forced to pay an assessment which
I feel is illegal, without being taken to a court of law. It seems to be
unconstitutional.

MugrraYy H. IXE, DELRAY BEACH, Fra.

Keep up the good work. '

Something should be done about raising the homestead exemptions and senior
citizen exemptions which are literally wiped out when additional yearly apprais-
als raise assessments. These exemptions become almost meaningless under such
laws and regulations.

ME. AND Mgzs. A. ITzrawirz, DELRAY BeACH, FraA.

. Break the unconscionable 99-year lease.

Protect us from liens and foreclosures without due process of law,

Make the developer responsible for faulty constitution, and reimburse the
condo owner.

H. AND J. KAGEL, DELRAY BEACH,- Fra.

‘We are residents of Kings Point. When we bought our condo we knew nothing
of a 99-year lease, I think this is a violation, and we hope this will be changed.

Mary KaTz, DELRAY BEACH, Fra.

Please try to alleviate the mistake of the 99-year lease that we have here at
Kings Point.

Please, Senator, do something about the continuous escalation of the main-
tenance fees It is difficult to keep up with it.
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"MorLLIE Ko0608, DELRAY BEACH, Fra. -

" Please try to ‘alleviate the mxstake of the 99-year lease that we have here at
Kings Point.

Please, Senator, do something about the continuous escalation of the mam-
tenance fees. It is difficult to keep up. ~7U”C

. Morerrs Kravirz, WEST PALM Bracs, FrA.
Everything that was said was the tr'uth._

Apa anxp MirroN KrUsLIT, DELRAY BEACH, FrA,

Try to abolish the 99-year condo leases, which are unconscionable and detri-
mental to the welfare of senior citizens. .

We need senior citizen food assistance in Palm Beach County, Fla,

Improvement of public transportation in Palm Beach County

Prevent cutting back of soc1al securlty benefits and mcome tax deductwns for
senior c1t1zens

SAMUEL LAMPERT, DELRAY BEACH, FLA.

Please enact legislation to abolish the 99-year lease on condos.

We need assistance for.senior citizens who are homebound and require meals-
on-wheels. . o L

Better transportation on buses in Palm Beach County.

. NATHAN MAKLER, DELRAY BEACH, FLA.-

Your concern in all areas for senior-citizens is most gratifying, I would like
you to also check cost of food in Delray area. Public shaffery stores. Grocery
prices have suddenly. risen the second week in November 1978 in most all items,
from 12 percent, practlcally overnight; 90 percent of all shopping is done in
these stores by senior citizens of fixed incomes. This is outrageous. And surely
your people in this locality will bear out the true fact.

Please continue your good concern, mcludmg the ripoff of quality and cost of
condos to senior citizens. God bless you.

MILDRED ‘MARGOLIN, WEST PALM BracH, Fia:

If we can’t have the law rolled back before 1974, at least please make every
effort to freeze it as of now. We'll bless you. .

BERTHA AND JOoSEPH MENCHER, DELRAY BEACH, FLA.

We have no rec. lease but even though we have a written guarantee of no
increase until January 1, 1982, we just received a notice from Kings Point
Realty of an increase of approxlmately $3 per month for “recreation.”

Even though they have no legal leg to stand on, they are trying to circumvent
their own provisions when they sold us our unit.

‘We wish to bring this to your attention that a written contract seems to have
no value in Florida.

‘We have just taken over. our unit on December 20..It i{s our understanding
that a building be turned over complete. Qur unit had no lighting fixture, our
air conditioner was not in working order, and our electric system was incomplete.
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RU'm Mosxowrrz DELRAY BeAcH, FrA.

Please try to allevmte the mlstake of the 99-year lease that we have here at
Kings Point.

Please, Senator, do something about the continuous escalation of the main-
tenance fees. It’s difficult to keep up with it.

ANNE R. NATHAN, DELRAY BEACH, FLA.

"+ T would like to to see public transportatwn also, a hospital for the residents
_of Delray Beach.

MarY NUDELMAN, WEST PALM BEACH, Fra,

I never believed that I would retire and work harder now than I ever did
before I retired because of the fact that I cannot stand injustice of any kind
and we -surely have plenty of it in Century Village. Because of the fact that I

.rannot sit back idly, and do care about people and the future of our senior
citizens, I am in the fight against the unscrupulous developers all over the State
of Florida. I never believed that a democratic country like ours could allow
developers to keep us in a state of serfdom in the last years of our lives.

Louts REITER, DELRAY BEACH, FrLA.

We definately need transportation to doctor’s oﬂices and hospitals.
We are saddled with a 99-year lease. We are all senior citizens at Kings Point
and we desperately need some relief and hot meals for the incapacitated.

BETTY AND BEN SHERMAN, WEST PALM BEACH, FLA.

Speaking of buses, many people who do have cars, who never use the trains
and buses as provided, still have to pay for community services. I appreciate
the time, effort, and interest shown by you and Senator Stone, as well as your
committee. I pray and hope that when you too reach the age of many citizens
who live here in Century Village, you will have and enjoy the peace as well as
good health we are all speaking. May God bless all of you in your efforts in
our behalf.

HARRY SoLDBERG, DELRAY BEACH, FLA,

Please try to correct the error of the 99-year lease that we here at Kings
Point have. Also, please try to get the elderly hot lunches; it would be greatly
appreciated.

RAYMOND STACR, BoYNTON BEACH, FLA.

As a cosponsor with Senator Stone of Federal legislation S. 2919, what can we
expect in the near future—time belng of the essence?

‘What happened to bill H.R, 121247

How does the Florida Senate bill 803 benefit condo’s (if it does that, as
represented) ?

The 99-year recreation/land lease on 5 year CPI index of 1973 to 1978, starting
at $35 monthly for a land lease, would cost $1214 million in 99 years for one unit
and he also pays all taxes, Insurance, and all increased maintenance.
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[Attachment] .-

. ‘ . : GULFSTREAM TBUST/NOVO TRUST,
" : Delmy Beach, Fla., April 28, 1978,
Re Long-term lease executed Aprﬂ 28 1973.

RAYMOND STACK,
President, Gulfstream Condominium Association, Inc.,
Boynton Beach Fla.

GENTLEMEN : In accordance with paragraph 5(c) (1) of the long-term lease
executed on April 28,1973, between Joseph Novotny, as trustee of the Novo Trust
and as Trustee of Gulfstream Irrevocable Trust (landlord), and Gulfstream
Condominium Association, Ine. (tenant), you are hereby notified of at adjust-
ment in the “basic rental” based on the cost of living. The adjusted rental date
is May 15, 1978, and the date on which the adjustment shall take effect is May 15,
1978.

Here is a computation of the tentative revised rent. The reason why this adjust-
ment is tentative is that the rental as adjusted ‘shall be in effect commencing
from May 15, 1978 ; however, the Consumer Price Index figure for May 1978 will
not be published before July 1978. Therefore, this computation is based on the
latest available Consumer Price Index figure, namely, March 1978, When the
‘actual figure is available to the undersigned we will recomputé and make the
‘necessary adjustments.

(a) Consumer Price Index, January 1973, all items 127.7

(b) Consumer Price Index, March 1978, all items 189.7

(c) Based on the formula in the lease, 189.7 is divided by 127.7, This results in a
48.55 percent increase in the monthly payments.

Therefore, the new monthly payment is calculated as follows:

Individual All units

unit per month per month

Current month! 5y payment__. . e ———aann—- $35.00 $12, 600,00
Multiply to 48,55 percent equals_. ................... 16,99 6,116. 40
New monthly payment eenneenes cnmezennns 51.99 18,716.40

Nota 99-yr cost per nmt, 812 250,000,

For the payment due May 1, 1978, use one-half ot‘ the old figure and one—half
-of the new figure; that is, $6, 300 plus $9,358.20, total $15,658.20 ($43.50 per unit).

For the payment due in June and July 1978 the figure will be $18,716.40.

During July 1978, we should be able to determine the actual Consumer Price
Index figure for May 1978, and we will resubmit the computations at that time.
However, until we so notify you, continue to.make payments of $18,716.40
monthly. We are enclosing copies. of the index figures to substantiate the calcu-
lations. If you have any questions, please do not hesntate to contact this office.

Yours, truly,
JOSEPH NOVOTNY,
Trustee, Gulfstream Trust/Novo Trust.

SADIE STERLING, WEST PArM BeacH, Fra.

Why do I feel this hearing is another charade? This issue has been dragging on
for years and I'm losing confidence in the fairness of our representatives to
legislate with justice and fair play for the general populatlon, but in favor of
the real estate development interests.

Dare we hope something will be done now?
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FreEp TRUDING, WEST PALM BEACH, FLA.

Thank you for visiting West Palm Beach and giving us the opportunity to be
heard on the unconscionable 99-year leases on the recreational area.

SAMUEL VOGEL, DELRAY BEACH, FrLA.

Delighted to see you carrying the ball for senior citizens.

Legislate to prevent rip-offs from builders, utilities, and the medical com-
munity. Provide local medical facilities at nominal fees. Provide local clinics
for emergencies.

O



