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Mr. Chairman and distinguished members of the Special Committee on Aging,
thank you for inviting me to speak here today. My name is Michael Waterstone. I am a
professor at Loyola Law School in Los Angeles. I am also a Commissioner on the
American Bar Association’s Commission on Physical and Mental Disability. Along with
several of my fellow witnesses at today’s hearing, I participated in the Symposium on
Facilitating Voting as People Age convened by Borchard Foundation Center on Law and
Aging, the American Bar Association, and McGeorge Law School. My comments
represent my own personal views and are not necessarily those of Loyola Law School or
any other organization with which I am affiliated.1
I will be testifying today as to challenges faced by elderly voters and voters with
disabilities when they vote. I will conclude by suggesting how vigorous enforcement and
implementation of federal laws, combined with some law reform, can and should create
more equal voting opportunities for older voters and voters with disabilities in the
election of 2008 and beyond. I note that I will be discussing both of these groups – older
voters and voters with disabilities – together in my testimony. Although not identical,
these two groups are very much linked. As our population ages,2 more people are
increasingly likely to need mobility assistance, have cognitive impairments, and have
declining vision and hearing. As I will discuss below, many of the barriers that have
existed in voting exclude people based on these types of impairments. I also note that
although voting is a comprehensive process ranging from registration to vote tabulation,
my testimony today will focus primarily on only one stage of that process: the actual act
of voting.3
This issue has real and immediate importance. This Tuesday, February 5th, 2008
is an important day in our democracy. In what has been termed “Super Tuesday,”
“Super-Duper Tuesday,” and even “Tsunami Tuesday,” large numbers of people are
expected to go the polls and vote, or have already done so using some method of absentee
voting. Why do they do so?
The most straightforward answer is to help pick the next President of the United
States. Accordingly, one important voting policy is to make sure that their vote is
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accurately conveyed and counted, minimizing the chance of fraud, coercion, or mistake.
But the strict instrumental act of choosing an elected official is unlikely to be the only
reason that people vote. Even after the Bush v. Gore election in 2000, it is
extraordinarily unlikely that one vote will ever make the difference in a large election.4
So why do people turn out to vote in large numbers? Apart from their instrumental act of
trying to choose elected officials and policies, voting is a way by which people assert
their place in the community, making a symbolic statement that they belong and have a
voice in the democratic process.5 For groups like older voters that may be socially
isolated and marginalized, this is exceptionally important.
When thinking about challenges that any group of voters face, it is important to
focus on protecting a person’s actual choice as well as voting’s more expressive and
symbolic elements. All too often, older voters with cognitive and physical impairments
have not had these two vital elements of the right to vote protected.
Voting Experiences for Older Voters and Voters with Disabilities
Voting at the Polling Place
Many older voters and voters with disabilities want to vote in the polling place in
the same way as their fellow citizens. Yet historically, they have had problems doing so.
Despite federal laws including the Voting Rights Act of 1965 (as amended in 1982), 6 the
Voting Accessibility for the Elderly and Handicapped Act,7 Section 504 of Rehabilitation
Act of 1973,8 and the Americans with Disabilities Act (ADA),9 voters who use
wheelchairs have encountered accessibility barriers at polling places, including high door
thresholds, ramps with steep slopes, and a lack of accessible parking.10 Older voters and
voters with disabilities who are able to actually enter the polling place have seen their
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right to cast a secret and independent ballot compromised.11 People with manual
dexterity impairments can have trouble using voting machines that require them to mark
a paper ballot with a pen or other writing device. People with cognitive and vision
impairments may have difficulty reading certain ballot formats. And people with hearing
impairments may not be able to hear or understand instructions from poll workers. All of
these impairments are common to older voters. Until recently, voters falling into all of
these categories have been directed to vote with the assistance of a poll worker or friend
at the polling place. While this can be helpful to an elderly voter who truly desires
assistance, it can cheapen the voting experience for voters who would rather vote like
everyone else – secret and unassisted.12
Absentee Voting
The use of absentee balloting has expanded greatly in the last four decades.13
Undoubtedly, this provides an opportunity to reach elderly voters and voters with
disabilities for whom it is difficult or impossible to get to the polls on Election Day. Yet
to the extent that a state still offers some of its citizens an opportunity to vote on Election
Day,14 it is unacceptable to use absentee voting as a substitute for accessible polling
places. When older voters are directed to vote at home instead of going to the polling
place with their fellow citizens, it sends a harmful message about their full citizenship
and inclusion in the community. Moreover, absentee ballots themselves are usually
inaccessible, meaning that voters with vision, cognitive, or manual dexterity impairments
may be required to rely on the assistance of another party when completing their ballot.15
This increases the potential for fraud or coercion, an especially important concern in the
instance of elderly voters in long term care facilities who may be reliant on others for
contact with the outside community.16 Finally, absentee ballots typically have to be
received before Election Day, which means that voters can miss the opportunity to base
their decisions on late-breaking developments.17 In short, while absentee voting can be a
useful tool to increase the capability of elderly voters with cognitive or physical
impairments to participate in the electoral process, as currently practiced it is not a
panacea.
11
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Existing Law
Why, despite several federal laws that address this topic, have the rights of older
voters and people with disabilities been allowed to be degraded? I believe there are
several reasons. First, until the recent passage of the Help America Vote Act, no federal
statute explicitly recognized the right to a secret and independent vote. Courts have split
on whether the ADA mandates secret and independent voting for people with
disabilities.18 Although Title II of the ADA requires programs that are run by public
officials to be accessible when viewed in their entirety (which should translate into
accessible polling places), the ability of private litigants to enforce these provisions have
been undercut by standing problems and the Court’s sovereign immunity decisions.19
Nor have public enforcement authorities shown leadership on this issue.20 The
combination leads to chronic underenforcement.
The most recent law impacting these issues is the Help America Vote Act
(HAVA).21 HAVA is unique in explicitly requiring that people with disabilities be
provided “the same opportunity for access and participation (including privacy and
independence) as other voters.”22 HAVA’s provisions regarding accessible polling places
are less concrete; rather than any specific requirements, it makes grant funds available for
the purpose of making polling places more accessible.23 And HAVA does not directly
apply to absentee voting.
Moving Forward: Opportunities to Expand Access
Looking ahead, there are opportunities to expand more meaningful access to
voting older voters. In doing so, we need to be mindful of the important values of
ensuring that the voting experiences of elderly voters who may have cognitive or physical
impairments – particularly the ability to vote secretly and independently, and in a polling
place if they so choose – are protected, as well as the importance of integrity and
accuracy in elections. I offer several suggestions in this effort.
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Vigorous Enforcement of HAVA’s Secret and Independent Voting Requirement
On paper, HAVA is a strong law. Although more study is needed, the existing
reports I have seen indicate that compliance is a problem. A report commissioned by the
Electoral Assistance Commission in 2004 found that less than a quarter of polling places
allowed voters with visual impairments to cast a secret ballot.24 Although these numbers
had improved by 2006,25 these patterns are troubling, particularly when seen in the light
of systemic underenforcement of predecessor disability rights laws, especially as they
relate to voting.26 HAVA’s enforcement mechanisms are weak: it provides for no private
right of action for individuals who are denied their right to a secret and independent
ballot, and the Department of Justice (DOJ) has opposed a judicial recognition of one.27
The DOJ does have the power to bring “civil actions against any State or jurisdiction in
an appropriate United States District Court for such declaratory and injunctive relief as
may be necessary,”28 although it appears the it has only brought two such cases (in Maine
and New York). This should be made a priority for the 2008 election.
Along with others, I have called for HAVA to be amended to allow individuals
who are denied a secret and independent vote to sue in federal court.29 This would take
sole enforcement responsibility off the DOJ, and create incentives for states to take their
compliance efforts more seriously.
Continued Efforts to Develop Accessible Voting Technology
To realize the goals of providing voting experiences to older voters and voters
with disabilities that are commensurate, to the greatest extent possible, with other voters,
we need to continue to develop expertise in voting technologies that both accommodate
reasonable security concerns and create access, including a secret and independent ballot.
HAVA takes strong steps in this regard: it calls for the Election Assistance Commission
to conduct studies of accessible voting for people with disabilities,30 and also requires the
National Institute of Standards and Technology to report to Congress on the usability of
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different types of voting equipment for individuals with disabilities.31 This should be
done also with an eye toward the needs of older voters with sensory and cognitive
impairments.
Vigorous Enforcement of ADA Accessibility Provisions
Inaccessible polling places violate the ADA. As discussed above, in 2000, the
GAO found that 84% of polling places that they visited contained one or more
accessibility barriers.32 A 2005 Election Assistance Commission study found that only
70.9% of precincts from reporting states were wheelchair accessible.33 As yet another
example, on October 2, 2004, a half-page advertisement in the Memphis Commercial
Appeal proclaimed in bold letters: “Notice of Polling Locations That Do Not Meet All
ADA Standards, November 2, 2004, Election.” It then listed 139 polling place locations.
This many years after the ADA’s passage, this is unacceptable, and leads to too many
older voters and voters with disabilities not being able to get to their polling places. In
the 2008 election, public enforcement authorities need to take the lead in prosecuting
public entities that do not live up to their accessibility obligations.
Improved Practices on Absentee Voting
As discussed above, current absentee balloting practices do not provide the
opportunities for all older voters or voters with disabilities who wish to and are able to
vote unassisted to do so. HAVA does not include any requirements in this regard, nor
has Title II of the ADA been interpreted to require accessibility in absentee voting.34
This is troubling, because all of the arguments supporting the need for a secret and
independent vote in the polling place context apply equally to voting at home.
Absentee balloting, to the extent it is a choice and not a substitute for accessible
polling places, does offer an opportunity to reach out to older voters and voters with
disabilities. This needs to be done, however, in a way that protects secret and
independent voting to the greatest extent possible; minimizes chances for fraud, undue
influence, or unsanctioned capacity screening; and is offered through a process that is
easy for voters to navigate. In a recent article, Professors Daniel Tokaji and Ruth Colker
address these issues, and offer a “menu of choices for policymakers and election officials
to consider.”35 These include better outreach, easing the application process, allowing
permanent absentee voter status, more accessible ballots (including development of
HTML ballots and phone voting), guidance for caregivers, and mobile polling (whereby
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election officials bring the accessible polling technology to voter’s homes or facilities and
assist them in voting).36
Conclusion
Currently, the turnout level of voters with disabilities lags behind other groups.37
As our population ages and additional number of voters develop physical and cognitive
impairments, the population of older voters could view the voting process with a
skeptical eye, potentially depressing turnout among this group.38 We cannot let this
happen. We need to focus on making the voting experience for older voters as
commensurate with other voters as is possible: namely, focusing on the opportunity to
vote secretly or independently when possible, and giving older voters the true choice as
to whether they want to do so at the polling place or at home.
I thank you for the opportunity to address you on this issue, and I look forward to
working with you on it in the future. I close with a quote from Representative Steny
Hoyer. It speaks to the need and value of creating real opportunity and access for all
voters:
One of our most profound accomplishments since the founding of the
United States is the progressive broadening of the franchise to include
African-Americans, women and others subject to pervasive
discrimination. In this process, we have learned that few of the rights or
interest of a particular group of Americans can be secure so long as that
group lacks the right to vote for officials who will become accountable to
them. We have also learned that, as more adult citizens become full
participants in our polity, the democratic process is enriched for all. We
are still in the process of learning this lesson with regard to persons with
disabilities.39
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