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PREDATORY LENDING: ARE FEDERAL AGEN-
CIES PROTECTING OLDER AMERICANS
FROM FINANCIAL HEARTBREAK?

TUESDAY, FEBRUARY 24, 2004

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,

Washington, DC.
The committee met, pursuant to notice, at 10:02 a.m., in room

SD-628, Dirksen Senate Office Building, Hon. Larry Craig (chair-
man of the committee) presiding.

Present: Senators Craig and Stabenow.

OPENING STATEMENT OF SENATOR LARRY CRAIG, CHAIRMAN
The CHAiRmAN. Good morning, everyone. The Senate Special

Committee on Aging will be convened. Our ranking member, Sen-
ator Breaux wanted to be here, but he had a conflict in his com-
mittee schedule, which is quite typical this hour of the day with
many of our colleagues.

Anyway, I want to thank you all for attending the Special Com-
mittee on Aging hearing this morning. Four years ago, this Com-
mittee held a hearing on equity predators, which treated this type
of lending fraud in a very broad context. However, since then, we
felt this subject merited further sustained and comprehensive in-
quiry, particularly in the context of home real estate assets belong-
ing to our nation's seniors. To that end, in the fall of 2002, we com-
missioned a bipartisan study by the General Accounting Office into
the problems presented by this type of fraud. The study was to in-
clude the Federal and State efforts in enforcement and education
in this area as well as the effectiveness of such efforts, particularly
on senior citizens.

This study has taken a year to complete and represents only the
initial step in this oversight endeavor. Accordingly, today, we nar-
row the focus on the ruthless stripping of seniors of their lifelong,
hard-earned equity in homeownership by unscrupulous brokers and
lenders. Senior citizens seek to live comfortably in their advancing
years but also must meet the rising financial costs of medical care
and everyday living expenses. To meet these expenses, they often
tap into the equity of their homes. In so doing, all too often,
through are taken advantage of by those types of predators.

Today, we explore the types of Federal agency efforts as well as
State efforts and their effectiveness in addressing the problems
under the myriad of laws already in place. We will begin with wit-
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nesses from the General Accounting Office and two Federal agen-
cies involved in the noble combat of this kind of fraud.

The CHAIRMAN. Our first witnesses will be David Wood, director
of Financial Markets and Community Investment of the General
Accounting Office. He will be joined by John Weicher, assistant sec-
retary for Housing, Federal Housing Commissioner at HUD and
Howard Beales.

Mr. BEALES. Beales.
The CHAIRMAN. Beales; thank you, Director, FTC's Bureau of

Consumer Protection.
Our second panel will be that of Gavin Gee, past-president of the

National Association of State Bank Examiners and Lavada
DeSalles, member of the Board of Directors, AARP and Ms.
Veronica Harding of Philadelphia, PA, a victim of such a predator
who has come here today to share her important message.

We thank you all for joining us. We will start with our first
panel. Again, to all of you thank you for being here. Mr. Wood, if
you would proceed, please.

STATEMENT OF DAVID WOOD, DIRECTOR, FINANCIAL
MARKETS AND COMMUNITY INVESTMENTS, U.S. GENERAL
ACCOUNTING OFFICE, WASHINGTON, DC
Mr. WOOD. Thank you, Mr. Chairman. As we note in our report

to you and Ranking Member Breaux, predatory home mortgage
lending has no precise definition, rather, it refers to a range of un-
savory practices. Our report, which you are releasing today, ad-
dresses five aspects of this complex issue: first, how elderly home-
owners, in particular, may be susceptible to abusive or predatory
lenders; second, the actions of Federal agencies to address preda-
tory lending practices; third, an overview of State laws on the sub-
ject, with case examples from two States; fourth, how the sec-
ondary market for home mortgage loans can affect predatory prac-
tices; and fifth, the roles of consumer education, mortgage coun-
seling and disclosure requirements in fighting such practices.

In the interests of time, I will focus my remarks on the first two
aspects. A number of factors may make the elderly especially sus-
ceptible to predatory or abusive, lenders. First, older homeowners
on average have more equity in their homes, making them inviting
targets to lenders looking to strip equity from unsuspecting bor-
rowers. Second, elderly homeowners often live in older homes and
are more likely to need someone to do repairs for them. This makes
them particularly vulnerable to lenders and home improvement
contractors who collaborate to swindle. Third, physical impair-
ments associated with aging such as declining vision, hearing or
mobility can restrict elderly consumers' ability to obtain and com-
pare credit information. Finally, some elderly people lack social and
family support systems, potentially increasing their susceptibility
to unscrupulous lenders who market loans through home visits.

In response to concerns about predatory lending, Federal agen-
cies have taken a number of actions that generally fall into three
categories. First, Federal agencies have conducted or funded edu-
cation initiatives to increase consumers' financial literacy. Some of
this effort is focused on the elderly population; for example, the De-
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partment of Justice offers guidance warning about financial crimes
against the elderly.

However, Federal consumer protection laws that have been used
to address predatory lending generally do not have provisions spe-
cific to elderly persons. Accordingly, the other two types of actions
by Federal agencies: first, revising regulations or guidance applica-
ble to lending institutions; and second, undertaking enforcement
actions against certain lenders are designed to protect all con-
sumers.

We asked eight Federal agencies involved in oversight or law en-
forcement among mortgage lending institutions to identify actions
they have taken to address predatory lending. These eight agencies
included the five financial institution regulators, that is, the Fed-
eral Reserve, the Office of the Comptroller of the Currency or OCC,
the Office of Thrift Supervision, the Federal Deposit Insurance Cor-
poration and the National Credit Union Administration. The others
were the Federal Trade Commission, the Department of Justice
and HUD.

The five banking regulators reported little evidence of predatory
lending activities among the institutions they supervise. Accord-
ingly, only one, the OCC, reported taking a formal enforcement ac-
tion. The regulators have, however, issued guidance to their insti-
tutions about predatory lending and subprime lending in general.
Further, the Federal Reserve tightened its regulations imple-
menting the Home-Ownership and Equity Protection Act, the only
Federal law specifically directed at predatory lending practices, and
revised other regulations to require that lenders provide more data
with which to analyze lending patterns.

The Federal Reserve also oversees financial and bank holding
companies, some of which own non-bank mortgage lending subsidi-
aries. Because these companies are engaged in subprime lending,
our report recommends that the Congress clarify the Federal Re-
serve's authority to monitor and examine their lending activities.

Among the remaining three Federal agencies, the Federal Trade
Commission has filed about 20 complaints since 1998 against mort-
gage lenders or brokers. HUD has taken steps to avoid abuses in-
volving mortgages insured by the Federal Housing Administration,
or FHA. While abuses such as flipping FHA properties, that is, re-
peatedly reselling them at escalating prices, are ultimately directed
at bilking the lender or insurer, they may also harm innocent
homebuyers. Finally, the Department of Justice has taken two
major enforcement actions against lenders under the fair lending
laws.

Mr. Chairman, that concludes my prepared statement, and I will
be happy to respond to any questions you have. Thank you.

[The prepared statement of Mr. Wood follows:]
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Why GAO Did This Sttdy
While there is no universally
accepted definition, the:term
.predatory lendli4f is used to
characterute a range f practices, .i
including deception, fraud, or.;
manipuldation, that a mortgage
broker or lender may use to make a.
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What GAO Found
Federal agencies have taken a number of enforcement actions, sometimes
jointly, using various federal consumer protection laws to combat predatory
lending. The Federal Trade Commission (FTC) has played the most
prominent enforcement role, filing 19 complaints and reaching multimillion
dollar settlements. The Departments of Justice and Housing and Urban
Development have also taken various predatory lending-related enforcement
actions. Federal banking regulators report little evidence of predatory
lending by the institutions they supervise. However, concerns exist about
nonbank mortgage lending companies owned by financial or bank holding
companies. While FTC is the primary federal enforcer of consumer
protection laws for these entities, it is a law enforcement agency that
conducts targeted investigations In contrast, the Federal Reserve tBoard is
well equipped to routinely monitor and examine these entities and, thus,
potentially deter predatory lending activities, but its authority in this regard
is less clear.

As of January 2004, 25 states, as well as several localities, had passed laws to
address predatory lending, often by restricting the terms or provisions of
certain high-cost loans; however, federal banking regulators have preempted
some state laws for the institutions they supervise. Also, some states have
strengthened their regulation and licensing of mortgage lenders and brokers.

While there are no comprehensive data, federal, state, and consumer
advocacy officials report that elderly people have disprpporionately been
victims of predatory lending. According to these offici;s and relevant
studies,predatory lenders target older consumers in part because they are
more likely to have substantial home equity or may live on limited incomes
that make them more susceptible to offers for quick access to cash. Older
consumers may also have cognitive or physical impairments such as poor
eyesight, hearing, or mobility that limit their ability to access competitive
sources of crediL

GAO's review of literature and interviews with consumer and federal
officials suggest that consumer education, mortgage counseling, and loan
disclosures are useful, but may be of limited effectiveness in reducing
predatory lending. A variety of factors limit their effectiveness, including the
complexity of mortgage transactions, difficulties in reaching target
audiences, and counselors' inabdity to review loan documents.

The secondary market-where mortgage loans and mortgage-backed
securities are bought and sold-benefits borrowers by expanding credit, but
may facilitate predatory lending by allowing unscrupulous lenders to quickly
sell off oans with predatory terms In part to avoid certain risks, secondary
market participants perform varying degrees of 'due diligence' to screen out
loans with predatory terms, but may be unable to identify all such loans.

Untad Sttl Gryd A.a.u.naag Otita
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Mr. Chairman and Members of the Committee:

I appreciate the opportunity to be here today to discuss federal and state
efforts to deter predatory home mortgage lending, especially as it affects
the elderly. While there is no universally accepted definition, the term
.predatory lending' is used to characterize a range of practices, including
charging excessive fees and interest rates, mating loans without regard to
borrowers' ability to repay, or refinancing loans repeatedly over a short
period of time without any economic gain for the borrower. No
comprehensive data are available on the extent of these practices, but they
appear most likely to occur among subprime mortgages-those made to
borrowers with impaired credit or limited incomes. Predatory practices,
often targeted at the elderly, minorities, and low-income homeowners, can
strip borrowers of home equity built up over decades and cause them to
lose their homes.

My statement today is based on the report on predatory lending that. you
requested and are releasing today.' Specifically, my statement discusses
(i) federal laws related to predatory lending and federal agencies' efforts
to enforce them; (2) actions taken by states to address predatory lending;
(3) factors that make elderly consumers susceptible to predatory lending
practices; (4) the roles of consumer education, mortgage counseling, and
loan disclosure requirements in preventing predatory lending; and (5) how
the secondary market for mortgage loans can affect predatory lending. The
scope of this work was blmited to home mortgage lending and did not
include other forms of consumer loans. In preparing the report, we
examined federal laws, as well as selected state and local laws, and
interviewed officials from federal, state, and local agencies. At GAO's
request, federal agencies identified enforcement or other actions they have
taken to address predatory lending. We also met with officials from
industry and consumer advocacy groups and reviewed relevant literature.
We conducted our work in accordance with generally accepted
government auditing standards from January 2003 through January 2004.

GAO.0441iT
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In summary:

Federal agencies have addressed predatory lending by enforcing a
variety of federal laws, Including the Federal Trade Commission Act,
the Home Ownership and Equity Protection Act (HOEPA), the Real
Estate Settlement Procedures Act (RESPA), and the Truth in Lending
Act fTIlA). The Federal Trade Commission (FTC) took 19 enforcement
actions against predatory home mortgage lenders and brokers between
1983 and 2003-17 of them between 1998 and 2003-to combat alleged
deceptive acts or other Illegal practices, with some resulting in
multimillion dollar settlements. The Department of Justice and the
Department of Housing and Urban Development have also taken
individual and joint enforcement actions related to abusive lending.
While federal banking regulators-the Federal Deposit Insurance
Corporation, the Board of Governors of the Federal Reserve System
(the Board), the Office of the Comptroller of the Currency, the Office of
Thrift Supervision, and the National Credit Union Administration-
report little evidence of predatory lending by the d 'tory
institutions that they supervise, concerns exist about =bonabnk
mortgage lending companies that are owned by financial or bank
holding companies Our report recommends that Congress consider
making statutory changes to provide the Board with clear authority to
monitor, examine, and take enforcement actions against nonbank
mortgage lending subsidiaries of financial and bank holding companies.

As of January 2004, 25 states, It localities, and the District of Columbia
have passed their own laws addressing predatory letding, according to
a database that tracks state and local legislation.' Iri addition, some
states have strengthened the regulation and licensing of mortgage
lenders and brokers, and state law enforcement agencies and banking
regulators have taken a number of enforcement actions under state
consumer protection and banking laws. However, a state law may not
apply to all mortgage lenders within the state. The Office of the
Comptroller of the Currency, the OMce of Thrift Supervision, and the
National Credit Union Administration have asserted that federal law
preempts some state predatory lending laws for the institutions they-
regulate, stating that federally chartered lending institutions should be-
required to comply with a single uniform set of national regulatlons

GA0.0o"rr
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While there are no comprehensive data, government officials and
consumer advocacy organizations have reported that elderly
consumers have been disproportionately targeted and victimized by
predatory lenders. Elderly consumers appear to be favored targets for
several reasons-for example, because they may have substantial
equity in their homes or live on limited incomes that make them
susceptible to offers for quick access to cash. Further, some seniors
have cognitive or physical impairments such as poor eyesight, hearing,
or mobility that may limit their ability to access competitive sources of
credit While most government attd private class-action enforcement
activities seek to provide redress to large groups of consumers, sonie
private efforts have focused on helping older victims of predatory
lending.

A number of federal, state, nonprofit, and industry-sponsored
organizations offer consumer education initiatives designed to deter
predatory lending by, among other things, providing information about
predatory practices and working to improve consumers' overall
financial literacy. Most of Uhese efforts seek to serve the general
consumer population, but a few education initiatives have specifically
addressed predatory lending and the elderly. GAO's review of literature
and interviews with consumer and federal officials suggest that while
consumer education, mortgage counseling, and disclosures are useful,
they may be of limited effectiveness in reducing predatory lending. For
example, consumer education is hampered by the complexity of
mortgage transactions and the difficulty of reaching the target
audience. Sitnilarly, unreceptive consumers, lack of access to relevant
loan documents, and the sheer volume of mortgage originations each
year limit the potential impact of universal counseling. And while
efforts are under way to improve the federally required disclosures
associated with mortgage loans, the complexity of mortgage
transactions hinders the effectiveness of disclosures, especially given
the lack of financial sophistication among many borrowers who are
targeted by predatory lenders.

* The secondary market for mortgage loans-which allows lenders and
investors to sell and buy mortgages and mortgage-backed securities-
provides lenders with an additional source of liquidity and may benefit
borrowers by increasing access to credit and lowering interest rates.
But the secondary market may also inadvertently serve to facilitate
predatory lending, both by providing a source of funds that enables
unscrupulous originators to quickly sell off loans with predatory terms
and by reducing incentives for these originators to ensure that
borrowers can repay their loans. Secondary market participants use

GA-04-41ir
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varying degrees of "due diligence7-a review and appraisal of legal and
financial information-to avoid purchasing loans with abusive terms,
but even the most extensive due diligence may not detect some
predatory lending practices. Some states have passed laws making
secondary market buyers liable for violations by loan originators,
although such laws may have the unintended consequence of reducing
the availability of legitimate credit to consumers.

Background While there is no uniformly accepted definition of predatory lending, a
number of practices are widely acknowledged to be predatory. These
include, among other things, charging excessive fees and interest rates,
lending without regard to borrowers' ability to repay, refinancing
borrowers' loans repeatedly over a short period of time without any
economic gain for the borrower (referred to as 'loan flipping'), and
committing outright fraud or deception-for example, falsifying
documents or intentionally misinforming borrowers about the terms of a
loan. These types of practices offer lenders that originate predatory loans
potentially high returns even if borrowers default, becau 'many of these
loans require excessive up-front fees. No comprehensive eiata are available
on the incidence of these practices, but banking regulators, consumer
advocates, and industry participants generally agree that predatory loans
are most likely to occur in the market for 'subprime" loans. The subprime
market serves borrowers who have limited Incomes or poor or no credit
histories, in contrast with the prime market, which encompasses
traditional lenders and borrowers with credit histories that put them at
low risk of default. Subprime lending is not inherently ghusive, and,
according to officials at HUD and the Department of t re Treasury, the
emergence of a subprime mortgage market has enabled a whole class of
credit-impaired borrowers to buy homes or access the equity in their
homes. Originators of subprime loans most often are mortgage and
consumer finance companies but can also be banks, thrifts, and other
institutions.

Serious data limitations make the extent of predatory lending difficult to
determine. However, there have been a number of major settlements
resulting from government enforcement actions or private party lawsuits
in the last 5 years that have accused lenders of abusive practices affecting
large numbers of borrowers. For example, in October 2002, Household
international, a large home mortgage lender, agreed to pay up to $484
million to homeowners to settle states' allegations that it used unfair and
deceptive lending practices to make mortgage loans with excessive
interest and fees. In addition, the rate of foreclosures of subprime loans
has increased substantially since 1900, far exceeding the rate of increase

GAo-0441Tr
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for suibprime originations. Some consumer groups and industry observers
have attributed this development, at least in part, to an increase in abusive
lending, particularly loans made without regard to borrowers' ability to
repay. Additionally, groups such as legal services agencies have reported
seeing an ever-growing number of consumers, particularly tie elderly and
minorities. who are in danger of losing their homes as a result of predatory
lending practices.

Federal Agencies
Have Taken
Enforcement and
Other Actions to
Address Predatory
Lending, but Face
Challenges

As shown in figure 1, Congress has passed numerous laws that federal
agencies and regulators have used to combat predatory lending. Among
the most frequently used laws-HOEPA, the Federal Trade Commission
Act, TILA, and RESPA-only HOEPA was specifically designed to address
predatory lending. Enacted in 1994, HOEPA places restrictions on certain
high-cost loans, including limits on prepayment penalties and balloon
payments and prohibitions against negative amortization. However,
HOEPA covers only loans that exceed certain rate or fee triggers, and
although comprehensive data are lacking, it appears that HOEPA covers
only a limited portion of all subprinme loans. The Federal Trade
Commission Act, enacted in 1914 and amended on numerous occasions,
authorizes FTC to prohibit and take action against unfair or deceptive acts
or practices in or affecting commerce. TILA and RESPA are designed in
part to provide consumers with accurate information about the cost of
credit

GAO04-IrS



Figure 1: Federal Laws and Statutes Used to Address Lending Practices Generally Considered to be Predatory
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Oter federal lawvs that have been used to address predatory lending
p ractices include cnminal fraud statutes that prohibit certain types of
fraud as metimes used in abusive lending chemes, such as forgery and
false saatements. Also, the Fair Housing Act and Equal Credit Opportunity
Act-which prohibit discrimination in housing-related t ctions and
the extension of credit, respectively-have been used mn cases against
abusive lenders that have targeted certain protected groups.

Using these or other authorties, federal agencies have taken a number of
enforcement actions aand othersteps, such as issuing guidance and
revising regulations. Among federal agencies, FsC has a prominent role in
combating predatory lending because of its responsibilities in
implementing and enforcing certain federal laws among lending
institutions that are not depository instituftons supervised by federal
banking regulators. Ft C reported that it has fcled 19 complaints 7 since
199flsateging deceptive oFtero illegal practices by mortgage lenders r
brokers and that sme actions have resulted in multimillion dollar
settlements. The Depainent ofsustice, which is responsible ro enforcing
certain federal civil rights laws, has taken two such enforcement actions
related to predatory mortgage lending practices and has taken art
additional action on behalf of FoC. The Department of Housing and Urban
Development has undertaken enforcement activities related to abusive

OAO-O4-2rr
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lending that focus primarily on reducing losses to the Federal Housing
Administration insurance fund.? It has also taken three enforcement
actions in abusive mortgage lending cases for violations of the Real Estate
Settlement Procedures Act's prohibitions on certain types of fees.

Federal banking regulators have stated that their monitoring and
examination activities have uncovered little evidence of predatory lending
in federally regulated depository institutions. Four of the five federal
banking regulators reported taking no formal enforcement actions
involving predatory mortgage lending, while the fifth-the Office of the
Comptroller of the Currency-reported that it has taken one formal
enforcement action against a bank engaged in abusive mortgage lending.
Regulators noted that they have taken informal enforcement actions to
address questionable practices raised during the examination process and
required their institutions to take corrective actions. The banking
regulators have also issued guidance to the institutions they supervise on
avoiding direct or indirect involvement in predatory lending. In addition in
2001 the Board made changes to its regulations implementing HOEPA that,
among other things, increase the number of loans HOEPA covers. The
Board also made changes to its regulations implementing the Home
Mortgage Disclosure Act in 2002 that make it easier to analyze potential
patterns of predatory lending.

Federal agencies and banking regulators have coordinated their efforts to
address predatory lending on certain occasions through participation in
interagency working groups and through joint enforcement actions. For
example, FTC the Department of Justice, and the Department of Housing
and Urban Development coordinated to take an enforcement action
against Delta Funding Corporation, with each agency investigating and
bringing actions for violations of the laws within its jurisdiction.

Issues related to federal oversight and regulation of certain nonbank
mortgage lenders may challenge efforts to combat predatory lending.
Nonbank mortgage lending companies owned by financial or bank holding
companies (i.e., nonbank mortgage lending subsidiaries) account for an
estimated 24 percent of subprime loan orginations, according to the
Department of Housing and Urban Development, and some have been the

GA-04-412T
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target of notable federal and state enforcement actions involving
allegations of abusive lending.' The Board may be better equipped than
FrC to monitor and examine these holding company subsidiaries because
of its role in overseeing financial and bank holding companies, but the
Board does not have clear authority to do so. Our report recommends that
Congress consider (1) making appropriate statutory changes that would
grant the Board the authority to routinely monitor and, as necessary,
examine the nonbank mortgage lending subsidiaries of financial and bank
holding companies for compliance with federal consumer protection laws
applicable to predatory lending practices and (2) giving the Board specific
authority to initiate enforcement actions under those laws against these
nonbank mortgage lending subsidiaries. In commenting on our report, the
Board stated that while the existing structure has not been a barrier to
Federal Reserve oversight, the approach we recommended for
consideration by the Congress would likely be useful for catching some
abusive practices that might not be caught otherwise. The Board also
noted that the approach would present tradeoffs, such as different
supervisory schemes being applied to nonbank mortgage lenders based on
whether or not they are part of a holding company, and additional costs.
However, these nonbank mortgage lenders are already subject to a
different supervisory scheme than other lenders. We agree that costs could
increase and believe that Congress should consider both the potential
costs and benefits of clarifying the Board's authorities.

Many States Have
Passed Laws
Addressing Predatory
Lending, but Federal
Agencies Have
Preempted Some
Statutes

In response to concems about the growth of predatonglending and the
limitations of existing laws, 25 states, the District of Columbla, and 11
localities have passed their own laws addressing predatory lending
practices, according to a database that tracks such laws. Most of these
laws regulate and restrict the terms and characteristics of high-cost
loans-that is, loans that exceed certain rate or fee thresholds. While some
state statutes follow the thresholds for covered loans established in
HOEPA, many set lower thresholds in order to cover more loans than the
federal statute. The statutes vary, but they generally cover a variety of
predatory practices, such as balloon payments and prepayment penalties,
and some include restrictions on such things as mandatory arbitration
clauses that can restrict borrowers' ability to obtain legal redress through
the courts.

'These evebank rnofteuae ten-dine ubsidiaries see owead by the bask or fisrcd. holdinE
cmpeanies and are not the diuct operating -subsiiaries of the bank itself.
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Some states have also increased the regulation of and licensing
requirements for mortgage lenders and brokers, in part to address
concerns that some unscripulous lenders and brokers have been
responsible for lending abuses and that these entities have not been
adequately regulated. For example, some states have added educational
requirements that lenders and brokers must meet in order to obtain a
license. In recent years, state law enforcement agencies and banking
regulators have also taken a number of actions against mortgage lenders
involving predatory lending. For example, an official from Washington
State s Department of Financial InstitutIons reported that the department
had taken several enforcement actions to address predatory lending,
including one that resulted in a lender being ordered to return more than
$700,000 to 120 Washington borrowers for allegedly deceiving them and
charging prohibited fees.

Three federal banking regulators-the National Credit Union
Administration, the Office of the Comptroller of the Currency, and the
Office of Thrift Supervision-have issued opinions stating that federal
laws preempt some state predatory lending laws for the institutions that
they regulate. The regulators note that such preemption creates a more
uniform regulatory framework, relieves lending institutions of the burden
of complying with a hodgepodge of state and federal laws, and avoids state
laws that may restrict legitimate lending activities. State officials and
consumer advocates that oppose preemption argue that federal laws do
not effectively protect consumers against predatory lending practices and
that federal regulators do not devote sufficient resources toward
enforcement of consumer protection laws for the institutions they oversee.
In response, federal banking regulators have noted that federally
supervised institutions are highly regulated and subject to comprehensive
supervision. The regulators also said they found little to no evidence of
predatory lending by the institutions they regulate.

Predatory Lenders
May Target Elderly
Consumers

Consistent observational and anecdotal evidence, along with some limited
data, indicates that, for a variety of reasons, elderly homeowners are
disproportionately the targets of predatory lending. Because older
homeowners, on average, have more equity in their homes than younger
homeovmers, abusive lenders could be expected to target these borrowers
in order to stripr the equity from their homes. According to federal
officials and consumer groups we contacted, abusive lenders often try to
convince elderly borrowers to repeatedly refinance their loans, adding
more costs each time-an abuse known as loan flipping. In addition, some
brokers and lenders aggressively market home equity loans as a source of

GA0_IrtTr
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cash, particularly for older homeowners who may have limited incomes
but require funds for major home repairs or medical expenses. The
financial losses older people can suffer as a result of abusive loans can
result in the loss of independence and security and a significant decline in
their quality of life.

A number of factors may make the elderly particularly susceptible to
predatory lending practices. For example:

Diseases and physical impairments associated with aging-such as
declining vision, hearing, or mobility-can restrict elderly consumers'
ability to access financial information and compare credit terms. In
such situations, potential borrowers may be susceptible to the first
lender to offer what seems to be a good deal, especially if the lender is
willing to visit them at home or provide transportation to the closing.

* Some older people may also have diminished cognitive capacity, which
can impair their ability to comprehend and make inforibed judgments
on financial issues. According to a report sponsored by the National
Academy of Sciences, elderly people may be more likely to have
conditions or disabilities that make them easy targets for financial
abuse and they may have diminished capacity to evaluate proposed
courses of action.' Representatives of legal aid organizations have said
that they frequently represent elderly clients mn predatory lending cases
involving lenders that have taken advantage of a borrower's confusion
and, in some cases, dementia.

Several advocacy groups have noted that some elderly people lack
social and family support systems, potentially increasing their
susceptibility to unscrupulous lenders who may market loans by
making home visits or offering other personal contact

Elderly homeowners often live in older homes and are more likely to
need someone to do repairs for them. Federal officials, legal aid
services, and consumer groups have reported that home repair scams
targeting elderly homeowners are particularly common. For example, a
joint report on predatory lending by the Department of Housing and
Urban Development and the Department of the Treasury noted that

GAO-044irr
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predatory brokers and home improvement contractors have
collaborated to swindle older consumers.' A contractor may come to a
homeowner's door, pressure the homeowner into accepting a home
improvement contract, and arrange for financing of the work with a
high-cost loan. The contractor then does shoddy work or does not
finish the agreed-on repairs, leaving the borrower to pay off the
expensive loan.

Federal agencies, states, nonprofits, and trade organizations have
conducted and funded financial education for consumers as a means of
improving consumers' financial literacy and, in some cases, raising
consumers' awareness of predatory lending practices. Because the elderly
may be more susceptible to predatory lending, government agencies and
consumer advocacy organizations have focused some of their education
efforts on this population. For example, the Department of Justice offers
on its Web site the guide 'Financial Crimes Against the Elderly," which
includes references to predatory lending. The Department of Health and
Human Services' Administration on Aging provides grants to state and
nonprofit agencies for programs aimed at preventing elder abuse,
including predatory lending practices targeting older consumers AARP,
which represents Americans age 50 and over, sponsors a number of
financial education efforts, including a borrower's kit that contains tips for
avoiding predatory lending.

However, federal consumer protection and fair lending laws that have
been used to address predatory lendiig do not generally have provisions
specific to elderly persons. For example, age is not a protected class under
the Fair Housing Act, which prohibits discrimination it housing-related
transactions. In addition, the Home Mortgage Disclosure Act (HMDA)--
which requires certain financial institutions to collect, report, and disclose
data on loan applications and originations-does not require lenders to
report information about the age of the applicant or borrower. An
exception is the Equal Credit Opportunity Act, which prohibits unlawful
discrimination on the basis of age in connection with any aspect of a credit
transaction.

Little comprehensive data exist on the ages of consumers involved in
federal and state enforcement actions and private class-action lawsuits

GAO-441'r
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involving predatory lending. Such actions generally seek to provide
redress to large groups of consumers, but a few cases have involved
allegations of predatory lending targeting elderly borrowers. For example,
FTC, six states, AARP, and private plaintiffs settled a case with First
Alliance Mortgage Company in March 2002 for more than $60 million. The
company was accused of using misrepresentation and unfair and
deceptive practices to lure senior citizens and those with poor credit
histories into entering into abusive loans; an estimated 28 percent of the
8,712 borrowers represented in the class-action suit were elderly.

Some nonprofit groups-such as the AARP Foundation Litigation, the
National Consumer Law Center, and the South Brooklyn Legal Services'
Foreclosure Prevention Project-provide legal services that focus, in part,
on helping elderly victims of predatory lending. The AARP Foundation
Litigation, which conducts litigation to benefit Americans 50 years and
older, has been party to 7 lawsuits since 1998 involving allegations of
predatory lending against more than 50,000 elderly borrowers Six of these
suits have been settled, and the other is pending.

The Usefulness of
Consumer Education,
Counseling, and
Disclosures in
Deterring Predatory
Lending May Be
Limited

While representatives of the mortgage lending industry and consumer
groups have noted that financial education may make some consumers
less susceptible to abusive lending practices, GAO's review of literature
and interviews with consumer and federal officials suggest that consumer
education by itself has limits as a tool for deterring predatory lending.
First, mortgage loans are complex financial transactot~s, and many
different factors-including the interest rate, fees, pro isions of the loan,
and sitiation of the borrower-determine whether a loan Is n a
borrower's best interest Even an excellent campaign of consumer
education is unlikely to provide less sophisticated consumers with enough
information for them to determine whether a loan contains abusive terms.
Second, predatory lenders and brokers tend to use aggressive marketing
tactics that are designed to confuse consumers. Broad-based campaigns to
make consumers aware of predatory lending may not be sufficient to
prevent many consumers-particularly those who may be uneducated or
unsophisticated in financial matters-from succumbing to such tactics.
Finally, the consumers who are often the targets of predatory lenders are
also some of the hardest to reach with educational information.

Prepurchase mortgage counseling-which can offer a third party' review
of a prospective mortgage loan-may help borrowers avoid predatory
loans, in part by alerting consumers to predatory loan terms and practices.
The Department of Housing and Urban Development supports a network

OAO04-12r
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of approximately 1,700 approved counseling agencies across the country
and in some cases provides funding for their activities. While beneficial,
the role of mortgage counseling in preventing predatory lending is likely to
be limited. Borrowers do not always attend such counseling, and when
they do, counselors may not have access to all of the loan documents
needed to review the full final terms and provisions before closing. In
addition, counsehng may be ineffective against lenders and brokers
engaging in fraudulent practices, such as falsifying applications or loan.<.
documents, that cannot be detected during a prepurchase review-of
mortgage loan documents.

FInally, disclosures made during the mortgage loan process, while
important, may be of limited usefulness in reducing the incidence of
predatory lending practices. Certain federal laws; including TILA and
RESPA, have requirements covering thecontent, form, and timing of the
information that must be disclosed to borrowers. However, industry and
consumer advocacy groups have publicly expressed dissatisfaction with
the current disclosure system In July 2002, the Department of Housing
and Urban Development issued proposed rules intended to streamline the
disclosure process and make disclosures more understandable and timely,
and debate over the proposed rules has been contentious.' Although
improving loan disclosures would undoubtedly havebenefits; once again
the inherent complexity of loan transactions may hmit any impact an the
incidence of predatory lending practices Moreover, even a relatively clear..
and transparent system of disclosures may be of linited use to borrowers
who lack sophistication about financiale nausr, are not highly educated,
or suffer physical or mental infirmities. Finally, as with mortgage-
counseling, revised disclosures would not necessarily help protect
consumers against lenders and brokers who engage In outright fraud or
who mislead borrowers about-the terms of loans in the disclosure
documents themselves,

'67 Fed Beg. 49134 (Jub 29,2002).
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The Secondary
Market May Benefit
Consumers but Can
Also Facilitate
Predatory Lending

The existence of a secondary market for subprine loans has benefited
consumers by increasing the sources of funds available to subpnme
lenders, potentially lowering interest rates and origination costs for
subprime loans. However, the secondary market may also inadvertently
facilitate predatory lending by providing a source of funds for
unscrupulous originators, allowing them to quickly sell off loans with
predatory terms. Further, the existence of a secondary market may reduce
the incentive for originating lenders-who generally make their profits
from high origination fees-to ensure that borrowers can repay.

Purchasers of mortgage loans undertake a process of due diligence
designed to avoid legal, financial, and reputational risk. However, the
degree of due diligence purchasers undertake varies. Officials of Fannie
Mae and Freddie Mac-which are estimated to account for a relatively
small portion of the secondary market for subprime loans-told us that
their organizations undertake a series of measures aimed at avoiding the
purchase of loans with abusive characteristics that may hmlve harmed
borrowers. In contrast, according to some market participfnts, the due
diligence of other secondary market purchasers of residential mortgages
may be more narrowly focused on the creditworthiness of the loans and
on their compliance with federal, state, and local laws. However, even the
most stringent efforts cannot uncover some predatory loans. For example,
due diligence may be unable to uncover fraud that occurred during the
loan underwriting or approval process, some excessive or unwarranted
fees, or loan flipping.

Under some state and local legislation, purchasers of mortgages or
mortgage-backed securities on the secondary market may be held liable
for violations committed by the originating lenders-referred to as
'assignee liability' provisions. Assignee liability is intended to discourage
secondary market participants from purchasing loans that may have
predatory features and to provide an additional source of redress for
victims of abusive lenders, but some argue that it can also discourage
legitimate lending activity. Secondary market purchasers that are
unwilling to assume the potential risks associated with assignee liability
provisions have stopped purchasing, or announced their intention to stop
purchasing, mortgages originated in areas covered by such provisions.
Assignee liability provisions of the Georgia Fair Lending Act were blamed
for causing several participants in the mortgage lending industry to
withdraw from the market, and the provisions were subsequently
repealed.

GAO.04-415T
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Mr. Chairman, this concludes my prepared statement I would be happy to
answer any questions at this time.
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The CHAIRMAN. Mr. Wood, thank you very much for that state-
ment.

We have been joined by another of our colleagues and a member
of this Committee, Senator Stabenow. So, Secretary Weicher, be-
fore we go to you, I am going to ask if the Senator has any opening
comments, and then we will proceed.

OPENING STATEMENT OF SENATOR DEBBIE STABENOW
Senator STABENOW. Thank you. I first welcome our panelists and

want to particularly thank you for this hearing. This is a very im-
portant topic. I sit on the Banking, Housing and Urban Affairs
Committee and since coming to the Senate 3 years ago have spent
a great deal of time on this issue, and recognize, in fact, it was one
of the first issues brought to me after becoming a member of that
Committee from the people of Michigan.

I would appreciate if I could put a statement, my prepared open-
ing remarks into the record.

The CHAIRMAN. Certainly.
Senator STABENOW. I would just add that I think there are a

number of things that we can do together, and one of the positive
steps that has already been taken is that in the Fair Credit Report-
ing Act, which we passed overwhelmingly last fall, a title of mine
that I cosponsored along with Senator Enzi in the Committee is on
financial literacy, and we specifically placed that in the new law to
focus on a coordinated effort on financial education, specifically to
help address some of the issues of predatory lending.

I realize it is a larger issue. It is complicated. There is a lot that
needs to be done on the enforcement end, but we also know that
good consumer information, consumers being able to ask the right
questions and being able to get good answers before they make de-
cisions is a part of the whole issue.

So, I am hopeful that this section, this new title of the act, will
be enforced quickly, and we will be able to use that as part of the
way we begin to address this very serious issue. Thank you.

[The prepared statement of Senator Debbie Stabenow follows:]
PREPARED STATEMENT OF SENATOR DEBBIE STABENOW

Thank you, Senator Craig, for convening this hearing on predatory lending. Amer-
icans have a right to expect their national legislators to be concerned about and
take action to thwart abusive lending practices.

We know that home ownership provides basic financial security for Americans at
all income levels. Homeowners hold an asset that most often increases in value, that
provides stability in uncertain times; and that can be bequeathed to heirs. We also
know that most mortgage lenders and brokers are upstanding businesspeople. But
there are some unscrupulous lenders who prey upon naive consumers and take ad-
vantage of their limited financial understanding, ultimately jeopardizing consumers'
basic financial security.

Sadly, predatory lending is a practice that disproportionately targets older adults.
Victims of this type of financial abuse often find themselves paying much higher in-
terest rates, losing their equity through unnecessary and repeated refinancings.
Many even end up losing their homes.

Members of Congress have heard horror stories from victims of predatory lendings
as well as potential solutions from different representatives of the lending industry.
As a member of the Banking and Housing Committee, I have pushed for greater
financial education, enhanced enforcement of existing anti-predatory laws, and
strong new protections against unethical yet technically legal practices. I will con-
tinue to do so.



24

Thank you again, Senator Craig, for holding this important hearing. I look for-
ward to hearing testimony from these knowledgeable witnesses and to working to-
ward ending the unfair practice of predatory lending.

The CHAmIRAN. Senator, thank you for your leadership in this
area. We hope you will take this study over to the Committee along
with the record that I think we can build here that will advance
these issues for you.

Thank you very much. Now, let us turn to John Weicher, assist-
ant secretary for Housing. Welcome before the Committee, John.

STATEMENT OF JOHN C. WEICHER, ASSISTANT SECRETARY OF
HOUSING/FEDERAL HOUSING COMMISSIONER, U.S.
DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT,
WASHINGTON, DC
Mr. WEICHER. Thank you, Mr. Chairman and thank you, Senator

Stabenow for the opportunity to testify this morning on the efforts.
of the Department of Housing and Urban Development to combat
predatory lending and protect senior citizens and, indeed, all Amer-
icans against unfair and deceptive lending practices.

Meeting the housing needs of senior citizens while protecting
them from predatory lending practices is a high priority at the De-
partment. I would like to submit my prepared statement for the
record and just discuss a few aspects of our efforts with you this
morning.

The CHAIRMAN. All full statements will become a part of the
record. Thank you.

Mr. WEICHER. HUD's authority to address predatory lending es-
sentially extends only to FHA loans and FHA lenders, so I would
like to start by describing our mortgage insurance activity.

Our typical homebuyer is a young, first-time homebuyer, often a
minority household. In fiscal year 2003, FHA insured 600,000 home
purchase mortgages. Of these 80 percent were to first-time home-
buyers, and 40 percent were to minority households. About 1 per-
cent of FHA's home purchase borrowers are elderly.

But FHA does have one important insurance program that spe-
cifically serves the elderly. This is the home equity conversion
mortgage program. HECMs are also known as reverse mortgages;
They let elderly homeowners convert the equity into their homes
into income that can be used to pay for living expenses. FHA ac-
counts for about 95 percent of the reverse mortgage market.

The HECM program started as a demonstration in 1990. We now
have insured 90,000 loans overall. In each of the last 2 years, we
have set records. We endorsed over 13,000 loans in 2002 and then
set another record in 2003 with over 18,000 loans. Three-quarters
of the borrowers are aged 70 or over. There are even some bor-
rowers older than 90. We recognize that seniors with considerable
equity in their homes can be prime targets for predatory lending.
FHA-insured HECMs give seniors an alternative. We require that
seniors considering a HECM loan receive counseling, and we have
worked hard to ensure that the counseling they receive is of high
quality.

During the housing counseling session, the senior learns how a
HECM works, how much he or she would receive through a HECM,
how much the transaction will cost, what are the financial alter-
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natives and what are the tax and estate consequences, among other
things.

One of HUD's major partners in our effort to educate seniors
about reverse mortgages is the AARP Foundation. The foundation
sponsors the reverse mortgage education project, which has been
the leading consumer voice in the reverse mortgage market for over
a decade, providing in-depth, objective consumer information and
promoting high quality independent consumer counseling on re-
verse mortgages and other alternatives.

During 2003, the project doubled the size of its counseling net-
work, and this year, the project has received a 150 percent increase
in funding from HUD, from $750,000 in 2003 to $1.9 million this
year. HUD funds AARP through our Housing Counseling Grant
Program. Housing counseling funds have doubled in this adminis-
tration, from $20 million to $40 million, and President Bush is pro-
posing to increase our Housing Counseling Grant Program to $45
million in this year's budget, another 12.5 percent increase.

We know that housing counseling works. Families who receive
counseling are better able to select the best mortgage for their
needs and better able to manage their finances so they can remain
in their homes. Housing counseling has proven to be an extremely
important activity to educate consumers on how to avoid abusive
lending practices.

In my formal statement, I discuss other HUD activities to combat
predatory lending, including new regulations, some addressing the
HECM program specifically and others addressing all of our bor-
rowers, and also vigorous enforcement of FHA procedural violations
by lenders and others. They protect all FHA homebuyers, elderly
and non-elderly alike.

In the interests of time, I will skip over these at this point, but
I would like to mention that HUD works closely with State and
local governments to carry out enforcement actions against busi-
ness partners engaged in predatory lending. We also work with
coalitions of community groups to help FHA-insured borrowers who
have been victimized by predatory practices.

We have tripled our enforcement staff over the last year. On a
national level, HUD's Inspector General continues to work closely
with law enforcement in many States, notably New York, New Jer-
sey, Pennsylvania, Illinois and Arizona, to target unscrupulous
lenders and better combat abusive lending practices.

HUD also works closely with the FTC to prosecute lenders who
engage in illegal practices. Some of these cases are described in
both my prepared testimony and the statement of Mr. Beales and
also in the GAO report.

I hope this discussion of our efforts and accomplishments has
made clear that the Department is aggressively policing program
participants and imposing significant sanctions on business part-
ners found to be violating our procedures or otherwise engaged in
abusive or deceptive behavior. The administration remains firmly
committed to protecting seniors and all consumers against preda-
tory lending practices.

We are happy to have this opportunity to discuss our activities
and look forward to working with you to strengthen consumer pro-
tections against predatory lending.
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Good morning, Chairman Craig, Ranking Member Breaux and distinguished Members of
the Special Committee. Thank you for the opportunity to testify on the efforts of the Department
of Housing and Urban Development to combat predatory lending and protect senior citizens and
indeed all Americans against unfair and deceptive practices. Meeting the housing needs of senior
citizens while protecting them from predatory lending practices is a high priority at the
Department.

I would like to provide you with an overview of HUD's initiatives and describe what
HUD, particularly through the Federal Housing Administration (FHA) is currently doing to
address this problem.

FHA has made significant efforts through consumer education, enforcement actions and
regulatory reforms to combat abusive and deceptive lending practices. Before I discuss the full
range of these efforts across all our insurance programs, I would like to describe FHA's mortgage
insurance activity to the Committee, to place our efforts in context. FHA insures mortgages for
homebuyers who do not qualify for conventional mortgage loans. Our typical borrower is a
young, first-time homebuyer, often a minority household. In FY 2003, FHA insured 600,000.
home purchase mortgages. Of these, 80 percent were to first-time homebuyers, and 40 percent of
those were to minority households.

Of special interest to this committee, about one percent of FHA's borrowers are elderly
(65 or over) and another one percent are between the ages of 60 to 64. About 20 percent of FHA-
insured elderly homebuyers purchase manufactured homes, compared to less than two percent of
young homebuyers. Over 4.4 percent of FHA borrowers who bought manufactured homes were
60 and over.

Home Equity Conversion Mortgages

FHA does have one important insurance program that specifically serves the elderly. This is
the Home Equity Conversion Mortgage Program. At HUD, we refer it as HECM for short.
The HECM program, commonly referred to by consumers as a reverse mortgage program, is
designed to enable elderly homeowners to convert the equity in their homes into income that can
be used to pay for home improvements, medical costs, living expenses, or other expenses. FHA
accounts for about 95% of the reverse mortgage market.

The HECM program started as a demonstration program in 1990 and was seen as a true
innovation in the mortgage industry, a way of helping elderly people who were house rich but
cash poor. The program became permanent in 1993. In the last two years -2002 and 2003 - the
program has been growing at a rapid rate. We set records in both of these years. We endorsed
over 13,000 loans in 2002 and then set another record in 2003 with over 18,000 loans.

According to demographic data on new borrowers in the HECM program over the last three
years, 50 percent are between 70 and 79. Another 25 percent are 80 or over, so three quarters of
the borrowers are 70 or over. There are even some borrowers older than 90: they comprise 3.2
percent of the total.

Housing Counseline
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We recognize that seniors with considerable equity in their homes can be prime targets
for predatory lending. We require that seniors considering a HECM loan receive counseling, and
we have worked hard to ensure that the counseling they receive before applying is of high quality.

HUD believes that our frontline of protection against predatory lending is an informed
consumer. Housing counseling has proven to be an extremely important activity to educate
consumers on how to avoid abusive lending practices. Housing counseling agencies help educate
borrowers, so they have the financial literacy they need to protect themselves. Counselors assist
individuals with making intelligent decisions, helping unwary borrowers avoid inflated
appraisals, unreasonably high interest rates, unaffordable repayment terms, and other conditions
with can result in a loss of equity, increased debt, default, and even foreclosure.

During the housing counseling session the senior leams how a HECM works, how much
equity he or she would receive through a HECM, how much the transaction will cost, what are
the financial alternatives to a HECM and what are the tax and estate consequences, among other
things,

One of HUD's major partners in our effort to educate seniors about reverse mortagages is
the AARP Foundation. The AARP Foundation sponsors the Reverse Mortgage Education Project
which is designed to help older homeowners make informed decisions about converting the
equity in their homes into cash -without having to sell their homes, or make monthly loan
repayments. This project has been the leading consumer voice in the reverse mortgage market for
over a decade, providing in-depth, objective consumer information, and promoting high-quality,
independent consumer counseling on reverse mortgages and.other altematives.

During 2003, the Reverse Mortgage Education Project doubled the size of its counseling
network, handled 10,000 consumer inquiries and counseled 3,400 households. The Project
recently received a 150% increase in funding from HUD - from $750,000 in 2003 to $1.9 million
in 2004. The increase will enable the project to add more counselors and nearly triple the number
of households it counsels. It will also pay for upgrading the project's online reverse mortgage
calculators, developing a formal counseling quality assurance program, and strengthening the
project's client screening and appointment scheduling systems.

HUD's funds AARP through its Housing Counseling Grant Program. This grant program
funds housing counseling agencies across the country. In FY 2003, HUD awarded $37.6 million
in grants, $2.7 million-being awarded specifically to combat predatory lending. These grants will
assist more than 430,000 people to either become first-time homeowners or remain homeowners
after their purchase. The grants were awarded to 17 national and regional organizations and
approximately 350 state and local housing counseling agencies. President Bush is proposing to
increase HUD's Housing Counseling grant program to $45 million next year -another 12.5
percent increase. We know that housing counseling works. Families who receive counseling are
better able to select the best mortgage for their needs and better able to manage their finances so
they can remain in their homes.

HECM Regulatorv Changes

In addition to pursuing our housing counseling efforts, HUD has undertaken several
regulatory reforms in recent years to protect seniors participating in the HECM Program from.
predatory practices. These rules include:
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* A final rule that would implement statutory changes to the HECM Program under Section
201 of the American Homeownership and Economic Opportunity Act of 2000. This
legislation authorized FHA to offer mortgage insurance for the refinancing of existing
HECM loans and established a set of consumer safeguards for these HECM refinancing
transaction. The statute requires an anti-chuming disclosure to inform the borrower of the
total cost of the refinancing and the new principal limit. The Department submitted this
rule to OMB on February 3.

* A final rule was published in 1999 requiring that seniors receive a full disclosure of all
costs. including estate planning, financial advice and other services that are related to the
mortgage. but are not required to obtain a HECM loan. This rule was designed to protect
senior homeowners in the HECM program from becoming liable for payment of
excessive fees for third party services that may have little or no value and are not
necessary.

Combating Predatory Lending

In addition to the reforms that HUD has pursued in the HECM program, the Department
has developed new requirements specifically targeting lending practices to protect all FHA
borrowers and set an example for the rest of the housing industry. These reforms benefit all of
FIA's homebuyers, including the elderly.

In particular, there are several new, more stringent procedures for participating in FHA
insured programs that have been implemented as final rules. They include:

* An Anti-Flinping Rule that was made effective in June 2003. This rule prohibits FHA
insurance on a property resold within 90 days of the previous sale and also prohibits sale
of a property by anyone other than the owner of record.

* An Appraiser Oualifications Rule for Placement on FHA Single Family Appraiser Roster
that was made effective in June 2003. This rule establishes stronger professional
credentials for FHA-approved appraisers.

* A rule establishing Section 203(k) Consultant Placement and Removal Procedures that
was made effective in September 2002. The rule establishes placement and removal
procedures for HUD's roster of 203(k) consultants to better ensure the consultants meet
HUD requirements. The 203(k) program insures mortgages for home purchases that
include the costs of repairs as well as the purchase price.

* A rule allowing Electronic Submission of Audited Financial Statements that was made
effective in Seotember 2002. This rule allows HUD to accept electronic submissions of
lenders' financial audits to identify and remove noncompliant:lenders more quickly.

* A rule establishing Placement and Removal Procedures for HUD's Nonorofit
Organization Roster that was made effective in July 2002. This rule better insures that
nonprofits meet HUD requirements.

There are also proposed rules we have published:

* A proposed rule Limiting Nonprofit Organization Participation in FHA Single Family
Activities was iust published on Februarv ]3. This rule proposes ways to reduce defaults
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by nonprofits and create more reasonable conditions for their participation in FHA
programs. It would require nonprofits that obtain FHA financing forlO or more properties
in a fiscal year to prepay at least 80 percent of that total number of mortgages within two
years after the fiscal year they were originated.

* A proposed Rule Regarding Lender Accountability for Appraisals that was published in
January 2003. This rule provides that lenders and appraisers are held strictly accountable
for the quality of appraisals on properties securing FHA insured mortgages. It proposes
that lenders who submit appraisals to HUD that do not meet FHA requirements are
subject to the imposition of sanctions by the Mortgagee Review Board. The final rule is
expected to be published in the second quarter of this calendar year.

* A proposed rule on the FHA Fee Panel Inspector Roster that was published in October
2002. This rule creates the FHA Fee Panel Inspector Roster for inspecting new
construction projects.

Monitoring and Enforcement

In addition to establishing more stringent procedures for participating in FHA insured
programs, the Department is taking aggressive action concerning business partners that
demonstrate poor performance and abusive lending practices.

HUD has created the Credit Watch Program by which we track quarterly the default rates
for the 25,000 lender offices that originate FHA loans and teminates those operations where the
default rate exceeds twice that of the local jurisdiction. Credit Watch protects the integrity of the
FHA insurance funds and sanctions those lenders who demonstrate imprudent or possible abusive
lending practices. The default rates of these lenders are published on the Web and thereby serve
as a source of information by which other lenders and interested parties can judge a lender's
performance.

Since Credit Watch started in May 1999, we terminated 205 lender branches and sent out
another 19 sanction letters through December 2003. That is about one percent of FHA lender
offices.

FHA also produces Neighborhood Watch, a web-based software application, for HUD
oversight of lenders and lender self-monitoring. Neighborhood Watch complements the Credit
Watch Termination initiative by providing FHA approved lenders with statistical views of their
performance. As a self-policing tool it has enabled lenders to monitor their performance in
comparison to other lenders, take corrective actions within their own organizations, and/or sever
relationships with poorly-performing business partners.

When FHA staff finds evidence of widespread abuse of HUD's program requirements,
lenders are referred to the Mortgagee Review Board. (MRB) for action. I chair the MRB and
other senior HUD officials serve on the Board. Board cases generally involve the most serious
findings. The MRB is authorized to impose a range of administrative sanctions from a letter of
reprimand to withdrawal of a mortagee's FHA approval. The MRB may also impose civil money
penalties.

FHA monitors the activities of lenders down to the branch level. Based on these reviews,
over the past three years, the MRB took action against 137 lenders, withdrew FRA approval of 36
of them, and assessed S9.59 million in civil money penalties. Also, 8,980 indemnification
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agreements were executed for a potential total savings of about $209 million. When we find
loans that are improperly originated or underwritten, we require indemnification- if the loan goes
bad, the lender pays, not our insurance fund. We made over 1,100 referrals to the OIG for further
investigations. We have debarred 407 individuals and entities from participating in FHA's
Single-Family Programs.

FRA has also created a new risk management tool to target appraisers for review, known
as "Appraiser Watch." Appraiser Watch uses traditional risk factors - such as loan volume, loan
performance, and loan type - to compare appraisers across peer groups and identify appraisers for
review. With Appraiser Watch, FHA can better identify appraisers who either knowingly or
unintentionally put homeowners at risk for losing their homes to foreclosure because of inflated
valuations and sometimes the poor condition of the property.

Through Appraiser Watch, FHA has identified over 100 poorly performing appraisers
each year and removed them from the FHA Appraiser Roster. The review versus removal rate
under this new system is about one percent. Appraiser Watch is a major improvement over the
appraiser monitoring system we inherited. Under that former appraiser monitoring system, FHA
field staff reviewed more than 30,000 appraisals annually from October 1997 through September
2001, but identified only 20 poorly performing appraisers each year.

Interagencv Enforcement Activities

HUD works closely with state and local governments-to carry out enforcements actions
against business partners engaged in predatory lending. On a national level, HUD's Office of
Inspector General continues to work closely with law enforcement in many states, notably in New
York, New Jersey, Pennsylvania, Illinois and Arizona, to target unscrupulous lenders and better -
combat abusive lending practices. In many of these areas HUD is working with coalitions of
community groups to provide relief to FHA-insured borrowers who have been victimized by
predatory practices.

HUD has tripled its RESPA investigative staff from ten full time staff to thirty full time,
and has increased funding for investigation and enforcement of fair housing and RESPA
violations, with a new $1.5 million investigation contract and an additional $500,000 for Fair
Housing investigations. Recent RESPA violation settlements have led to more than $1.5 million
in donations by lenders to HUD-approved counseling services.

HUD also works closely with the Department of Justice, federal financial regulators and the
Federal Trade Commission to distinguish between predatory practices of some lenders and others
whose practices are fairly serving the mortgage credit needs of those not qualified for prime
loans. In November 2003, HUD and the FTC jointly filed a case against and reached settlement
with a mortgage loan servicing company charged with violations of the FTC Act, RESPA, and
other laws.

Public Education

HUD is committed to increasing awareness in the public about predatory lending. HUD has
developed literature about predatory lending and distributes this information at homeownership
fairs and other public forums. HUD's website also includes information on the subject.

In addition, HUD has partnered with other organizations in public education campaigns about -
predatory lending. In early 2004, HUD will launch a national advertising campaign to warn
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against the dangers of predatory lending. The SI million campaign consists of print, radio, and
television ads. The ads are being produced under a contract with the National Fair Housing
Alliance and the Ad Council. HUD is also a member of the Interagency Task Force on Fair
Lending. HUD worked with the task force in drafting a new brochure that alerts consumers to
potential borrower pitfalls, including high cost loans and provides tips for getting the best
financial deal possible.

Loss Mitigation

HUD also addresses predatory lending through its Loss Mitigation Program, which is
often able to help a victim of predatory lending who has defaulted on the mortgage and faces
possible foreclosure. Under this program, lenders have options that may help homeowners stay in
their homes or may mitigate the financial consequences of the default if the homeowner does not
have the resources to make that possible. FHA regulations require that lenders explore all
available loss mitigation options prior to proceeding to foreclosure. The success of this program
is clear. In the last two years, the number of loss mitigation cases resolved by the borrower
retaining homeownership is nearly as large as the number of cases resolved through foreclosure.

The Baltimore Predatory Lending Task Force

In early 2000 the Department initiated a wide-ranging inquiry into the impact of
predatory lending on loans insured by the FHA. The Department established a "Flipping and
Predatory Lending Task Force" in Baltimore City to study predatory lending activity at a
community level over a long term. At the time substantial number so delinquent and potentially
predatory loans were originated in Baltimore by multiple entities (of 595 case files reviewed, 100
were determined to have predatory characteristics involving many different lenders, investors,
appraisers, closing agents, and straw buyers).

Today, predatory lending in Baltimore is on the decline. Forty-eight criminals have been
indicted and jailed. A HELP program, funded in part by a $1 million grant from HUD, has been
established to provide victim's assistance. Property flipping of FHA loans has been eliminated,
and homeownership counseling has helped home purchasers avoid the pitfalls of predatory
lending practices. These accomplishments have-been realized thanks to coordination with the
Department of Justice, the State of Maryland, the Baltimore City Govemment and local
community groups.

Conclusion

I hope this discussion of our efforts and accomplishments has made clear that the
Administration and the Department are aggressively policing its participants and imposing
significant sanctions on business partners found to be violating procedures or otherwise engaged
in abusive or deceptive behavior. The Administration and the Department remain firmly
committed to protecting seniors and all consumers against predatory lending practices. We are
happy to have this opportunity to discuss our activities, and look forward to working with you to
strengthen consumer protections against predatory lending.

This concludes my statement, Mr. Chairman. I thank the Committee for the opportunity to
meet with you today to discuss this important issue.
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The CHAIRMAN. Mr. Secretary, thank you very much. Now, let us
turn to Howard Beales, director, FTC'S Bureau of Consumer Pro-
tection. Director Beales, welcome.

STATEMENT OF HOWARD BEALES, DIRECTOR, BUREAU OF
CONSUMER PROTECTION, U.S. FEDERAL TRADE COMMIS-
SION, WASHINGTON, DC
Mr. BEALES. Thank you very much, Mr. Chairman and Senator

Stabenow.
I appreciate the opportunity to appear. before you today on behalf

of the Commission to discuss our efforts to combat unfair and de-
ceptive practices in the subprime mortgage lending industry.

The damage that dishonest and unscrupulous lenders can cause
to consumers of all ages, loss of one's life savings or even one's
home, is potentially catastrophic. The Commission has maintained
a vigorous enforcement program, achieving notable successes in
halting illegal practices and returning hundreds of millions of dol-
lars to defrauded borrowers. At the same time, the agency has been
careful to avoid discouraging honest subprime lenders from making
credit available to consumers.

My testimony today will discuss the subprime lending market
and the Commission's enforcement and education efforts. In recent
years, the subprime mortgage lending market has grown dramati-
cally as part of a trend in this country toward greater availability
of credit to credit-impaired consumers. This development has been
fueled by the use of. risk-based pricing, through which creditors
fine-tune the terms of a loan offer to a consumer's specific credit
history.

No longer are credit-impaired consumers shut out from the credit
market. Instead, they are offered credit, albeit on terms less favor-
able than those offered to consumers with stronger credit histories.
The expansion of credit availability that risk-based pricing makes
possible greatly benefits consumers, providing more choices at more
reasonable rates. Subprime borrowers can now obtain needed credit
when previously they did not qualify at all.

Of course, subprime loan terms are less favorable than those
available to prime borrowers, but higher rates are appropriate
when commensurate with the risks involved. For the subprime
market to operate effectively, it is critical that it be free of illegal
practices. As this market has emerged, however, some lenders and
loan servicers deceived or defrauded consumers. The Commission,
working with its Federal and State partners, has used its law en-
forcement tools successfully to stop such illegal conduct.

The Commission has jurisdiction over lenders and servicers other
than banks, savings and loan institutions and Federal credit
unions. Our primary enforcement tool is the FTC act, which broad-
ly prohibits unfair or deceptive practices. In recent years, we have
settled or prosecuted cases against 20 subprime mortgage compa-
nies of various sizes and located in different parts of the country.
Several of these cases have resulted in large monetary judgments.

Let me highlight three of the Commission's most recent enforce-
ment efforts. In September 2002, we reached a settlement with the
Associates and its successor, Citigroup. At one time, the Associates
was the largest subprime lender in the United States. The Com-
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mission alleged that it lured consumers into high rate loans by de-
ceiving them about their true costs and by deceptively packing sin-
gle premium credit insurance into the loan.

At the time, the $215 million settlement was the largest redress
order in FTC history, by far. In another recent settlement with
First Alliance Mortgage Company, the FTC and others, including
six States, private plaintiffs and the AARP alleged that the com-
pany promised consumers loans with no up front fees. In reality,
the companies charged exorbitant origination fees, typically 10 per-
cent but sometimes 20 percent of the amount of the loan.

Most recently, last November, the Commission and the Depart-
ment of Housing and Urban Development announced a settlement
with Fairbanks Capital Corporation, one of the country's largest
third-party subprime loan servicers. Among other things, the Com-
mission charged that Fairbanks did not post payments until after
the payment deadline had expired and then imposed late fees and
other charges as a result.

The Commission also alleged that Fairbanks charged borrowers
for homeowners' insurance even when they already had insurance
in place. FTC redress funds for these three settlements alone
amount to $345 million, a remarkable achievement on behalf of ag-
grieved borrowers. Enforcement is important, but the first line of
defense against fraud and deception is educated consumers who
shop for the best deal. The Commission has implemented extensive
programs to educate consumers about financial literacy generally
and subprime borrowing specifically.

In October 2003, the Interagency Task Force on Fair Lending, of
which the Commission is a part, published a brochure called Put-
ting Your Home on the Loan Line is Risky Business. This brochure
discussed the risks of home equity loans and makes recommenda-
tions to help borrowers avoid those risks. Also, earlier this month,
when we mailed over 800,000 redress checks to borrowers in the
Associates case, we included a bookmark containing tips on shop-
ping for a home equity loan.

We recognize that the American population is aging, and issues
facing older consumers are therefore a priority for the agency. A re-
cent study found that the population of subprime borrowers tends
to be older than the population of prime borrowers. Therefore,
while older Americans may have benefited more from the expan-
sion of the subprime market, they may have also suffered more
from illegal lending practices.

At the FTC, we are committed to preserving the increased access
to credit that the subprime market has made possible while illegal
practices that deceive or defraud consumers. Through our enforce-
ment and consumer education, we continue to work to protect con-
sumers of all ages.

Thank you and I would be happy to answer questions.
[The prepared statement of Mr. Beales follows:]
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1. INTRODUCTION

Mr. Chairman and members of the Committee: I am Howard Beales, Director of the

Bureau of Consumer Protection of the Federal Trade Commission.' I appreciate the opportunity

to appear before you today on behalf of the Commission to discuss the Commission's efforts to

combat unfair, deceptive, and other illegal practices in the subprime mortgage lending industry,

among all consumers, including the elderly. The damage to consumers that dishonest and

unscrupulous lenders can cause - loss of their life savings or even their homes - is potentially

catastrophic. The Commission has maintained a vigorous enforcement program, achieving

notable successes in halting illegal practices and returning hundreds of millions of dollars to

defrauded borrowers. At the same time, the agency has been careful to avoid discouraging

honest subprime lenders from making credit available to consumers.

The testimony today will discuss the Commission's authority to act against illegal

subprime lending practices; the operation of the subprime lending market, including the

considerable benefits that access to credit can provide subprime borrowers; and the

Commission's enforcement and consumer education efforts.

IL THE COMMISSION'S LEGAL AUTHORITY

The Commission has jurisdiction over lenders in or affecting interstate commerce, other

than banks, savings and loan institutions, and federal credit unions.2 As part of its consumer

protection mandate, the Commission enforces Section 5 of the Federal Trade Commission Act

The views expressed in this statement represent the views of the Commission. My oral
presentation and responses to any questions you have are my own, however, and do not necessarily
reflect the Commission's views or the views of any individual Commissioner.

15 U.S.C. § 45(a).
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("FTC Act"), which broadly prohibits unfair or deceptive acts or practices.3 That section has

provided the basis for most of the Commission's enforcement activity in this area. The

Commission also enforces a number of laws that address specific aspects of mortgage lending

and servicing practices, including the Home Ownership and Equity Protection Act4 and a number

of consumer credit statutes.5

III. THE SUBPRIME LENDING MARKET

Subprime lending (also commonly referred to as "B/C" or "nonconforming" credit) refers

to the extension of credit to persons who are considered to be higher-risk borrowers, usually due

to their impaired credit histories. In recent years, subprime mortgage lending has grown

dramatically. In 2003, subprime lenders originated $332 billion in mortgage loans,6 compared to

$125 billion in 1997.7 Thus, the widespread availability of mortgage credit to subprime

borrowers is a relatively new development.

The dramatic rise in subprime mortgage lending is part of a broader trend in this country

of increasing availability of credit to populations that in the past could not qualify for it.8

See 15 U.S.C. § 45(a).

415 U.S.C. § 1639. HOEPA, which is part of the Truth in Lending Act ('CMLA');provides
additional protections for consumers who enter into certain non-purchase money, high-cost loans secured
by their homes.

See the TILA, 15 U.S.C. § 1601 et seq., which requires disclosures and establishes certain
substantive requirements in connection with consumer credit transactions; the Equal Credit Opportunity
Act, I5 U.S.C. § 1691 etseq., which prohibits discrimination against applicants for credit on the basis of
age, race, sex, or other prohibited factors; the Fair Credit Reporting Act, IS U.S.C. § 1681 et seq.; and
the Fair Debt Collection Practices Act, 15 U.S&C. § 1692 et seq.

6 See "Top 25 B & C Lenders in 2003," Inside.B & C Lending, Feb. 9,2004, at 2.

See "Top 25 B & C Lenders in 1999," Inside B & CLending, Feb. 14, 2000, at 2.

See, e.g., "An Overview of Consumer Data and Credit Reporting," Federal Reserve Bulletin,
February 2003, at 70; Fred H.Cite, Robert E. Litan, Michael Staten, and Peter Wallison, "Financial
Privacy, Consumer Prosperity, and the Public Good: Maintaining the Balance," AEI-Brookings Joint
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Businesses increasingly use credit data to undertake risk-based pricing of credit and other

products. Creditors' decision making has moved away from simple approval or denial and

towards using credit data in a more finely-calibrated evaluation of what loan terms to offer.9

Consumers with excellent credit histories are offered products with optimal terms. Those with

poorer credit histories, who in the past might have been turned down for credit, may now qualify,

albeit on less favorable terms commensurate with the risk. The expansion of credit availability,

which has been facilitated by our national credit reporting system,'" brings substantial benefits to

consumers, including more choices for more consumers at more reasonable rates.

The growth in subprime mortgage lending has brought similar benefits. Subprime loans

have provided access to mortgage loans, and thus home purchases, in communities that have

been underserved in the past. Of course, subprime loan terms are less favorable than those

available to prime borrowers, but higher rates are appropriate when commensurate with the

Center for Regulatory Studies, March 2003, passim.

9 Id. See also Fred H. Cate, Robert E. Litan, Michael Staten, and Peter Wallison, "Financial
Privacy, Consumer Prosperity, and the Public Good: Maintaining the Balance," AEI-Brookings Joint
Center for Regulatory Studies, March 2003, at 12; "An Overview of Consumer Data and Credit
Reporting," Federal Reserve Bulletin, February 2003, at 70 ("[consumer reporti data and the credit-
scoring models derived from them have substantially improved the overall quality of credit decisions and
have reduced the costs of such decision-making"), citing Gates, Perry and Zom, "Automated
Underwriting in Mortgage Lending: Good News for the Underserved?" Housing Policy Debate, vol. 13,
issue 2, 2002, pp. 369-91; and Barron and Staten, "The Value of Comprehensive Credit Reports: Lessons
from the U.S. Experience," Credit Research Center, Georgetown University, 2002.

1' As the Commission testified last year, "[t]he development of a national consumer reporting
system, with its sophisticated risk models and automated underwriting, has contributed greatly to making
credit more widely, inexpensively, and rapidly available." Prepared Statement of the Federal Trade
Commission on the Fair Credit Reporting Act, before the Senate Committee on Banking, Housing and
Urban Affairs, July 10, 2003.
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greater credit risks involved. Empirical evidence suggests that subprime loans are different from-

prime loans in terms of the variety, complexity, and level of risks they pose."

IV. THE COMMISSION'S ENFORCEMENT ACTIVITIES

For the subprime market to operate efficiently for the benefit of consumers, it is critical

that it be free of deception and other illegal practices. As the market has grown, however, some

lenders and loan servicers have engaged in illegal-practices to the detriment of borrowers., The

Commission, working with its federal and state law enforcement partners, particularly, the State

Attorneys General, has been active in bringing enforcement actions against such conduct. In

recent years, the agency has settled or prosecuted cases against twenty companies in the subprime

mortgage lending industry, involving numerous illegal practices by companies of various:sizes,

as well as companies operating in various regions of the country.'2 Several of these cases have-

resulted in large monetary judgments, including a record-setting $215 million consumer redress

order against Citigroup.and The Associates.'1

I would like to highlight a few of our recent enforcement efforts.

Citigroup/The.Associates

In a landmark case concluded in September 2002, the Commission charged that two of

Citigroup Inc.'s subsidiaries, Associates First Capital Corporation and Associates Corporation of

North America ('fTheAssociates'), engaged in systematic and widespread deception and other

"See Office of the Comptroller of the Cuency, "Working Paper: Economic lssues in
Predatory Lending," July 30, 2003 at I I

" See infra pp. 4-8 and note 23.

'3 The Commission also has acted to halt illegal practices in connection with subprime personal
loans (that is, loans not secured by real estate). See, e.g., Stewart Finance Co., Inc. No. I :03-CV-2648
(N.D. Ga. 2003) (charging Stewart Finance and itssaffiliates with violating federal lending laws in the
making of personal loans to consumers).
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illegal lending practices." The Commission's complaint alleged that the defendants - at one

time the largest subprime lenders in the U.S. - lured consumers into high-cost loans through false

and misleading statements and half-truths about loan costs, packed single-premium credit

insurance into loans, and violated numerous federal laws, including the TILA, the Fair Credit

Reporting Act, and the Fair Debt Collection Practices Act. The defendants paid S215 million for

consumer redress to resolve the charges, in addition to a concurrent $25 million class action

settlement.

First Alliance Mortgage Co.

In another major case focusing on loan origination practices, the FTC and others,

including six states, private plaintiffs, and the AARP, reached a major settlement with mortgage

lender First Alliance Mortgage Co. in March 2002." The complaint alleged that the defendants'

loan officers in their sales presentations made blatantly deceptive claims about monetary and

other loan terms. Most disturbingly, the defendants allegedly promised consumers that the loans

contained no upfront fees, when in fact they imposed exorbitant origination fees, typically 10

percent and as much as 20 percent of the loan. The settlement required the defendants to pay an

amount equal to virtually the entirety of the corporate assets, as well as a $20 million payment

from the individual who founded and ran the company. Recently, the Commission announced

that the redress fund will ultimately total about $65 million for nearly 20,000 borrowers."6

14 The Associates, No. l:01 -CV-00606 (N.D. Ga. 2001).

'5 First Alliance Mortgage Co., No. SA CV 00-964 (C.D. Cal. 2000).

16 http://www.ftc.gov/opa/2004/02/firsthtrn. Injured borrowers have already been sent partial
redress and will be receiving a second check in the near future.
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Mercantile Mortgage Co. and Mark Diamond

In July 2002, the Commission, the Department-of Housing and Urban Development

(SUD"), and the State of Illinois jointly settled a case against a regional subprime lender,

Mercantile Mortgage Company, Inc., charging violations of the FTC Act, TILA, HOEPA, and the

Real Estate Settlement Procedures ActL7 The Commission alleged that the company's

employees, and one mortgage broker who was acting as its agent in soliciting and closing loans

on its behalf, misrepresented key loan terms to borrowers. As a result, many borrowers did not

realize that their loans required large "balloon" payments at the end of their terms. The

settlement required the company to make a $250,000 payment for consumer redress and create a

program to offer refinanced loans on favorable terms to certain borrowers with balloon loans.

At the same time, the Commission and the State of Illinois jointly sued the mortgage

broker involved and ultimately reached a settlement providing for an additional S270,000 in

consumer redress." Last month, we sent redress checks to the consumers the broker solicited in

an average amount of $1,000.

Fairbanks Capital Corp.

In November 2003, the Commission, along with HUD, announced a settlement with

Fairbanks Capital Corp. and its parent company."9 Fairbanks is one of the country's largest third-

party subprime loan servicers - it does not originate any loans, but collects and processes

payments on behalf of the holders of the mortgage notes. The Commission alleged that

Fairbanks received consumers' payments that were made on time, but failed to post them until

' Mercantile Mortgage Co., No. 02-5079 (ND. mII. 2002).

Is Mark Diamond, No. 02-5078 (N.D. Ill. 2002).

9See Fairbanks Capital Corp., No. 03-12219 (D. Mass. 2003).



42

after the payment deadline had expired, and then imposed late fees and other charges as a result.

It also challenged Fairbanks' alleged practice of charging for homeowners' insurance even

though the borrowers already had insurance in place. The Commission further alleged that

Fairbanks charged numerous fees to those borrowers whom it deemed were in default that were

not authorized by the mortgage contract or by state law, or that were based on services that

Fairbanks never performed. And, the complaint charged Fairbanks with violating federal laws in

using dishonest or abusive tactics to collect debts, and in reporting consumer payment

information to credit bureaus that it knew was inaccurate.

Through the settlement, Fairbanks will pay $40 million in consumer redress.' Fairbanks

also agreed to halt the alleged illegal practices and implement significant changes to its business

practices to prevent future violations.2" Consumers have no choice about who services their

loans, because loans are routinely transferred from servicer to servicer, and consumers cannot

simply take their business elsewhere if they are mistreated. For that reason, it is essential that

servicers comply with their legal obligations.

Capital City Mortgage Corp.

In January 1998, the Commission filed suit in federal court against Capital City Mortgage

Corporation, a Washington, DC-area mortgage company, alleging numerous violations of federal

laws both in its origination and servicing of subprime mortgage loans. For example, the

complaint alleges that the defendant assessed unauthorized fees on borrowers' accounts,

20 The FTC/HUD consent decree is being coordinated with a proposed class action settlement in
which the company will make additional refunds to consumers. Both the FTC redress settlement and the
proposed class action settlement, Alanna L Curry, et al. v. Fairbanks Capital Corp., No. 03-10845 (D.
Mass. 2003), are pending court approval.

21 The Commission charged Fairbanks' forner CEO with similar law violations, and he agreed
to a settlement with the FTC and HUD requiring $400,000 for consumer redress.
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misrepresented the amount of money needed to pay off the loan, and foreclosed on borrowers

who were in compliance with their loan terms.' This case is scheduled for trial next month.

Other FTC Enforcement Efforts

In addition to the cases described above, the Commission has brought fourteen other

actions alleging law violations by companies in the subprime mortgage industry.3 As part of this

effort, the Commission has developed cooperative relationships with its sister federal

enforcement agencies, as well as states and others, to coordinate enforcement Working together

allows us to leverage our resources to obtain increased remedial and deterrent effects of our

actions. The many settlements that the FTC has obtained from subprime lenders provide a

deterrent to others who might consider engaging in this type of conduct.

The Commission and other agencies routinely share information about potential targets

and enforcement techniques. In 2003, for example, the FTC and the American Association of

Residential Mortgage Regulators co-sponsored two enforcement sumnuits thatbrought together

representatives of federal and state agencies working in this area to share information and ideas.

Activities such as these increase the effectiveness of our law enforcement.

V. CONSUMER EDUCATION

Of course, educated consumers are the first line of defense against fraud and deception.

This is especially true for subprime borrowers, given the complexity of the loan transaction and

22 Capital City Mortgage Corp., No. 1:98-CV-00237 (D.D.C. 1998).

D Action Loan Co., No. 3:00CV-51 I-H (WD. Ky. 2000); First Plus Financial Group, Inc., No.
99-23121 (F.T.C. 2000); NuWest, Inc., COO-1 197 (WD. Wash. 2000); Delia Funding Corp., No. 00-1872
(E.D.N.Y. 2000); Barry Cooper Properties, No. 99-07782 (C.D. Cal. 1999); Capitol Mortgage Corp.,
No. 2:99CV580 (D. Utah 1999); CLSFinancial Services, Inc., No. 99-CV-1215 (WD. Wash. 1999);
Granite Mortgage, LLC, No. 99-CV-289 (E.D. Ky. 1999); Interstate Resource Corp., No. I :99-CV-5988
(S.D.N.Y. 1999); LAP Financial Serv., Inc., No. 3:99-CV-496 (W.D. Ky. 1999); Wasatch Credit Corp.,
No. 99-CV-579 (D. Utah 1999); Fleet Fin, Inc., No. C3899 (F.T.C. 1999); Nationwide Mortgage Corp.,
No. 85-0976 (D.D.C. 1985); RA. Walker and Assoc.. No. 83-2462 (D.D.C. 1983).
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many borrowers' limited experience in obtaining mortgages.

The Commission has implemented extensive programs to educate consumers about

financial literacy generally, and subprime borrowing specifically. In October 2003, for example,

the Interagency Task Force on Fair Lending (of which the Commission is a part) published a

brochure, entitled "Putting Your Home on the Loan Line is Risky Business,"2 ' that alerts

consumers to the risks of home equity loans and makes recommendations to help borrowers

avoid those risks. The Commission also has included education materials on mortgage loans in

numerous consumer redress distributions. For example, this month we mailed over 800,000

consumer redress checks to claimants in our case against The Associates that included a

bookmark containing tips for shopping for a home equity loan."

VI. SUBPRIME LENDING AND OLDER CONSUMERS

A recent study found that the population of subprime borrowers tends to be older than the

population of prime borrowers;'6 more than a quarter of subprime borrowers are 55 years of age

or older, compared to only 14% of prime borrowers.' Therefore, while older Americans may

have benefitted more from the expansion of the subprime market, they also may have suffered

more injury from deceptive practices in the market. The Commission is not aware of any

evidence that subprime lenders are engaging in illegal practices that specifically target the

24 Available at http://www.ftc.gov/bcp/conline/pubsacredithrisky.htm.

25 To further the goal of preventing abusive lending, the FTC is conducting a research program
designed to learn more about how consumers search for mortgages, what consumers understand about
mortgage agreements, and how changes in the disclosure process might improve consumers' ability to
avoid deception. See Notice of Proposed Information Collection Activity, 68 Fed. Reg. 19,825 (Apr. 22,
2003).

26 Marsha J. Courchane, Brian J. Surette, and Peter M. Zorn, "Subprime Borrowers: Mortgage
Transitions and Outcomes," Journal of Real Estate Finance and Economics (forthcoming 2004).

2' Id
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elderly. In our experience, the illegal practices cut across demographic groups. Nevertheless,

these illegal practices can be particularly devastating to seniors.

The Commission has taken an active role in educating older consumers about abusive

lending practices (as well as other consumer issues). We recognize that the American

population is aging, and issues facing older consumers are therefore a priority for the agency, In

recent years, the FTC has developed a series of publications, launched dedicated Web pages, and

worked with numerous federal agencies and private sector partners to develop and disseminate

plain-language education materials in English and Spanish aimed at, or of particular relevance to,

older consumers. For example, among our numerous free publications are ones entitled '"Getting

Credit When You're Over 62"T and "Reverse Mortgages.'9-

The Commission has been working to protect older Americans from illegaI lending

practices by educating them and using enforcement actions to halt law violations and return

money to the victims. We will continue our vigorous efforts.

VII. CONCLUSION

The Commission believes that it is very important to preserve the benefits that increased

acctis to credit bring, while preventing illegal practices from flourishing in the marketplace.

Through our enforcement and consumer education, the Commission continues to work to protect

consumers of all ages.

28 Available at http://wvww.ftc.gov/bcp/conline/pubs/credit/over62htn.

2 Available at http://www.ftc.gov/bcp/conline/pubs/alerts/revralrthtun.
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The CHAIRMAN. Director, thank you very much for that state-
ment.

We will now turn to questioning.
Mr. Wood, in the efforts of the General Accounting Office, did

you find a central data base for information containing government
investigations, enforcement actions and other efforts to combat
predatory lending?

Mr. WOOD. There is no central data base of enforcement actions
that we are aware of.

The CHAIRMAN. As a result, your report was a matter of, if you
will, fanning out and investigating all of those areas where Govern-
ment has that authority.

Mr. WOOD. Right, we contacted each agency separately.
The CHAIRMAN. Given GAO's recommendation and what the

State of Georgia experienced, has the agency done any serious in-
vestigation of the possible adverse effects upon subprime lending
markets among providers and consumers?

Mr. WOOD. I am not sure I understand your question with re-
spect to the Georgia law.

The CHAIRMAN. In looking at that law
Mr. WOOD. Yes
The CHAIRMAN [continuing.] I guess what I am saying have-you

investigated the possible adverse effects upon a subprime lending
market, both for providers and consumers?

Mr. WOOD. We provide some information in our report about the
Georgia law and what happened there and the changes that oc-
curred. I do not know that we have a section specifically on the im-
pact, and we certainly did not assess any impacts on our own.

The CHAIRMAN. You did no assessment there.
Mr. WOOD. That is correct.
The CHAIRMAN. OK; that is fine.
How closely have the Federal regulatory agencies coordinated

their campaign in educating the public in general and seniors in
particular about predatory lending, especially in matters of real es-
tate? Obviously, we have heard an effort now going on at the FTC
and others.

Mr. WOOD. Right.
The CHAIRMAN. Has there been an overall coordinated effort, in

your analysis?
Mr. WOOD. There has not been a single overall coordinated effort.

Each of the agencies is doing different things. However, there are
certain mechanisms that provide for coordination. There is an
Interagency Fair Lending Task Force that established a working
group on predatory lending specifically, and just recently, that
group published a brochure. I think it is called Putting Your Home.
on the Line is Risky Business.

The CHAIRMAN. Just mentioned, yes.
Mr. WOOD. That came out of a cooperative effort among the

agencies.
The CHAIRMAN. Good, good. Well, thank you very much.
Secretary Weicher, what is HUD's view on the newly created Fi-

nancial Literacy and Education Commission chaired by the Sec-
retary of the Treasury?
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Mr. WEICHER. Well, we are certainly active participants in that
commission, Mr. Chairman, and I am Acting Secretary Jackson's
alternate on that Commission, and I attended the first meeting a
month ago at his request, and the Commission has established sub-
committees to address issues of publicizing and making informa-
tion public, a Website, an 800 number, and those committees are
starting to meet.

We are also very active as members of the Interagency Task
Force on Fair Lending that Mr. Beales mentioned and that Mr.
Wood mentioned. So we are participating in both of those efforts.

The CHAIRMAN. OK; what is HUD's view of the recommendation
that GAO has made regarding the monitoring of the subprime
lending market by the Board of Governors of the Federal Reserve?

Mr. WEICHER. Well, we have not taken a position on that, but we
certainly think that the subprime market, as Mr. Beales said and
I think the GAO report says, embraces more than predatory lend-
ing. The important procedure is to attack predatory lending with-
out limiting the ability of borrowers to obtain mortgages which are
not predatory but which reflect the risks that they are imposing on
lenders.

The CHAIRMAN. OK; Director Beales, you have cited examples of
enforcement. Does the FTC have an estimate of how much preda-
tory lending in the real estate markets is costing the citizens of
this country today?

Mr. BEALES. We do not. We do not have any reliable basis on
which to estimate either the total or the total for any age group.

The CHAIRMAN. In the kind of investigative work you have done
and those settlements that you have arrived at, how long did it
take to put that kind of effort together and bring it to completion?

Mr. BEALES. It varies by case. Some of them are more straight-
forward than others. Stewart Financial was probably 4 or 5 months
before we filed, something like that. Other cases, like the Associ-
ates, were much more complicated cases; probably took a year or
more to put together before we were ready to file a complaint.

The CHAIRMAN. So they vary, of course, as you have said, de-
pending on the character of the case.

Mr. BEALES. Depending on the character, yes, and depending on
how clear-what we typically see in our enforcement actions is mis-
representations about the terms of the loan.

The CHAIRMAN. Yes.
Mr. BEALES. Sometimes, those are clear. There are scripts that

tell people to misrepresent, and those are relatively straight-
forward cases. Other times, we have to talk to consumers; we have
to figure out what kinds of representations were actually made. We
have to build the evidentiary record sort of consumer by consumer
of what was actually happening and what the salesman was actu-
ally selling. Those are more complicated, and, you know, they just
take longer to build our case.

The CHAIRMAN. You mentioned that in the subprime market,
that group tended to be an older group of people. Is it possible to
obtain reliable data on what percentage of seniors make up settle-
ments spoken to in your testimony?

Mr. BEALES. No, we have not collected that information as part
of the settlements. We are typically asking for a lot of information
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that we need in order to administer the redress program, and we
try to make it as simple as possible and ask for as little as possible
that we do not absolutely need in order to administer the pro-
grams.

The CHAIRMAN. Sure; well, thank you very much. Let me turn to
my colleague, Senator Stabenow, please.

Senator STABENOW. Thank you, Mr. Chairman. Thank you again
to each of you.

I would first indicate that my personal conversations with people
in Michigan and the hearings that I have had back home in Michi-
gan have persuaded me that this is a very serious issue and that
even though there may not be specific information that this is tar-
geted to seniors, certainly in the information that I receive from
people in my State, it is very clear that it appears that seniors are
very highly targeted, I think particularly because they may have
a home that is paid for or a great deal of equity built up in their
homes, and I have had numerous examples brought to my atten-
tion of people who need a new furnace or a new roof on the home
who have been talked into loans that ended up with extremely high
points and fees and interest rates, getting very little out of the
loan. In a couple of cases where the home was entirely paid for,
and they were into totally refinancing their homes again in order
to be able to meet certain needs in terms of home improvements
and so on, really outrageous situations.

One case, there was a situation where a gentleman was following
seniors home from church on Sunday morning, getting to know
them, building a rapport with them and then asking them, gee did
they need any home improvements; did they need a new furnace?
Could he help them with anything? Then, talking them into, again,
situations and loans that took away their life savings or took away
their homes. So I think it is a very, very serious issue.

Having said that, I also believe a majority of lenders are rep-
utable and that we are talking about a few bad actors, but they are
definitely out there. I am very pleased to see that the Commission
is up and running, the Financial Literacy Commission; again, as
the sponsor of the provisions requiring a Website and a 1-800
number and so on, I am very pleased to see things are moving as
quickly as they are.

One of the things that we found in looking at the financial edu-
cation piece is that there are a lot of good things going on, FTC
or HUD or Federal Reserve or all kinds of different agencies, but
it was very difficult from a consumer's standpoint to find out what
is going on and to be able to access that. So I think that is a very
important part of addressing this, Mr. Chairman, is to be user-
friendly for people so that they can find out information.

My questions really go to the enforcement end, and I also would
add though, first, that I want to thank Freddie Mac, who has been
involved in a program called Don't Borrow Trouble, which we
brought to Detroit, a very successful consumer education program
and Fannie Mae and many others who have been involved as well
in these efforts.

But there has been a lot of discussion about whether or not we
should pass a Federal law. In the absence of a Federal definition
of predatory lending from a statutory standpoint, we are seeing
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communities, city councils, passing ordinances. We are seeing
States passing laws to address the legitimate needs and concerns
in their States. The question is whether or not we ought to be ad-
dressing this and, if so, how to make sure that we are providing
adequate consumer protections as well as addressing the question
of a national definition.

I am wondering, Mr. Wood, if you looked at all at this issue from
the standpoint of not just individual enforcement, and I would ask
each of the other panelists as well to address this, but not just indi-
vidual enforcement within existing regulations but whether or not
there is a need for a national definition or set of definitions around
which we would then enforce on predatory lending.

Mr. WOOD. As we always do, we look for areas in which we can
make a useful recommendation. One of the things in this area that
we looked at clearly was, "Is there a gap in the current Federal
laws in some area?" The one that we identified is the one that we
raised in our matter for consideration. The difficulty, I guess, in
coming up with a single definition, and this is one of the things
that we wrestled with early, is how do you strike that balance in
crafting a law that does not eliminate or cutoff credit to people who
otherwise would not have it while at the same time preventing the
most egregious abuses. We do not have an answer for exactly
where that balance should be.

Senator STABENOW. Thank you. I share that ambivalence or con-
cern about how we strike that balance, but-yes, Mr. Weicher?

Mr. WEICHER. Senator Stabenow, as I think both of my col-
leagues mentioned, there is no generally accepted definition of
predatory lending. What we have done at HUD is to establish regu-
lations that address individual practices which we consider to be
abusive, unfair, deceptive, and to establish a regulation prohibiting
that particular practice. The body of those regulations becomes, in
our judgment, a comprehensive attack on predatory lending.

In my prepared statement, I mention a number of regulations.
One, in particular, is an anti-flipping rule, whereby we will not in-
sure a mortgage if the home has been sold twice within a 90-day
period unless there is evidence that this is a reasonable transaction
and not a flip and that for transactions that occur between 90 days
and 270 days, whether insurance is automatic depends on how
much the price has increased over that period of time.

This has been a particular problem in some of the larger cities.
We have a particular problem in Baltimore, which has been
brought under control

Senator STABENOW. Right.
Mr. WEICHER. By a variety of local efforts, and our anti-flipping

rule contributes to fighting that problem in a number of larger cit-
ies. That is an example of the approach we have been taking, and
we think it has been successful.

Senator STABENOW. Are you indicating, then, that you think that
is enough in terms of giving you the authority and the definitions
that you need, or if you had a preference, would you prefer to see
a more standardized definition?

Mr. WEICHER. As I said, we deal essentially with FHA, almost
exclusively with FHA-insured loans and FHA lenders, and we be-
lieve that we have authority to address the problems that we see
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in the. FHA-insured market. We have -not felt that we needed to
come to you with. a request for additional legislative -authority nor -
have we felt it necessary to develop a definition of predatory lend-
ing in general when we think we can target the individual prac-
tices that we see and go at them specifically.

Senator STABENOW. Thank you.
Yes, Mr. Beales?.
Mr. BEALES. Senator, what -we have seen in, our enforcement ex-

perience is really more of a problem of the claims that are made
than of the-loans themselves or the practices themselves. They may
be perfectly legitimate kinds of loan approaches in the right cir-
cumstances, but if consumers do not know- what they are getting
into, that -is -the source of the problem. -

For example, in the case we did jointly with HUD that involved
Mercantile Mortgage, there were loans with balloon- payments.-
Now, that is a fairly common instrument and perfectly appropriate;
but the borrowers were told no balloon payment. That is a problem.
But it is a problem of deception rather than of the particular prac-
tices, and we feel like we have the authority to go after those prac-
tices wherever we find them.

Senator STABENOW. Thank you, Mr. Chairman.
The CHAIRMAN. Thank you.. Thank you very much,- Senator.
Let me also echo what the Senator did, and- I think it is appro-

priate to be said that while the vast majority of our, lenders out
there are reputable, highly professional-, skilled people who educate
their consumers, we are after those who -are not, obviously, and the
phenomenal destruction that they raise against an individual or a
couple when a life savings-is -oftentimes eliminated by that.

It appears from the GAO effort and- others that accumulating the
data, grasping it or being able to bring it together in a way that
is definable for our use is still a problem as it relates to age groups
and those areas where- there may be vulnerable communities of
people that are being preyed upon. We will continue to. make that
effort, gentlemen.

We appreciate all the efforts that you have made and the .work
that is now underway; and we will stay current on this issue with
you and monitor it. As I have said in my .opening statement-, we.
believe that this will is one of many that we will be having over
time as we review this and watch its process. Thank you very
much. We appreciate it.

The CHAIRMAN. Now, let me invite our second panel forward.
Well, again, we thank our second panel for being with-us. Let-me

start with Mr. Gavin Gee, who is the past-president of the National
Association of State Bank Examiners and director of the Idaho De-
partment of Finance. Gavin, welcome-before the Committee.
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STATEMENT OF GAVIN GEE, DIRECTOR, IDAHO DEPARTMENT
OF FINANCE, BOISE, ID

Mr. GEE. Thank you, Mr. Chairman. My name is Gavin Gee. I
am the director of the Department of Finance for the State of Idaho
and appear here today on behalf of the Conference of State Bank
Supervisors. We thank you for this opportunity to testify on the
States' efforts to protect senior citizens and other consumers from
fraudulent and predatory lending practices.

Through CSBS, State regulators of banks and non-bank lenders
meet to share information and share solutions to problems such as
predatory lending. Predatory lending is a complex issue, and I
want to begin my statement by distinguishing between predatory
and subprime lending. Subprime lending is not necessarily preda-
tory lending. As described in the prior panel, subprime lending
products are loans that are priced according to risks associated
with a particular borrower, and the availability of subprime mort-
gage loans in particular has made homeownership a reality for
thousands of low and moderate income families.

Predatory lending can be hard to define, but it is all too obvious
when we see the harm it does to our most vulnerable citizens. Over
the past several years, the States have learned a great deal about
where the problems lie and how best to address them. We have
learned that a single set of rules and remedies is not necessarily
appropriate for every lender or for every group of borrowers.

Our challenge and yours is to prevent abuses without reducing
the availability of credit or stifling innovation in new lending prod-
ucts such as reverse mortgages, which have been a boon to many
older Americans when appropriately marketed and underwritten.

As you seek to understand the options for State and Federal Gov-
ernment action on this problem, I ask that you consider this point:
Federal preemption of State consumer protection laws can, for all
intents and purposes, deny consumers the real protection that
State laws would give them. The explosion of the mortgage indus-
try created a new class of lenders for nonprime borrowers, and in
some cases, these lenders have engaged in predatory and fraudu-
lent practices.

Many States sought remedies through enforcement of existing
laws, new legislation and financial education efforts. Our efforts
have reached thousands of borrowers and potential borrowers, pun-
ished and discouraged predatory lenders and brought a national
spotlight to this program and this problem. I would mention that
the States have the largest enforcement action on record to date
against a particular predatory lender.

Even small States like Idaho have their share of predatory lend-
ers. Idaho has found its existing laws sufficient to take action
against predatory lenders, and we have not seen a need to enact
separate anti-predatory lending legislation. A priority for my agen-
cy under this law has been to establish a program of routine exami-
nations of mortgage brokers and mortgage lenders. Routine exami-
nations allow our examiners to identify and address violations of
consumer protection laws before these violations harm large shares
of the population.

Education is also a key element of our consumer protection mis-
sion. We are actively involved in the Idaho Financial Literacy Coa-
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lition, which provides educational resources and instructions to
educators, youth leaders, the elderly and others who are in need
of assistance or at financial risk.

Over the past 3 years, our Department has processed 617 com-
plaints related to non-depository lenders and 247 complaints relat-
ing to national banks or their operating subsidiaries. In the same
period, we returned over $3.5 million to Idaho consumers as a re-
sult of resolved consumer complaints against mortgage brokers,
mortgage lenders and finance companies and charged an additional
$216,000 in fines and penalties.

Under regulations recently issued by the Comptroller of the Cur-
rency, we would not have been able to take these actions if these
businesses were operating subsidiaries of national banks. The OCC
began by exempting national banks from specific State laws
against predatory lending and. has in recent weeks vastly expanded
that exemption. The OCC now claims that national banks and their
thousands of nonbank operating subsidiaries are exempt from vir-
tually all State consumer protections and licensing requirements in
the area of mortgage lending.

The OCC has also said that the States have no authority to en-
force a vast number of laws affecting national banks and their
State-chartered subsidiaries, including consumer protections and
laws against unfair and deceptive practices. Taking the States out
of enforcement for a large and growing segment of the industry can
have serious consequences. The Comptroller's recent regulations
would displace much of the investigative and enforcement network
States have created for responding to consumer complaints;- many
related to the operating subsidiaries and affiliates of national
banks.

This network has been working, with millions even hundreds of
millions of dollars, being returned to mistreated consumers. This
issue of preemption is a critical obstruction to our work against the
threat predatory lenders pose to senior citizens. Over the past 3
years, our small agency conductedc 618- routine examinations of
nondepository lending institutions doing business in Idaho. These
examinations are the ones that will be left undone if Idaho's mort-
gage brokers, mortgage lenders and finance companies continue to
surrender their State licenses to us under the -claim of OCC pre-
emption.

With limited resources at both State and Federal- levels, we
should be, talking about sharing responsibilities, not preempting
valuable resources. Most consumers shopping for a mortgage do not
understand that different sets of-laws apply to different lenders. As
in most States, Idaho borrowers call -our- Department if they have
a problem with their bank, their mortgage-broker or finance com-.
pany.

For the elderly, a local contact is critical-, and consumers rightly-
expect that their State officials can go to bat for them when they
have been wronged. We want to be able to respond to these calls
effectively. If you- lose the States as a laboratory for consumer pro-
tections and other innovations, you lose two-great attributes of our
Federalist system: the ability to find out what does and does -not
work and the ability to tailor the response to the problem.
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Predatory lending is an insidious practice that turns the Amer-
ican dream into the American nightmare. It steals not only the vic-
tims' money and homes but their confidence in our financial sys-
tem. We at the State level are the first line of defense against these
unscrupulous businesses. A long-term solution to predatory lending
requires three elements: consumer education, clear and consistent
laws and effective enforcement. For the States, enforcement is be-
coming the weakest link. Federal preemption continues to hinder
our enforcement efforts and has created incentives for businesses
to seek the regulatory structure that guarantees the fewest con-
sumer protections. This hurts the citizens of Idaho; this hurts the
citizens of the United States.

We stand ready to work with the Congress and with our Federal
counterparts on a coordinated stand against predatory lending. Our
experience should create a valuable foundation for solutions as we
go forward.

That concludes my testimony, Mr. Chairman. I would be happy
to answer any questions the Committee may have.

[The prepared statement of Mr. Gee follows:]
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Good morning, Chairman Craig, Senator Breaux and members of the Committee.

I am Gavin Gee, Director of Finance for the State of Idaho, and I appear today on behalf

of the Conference of State Bank Supervisors (CSBS). Thank you for the opportunity to

testify on the states' efforts to protect senior citizens and other consumers from

fraudulent and predatory lending practices.

CSBS is the professional association of stale officials who charter, regulate and

supervise the nation's nearly 6.400 state-chartercd commercial and savings banks and more

than 400 state-licensed foreign banking offices nationwide. Through CSBS, state

regulators of banks and nonbank lenders meet to exchange information and share solutions

to problems such as predatory lending.

We are also, by and large, the same state officials who license, examine. and handle

consumer complaints and enforcement actions against other financial services providers

who extend consumer loans and mortgages.

Predatory Lending

Predatory lending is a complex issue, and I want to begin my statement by

distinguishing between predatory and subprimne lending. The United States economy

depends on the free flow of credit from responsible lenders to worthy borrowers. The

average American household has more credit options than consumers in any other country,

and certainly more credit options than it had ten years ago. A major reason for this is the

ability of lenders to manage risk through pricing. The emergence of "subprime" lending

products has made credit available to traditionally underserved markets. These products

are loans that are priced, through their interest rate and other terms. consistent with the

risks associated with a particular borrower. In particular, the availability of subprime

mortgage loans has made homeownership a reality for thousands of low-and moderate-

income families. Subprime lending is not necessarily predatory lending.
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Predatory lending can be hard to define, and one of its most frustrating aspects is

that we too ofien recognize it by its effects. Predatory lending is all too obvious when we

see the harm it does to our most vulnerable citizens, particularly the elderly, the unbanked

and those who are isolated by barriers of language or economic status. Our challenge at.

the state level has been to develop laws and regulations that identify, prohibit and punish

activities we know will lead to borrowers destroying their credit ratings, losing their

homes, or filing for bankruptcy. At the same time, these laws cannot have the effect of

driving creditors away from our states. We recognize that enacting laws is only part of the

equation; the most significant components are our continuing effort to educate all types of

borrowers and give them the tools they need to make wise credit decisions and strong

enforcement of laws to detect and weed out bad actors and bad practices.

The states, individually and together, have been working hard on the issue of

predatory lending for many years now. Over this time, we have learned a great deal about

what works and what doesn't, about where the problems lie and how best to address them.

We have learned that a single set of rules and remedies is noi.always approprate for every

lender or for every group of borrowers. I currently serve as the Chairman of the CSBS

task force on predatory lending. The task force's goal is to consider anti-predatory lending

standards that can be adopted by the states, or presented to Congress as a national standard.

Our challenge, and yours. is to prevent abuses without reducing the availability of

credit or stifling innovation in new lending products, such as reverse mortgages. which

have been a boon to many older Americans when appropriately marketed and

undervritten. As you seek to understand the options for state and federal government

action on this problem. I ask that you consider this point: federal preemption of state

consumer protection laws and enforcement can. for all intents and purposes. deny

consumers the real protection that the state can give them.

The state banking system has traditionally been the laboratory for innovation and

for developing the best practices in both products and services and consumer protections.

As new products and services have emerged over the past ten years. so too have new
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opportunities for consumer confusion and, in some cases, abuse. The explosion of the

mortgage industry created a new class of lenders for nonprime borrowers, and in some

cases, these lenders have engaged in predatory and fraudulent practices. Many states

sought remedies through enforcement of existing state laws, new legislation, and

financial education campaigns. Our efforts have reached thousands of borrowers and

potential borrowers, punished and discouraged predatory lenders, and brought a national

spotlight to this problem.

Idaho's Approach

Idaho is not one of that handful of states that have enacted specific laws against

predatory lending; instead, we opted to combat instances of predatory lending in Idaho

with the laws already under our jurisdiction. But there should be no doubt that even

small states like Idaho have their share of instances of predatory lending.

The Idaho Credit Code, which governs finance companies, incorporates the Federal

Consumer Credit Protection Act, including Truth in Lending and Fair Credit Reporting.

Our Residential Mortgage Practices Act incorporates both the federal Truth in Lending and

the Real Estate Settlement Procedures Act. Idaho has found these laws sufficient to take

action against predatory lenders, and we have not seen a need to enact separate anti-

predatory lending legislation. It may be that this is also the case at the federal level: that

existing laws do offer adequate protection and remedies. as long as they are strongly and

consistently enforced. No amount of lawmaking will protect consumers without the proper

enforcement, including well-trained examiners to discover violations, and appropriate

sanctions to back it up.

Together, these two major state laws govern the mortgage industry. One gives us

authority to license, examine, and take enforcement actions against mortgage brokers and

mortgage lenders. Among other anti-predatory provisions. Idaho law prohibits mortgage

brokers from engaging in misrepresentations concerning mortgage loans. and from

"acceptling] any fees at closing which were not previously disclosed fully to the
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borrower." But it also-incorporates.-federal standards, and authorizes our Department to

take enforcement action if, for example, a mortgage broker violates the federal Real

Estate Settlement Procedures Act.

A priority for my agency under this law has been to establish a program of routine

examinations of mortgage brokers and mortgage lenders. We believe the process of

routine examinations is critical to consumer protection. Through this process our

examiners often uncover and address violations of consumer protection laws before large

segments of the population are affected.

Similarly, the law that allows us to license. examine, and take enforcement

-actions against finance companies incorporates federal standards, specifically the federal

Consumer Credit Protection Act. But it also allows the state to take action against a

lender who engages in fraudulent or unconscionable conduct. For example. if the lender

knows. when the loan is made, that the borrower likely cannot repay the loan. it is an

unconscionable loan.

In Idaho. we believe strongly that part of our consumer protection mission is best

accomplished through education. We are actively involved in the Idaho Financial

Literacy Coalition (IFLC). The IFLC is comprised of individuals from government.

education, all segments of the financial industry, and non-profit organizations. The goal

of the IFLC is lo improve the quantity and quality of information and educational

programs related to personal finance by providing resources and instructions to educators,

youth leaders. the elderly, and others who are need of assistance or at financial risk.

Department personnel volunteer as speakers at senior centers, and in Idaho high

schools. assisting in the introduction of basic financial concepts including investing,

financial planning. and consumer credit. These speakers specifically 'address how

consumers can avoid lending and investment fraud and other abusive financial practices.

The Department co-sponsors and participates in other financial education programs in



59

Idaho such as the Governor's Conference on Housing, the State Treasurer's Every

Woman's Financial Conference, and the Financial Literacy for Youth Month.

Our Department has five staff people dedicated to investigating consumer

complaints received in person, in writing, by telephone, and by email arising from

transactions with mortgage brokers, mortgage lenders, and finance companies. Over the

past three years, these examiners processed 617 complaints relating to these non-

depository lenders, and 247 complaints relating to national banks or their operating

subsidiaries. In the same period, we returned over $3.5 million to Idaho consumers as a

result of resolved consumer complaints against mortgage brokers, mortgage lenders, and

finance companies. and charged an additional $216,000 in fines and penalties. Our

agency conducted 274 investigations of mortgage brokers, mortgage lenders, and finance

companies. and 33 investigations of national banks or their subsidiaries. In the past three

years, we also completed 178 enforcement actions against non-depository lending

institutions.

Under the regulations recently issued by the Comptroller of the Currency, we

would not have been able to take these actions if these businesses were operating

subsidiaries of national banks.

Preemption

The states have pursued solutions to predatory lending despite what has sometimes

seemed to be deliberate obstruction on the part of federal agencies, in particular the Office

of the Comptroller of the Currency (OCC). The OCC began by exempting national banks

from specific state laws against predatory lending and has, in recent weeks, vastly

expanded that exemption. The OCC now claims that national banks and their thousands of

nonbank operating subsidiaries are exempt from virtually all state laws that "condition" or

affect their operations, including all state consumer protections and licensing requirements

in the area of mortgage lending. The OCC has also said that the states have no authority to

enforce a vast number of laws affecting national banks and their state-chartered
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subsidiaries, including consumer protections and laws against unfair and deceptive

practices. The OCC issued these rulings despite the opposition of the National Governors'

Association, the National Conference of State Legislatures, all fifty state attorneys general.

all fifty state banking supervisors and countless consumer groups.

We can tell you, Chairman Craig and Senator Breaux, that the worst cases of

predatory lending come from nonbank lenders - many independent, some affiliated with

federally insured depository institutions, and many thinking of how to become

subsidiaries of national banks and thus exempt themselves from state laws. These

mortgage lenders and consumer credit companies have traditionally been licensed and

regulated at the state level. In many, although not all, cases, the state banking

departments are responsible for supervising these companies. In all cases. the states work

constantly to coordinate their enforcement and recovery activities among the state

agencies responsible for preventing predatory lending.

This is why we are so conccrned with the OCC's actions. Taking the states out of-

enforcement for a large and growing segment of the industry can have serious

consequences. We cannot understand how our citizens benefit from taking the local cop

off the beat and replacing him with an OCC call center in Houston. The Idaho legislature

agrees. A recently-introduced joint resolution asks the Congress to review the significant

consequences of this federal regulator's preemption.

The Comptroller's recent regulations would have the effect of displacing much of

the investigative and enforcement network states have created for responding to

consumer complaints, many related to the operating subsidiaries and affiliates of national

banks. This network has been working effectively, with millions, even hundreds of

millions of dollars being returned to mistreated consumers. After an historic settlement

with a single institution. in 2003 the states returned more than $500 million to consumers

who had been victimized by fraudulent or deceptive trade practices.
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CSBS and others have called attention to the problems created by expansive

federal preemption, and OCC preemption in particular, in hearings and briefings before

the Senate Banking Committee and the House Committee on Financial Services. I bring

the matter of preemption to this committee's attention because these problems are very

relevant to addressing the threat predatory lenders pose to senior citizens.

The states already have systems in place for referring complaints to the

appropriate agencies, and to law enforcement authorities when necessary. The states

dedicate hundreds of employees to handling these consumer complaints.

I put forward two final numbers for your consideration. Over the past three years,

the staff of our small agency conducted 618 routine examinations of non-depository

lending institutions doing business in Idaho. These examinations are the ones that will be

left undone if Idaho's mortgage brokers. mortgage lenders, and finance companies

continue to surrender their state licenses to us under the claim of OCC preemption. It is

very often these inspections that detect small, manageable problems before they become

large and costly problems. It is my understanding that the OCC rarely performs on-site,

routine examinations of national bank operating subsidiaries.

Finally, if all non-depository financial institutions in Idaho - and remember, these

nonbank entities are the most frequent sources of complaints - were to seek OCC

preemption by becoming operating subsidiaries of national banks or federal thrifts, Idaho

citizens would lose the protection of Idaho's laws and law enforcement when dealing

with nearly 1.700 companies.

Mr. Chairman, although the states have had significant success in identifying and

punishing predatory lenders, and returning funds to the victims, this is not an easy or a

simple process. My colleagues and I all feel the strain of limited resources. With

limited resources at both state and federal levels. we should be talking about sharing

responsibilities, not preempting valuable resources.
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Stale and federal regulators can and must work in a cooperative alliance that

acknowledges their respective strengths. And our state/federal system of financial

regulation has generally been touted as the model for cooperative federalism. This push

from a federal regulator to push that system aside is dangerous.

This model of cooperative federalism is still alive in the states and among many

federal regulatory agencies and national organizations. For example, CSBS is a strong

alliance partner with the FDIC in its Money Smart financial education program, and a

CSBS representative sits on the board of directors of JumpStart. another national financial

education program. We also plan to work with the federal panel recently created by the

Fair and Accurate Credit Transactions Act to ensure financial education initiatives are used

at the state and local levels.

Predatory lending is an issue that affects us all. While Idaho - and, in fact, most

states - have not enacted separate laws against predatory lending, we have all learned from

the experiences of states that have enacted these laws or promulgated new regulations. A

comprehensive account of these measures as well as state enforcement and education

efforts can be found on the Regulatory Affairs portion of Conference of State Bank

Supervisors' Web site at http://www.csbs.org.

Most consumers shopping for a mortgage do not understand that different sets of

laws apply to different lenders. As in most states, Idaho borrowers call us if they have a

problem with their bank, mortgage broker, or finance company. We are that important

local office, much like the offices each of you maintains in your home district. For the

elderly, a local contact is critical. And consumers rightly expect that their state officials

can go to bat tbr them when they've been wronged. We want to be able to respond to these

calls effectively, whether it's going out to the consumer's home when they can't readily

come in to our office, or meeting with them in person when they drop by unexpectedly.

Unfortunately. our hands are tied more and more by federal preemption.
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Your examination of predatory lending offers an opportunity for a broader

discussion on the appropriate interaction of state and federal laws that protect consumers.

Given the sweeping preemptions of the Comptroller's recent regulations, it appears that

new consumer protection laws governing mortgage lending will have to originate at the

federal level, without the benefit of continued experimentation at the state level. As you

know, enacting federal legislation is a long and cumbersome process. Federal laws

necessarily address problems with broad strokes that may not be appropriate for both

large and small organizations within the same industry. And, based on my experience,

taking enforcement authority away from the states and centralizing it in Washington,

D.C. is bad for the citizens of Idaho.

The state system is much better equipped to respond quickly, and to tailor

solutions to the specific needs of various communities and industry sectors. If you lose

the states as a laboratory for consumer protections and other innovations, you lose two

great attributes of our federalist system - the ability to find out what does and doesn't

work, and the ability to tailor the response to the problem. Idaho doesn't necessarily

need the solution for the problems identified in New York.

Preemption has always been part of the dynamic of our dual banking system.

Congressional preemption may be necessary at times to create uniform national

standards, as with the recently-enacted Fair and Accurate Credit Transactions Act. The

Conference of State Bank Supervisors supported congressional preemption in that case.

But we strongly oppose broad regulatory preemption - such as the OCC's recent actions -

- in the absence of express guidance from Congrcss or meaningful consultation with the

states.

Conclusion

Predatory lending is an insidious practice that turns the American dream into the

American nightmare. It steals not only the victims' money and homes. but their

confidence in our financial system. We at the state level are the first line of defense
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against these unscrupulous businesses. We are constantly adjusting our approaches, so that

we do not deter legitimate lenders or prevent access to credit by those who need it most.

A long-tenn solution to predatory lending requires three elements: consumer

education, clear and consistent laws, and effective enforcement. My office works with

community groups, churches, schools and our federal counterparts to educate consumers

about the financial system and their rights and obligations, so that they can make the

choices that help themn reach their goals. Our examiners are physically present in the

institutions we supervise, making sure that these institutions have responsible lending

policies in place and adhere to those policies. Finally, we do not hesitate to take action

against businesses that violate our consumer protection laws.

For the states, enforcement is becoming the weakest link. Federal preemption

continues to hinder our enforcement efforts, and has created incentives for businesses to

seek the regulatory structure that guarantees the fewest consumer protections. This hurts

the citizens of Idaho. This hurts the citizens of the United States.

We stand ready to work with the Congress and with our federal counterparts on a

coordinated stand against predatory lending. Our experience should create a valuable

foundation for solutions as we go forward.

I would be happy to answer any questions the Committee may have.
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The CHArvAN. Director Gee, thank you. I will be back to you
with questions. You have made a very profound statement this
morning that I want to pursue with you.

Now, let us turn to Lavada DeSalles, member of the Board of Di-
rectors of the AARP. Thank you so much for being with us this
morning.

STATEMENT OF LAVADA E. DeSALLES, MEMBER, BOARD OF DI-
RECTORS, AMERICAN ASSOCIATION OF RETIRED PERSONS,
WASHINGTON, DC
Ms. DESALLES. Thank you for inviting us. My name is Lavada

DeSalles.
The CHAIRMAN. Lavada, thank you.
Ms. DESALLES. Certainly. As you mentioned, I am a member of

AARP's Board of Directors.
I appreciate this opportunity to testify, Chairman Craig, on a

matter of concern to us; that is, the practice of predatory mortgage
lending. The types of loans that are being made available to today's
borrowers have expanded well beyond the prime credit products
traditionally offered at banks. Subprime credit lending has grown
and grown rapidly. In 1984, the $35 billion in subprime mortgages
represented less than 5 percent of all mortgage originations. By
2002, subprime lending had increased to $213 billion or 8.6 percent
of originations.

AARP's concern regarding the growth of the subprime market is
based on numerous studies that indicate that older homeowners
are more likely than younger borrowers to receive a subprime loan.
This is a concern because the subprime market appears to be the
primary source of predatory lending practices. Loan-skimming
practices appear to most often occur when a subprime loan is refi-
nanced.

Additionally, AARP is concerned that push marketing, often con-
ducted by subprime lenders, leads to loans that are sold and not
sought. AARP continues to be concerned by research findings that
the percentage and volume of foreclosures associated with
subprime mortgages appears to be increasing. For older persons,
the impact of foreclosure can be devastating, representing not only
a loss of a lifetime of savings but the loss of one's home and a life-
time of memories, even one's independence.

AARP has seen the devastation wrought by predatory loans upon
older homeowners. We have been active in working to eliminate
predatory lending through litigation, advocacy, and education. In
my written statement, I provide two examples of the financial prob-
lems faced by borrowers receiving predatory loans and the efforts
made by our litigators to provide relief for those who have been vic-
timized.

AARP has also been active at the Federal level, supporting
antipredatory lending legislation and regulation. We have testified
before numerous House and Senate committees as well as the De-
partments of Housing and Urban Development and Treasury, ex-
pressing our concerns about predatory lending and the need for
stronger protections. AARP's efforts have also included an edu-
cational campaign entitled 'They Didn't Tell Me I Could Lose My
Home." Educational materials, tips on shopping for mortgages and
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media messages are among the resources we offer to educate home-
owners about predatory mortgage lending.

AARP is pleased to report that as a result of our efforts and the
efforts of many others, including leading lenders, Fannie Mae,
Freddie Mac and other stakeholders, significant market changes
have occurred. But clearly, more needs to be done.

In summary, assuring that older, refinanced borrowers obtain ap-
propriate loans is critical to ensuring the current and future finan-
cial security of millions of older Americans. Predatory lending
harms both homeowners and legitimate lenders.

We look forward to working with you, Chairman Craig, and with
the other members of this Committee. Together, we must strive to
find effective and appropriate methods for eliminating these ex-
ploitative lending practices. These practices have proven to be very
devastating to older persons and their families. I would be happy
to answer any questions that you may have. Thank you.

[The prepared statement of Ms. DeSalles follows:]
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Good morning Chairman Craig, Ranking Member Breaux, and Members of the Special Committee
on Aging. My name is Lavada DeSalles. I am a member of AARP's Board of Directors. I
appreciate this opportunity to testify on a matter of great concern to us - the practice of predatory
mortgage lending.

The American mortgage finance system is justifiably the envy of the world. It has offered
unparalleled financing opportunities under virtually all economic conditions to a very wide range of
borrowers who, in no small part, have contributed to the highest homeownership rate in the nation's
history - 68.6 percent.

Over 80 percent of persons 65 and older are homeowners. For older Americans, home equity has
consistently been a primary source of wealth - today, accounting for approximately $2 trillion
among persons 62 and older or roughly one-half of the wealth of older persons.

The process of obtaining a home mortgage has changed dramatically. Many of us remember when
getting a loan meant walking into a bank or savings and loan, filling out paperwork, going home,
and waiting - sometimes days - for a call from the bank as to whether the loan was approved. Not
so today. Technological advances have increased the speed and efficiency of lending decisions.
TV, newspapers - even the Internet - are full of ads that offer 'instant credit,' and 'guaranteed
loans.' A recent study by AARP found that approximately 7 of 10 older homeowners reported
having received information offering them the opportunity to borrow money against the equity in
their homes. In addition, ill-intended home improvement contractors go door-to-door, 'finding'
home repair 'emergencies' with home-secured loan documents in-hand and ready to sign.

The types of loans that are available to today's borrowers have expanded well beyond the 'prime'
products traditionally offered at banks. Subprime lending has grown - and grown rapidly. In 1994,
the $35 billion in subprime mortgages represented less than 5 percent of all mortgage originations.
By 2002, subprime lending had increased to $213 billion or 8.6 percent of originations (subprime
originations in recent years have represented as much as 13 percent of the mortgage market).

AARP's concern regarding the growth of the subprime market is based on numerous studies that
indicate that older homeowners are more likely than younger borrowers to receive a subprime loan.
This is a concern because the subprime market appears to be the primary source of predatory
lending practices - in particular, subprime refinancings (as opposed to first purchases), since that's
where there's home equity to skim, and as Willie Sutton said, 'that's where money is.'

In addition, AARP is concerned that aggressive 'push marketing', often conducted by subprime
lenders, leads to loans that are 'sold, not sought.' In a recent study, nearly two-thirds (61 %) of older
borrowers with refinanced subprime loans, reported that the broker/lender - not themselves -
initiated the contact. Over one-half (54%) of these older borrowers with refinanced subprime loans
reported to have responded to 'guarantee' ads or sales calls.

AARP continues to be concerned by research findings that the percentage of foreclosures associated
with subprime mortgages appears to be increasing. Studies in both urban and suburban areas have
found that the volume of foreclosures associated with subprime loans has increased considerably in
recent years. For older persons, the impact of foreclosure can be devastating - not only the loss of a



69

lifetime of savings, but the loss of one's home and a lifetime of memories -- even one's
independence.

AARP has seen the devastation wrought by predatory loans upon older homeowners and has been
active in working to eliminate predatory lending through litigation, advocacy, and education.

The following cases are but two examples of the problems faced by borrowers receiving predatory
loans. In the early 1990's, First Government Mortgage and Investors Corporation (First
Government) operated as a mortgage broker, charging older clients sixteen points plus very high
interest charges for outrageously expensive and unaffordable mortgage loans. Over the years, First
Government expanded its business and became a mortgage banker (i.e., making loans through other
brokers and then selling these loans to banks and other secondary market purchasers). While First
Government changed its pricing practices throughout the years, the hallmarks of its business
operations remained deception, unaffordable pricing and bait and switch. AARP estimated that at
least one-half of the foreclosure cases that we handled throughout the 1990's came from loans
originated by First Government.

In 2000, AARP represented eleven older Washington, D.C., homeowners in a lawsuit against First
Government, several mortgage brokers, title companies, and the lenders who purchased their
mortgage loans from First Government.' These older homeowners alleged violations of the federal
consumer credit laws -- Truth in Lending Act (TILA) and Home Ownership Equity Protection Act
(HOEPA) and deceptive practices, including high-pressure tactics employed to get them to take out
loans and erroneous or misleading information that hid the actual interest rates and costs of the
loans. The original plaintiff, Betty Cooper, was an older, wheelchair-bound African-American
widow, living on a monthly pension. She experienced a bait and switch of her interest rate that
resulted in unaffordable monthly payments. In addition, she was charged a hidden broker fee that
cost her a steep 8 percent of the mortgage, and an unexplained balloon mortgage payment.
Many of the other older homeowners with First Government loans were similarly surprised to learn
that their mortgage loans included large balloon payments. Moreover, despite the fact that the
borrowers provided their tax returns to the brokers, in many cases, the broker and lender created
phony tax returns which grossly inflated their income or invented jobs to make it appear that they
would be able to afford the mortgage payments. Yet, each of these victims was struggling to make
monthly payments because First Government made them loans with monthly payments 48-100
percent of their monthly incomes, with effective annual percentage rates as high as 266 percent.

Approximately-one year into the case, First Government filed for bankruptcy, initially in what
appeared to be a-ploy to derail the litigation. When that course of action proved unsuccessful, First
Government converted to a liquidation. Unfortunately, bankruptcy filings by predatory lenders and
brokers are all too common. Were it not for the important ability to hold loan purchasers, also
known as assignees, responsible for at least some of the bad acts of the originating lender, many
victimized, older homeowners would lose their homes. During the three years of litigation, many of

Cooper v. Firsi Governunen Mortgage &Investors Corp.. e a], 1:00-CV-00536 (D.D.C- 2000). See also, 238 F.
Supp. 2d 50 (D.D.C. 2002); 2002 U.S. Dist. LEXIS 21821, 206 F. Supp. 2d 33 (D.D.C. 2002), 2002 U.S. Dist. LEXIS
12219; 216 F.R.D. 130 (D.D.C. 2002). 2002 U.S. Dist LEXIS 26661; 216 F.R.D. 126 (D.D.C. 2002), 2002 U.S. Disi.
LEXIS 26666.
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the brokers, loan purchasers and tide companies settled their claims, leaving only a few parties,
including First Government, to appear to face the opening day of trial in March 2003.

After hearing the homeowners' stories and testimony from one of the brokers, the jury in Cooper
found First Government's conduct to be "outrageous," and in "willful disregard of the plaintiffs'
rights," and the defendant was found to be in violation of the DC consumer protection laws, as well
as TILA and HOEPA. Approximately $300,000 in compensatory damages was awarded to these
victims. This federal court jury also awarded $4,125,000 in punitive damages. While First
Govemment's bankruptcy makes collection of the majority of these damages virtually impossible,
the homeowners are seeking to collect on bonds which the District of Columbia required First
Government to purchase as a condition of doing business.

A second case has been recently filed which involves a mentally impaired, West Virginia couple,
and highlights the issue of federal preemption -- which is making it increasingly difficult for
victimized homeowners to obtain redress when they are deceived by predatory mortgage lenders. In
Phillips v. Coast to Coast Mortgage, et a!2 , the Phillipses, who subsist on a limited income of Social
Security benefits, were threatened and tricked into mortgaging their debt-free home by an
unlicensed mortgage broker. The broker asserted that they would lose their home if they failed to
pay off car loans. A grossly inflated appraisal enabled the broker to make a $28,800 loan that was
240 percent of the home's appraised value. The borrowers were charged more than 10 percent in
fees for an adjustable rate mortgage. The mortgage had an initial teaser rate of 12.5 percent which
could increase tol 8.5 percent, but not decrease. The overvaluation of their home, combined with a
significant prepayment penalty, have made refinancing impossible. These features, combined with
the steep rise of their monthly mortgage payments, will inevitably lead to default and foreclosure
for these homeowners.

The loan was made by the lending division of Superior Bank, a failed, federally-chartered savings
bank. The bank was using a mortgage securitization scheme, creative accounting, and an elaborate
corporate structure to strip home equity from homeowners nationwide, including hundreds of West
Virginia homeowners. The Federal Deposit Insurance Corporation (FDIC) has reported on the
misuse and demise of Superior Bank by Coast-to-Coast, Superior's parent company, through a
securitization scheme that stripped millions of dollars, most of which were derived from the
securitization of risky subprime mortgage loans. As master lender, and prime mover in the scheme,
Coast-to-Coast controlled the structure and cost of the mortgage loans and enjoyed enormous
profits. When Superior eventually collapsed, it triggered losses to the Savings Association
Insurance Fund estimated at between $424-$525 million.

Coast-to-Coast and the other entities sued for this unconscionable and fraudulent loan seek to avoid
responsibility for their own deceptive and fraudulent activities by seeking to enfold these actions
within the cloak of Superior's preemption. According to its theory, Coast-to-Coast was free to
direct the making of loans through unlicensed brokers, could profit, without risk from fraudulent
and inflated appraisals, and could benefit enormously from unconscionable and deceptive loan
practices -- practices that were required by its own scheme - with impunity. This alarming tactic,
in which Coast-to-Coast and other defendants are attempting to evade responsibility for their own
violations of state contract and common law, challenges the authority of the states to protect their

IPhihPiuV. Cw- to-GatF Fi-.i./C op., etal. 03-C-153 (Mc Dowed Co. WV 2003).
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citizens in the most basic areas of contract law and consumer protection and is becoming a regular
feature of predatory lending defense. Abusive assertion of preemption is becoming a frequent
defense in the predatory lending industry's battle to evade responsibility for its illicit actions.

AARP's advocacy efforts have included a multi-year campaign at both the state and federal levels.
AARP has worked diligently - with industry, consumers, and policymakers alike - to protect older
homeowners (such as the two cases just described) from abusive lending practices, and has actively
pursued legislative solutions in more than one-half of the states. AARP has advocated, following
the structure used in HOEPA, to prohibit inherently abusive.lending practices, such as 1) financing
single premium credit insurance and other debt cancellation agreements and 2) refinancing loans
that do not provide a tangible net benefit to the borrower (i.e., loan flipping). In addition, AARP
has advocated that high-cost loans (i.e., loans with very high interest rates and fees) subject
borrowers to greater dangers, and should be subject to additional restrictions (that do not include
interest rate caps), including: I) limiting prepayment penalties and fees; 2) prohibiting mandatory
arbitration clauses; and, 3) prohibiting the making of loans based solely on the value of the home
rather than the borrower's abilityto repay (asset-based lending). .

AARP has also been active at the federal level, supporting anti-predatory lending legislation and
regulation. Moreover, AARP has testified before numerous House and Senate committees, as well
as the Departments of Housing and Urban Development (HUD) and Treasury, expressing concerns
about predatory lending and the need for stronger protections. AARP has submitted comments to
the Federal Reserve Board supporting amendments to Regulation Z to strengthen HOEPA and to
the Office of the Comptroller of the Currency (OCC) in opposition to its recently adopted rules.

AARP is pleased to report that as a result of our efforts, and the efforts of many others, including
leading lenders, the Govermment-Sponsored Enterprises (GSE's), and other stakeholders, significant
market changes have occurred. For example, major lenders no longer include single premium credit
insurance in their loans. In addition, recently Freddie Mac and Fannie Mae each announced that
they will not purchase loans that include mandatory arbitration clauses. At least. 18 states 3 have
enacted laws that expand on the HOEPA protections. These laws generally cover more subprime-
loans and provide greater protections for borrowers facing foreclosures than HOEPA.

However, AARP continues to work with consumer advocates, policymakers, credit rating agencies.
and major purchasers of mortgage loans to provide foreclosure protections for older borrowers
victimized by predatory lenders. It must be noted that, even with the previously noted protections
for high-cost loans; unless there is some deterrent to the purchase or assignment of possible
predatory loans by the secondary market, predatory lenders will continue to receive capital, and will
continue to make unaffordable loans.

In addition, AARP continues to be extremely concerned about the recent actions regarding state
preemption by the OCC and Office of Thrift Supervision (OTS) and their impact upon older -
borrowers. Neither of these agencies has adopted strong regulations that protect borrowers from.
predatory practices. In addition, enforcement limitations are likely to mean that, in reality,

I Arkansas, Calfornia, Colorado, Conoecticut, Florida, Georgia, Illinois; Kentucky, Maine, Newada, New jetay, New
Mrexco, New York, North Carolina, Ohio, Oklsaoman, Penmsylvamna. and South Carolina.
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victimized older borrowers will not be able to avoid a foreclosure that was caused by predatory
lending practices.

AARP's efforts have also included an educational campaign, titled "They didn't tell me I could lose
my home." Educational materials, tips on shopping for mortgages, and media messages are among
the resources offered to educate homeowners about predatory mortgage lending. AARP has
sponsored local "consumer universities" that include workshops on avoiding predatory lending, as
well as statewide 'Predatory Lending Sabbath' days in several states.4 Finally, AARP has partnered
with legal services providers to train attorneys who work with victimized homeowners about the
legal issues surrounding predatory loans.

In summary, homeownership is the great American dream - a commitment to personal financial
security and to economic growth, creating economic prosperity for families and communities.
According to one recent study, 83 percent of Americans believe that owning a home is a good
investment. For older households, home equity is a key component of wealth among older
households.

Assuring that older mortgage refinance borrowers obtain appropriate loans is critical to ensuring the
current and future financial security of millions of older Americans. Predatory lending harms both
homeowners and legitimate lenders. AARP looks forward to working with you, Chairman Craig,
and with the other Members of this Committee, to find effective and appropriate methods for
eliminating egregious lending practices that prove devastating to older persons and their families.

' I-luding Georgia, New York, Naryland, Caifornia, South Carolina.
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The CHAIRMAN. Ms. DeSalles, thank you very much for that tes-
timony, and we are pleased to hear that the AARP is as alert on
this as you are. I will pursue some of your efforts with you in a
moment.

Now, let us turn to Veronica Harding of Philadelphia, PA. She
was the victim of such predatory lending, and Veronica, we are
anxious to hear your story.

STATEMENT OF VERONICA HARDING, PHILADELPHIA, PA
Ms. HARDING. First, I would like to say good morning. My name

is Veronica Harding. I will be 75 years old next month. I am a re-
tired machine operator and domestic worker. I now support myself
on Social Security and a small pension. I live in a Philadelphia row
house that I purchased back in 1980.

I paid $7,500 cash for my home in 1980. I guess it is worth now
about $30,000. I love my home, and it is all I have to show for my
lifetime working. I almost lost my house through a combination of
being taken advantage of and not knowing what I was doing. I ap-
preciate the opportunity that you give me today to tell my story.
What I did, you know, when I woke up and found out what had
really happened to me behind this terrible, disgraceful thing called
predatory lending, I felt ashamed when I first found out what had
happened to me.

I was ashamed to talk about it. But then, I realized that if I
could help just one person to keep them from getting mixed up and
getting into trouble with this predatory lending, then I would have
done something good.

The first thing I would like to say, "I have learned the hard way
that debt is like drugs. They start sending you credit cards in the
mail, making you believe that instantly you can do the things, buy
the things that you want to buy, that you could not really afford
to do in the beginning, and you think they are doing something
good for you."

Before you know it, you are in a debt that is too big for you to
handle. They sent me credit cards. I used .the cards, and I would
occasionally borrow a couple thousand dollars to do small jobs on
my home. Then, here comes the big stuff, the hard stuff. One day,
a man came to my house, and he said he could get me a steel door.
He told me that he thought the best thing for me to do would be
to consolidate all my bills into one payment that I could pay off the
door.

Well, that started off with one big mortgage company, one big
mortgage. It was $17,000. But within a couple of months of taking
that mortgage, I started getting calls from many companies, from
that company and other companies. They all told me that they
would lower my payments if I would consolidate my bills. I was not
looking for anybody. They looked for me. They found me.

After refinancing my house three or four times, by 1997, the
mortgage debt on my house was over $38,000. Now, remember, I
have only a little money to live on. My house was all paid for. It
is not even worth the $38,000 I now owe.

I really do not remember too much about the loan in 1997. I re-
member a nice man calling me on the telephone. He seemed to
know something about me and told me that he could make it easy
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to pay my bills. I remember him saying, "You got the coffee, I got
the danish." Honestly, I thought he was really doing me a favor.
It is embarrassing to admit that I never understood what I was
signing. But, you know, there are so many papers involved; these
sales people, they are smooth talkers.

In fact, I realize that I did not know what I was doing. Certainly,
I did not know that they were burying me alive. Attached to my
written testimony are copies of my loan documents from that last
loan. First of all, I want to point out the name of the company that
made me the loan, the American Mortgage Reduction. Senators, do
not bother looking for that. company, because they went out of busi-
ness soon after my loan. I think American Mortgage Reduction sold
out to Conti Mortgage Company. I never even heard from that one,
even though I paid them for a couple of years. Then, afterwards,
I found out that I was turned over to a company named Fairbanks
Capital.

That is who I have my loan with now. My point in telling you
this is that you have to pay attention not only to the people who
are making the loans but also to the people who are buying these
loans. In my written testimony, I have given these loan documents
one by one.

This morning, I want to summarize a few key points: first, I now
realize that I was putting over $38,000 of mortgage debt on my
house. We never talked about the amount of the loan. Remember,
I was not even trying to borrow anything. They found me. This
loan would make it easier for me to pay my bills. These people who
come to our houses selling these mortgages never talk about how
much we are borrowing or the fees we are paying. They talk mainly
about the monthly payments, about how, if you will take out this
loan, you will make things better for yourself. Who does not want
to do that?

Second, a very big part of the debt is just fees. Of the $38,000
I was supposed to be borrowing, over $5,600 was just in fees.
Third, the really scary part of the loan for me was the balloon, the
balloon payment that they put on me. Now, the way that worked,
I was supposed to pay $308 for 15 years, and then, in December
of 2011, when I am 82 years old, I am supposed to make a payment
of $29,000. Now, tell me where anybody at 82 years old is going
to have money, $29,000, and have to make this payment in one
lump sum. If I do not have that $29,000, they take my house.

The other thing that is amazing about it is after 15 years of pay-
ing $55,400 in payments from my Social Security, I would still owe
them the amount of the last mortgage company in 1997 when they
refinanced me.

It is a funny thing that just like the predatory lenders, the peo-
ple who first helped me wake up to what had happened to me came
knocking on my door. They were like my angels: Ira Goldstein and
Rebecca Cook of The Reinvestment Fund and Paul Davies of the
Philadelphia Daily News. They came separately, told me they were
doing some researching on predatory lending, and they discovered
me. They asked me for my loan documents, and I showed them.

They sent me to my lawyer, Irv Ackelsberg at Community Legal
Services. He is the one who is fixing my problem and saving my
house for me. He filed bankruptcy for me. He sued the company
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that has my loan and saved my house. Now, the $38,000 mortgage
problem has been reduced to a $20,000 obligations that I can af-
ford. My picture was on the front page of the Daily News in 2001,
and then, I started giving talks at my church, around the city. The
Mayor came to my house for a press conference, and also, I spoke
at a press conference at City Hall for the graduating housing coun-
selors for the predatory lending training program.

The last page of my testimony shows a flier with my picture on
it that the city was putting into water bills, inviting people to call
the predatory lending hotline and send people to the housing coun-
selors.

Now, you have asked me for suggestions about what government
agencies can do about this problem of predatory lending. Here are
five things I think you should think about. First, stop acting like
credit is always good. The more I have gotten involved, I have
heard it said that we need to be careful about what we are doing
about predatory lending, because it might dry up credit. Truth is,
some kind of credit loans need to be dried up. Loans are just like
food. Some food is good for you, and some food is not.

Second, stop blaming people like me for getting into trouble and
start protecting us from predatory lending. For a long time, I was
really ashamed about what happened to me. But now, I realize
what happened to me did not happen because I was. a dumb per-
son. It happened because you are letting people like those operate
in our communities. Right in my block, believe it or not, we had
19 other families caught up in the loans that the researchers who
found me told me about.

I think that the loan that I have, that was sold to me should
have been illegal. All of those fees, the balloon payment, they real-
ly-I was not really looking for a loan. They talked me into these
loans. They are dangerous products like cigarettes, unsafe cars.
Sure, we need education, but we also need protection.

Third, beware of this thing called preemption. I learned the word
preemption about 3 years ago. In Philadelphia, we had a City
Council hearing. We cried for help, and they heard us. They an-
swered us with a new law against predatory lending. Two months
later, some of the companies got angry. They went to Harrisburg,
and they preempted it. The legislature preempted it. It seems like
because the State government is higher than the city government,
they can undo the things that the city has done.

Now, I hear that the Federal Government, which is higher than
the State, is talking about preempting some of the good things
other States have done in protecting their people. I think that is
terrible. Instead of spending so much time trying to pull each other
down, I think the governments should get together and work to-
gether to make a difference about these things and put protection
on us.

Fourth, senior citizens need more counselors, lawyers, like we
have in Philadelphia. I was just one of the lucky people who-peo-
ple who helped me with what happened to me to fix my problem.
Philadelphia has housing counselors, the legal services lawyers,
who know about predatory lending. I hear that if I was in a dif-
ferent city, where they don't have these services I would probably
have lost my house by now. My lawyer has explained to me that
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Community Legal Services actually has had to give up Federal
funding in order to continue doing the work because of restrictions
that Congress placed on legal service lawyers. This is a real shame.
We need more lawyers and housing counselors, and we need to let
them do their job.

Fifth, spend less time talking to the big fellows, and spend more
time talking to the little people like us, like me. I feel that preda-
tory lenders can come here, hire fancy lobbyists, and tell you how
wonderful they are. You probably do not get many opportunities to
talk to people like me. But you should do more of that. Come to
Philadelphia. I will have the coffee, and you bring the danishes.
[Laughter.]

I can show you over, over hundreds, hundreds of retired, church-
going Americans who are in real trouble and need help, and this
predatory lending-and I thank you so very much for the oppor-
tunity of letting this grandmother speak a piece of her mind.

[The prepared statement of Ms. Harding follows:]
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BEFORE THE SPECIAL COMM1ITEE ON
AGING

Hearing on Predatory Lending:
Are FederalAgencies Protecing Older Americanfrom Financial Heartbreak?

February 24, 2004

Testimony of Veronica Harding

My name is Veronica Harding. I will be 75 years young next month. I am a retired

machine operator and domestic worker. I worked from the time I was 17 until I had to stop

working in my 50's on account of my bad back. I support myself now on my Social Security and

a very small pension.

I live by myself in the small Philadelphia row-house that I have owned for the last 24

years. I paid $7,500 cash for the house in 1980 and I think it is worth about $30,000 today. I

love my house, and, it is all I have to show for my lifetime of work.

I almost lost that house, from a combination of being taking advantage of and of not

knowing what I was doing. I appreciate the opportunity you are giving me today to tell the story

of what was done to me, how I woke up to what was happening, and the many beautiful people

that I have met along the way of getting help for myself and of starting to speak out against this

disgraceful thing called predatory lending. I felt ashamed when I first discovered what I had

gotten myself into, and I felt ashamed to talk about it. But then I realized that if I could help

others avoid getting into this trouble, I just had to do it. By talking out, like what I am doing

today, I have started to feel like a person again.

The first thing I'd like to say is that I have learned the hard way that debt is a lot like
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drugs. They start by sending you credit cards in the mail, making you believe that you can

instantly buy the things you can't really afford, and making you think that's the smartest thing

you could do for yourself. And before you know it, when you start sinking into debt that is too

big to handle, they come selling you the hard stuff the mortgages, telling you this will make

everything better.

I got booked on credit, like a lot of other folks. I'd use my cards or I would occasionally

borrow a couple thousand dollars from a finance company to do some small jobs on my house.

But then the hard stuff got me. One day, a man came to my house, and told me he could get me a

steel security door. And, he told me, it would be a good idea to consolidate all my debt into the

same loan that would pay for the door. He made it sound so easy and the smart thing to do. That

first big mortgage was $17,000. But within a couple of months of taking out that mortgage, I

started getting calls from that company, and then from other companies, offering to lower my

payments and consolidate my bills. I ended up refinancing around three or four more times. By

1997, the mortgage debt on my home was over $38,000. Now remember, I have very little

money to live on, my house was all paid for, and it's not even worth the $38,000 1 now owed. I

want to talk more specifically about this last loan-or, I should say, two loans-that almost put me

out of my house.

I really don't remember much about this transaction. I remember the nice man who

called me up on the telephone. He seemed to know something about me, and told me that he had

something important to help me with my bills. I remember him saying, "You got the coffee, I got

the danish." Honestly, I really thought he was doing me a favor. It's embairassing to admit that I

never understood what I was signing, but, you know, there are so many papers involved and these
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salespeople are very smooth talkers. The fact is. though, I now realize that I didn't know what I

was doing. I certainly didn't know they were burying me alive.

Later, after I realized I had gotten myself into deep trouble and went looking for help, I

started learning about the loans I signed for that day. Attached to my written testimony are some

of the documents I signed. At pages 1-1 and 1-2, you can see the Settlement Statement from the

loan. My lawyer has taught me that this is the document that shows you where all the money

went.

First of all, I want to point out the name of the company making me the loan: American

Mortgage Reduction, Inc. Senators, don't bother tryng to find that company, because it went out

of business soon after my loan. In fact, I don't think I ever heard from American Mortgage

Reduction after the man with the papers came to my house. The loan was sold right away to a

company named ContiMottgage Co. I paid them for a few years, and then I got transferred to a

company named Fairbanks Capital Corp. That's who has my loan now. My point in telling you

all this is that you have to pay attention not only to the people who are making the loans, but also

to the companies who are buying these loans.

On the first page of the Settlement Statement you can see at line 202 that the amount of

this loan was S35,250. It may seem odd to you that I didn't know at the time that I was

borrowing this much money, but remember, I wasn't trying to borrow a particular amount of

money. Actually, I wasn't trying to borrow anything. They found me and told me this loan

would make it easier for me to pay my bills. These people who come to our houses selling these

mortgages never talk about what we are borrowing or the fees we are paying. They talk mainly
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about the monthly payment and about how, if you take this loan, you will be making things better

for yourself. And who doesn't want to that?

You can see on the first page of the Settlement Statement that the loan was paying off a

$29,000 mortgage I had at that time, with a company named Industry Mortgage Co. Note the

first item listed, $5,595 in "settlement charges." These are all the fees I was charged. They are

listed on the second page, page 1-2. The first two items, "loan origination fee" and "loan

discount" add up to S3,525. My lawyer tells me that this is called "points," which is a fancy way

of saying "fees." What makes me really angry is thinking that I was borrowing money, more

money than I needed to borrow, just to pay these fees. And you can see that I had to pay even

more than that, if you continue going down the rest of the settlement charges I had to pay.

Now I want to show the part of the loan that gave me the biggest shock. If you look at

page 1-3 of my documents, it describes some of the terms of the loan I got myself into. It says I

had to make $308/mo. payments. That much I knew, but there is something else on here that

they did not explain to me when I was signing the documents. This is what they call a "balloon."

The way it works is that I was supposed to pay $308/mo. for 15 years, and then, in December

2011, when I'm 82 years old, I am supposed to make a payment of 829,0001 And if I can't make

that payment, they get to take my housel The other thing that is amazing about this is that, after

15 years, after paying $55,400 from my Social Security, I still owe them the ainount I owed the

last mortgage company in 1997 when they refinanced me.

The last thing I want to point out about this loan is that it was actually two loans, again,

something I didn't realize. If you go back to page 1-1, it says at the bottom that I put $2,565.88

of my own money into the transaction. But I didn't. This money came from a second mortgage
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that American Mortgage Reduction had me sign at the same time. If you look at pages 1-4

through 1-6, you see that I signed a second mortgage for $2,815.88, and that, after deducting

more fees, I supposedly got $2,565.88. But I didn't get any money myself. This was the money

they applied to the first loan.

I never made a payment on this second mortgage, no one ever sent me a bill and I didn't

even know it was there, until my lawyer showed me. But it was put on my house. So that is how

the $29,000 mortgage on my house became a $38,000 mortgage that I just keep paying and

paying. And that doesn't even begin to explain where the $29,000 mortgage before that came

from. Because I can't find the documents from the earlier refinancings, I probably will never

fully understand those earlier loans.

It is fimny to think that, just like the predatory lenders, the people who first helped me

wake up to what had happened to me, came knocking on my door. They were like my angels: Ira

Goldstein and Rebecca Mack from The Reinvestment Fund and Paul Davies, from the

Philadelphia Daily News. They came separately, telling me that they were doing some research

about predatory lending and that they discovered me when they were doing their research. They

asked me for my loan documents, the ones ! showed you today, and they sent me to my lawyer,

lv Ackelsberg, of Community Legal Services. He is the one who is fixing my problem and

saving the house for me. He filed a bankruptcy for me, he sued the company that has my loan

now, and that $38,000 mortgage problem is being reduced to a $20,000 obligation I can afford.

My picture was on the first page of the Daily News, and then I started giving talks at my

church and around the City. The mayor came to my house for a press conference and I also

spoke at a press conference at City Hall for the graduation of housing counselors from their
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predatory lending training program. Thealast page of my testimony shows the flyer, with my -

picture on it, that the City put in peoples' water bills, inviting them to call the Predatory Lending

Hotline, that sends people to housing counselors

You have asked me for suggestions about what government agencies can do about this

problem of predatory lending. Here are a few things I think you should think about:

1. Sto9 ating like credit is always a ggod thing
The more I've gotten involved in this issue the more I've heard it said that we have to be

careful about doing something about predatory lending because that might dry up credit The
truth is, some kinds of credit, like the loan they fooled me into signing, should be dried up. Just-
like food, all credit isn't good for you. I know mortgages can help people buy homes. That's
good credit But I've learned that they can also be used to steal people's houses. Especially for
us senior citizens, it's more important to help us save our homes from thieves and live out our
years in peace than it is to help us buy new homes.

2. Stop blaming people like me for getting into trouble and start tryn to protect us from
mDd~an lending

For a long time I was really ashamed about what happened to me. But now I realize that
what happened to me didn't happen because I'm a dumb person. It happened because I trusted
people and becausel didn't think to ask about what Ididn't understand, but more important than
that, it happened because there are businesses out there that are very smart at fooling people like
me. And it happened because you are letting businesses like these operate in our communities.
Right on my block, 19 other people got bad loans; that's what the researchers who found me told
me. The loan I got fooled into should have been illegal-ell those fees, the balloon payment, me
not really getting anything from the loan. I like to think of these loans like they are dangerous
products, like cigarettes or unsafe cars. Sure, we need education, but we also need protection,
too.

3. Beware of this thing called "pre-emntion."
I learned about this word, pre-emption, three years ago. In Philadelphia, we got our City

Council to bear our cries for help and they answered with a new law against predatory lending.
Two months later, some of those companies who were angry about our law went to the state
legislature and our law got pre-empted. It seems that because the state government is higher than
the city government, they get to undo what the city does. And now, I hear that the federal
government, which is higher than the states, is talking about preempting some of the good things
other states have done to try to protect their people. I think that is terrible. Instead of spending
so much tine tryiuig to upstage each other, the different governments should spend their time
trying to find ways to work together.
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4. Senior citizens need more housing counselors and lawyers like we have in
Philadelphia.

I was so lucky that there were people who could help show me what happened to me and
who could fix my problem. I hear that Philadelphia is unusual with it having housing counselors
and Legal Services lawyers who know about predatory lending, and that if I were in a different
city, I might have already lost my home. My lawyer has explained to me that Community Legal
Services actually had to give up federal funding in order for it to continue doing its work because
of restrictions Congress placed on what Legal Services lawyers are allowed to do. That is a real
shame. We need more lawyers and housing counselors and you need to let them do their jobs.

5. Spend less time talking to the big fellows and more time talking to people like me.
I figure that the predatory lenders come here and hire fAncy lobbyists to tell you how wonderful
they are. You probably don't get many opportunities to talk to people like me. But you should
do more of that Come to Philadelphia, I'll make the coffee and you bring the danish, and I'll
introduce you to hundreds of retired, church-going Americans, who are in real trouble and need
your help.

Thank you so much for letting this grandmother give you a piece of her mind.
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BALLOON NOTE

THE FINAL PAYMENT UNDER THIS NOTE IS SUBSTANTIALLY GREATER THAN THE
PREVIOUS PAYMENTS. YOU MUST REPAY THE ENTIRE UNPAID PRINCIPAL
BALANCE OF THE LOAN AND UNPAID INTEREST THEN DUE. THE LENDER IS UNDER
NO OBLIGATION TO REFINANCE THE LOAN AT THAT TIME. YOU WILL, THEREFORE,
BE REQUIRED TO MAKE PAYMENT OUT OF OTHER ASSETS THAT YOU MAY OWN,
OR YOU WILL HAVE TO FIND A LENDER, WHICH MAY BE THE LEND THAT YOU
HAVE THIS LOAN WITH, WILLING TO LEND YOU MONEY. IF YOU REFINANCE THIS
LOAN AT MATURITY. YOU MAY HAVE TO PAY SOME OR ALL OF THE CLOSING
COSTS NORMALLY ASSOCIATED WITH A NEW LOAN EVEN IF YOU OBTAIN
REFINANCING FROM THE SAME LENDER.

OWINGS MILLS, MARYLAND

U ,356250.00 December 4th. 1996
Date

.; ... __ .... r. PHILADELPHIA. PA 19132
[Properly Address

1.' BORROWER'S PROMISE TO PAY
In return for a loan thft I hras received, I prornmb o pay US. $35,250.00 (tthi amount is called

pritotpar), plus Interest. to the order of the Lender. The Londer Is AMERICAN MORTGAGE
REDUCTION. INC.. I understand that m Lrder may transler this Note. The Levnder or anyone who takes
this Note by tansler and who Is entiled to raes" payments under this Note IS calsd the 'Note Hotder.
2.. INTEREST

Interest wilt be charged oan unpatd prIncipal unlUl the tlu Amount of principal hs bean patd I wtll pay
Interest Al a yearly rate ol 9 %. interest wilt be charged untll the principal has bean paid In htil

' The Inhtt rste rM Dd by thIs Section 2 ts the rate I wi pay both before and alter any default described
In ScUton OM) of this Note.
3 I PAYMENTS

I we pay pincipal and Interest by mnt payments every month.
I will make my monthly payments. except for the final payment, wil be in the amount of U.& 308.04

As' Rg alt scheduted payments o prcWl and Interest sre made on thak due dats the NWt payment wfi be
U.s $29.05i6.6

I t will make my monthly paymentr on the 5th day 01 oeah menth beginning oan January 9th, 1997. 1
make these payments ery month untl December 9th. 2011. on whteh dtoe I wi pay In bib a of the

remraing principat scred terest and any other charges. deacrbed below, that I may owe under this Nols.
tknbs applicable taw provides oerws, a amnts wilt be opplbd Mt to Accrued and unpaid Interest to the
daie of payment and te rsmainder. i ay, to the unpaid princlpal balance. Any ret& chargese collection costs
ang expes, dIshonored chack charges and payments made by the Note Holder to enforce thbt Note andDor to,
protect the Note Holders Interests under the Security instrument (s defined In SectIon i) wilt be assessed
seearately.

I wbti make my monthly payments at 1653 THE FAIRWAY SUITE 209. JENKINTOWN. PA
19048 or at a difterant plase I requied by the Note Holder.
4t BORROWER'S RIGHT TO PREPAY

I hav the rtIght to make payments ot pbliclpal at any Wtne beaobe they arm due A paymant ol prIncipal only
IS known as a prpayment. when I make a prepayment.

I may make a fill prepayment or partial prepaymants without paying any prepayment penalty. The Note
Holder wIl use at of my prapaynents to reduce the amount 01 pd=ricaW that I owe rmdr this Note. It I make a
partial prepyniren% thers WI be no changes In the due dtles or Amounts of my mornhrl payments untess the
Note Holder aerees In wiltg to those changese Except as provided In section 5S the Note Holder eams any
prepad tdInance charge at the tlme the ban In made and no part of A wIl be refunded r I pay In fuaa ahead of
schedute.
5. LOAN CHARGES

Us law or rgultAZn. which apps to thOf lban and whith sfts miun an chrargest Is inalty Interpreted
so that th Interest or other loan chrgW coecbd or to be coeoted In connectlon wtRh this loan exced the
paritied it, them 1 any swch Interest rndlor othar ban charges shalt be reduced by the amount necessary
to reduc the Interest antor other ban charges to the pamitted Wt; and t Any. mm altredy collected om
me which uexded pnrrlttd helsw wi be retunded to me. The Note Holder may choose to make this refund
by reducing th prIn:ipac I owe under thib Note or by raling a dtirct payment to me: If1 refund reduces
prfctpal, the reduction wtst be tbrated as a panel prepaymsnt. 1-3
b. BORROWERS FAILURE TO PAY AS REQUIRED

. *a I o#{. ...... . . . . ............ rf t c.-.-.
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FEDERAL TRUTH-IN-l1NDINO ANOUWZ FINANCED IEIMZAION

Itemization of the Amount Financed of S2.B1S.88

5 -2.565.8B Amount given to you directly

9 i N/A Amount paid on your account

amount paid to others on your behalft

5 0 to appraiser

5 0 to credit bureau

* 83.00 to public officials

S 0 to title insurance cwnpany

S $ N/A to credit insuranc, company

5 ' 167.00 to VAL=NT TITLE COKPANY, closing attoruey

$ O to , title searcb

$ to

* _ _ _ _ _ _ _ _ _ t o

* _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ t o

$ _ to _ _ _ _ _ _ _ _ _ _ _ _ _ __t o

$ _ F - - - - -_to

$ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ t o -

$ I to -_ _ _ _ _ __t

$ ,_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ t o

0 Prepaid finance charge

r(Ke) acknowledge receipt of the original of this Federal
Truth-In-Lending Amount Financed Itemization form, this 4th day
of December, 1996.

VERONICA HARDING

1 1-5
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The CHAIRMAN. Well, Ms. Harding, thank you very much. If you
are a little person, that is a pretty loud voice, and I think it is
being heard outside Philadelphia today, and we thank you for that
testimony.

Now, let me turn to all of you with questions.
Gavin, you just heard Ms. Harding talk about preemption, and

you spoke pretty forcefully about preemption and the Comptroller
of the Currency. Does your association have any further views
about the role of Federal regulations in general, especially, we are
talking about in regard to GAO's recommendation for further em-
powering the Board of Governors of the Federal Reserve? If you
would speak to that and also your frustration again about what is
happening to preempt States from the kind of enforcement author-
ity that you have had?

Mr. GEE. Yes; thank you, Mr. Chairman. Well, as I understand,
the GAO recommendation is to empower the Federal Reserve to
grant them more authority over essentially subsidiaries of holding
companies.

The CHAIRMAN. That is correct, yes.
Mr. GEE. Nonbank entities that engage in lending. Let me say,

Mr. Chairman, that we work very closely with the Federal Reserve.
They are our partner in State-chartered Federal Reserve member
banks and also with bank holding companies, we work closely with
them. We have a very good working relationship with the Federal
Reserve.

We believe that it is appropriate, certainly, to have more regu-
lators and more cops on the beat, if you will, with respect to preda-
tory lending. I believe our concern in this area is that based on the
OCC preemption, what you will have by empowering the Federal
Reserve is with nonbank entities, you will have jurisdiction shared
by the FTC, the Federal Reserve and the States, whereas, because
of OCC preemption, national banks and their subsidiaries will only
have a single regulator, and you will not have that oversight; you
will not have examination that is currently being provided by the
States. You will not have that in the Federal Reserve. I assume
they will not have jurisdiction also over those subsidiaries of na-
tional banks.

The CHAIRMAN. That is what I was just going to ask. That would
include the subsidiaries of national banks within the national
banks' holding companies, would it not?

Mr. GEE. It would include the subsidiaries of the national banks.
Quite frankly, that is our major concern is those subsidiaries of the
national banks. There are hundreds and hundreds, if not thou-
sands, of those companies. We are seeing those companies turn in
their-licenses where they are currently licensed by the State. These
are entities that are actually chartered by the States; have histori-
cally been chartered by the States.

Most States, like we do in Idaho, examine those entities. We li-
cense many of those entities, and it is those entities now that we
are being preempted from exercising not only any kind of licensing
or regulatory authority over, but our office and the Attorney Gen-
erals' offices in our States are being preempted from taking any
kind of enforcement action against those entities. We do not have
the ability to respond to consumer complaints and inquiries. As you
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probably know, Senator, in our State, the OCC has no office, no
presence in Idaho.

When consumers, particularly elderly folks, have complaints or
concerns, they like to come in; they like to visit with us. Often, we
will go out to their homes. We have five people on my staff dedi-
cated to dealing with those kinds of consumer complaints and in-
quiries, whereas, the OCC has no presence in our State. You have
to call an 800 number in Houston. That number is not even listed
in our phone books to my knowledge. So, all of that is being pre-
empted by this recent action of the OCC in dealing with national
bank subsidiaries and national banks themselves.

Let me just mention, in our State, Idaho may be somewhat
unique. We only have one national bank actually headquartered in
Idaho, a community bank. But national bank branches in Idaho
represent about 70 percent of the market share in Idaho. So, a lot
of the complaints and inquiries we receive are against national
banks and national bank subsidiaries.

So to take the States out, to take our ability to respond to our
own consumers, just seems to me to be a huge policy mistake.

The CHAIRMAN. Well, I believe I concur with you on that. You
know, having once been a State legislator, but also understanding
what the average person thinks when they think of government
and when they think of help from government, they think local and
State almost always at the beginning of that thought process, who
can they reach the quickest, or who do they know or know someone
who might know. Sometimes, our Federal Government agencies
are-I will not say inaccessible but say daunting to access, maybe,
is a better word for it.

Mr. GEE. Well, absolutely, and we believe at the State level, we
are the first line of defense.

The CHAIRMAN. Yes.
Mr. GEE. We are the first ones people call. They know to call the

State banking departments. They know to call the State financial
regulators. They look to us for.help and assistance, and for us, now,
to be preempted by this very large class of potential mortgage lend-
ers, mortgage brokers, finance companies, virtually anybody in the
lending business, now, that is a subsidiary of a national bank, we
are preempted. Our ability to help those people, our ability to ex-
amine, license, regulate in any way has been preempted by this
most recent OCC ruling.

The CHAIRMAN. All right;-thank you for that statement and that
response. We will pursue that with the Comptroller, and, as I am
sure, others are. I think when we see the impact of that kind of
regulation, we get more State examiners and more finance direc-
tors like you coming forward in that area, that is something that
I think Congress is going to want to take a look at. So I thank you
very much for being here.

Mr. GEE. Thank you, Mr. Chairman.
The CHAIRMAN. Ms. DeSalles, what do you think the Federal

Government should do to obtain the necessary dat'a about how this
particular fraud impacts our nation's seniors? It sounds like AARP
is attempting to gain a grasp of the impact of it; obviously, your
educational outreach and all of that. Have you, yourself, polled the
membership of the AARP specific to this area of concern? Of
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course, my question is how the Federal Government might gather
that kind of information.

Ms. DESALLES. I am not aware of any specific polling. Certainly,
we have heard about numerous situations as was so eloquently de-
scribed by Ms. Harding. It has been brought to our attention in re-
ports from all of our States. People look to AARP for assistance in
this area. But to be more specific, I am not aware of any specific
polling of our membership on this issue.

As far as the Federal Government's data collection, I have not
read, of course, the GAO report. I just got a copy of it today.

The CHAIRMAN. Right.
Ms. DESALLES. But we have a very well-respected research arm

at AARP, and we are fully in support of any effort to add to the
body of knowledge through data collection. I do not have a specific
recommendation to offer, Senator Craig.

The CHAIRMAN. Well, we might challenge AARP to look at its
membership and maybe do some information gathering in this
area. I will have to tell you that we had the CEO of AARP in Idaho
last week testifying at a health conference, and a comment was be-
cause a young man in the audience had turned 50, they said the
reason we had not caught Osama bin Laden was because he had
not yet turned 50, and AARP had not gone out to find him. [Laugh-
ter.]

Ms. DESALLES. That sounds like Bill Novelli.
The CHAIRMAN. So I suspect that we might look to you, also, as

a way of finding out reaction from an older community of Ameri-
cans as it relates to this impact. So we will be engaging you and
AARP as it relates to that.

Any other-go ahead.
Ms. DESALLES. I will ask staff to see if we have done-it is pos-

sible that we have done some polling on that issue that I am un-
aware of.

The CHAIRMAN. Well, what often happens, and. as I turn to Ms.
Harding, the thing that she said so clearly often happens in these
situations: elderly people I guess-I can use a Western phrase-
hunker down, or they are quiet about something they did because
they are embarrassed about it.

Ms. DESALLES. Absolutely.
The CHAIRMAN. They will not come forward and speak up, or

they do not know where to go to speak up. So, they walk away
maybe having lost a home or a large chunk of their equity or their
assets simply because they are embarrassed. They feel they were
taken. I am thinking of you and a way to access an information
base that might tap that kind of concern or response that we might
not otherwise be able to gain.

Ms. DESALLES. I will have my staff get back to you on that.
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SUBPRIME MORTGAGE LENDING AND OLDER BORROWERS

ODUCTION higher fee to compensate for the greater risk of
delinquency and the higher costs of loan

ubprime (that is, non-prime or below servicing and collection.
4

Led credit) mortgage lending industry
own significantly in recent years, There is increasing concern about the growth in
ling from a $35 bilion industry in 1994 subprinte lending for several reasons. First,
$140 billion industry in 2000 (Ftgure I). there is growing evidence that many borrowers

who qualified for less costly loans received
subprime loans. One study found that between
10 percent and 35 percent of "A-" subprinme

ti~a.1: IinhsrtthmbmiSilW borrowers qualified for "A" mortgages. but
(~imbmmllW4tl received and were paying for more expensive

subprime mortgages.
5

Second, the percentage of foreclosures
associated with subprime mortgages appears to
be increasing. A recent study in Chicago found
that 25 percent of foreclosures in 1998 involved

1a tiss Iff ln ,1 ma 2borrowers holding mortgages with high and
e , exsremely high interest rates, up from 10 percent

in 1993.6 Similarly, in Atlanta, while the
overall volume of foreclosures declined by 7
percent between 1996 and 1999, the volume of
foreclosures started by subpnne lenders grew

m nf tmortfiggs currently represent 13 by 232 percentL
P.. In or -O -ogg ogu n,- al
increase from 4 percent of originauions in 1994
and 12 percent in 1999.2

Most subprime lenders are mortgage or
finance companies, although lenders can also
be thrifts. banks, or affiliates of banks.
Historically, subprime loans have been made
to borrowers with blemished (or non-existent)
credit records,

3
and the borrower is charged a

I Analore, A. Inside Mortgage Finance
Publkcatons Personal comunriicuton (February
20,2001).5

Inside Mortgage Finance Pnblicirinnsu, The
Mortgage Market Statistical A-nna Vol. 11.
(2000).
3 Includes recent delinquencies. foreclosines.
bankruptcies, low credit risk scores. and high debt
service to income rais. See Board of Govemors
of the Federal Reserve System. Fedral Deposit
Insarance Corporation, Office of the Comptroller
of the Currency. and Office of Thrift Supervision.

Third. there is growing evidence of predatory
lending practices in the subprinme lending
market.' Practices such as charging exorbitant

Expanded Guid-rcefor Subpine Lending
Programs. (January 2001). 0. p://ww Idiceos>
a Williams, R.. Nesiba, R. e. al. The Changing
Face of Inequality in Home Mortgage Lending'
Noure Dame Sociology Working Paper 2000-1I.
(November. 2000).
5 Federal Home Loan Mortgage Corporation. (1996).
5 NietoGonea. A.. eL al. Preying en Neighborhoods:
Sabprime Mortgage Lnding and Chiroglond
Forectosares. National Training and Inforinaton
Center. (September 1999).
7 Grrenstein, D. and Herbert, C Analyzing Trdtn in
Snbpriote Ongnrionaw and Foreclosoieso A Case
Stud ofrthe Atlanta Maro Area. Abi Associates Inc.
(FPbn-ay 2000).
t U.S. Deparnment of Housing and Urban
Development and U.S. Deportment of Treasury.

Data Digest Number 57 -
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fees and interest rates often occur when

subprime borrowers awe unsure about their credit
history and loan eligibility, or are unaware of

mortgage details (balloon payments and

prepayment penalties, for example).

Fouth, specific demtograpphic groups are
disproportionately represented among subprime

borrowers. Recent analyses of Home Mortgage

Disclosure Act (HMDA) data reveal that

ninorities with incomes similar to non-
minorities are significantly more likely to

receive a subprime nmongage.9

Sitilarly, there is evidence that older
homeowners are being targeted. A recent study
found that borrowers 65 years of age or older
were 3 titmes more likely to hold a subprime

mortgage than borrowers less than 35 years of
age.'t Figure 2 shows that for borrowers 45 and
older, 56 percent of mortgages were subprime,
while for borrowers younger than 35. only 12

percent of mortgages were subprime.

FIFenrL Prbn. -d S naph.. Urriegp
Se nnsby AV

f a

METHODOLOGY

This Data Digest presents results from a study of

4,342 mortgage borrowers who had acquired

first lien mortgages between January 1996 and

Curbing Predawory Homw Mongagc Ltdbg A Jouit
Repon. (lune 2000).

9 Ibid.
t° La., L, et at. Sabprui Lending: An
Inrvungauon of Econodic Ef7iecY. Unpublished
paper (Februeary 2000).

June 19 9 7 ."t Respondents were asked an
extensive array of questions related to their
mortgages. Survey responses were matched
with lending firmal

2
and credit scomes.1

3

Regression analyses identified financial risk,
demographic variables, and a variety of other
factors as being significant in the likelihood of a
borrower having a subprime mortgage.'4

Analyses conducted for this Data Digest
examine older borrowers,

5
and the differences

between older prime and subprime borrowers.

FINDINGS

Fin fcil Risk Factors

For two financial risk factors, credit history and

loan-to-value (L'V), older subprime borrowers
had higher risk than older prime borrowers.
Credit Hislorv. FIgure 3 shows that older

borrowers with lower-risk FICO scores (that is.
680 and above) were less likely to hold a
subprime.mongage than older borrowers with

higher-risk FICO scores. However, II percent

of older subprime borrowers had lower-risk
FICO scores.

" Bortowers were randontly selected from a sample
of borrowers gerated by DataQuick, a proprietaty
firm tha collects and analyzes mrongage ransartion
data from county recods.
1
2

Usijg industry munces aed information from HUD
and the Federal Resrve Board. a List of
approximately 50 lenders was created representing
those institutions that prnmarily make subphime loans.
I' For this study. FICO credit scores were identified
for the borrowers. RICO refers to the Fair. luaze and
Company credit risk scoring models, the most widely
used models to measure consumer credit. 1Uis

method uses score models and mathematical tables to
analyze a borrower's eredit history sea m sndense this
itfotmation into a single numerical value used to
predic futuh e credit performnatee FICO sres
generally range from 300 to 850, with higher cares

indicating better credit history.
" Due to the stmUt sample of older borrowers,
analyses in this Data Digest me limited to cross-

talthiooL.
t
' Raoa. P. "Sabprime Lending: Cattascteristics of

Older Borrowers. Psentation to AARP
(November 200). Older borrowers are defined as
horeiners 4S years of age and older.

Data Digest Number 57 -
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tan-po-Valyc (LTV) 1
6

Figure 4 shows older
borrowers with low LTV ratios (defined as
below 80%). Of these older borrowers with low
LTV ratios, approximately one-half (48%) had
FICO scores of at least 680. While most older
borrowers with low LTVs and high FICO scores
held prime mortgages (43%), 5 percent held
subprirne mortgages.

FlP. 4: Crt Rshk Sc-e- dr Olils Pdnn ond
SW*hprtg Be-e nn- sdot L.. LTV

r..we..

,i't
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Demtographk Factors

Older female and minority (non-white)
borrowers were more likely to hold subprime
mortgages than were older male and non-
minority borrowers.

16 LTV is the principal amount of the loan an a
percert of the vaine of am home. The lower the
LTV. the smaller thde tan relative to the collateral in
the bome and, therefore. the lower ther nsk of the
mortgage

Gender. Older female bortowers held 45
percent of subprime mortgages and only 28
percent of prime mortgages.
Ethnici. Older African-American borrowers
held 18 percent of the subprime mortgages and 7
percent of the prime mortgages (Ftgure 5).
Older Hispanic borrowers held 7 percent of the
subptime moetgages and only 2 percent of prime
mortgages. Conversely, older white borrowers
held 68 percent of the subprimne mortgages and
85 percent of the prime mortgages.

Additional Factors

Application Hurdles.
Three application hotdles. asking a borrower to
pay off debts, turning down a borrower for a
mortgage, and asking a borrower to provide
additional documantation. were examined. Of
older borrowers who had been asked to pay off
debts or had been turned down for a mortgage, a
higher percentage were swbprima borrowers.
Asked to Paoff . Fifty percent of older
subprima borrowers were asked to pay off debts
compared to 10 percent of older prime
borrowers.
Tumred Down for a Morraoee. Over one-fourth
(26%) of older subprime borrowers had been
turned down for a mortgage, compared to 3
percent of older prime borrowers.
Asked to Providc Addiuionla Dormenration.
More than 4 of 10 older borrowers were asked to
provide additional documentation, 41 percent of
older subprime borrowers and 46 percent of
older prime borrowers.

Data Digest Number 57 -
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Life Disrrprors.
Older subprime borrowers were more likely to
have reported a decrease in income or have major
medical expensesriltess 'within the past few
years" than were older prime borrowers.
Decrease in Income. Over one-third (36%) of
older subprime borrowers reported a decrease in
income within the past few years compared to 10
percent of older prime borrowers.
Medical Exrpenses/filbess. Over one-third (38%)
of older subprime borrowers reported either a
major medical expense or illness, cotmtpared to 13
percent of older prime borrowers.

Search Behavior.
Older subprime borrowers were less likely to
report having searched for the best available
interest rate than were older prime borrowers.
Older subprime borrowers were also more likely
to respond to lender advertisements than were
older prime borrowers.
Interest Rate Searchin . Approximately 6 of 10
(58%) older borrowers holding subprtme
mortgages reported searching "some' or "a lot"
for the lowest interest rare available. compared to
71 percent of older prime borrowers.
ResPontdinn to Adverisements. Over one-third
(35%) of older subprnie borrowers reported
having responded to advertisements offering
"guaranteed approvals" or "mortgage loans for
people who may have had credit problems."
compared to 6 percent of prime borrowers.

Financial Perceptions and Mortgage
Prepared.ness.
Older subprime borrowers were less likely than
older prime borrowers to feel in control of their
finances and less well prepared for taking out a
mortgage.
En Control of Finances. Seven percent of older
subprime borrower and 5 percent of prime
borrowers either disagreed or strongly disagreed
that they were in control of their finances.
Morerare Preparedness. Older subprime
borrowers were less likely to be prepared for
taking out a mortgage, as 15 percent of subprime
borrowers reported that they were not familiar
with common mortgage terminology compared
to 4 percent of prime borrowers.

SUMMARY

As expected. financial risk (that is FICO scores
and LTV) was a key factor in the likelihood of
an older borrower having a subprisre or prime
mortgage. However, significantly, II percent of
older borrowers with high FICO scores held
subprime mortgages.

In addition to financial risk, a number of other
borrower factors differentiated older subprime
and prime borrowers. These included key
demographic variables, as well as application
hurdles (asked to pay off debts and turaed down
for a mortgage), life disruptions, search
behavior. financial perceptions, and the
borrower's mortgage preparedness.

Demographic variables suggest that older female
and minority borrowers were mare likely to hold
a subprime mortgage than older male and non-
minority borrowers.

Other factors also revealed distinctions between
older subprime and prime borrower: subprime
borrowers were more likely to have been tamed
down for a mortgage, and to have responded to
an advertisement offering "guaranteed
approvals" or -mortgage loans for people who
may have had credit problems."
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OLDER SUBPRIME REFINANCE MORTGAGE BORROWERS

UCTION funds for other exipernditures.u This can reduce
the amount of equity a borrower has in a home,

rime mortgage lending industry and increase both the monthly payment amount
Si173 billion in loans in 2001,1 and the loan's length of maturity.

5

ing II percent of total mortgage
ns.

t
Historically, subprime (that is, For borrowers with less than perfect credit, or no

or below 'A" rated credit) loans have credit, getting a legitienate home purchase
to borrowers with blemnished-or subprime loan may be the first step toward
ti-credit records; typically, homneownership. For subprime refinance
are charged a higher fee to borrowers, however, there are concerns about
te for the greater risk of delinquency several aspects of the subprime mortgage
gher costs of loan servicing and lending market.
,3

First, market segmentation in mortgage lending
mty of subprine loans are refinance results in differential access to pnme credit for
cording to Home Mortgage Disclosure many borrowers.

6
Studies have shown that

)A) data, the subprime home refunance minority7 and older
0

borrowers are
tged from 74 percent of subprime disproportionately represented in the subprime
996 to 65 percent of sttbprime loans in refinance market. Further, two recent studies
are I). suggest that berareen 30 percent

9
and 50

percent"
0

of subprime mortgage borr wers could
qualify for lower-cost 'A' loans, but are paying

1: Subpnre ane H-Pie ad ceunauca for more expensive subprimne loans instead.
Laud4: t996-2000

Second, there is growitng evidence of predatory
lending practices in the subprime mortgage
market. One recent study found that more than
one-third of the subprime refinance borrowers

4
Caoer. G..et a. Recoil De-oIrt eate in Hoaoe Equity

Leading Fedna R-e BYllktin (April 199i).
mBdy. P. .e atu Tbe Effeta nf Rernn Monte&

Relfaia Fed-rnJ Rsearre Orlte/r iat(My2000)
6 Se fo ef sanp Nannuat Traiaieg and tf aia
Center. C(rrar Rare reiag dlnneg (laie2062).
7

Ceate far Cnartuiy Ctinge Rtsk a Rare? R-cial
DapiS s-s aad h.n Subpri- Refinance arke(Mray
2002).
1 Wees. N.. ad H- -man.. S. (2001). Stbprine
.Uoegaee Leading ad Old-r 8--enncrs. AARP PuoMc
Pelicy tsatim.e DD57.
a Fedral Hm e Lam M nirgage Cnap-n-tinu. Auir enrd
Under.r-Aqg Ripen: SUeking Mnergege Lending Srlper
ned Fnirer-rfr t neai- 5 Ftredni (Sepineber 1996).
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While borrowers may refinance to reduce the
interest rate of their mortgage, many borrowers
liquefy some of their home equity as a source of
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eanmined in the study may have had predatory
terms included in their loats. 

t

Third, there is concern about the increasing
percentage of foreclosures associated with
subprime mortgage leading. Studies in both
urban

t2
and suburban

t t
areas have found that the

volume of foreclosures associated with subprime
loans has increased considerably in recent years.

ME1HODOLOGY

This data digest presents results from a national
study'

4
of 1,008 subprime and prime refinance

mortgage borrowers at least 65 years of age who
acquired first lien mortgages between January
1999 and December 2000. Borrowers were
selected randomly from public mortgage
records"

5
and identified as subprime or prime.

t 6

Using the sample of prime and subprime
borrowers, a telephone survey was conducted to
obtain information from borrowers about their
mortgage experience, including their search
behavior, their knowledge about the mortgage

I I S ,t K. Ubby, M. Stdar W,,&h. rrMobirb
Coif-f. ' Srbp- Mrrg. M.o., Calforna
Reioves-nea Cornrnia (Nebor 20

0
1 ).

1
2
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process, and their currentt satisfaction with the
mortgage they rcived

FINDINGS

Demographic Factors
Older borrowers who were widowed, female,
black, and less educated held a signficantly
gneater percentage of subprime loans than older
borrowers who were married, male, non-black,
and more educated. Widows, for example.
accounted for more than one-third (36°%) of
subprime loans, compared to 2S percent of
prime loans. Similarly, blacks accounted for
nearly one-third (35%/6) of subprime loans.
compared to only I S percent of prime loans.

Prime Subprime Total
Loaam Lam LoIas

(%) (%I (/)
MaritalSlnaus
Married 59 50 57
Widowed 28 36 30
Other 13 14 13
fGedee
Mate 50 43 48
f emal 50 57 52

White 73 58 69
Btlek is 35 23
Other 9 7 8
Hlsannic Oriein
Yes 3 7 4
Na 97 93 96
Educaion
c H.S.Degree 53 59 54

H. S Degree 47 4t 46

Use ofBroker or Lender
Older subprime refinarce borrowers were more
likely to have used a broker to obtain their loans.
More than one-half (53%) of subprime
borrowers used a broker, compared to only one-
third (34%) of prime borrowers.

T1he oaaoieol aralyis ofth.e varibe ararnoo' dan aoo
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fo Be .ppeit o ofF diarbioi on iih Be len of
e.prdfican drffee 1s bl Tb-(orr th be ai
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Search Behavior
Sixty-one percent of older refinance subprime
borrowers reported that the broker or lender,
rather than the borrowe, initiated contact
before getting the loan, nearly two times more
than reported by older prime borrowers (31%)
(Figure 2).

Over oneb-alf (54%) of older refinance
subprime borrower reported that they
responded to advertisements or sales calls that
guarartteed approval, while only 31 percent of
prime borrowers did so (Figure 2).

Prime and subprime borrowers differed in their
assessment of the imsportamce of several loan
features. Low monthly paymensts. getting
approved, and a quick thrimaround were the loan
characteristics more important to subprime than
prime borrowers while interest rate and
mortgage terms were more important to prime
than subprime, borrowers (Figure 3).

Utderswandg of Loan Ter eand Famwriily
t.ih the Aforiage Pharo
Older subprime refinance borrowers were less
likely than older prise refinance borrowers to
report completely understanding three key loan
terms: prepayment penalties, points and fees,
and intereat rate (Figure 4).

FW. 4: ad. Fr sd Sdpr Refaac.
san: Cas*I Wy U&esd t .T. -

-rae

Older ssbprime refinance borrowers were Iass
likely to be familiar with the mortgage process
than were older prime borrowes (Figure 5).
Subprime borrowers were less likely to be
familiar with their credit records, loan
qualification requirensents. mortgage rates and
costs, types of mortgages available, and basic
mortgage terms.

Fig 5; 01d.. Nine td S-bp- Puf- McWllS
Brr--': F .dieuy wih h MnPlP P-

G~ 'I

t._ II

-Morrgage Reflinacig
Older subprime refinance borrowers were more
likely to report having refinanced more than
once in the past three years and more likely to
consider refinancing within the next 12 months
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to get cash back or consolidate debts than were
older prime borrowers (Figure 6).

FWr- 6 Old. PaneD Sdpr 5 we
U-Pl Bam: Mt Pw TV

Borrower Perception of Mortgage Recered
Older subprimne refinance borrowers were less
likely than older prime borrowers to feel they
received: the loan that was best for them, rates
and terms that were fair, and accurate and
honest inrlrmation. In addition. subprime
borrowers were less likely to want the same
loan again or to recommend the broker/lender
to a friend (Figure 7).

When asked if their loans were different from
what they expected, nearly one-half (47Y%) of
subprine borrowers said yes, compared to only
20 percent of prime borrowers Of those who
responded that the loan was different from
expected. 71 percent of subprime borrowers and*-
50 percent ofprime borrowers reported tiat the
loan was worse than expected..

SUNWARY

Older borrowers who were widowed, female,
black. and less educated held a significantly
greater percentage of subprime loans than older
borrowers who were manied, male, non-bliack,
and more educated. In addition, they were
more likely to have:
* used a broker to obtain their current loan
* bad the lender/broker initiate the contact;
* responded to guaranteed approval

advertisements:
* refinanced two or more times within the

past three years;
* been dissatisfied with their loans, and
* received a loan different from what they

expected.

In addition, these older subprire borrowers
were less likely to:
* identify loan characteristics associated with

the cost of the loan (interest rate and
mortgage terms) as important, while more
likely to report quick turnarounad, approval,
and monthly payment to be important;

* completely understand three loan terms:
prepayment penalty, points and fees, and
interest rate; and

. be falmiliar with the mortgage process.

These results suggest that older prime and
subprime refinance borrowers had significantly
different experiences with refinancing their
mortgage. Because home equity is the largest
component of the wealth of older households,
protecting this equity and expanding access to
credit an fair and affordable tetms is critical to
ensuring the current and future financial security
of millions of older Americans.
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EXPERIENCES OF OLDER REFINANCE MORTGAGE LOAN BORROWERS:
BROKER- AND LENDER-ORIGINATED LOANS

UCTION debated, and the U.S. Department of Housing and
ly, mortgages wer originated and held Urban Development (HUD) has conducted thnee
by financial inttiutions such as savings rule-makings over the past seven years regarding
commsnemcial banks, and insurance mortgage broker fees' tory to ensure that

s. Mortgage docuents. underwriting borrowers are not overcharged.
,edit requirements. and appraisals varied
huiton to instiuttion. With the developrtntr Aggressive "push markettng

t
by some mortgage

ondary mortgage market and the brokers has also raised a conccm that many loans.
2ation of loans in the late 1970s. mortgage particularly refinance loans,' are 'sold. not
egan originaung loans by serving as sought."

t
In addition, nmtngage brokers originate

tries between the borrower and the entity approximately half of all ubprinme mortgage
n: loan (that is, lenders or wholesalers).

t
loans," which have been identified as the primary
source of predatory lending practices.

The number of mortgage brokers grew at an
average annua] rate of 14 percent between 1991
and 1998.2 In 2000, 30,000 mortgage brokerage
companies, with an estimated 240,000 employees,
accounted for 55 percent of all home loans
originated in that year?

Mortgage brokers provide retail lending services,
including counseling borrowers on loan products.
collecting applicahon infotmation, orenring
ilquired reports and documents. and otherwise
gathering data required no complete the loan
package and mortgage iransaction.a Some mortgage
brokers indicate than they work with a number of
funding sournes and are in a position to shop for
the best loans for borrowers.

Hnwever, a concern has been raised that mortgage
hbokers may focus more on the short-term
profitability incrtsed at the origination of the loan
rather than on the long-lterm performance of the
loan since they are intermediaries who do not hold
loans through maturity. FPr instance, the question
of whether the compensation system for mortgage
brokers tnevitably results in higher interest rates or
higher costs for borrowers has been widely

' us. Oq-y w lf ns oJ uts 13 ap - Rat,,dwn.
tnidor atasosc o son oa~ tu t . 51 9 r -m a d n un it 2to
ato-t t is w .On e ,Icwnsl ns~ntvt7 fa
: w hlala xc. afsaRt AJik 1958. tW57.
Nvaan A-mtrie.f -M.aW Wia-s . oryfv t0.

rna d Ja 12. t0il h t

-rid-el 67l 51 0asy 29. 7 21t45. n140.

According to Harvard's Joint Center for Housing,
regulatory oversight has not kept pace wih
changes in the mortgage industry. A growing share
of mortgage loans, including the vast majority of
subpnme ioans, is not subject to federal Comnunmty
Reintvemnnt Act (CRA) eqaireements,' and
regulation of mortgage brokes as a profession
generally occurs at the state level outside of the
regulatory structure for mortgage lending. State
overnight of mortgage brokers is a patchwork of
laws and regulations. Some states have no ieneisue
requirements, and more than two-thirds do not
have examinatio requirements.` Pracntices of
cancero to regulators include multiple refinancing,
excessive up-front fees (such as inappropriate
points and closing coars), asset-based lrnding
without regard to the borrowe's ability to repay.
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overaggressive marketingu and targedtng of groups
such as minorities" and older persons.'

METHODOLO4GY
This data digest presents results from a national
study' of l COS borrowers age 65 and older
(hereafter referred to as older borrowers) who
acquired primne or subprime refinance loams-
between January 1999 and December 2000.
Borrowers were selected randomly from public
mortgage records"

6
and identified as having either

prime or subprimse loans."

A telephone survey of these borrowers was
conducted, and borrowers were asked an extensive
array of questious. including whether they obtained
their loan from a lender or broker. Statistical results
for this reporu were weighted"' so correct for the
disproportionate sampling design and for any
systematic nou-respouse tham could bias results to
ensure sample estimates appropriately represented-
the national populatioo of borrowers. Findings
(other than prime or subprinme status) reporsed in
this data digest ar self-reported dat obtained from
the telephone survey.

FINDINGS
Nearly half (49 percent) of refinance loans amnSg
older borrowers were lender-originated loans. and
39 percent were broker-originated."'
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Refdoanee Loan Type: Prime and Subprime
Broker-origunated refinance loans (33 percent)
were neary twice as likely as lender-orincted oats
(17 percent) to be subprime loans (see Figure 1).

Demographic Factors
Broker-oniginated refinance loans were ntore
prevalent than lender-originaled loans among older
refinance loan borrowers who were divorced.
femnale. or non-white (see Figure 2).
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Martin Stalts. Older refinance loan borrowers
who were divorced (58 percent) were more likely
than moamied borrowers (40 percent) to have
broker-originated loans.

gRae. Broker-originated loans accounted for a
larger share of loans among non-white borrowers:
64 percent of black borrowers and 66 percent of
Asuiu or Pacific Islander borrowe had hmker-
originated loans, compated to 38 percent of white
borrowers.
Genodr. Olden female borrowess (46 percent) were
slightly more likely thau older male borrowers (43
percent) to have bcoker-ortiginated loans.
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Search Behavior
Older mortgage borrowers with broker-originated
refinance loans reported more broker-initiated
contact, more reliance on the broker to find the best
loan, and a higher response to advertisenteas that
guaranteed loan approvals.

Initiation of Cont at. More than half of older
borrowers (56 percent) with broker-originated
loanm reported that the brokers initiated the contact
with them. while less tan one-fourth (24 percent)
of older borrowers with lender-originated loans
reported the lender had done so (see Figure 3).

Coasted on Lenders or Brokerr to Find the Best
Morgnzee. Seventy percent (70 percent) of older
borrowers with broker-originated refinance loans
reported that they relied "a lot" on their brokers to
find the best mortgage for them. compared to only
habl (52 percent) of older borroweas wilh lender-
originated loans (see Ftgure 4).

Rernonded to Adienisements. Forty percent (40
percetu) of older borrowers with broker-originated
loans reported that they responded to guaranteed
loan advertisements at least "a little," compared to
31 percent of borerowern with lender-originated
loans.

Mortgage Terms
Older borrowers with brker-onriginated refinance
loans were more likely than borrowers with lenr er-
originated loans to report that they had paid points
for a mortgage and have loans with a prepayment
penalty.

Paid Poient for Monrerta. Older refinance loan
borrowers with broker-originated loans (25
percent) were more likely to report that they paid
points for a mortgage than borrowers with lender-
originated loans (15 percent).
Prenavynent Penaly. Older borrowers with broker-
originated refinance loans (26 percent) were twice
as likely as borrowers with lender-originated loans
(12 percent) to report having a loan with a
prepaynent penalty.

Mortgage Refinancing
Older refinance loan borrowers with broker-
originated loans were more likely than older
borrowers with lender-originated loans to refinance
frequently. less likely to go back to the sanme
broker, and more likely to predict they will
refinance.

Nwnber of rhe, Refln-wed in the Part rhree
Year7. Approximnately one-third (32 percent) of
older borrowers with broker-ongilated refinance
loans reported having refinanced two or more tine,
in the past three years. comupared to 19 percent of
older borrowers with lender-origitated loans.
Refloancin from the Same Lender or Broker
Among older borrowers with broker-oniginated
loans. only 16 percent reported that they returned
to the same broker Lo refinance, while 40 percent of
older borrowers with lender-originated loans did
SO.
Will Refinance to Ger Crh Ba*. Founeen percent
of older borrowers with broker-originated loans
responded that they were either "somewhat" or
"very" likely to refinance within the neat 12
months to get cash back, compared to eight percent
of older borrowers with lender-originated loans.
Will Reficance to Comsolidatc Dcbt. Almost twice
as many older borrowers with bmker-originated
loans (19 percent) as borrowers with leader-
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origitated loans (I t percernt) responded that they
WCTC 'sotmewhatt Or -very" likely to refinance
within the next 12 rnouths to cotsalidate debts.

Borrower Pereeption of Mortgage Receved
Older borrowers with broker-originated loans
were more likely than older borrowers with
lender-originated loans to respond that the loans
were not the best for them, the rates and terms
were not fair, and they did nel receive accurate
and honest information fron their brokenrs.
Borrowers with broker-originated loans also
reported that they obtained worse loans than they
expected (see Figure 6).

Rereired Loan rhar Was Best for Them Twenty-
one percent (21 percent) of older borrowers with
broker-originated loans reported that they did not
receive a loan that was best for them, compared
to nine percent of older borrowers with lender-
originated loans.
Moartrze Rates and Terms Were Fair Oldcr
borrowers with broker-norginatmd loans (23
percent) were neary three tines more likely than
older borrowers with lende-oroginated loans
leight percent) to report that they did not feel the
rates and terms of their umrtgage were fair.
Rseeved Accurate and Honest snrotnrmtion.
Nineteen percent of older borrowers with broker-
originated loans reported that they did not feel
they had received accnrate and honest information
about their loans, compared to only seven p-ont
of older bomrrwers with lender-originated loans.
R-eived Worse Monriere than Eraecred
Twenty percent of older borrowes with broker-
orginated loans reported that they received loans

worse than expected, contpared to eight percent
of borrowers with lender-originated loans.

SUMMARY
This study rinds that borrowers with broker-
originated loans were touch more likely to report
that they did not initiate the contact about the loan,
and they relied more on the broker than borrowers
with lender-originated loans. In additon, borrowers
with broker-originated loans were more likely to
report having received loans with less favorable
terms such is prepaynent penalties and points paid
upfront than borrowers with lender-orginted lbst
Considering the high degree of reliance on
mortgage brokers by older borrowers, especially
umong minority and femnale borrowers, in making
important mortgage-related decisions, more
research is needed to better understand how
borrowers are affected by the ever-increasing
diversity in lending pnoducts and retailers.

Furthernore, because home equity is a key
component of wealth ansong older households,
assunrng that older mortgage refinance borrowers
obtain appropriate loans, regardless of who
originates them. is critical to ensuring the current
and future financial security of millions of older
Anericans.
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The CHAIRMAN. Great. Thank you very much.
Well, Ms. Harding, your testimony is important to this Com-

mittee. I think it exemplifies the very kind of thing that we are
pursuing here. We have high-quality professional people in the
lending business, and some of them, most of them, are very cred-
ible. There are others who are not, and of course, that is where we
are looking. Your experience, I think, clearly speaks to that.

I think your recommendation, your five recommendations really
are very critical to us. You have heard Senator Stabenow and my-
self and others talk about educating and outreach and an effort to
educate people to beware, to ask the questions, or to know what
to ask, or to know who to ask to be able to get the right questions
asked. All of that becomes important.

I am pleased that you have mentioned preemption. We do think
local as it relates to government, because that is where we access
it the quickest, and it is the most obvious to most every citizen. So
I think all of those recommendations are important, and we thank
you very much for that.

Your testimony today certainly adds to the overall work this
Committee does. We do not authorize. By that, I mean we do not
write legislation. That is not the role of this Committee. The role
of this Committee is to build a record and to hand it to the Bank-
ing Committee or the Finance Committee, to be advocates for peo-
ple like you who found yourself in a very difficult situation and to
be able to build a record around that and to make recommenda-
tions to these committees as to what they might do.

So before I close this hearing, let me ask if you have any further
comment you would like to make.

Ms. HARDING. The further one that I would like to say is that
what bothered me was that when I read in the paper last month
that we had in Philadelphia, there were 1,120 homes up for sher-
iff's sale. It made me feel that some of these people who were los-
ing their homes had gotten caught up in these bad loans, this pred-
atory lending. My heart just goes out for these people. It is so sad.

The CHAIRMAN. Surely.
Ms. HARDING. It is really sad what we are going through.
But like I said before in my testimony, I am so glad that I have

met good people. But the only way that you meet good people, you
have got to be a good person yourself.

The CHAIRMAN. Well, thank you very much. I think you fill that
category. I do not often get to Philadelphia, but when I do, I will
bring the danish. [Laughter.]

Ms. HARDING. I will have the coffee.
The CHAIRMAN. All right; if you will have the coffee, I will bring

the danish.
To all of you, thank you very much for your testimony and your

active involvement in this area. We appreciate it. The Committee
will continue to pursue, to identify the numbers. Gavin, we are
going to take a very serious look at these new regulations coming
out of the OCC and the impact they are having on State regulators
and the role that you are not being allowed to play now.

So I will also be quizzing my colleagues on the Banking Com-
mittee as to the whys and the wherefores of those regulations.
Thank you all very much, and the Committee will stand adjourned.
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[Whereupon, at 11:24 a.m., the Committee adjourned.]

APPENDIX

Senate Special Committee of Aging
Hearing on Predatory Lending:

Are Federal Agencies Protecting Older Americans from Financial Heartbreak7
Febraary 24, 2004

Mr. Chairman and members of the Committee, thank you for holding this important
hearing. I appreciate the opportunity to provide testimony on the problem of predatory mortgage
lending. particalarly as a affects older Americans. Although we caanot quantify the harm that
predatory practices inflict on seniors, we know that many face the loss of lifetime satings-and
of homes that house memories, allow for continued independence, and enable older Americans
to remain active members of longstanding connmmities.

My name is George Brown, and I am the Senior Vice President of the Center for
Responsible Lending (CRL) and the Director of our Washington, D.C. office My personal
interest in housing issues specific to older Americans goes back many years. t saved as the
Associate Deputy Assistant Secretary for Neighborhoods with the U.S. Department of Housing
and Urban Devlopment. At HUD, I was Senior Advisor to the Secretary on elderly hobaing
policy and programs and a principal author of the Section 202 Elderly Housing Program. I have
lectured on Special Housing Needs at Columbia and Yale Univemsities. I was also Managing
Partner in the first minority-owned development in Richmond, Virgin4i. which involved the
adaptive reuse of an historic hospital into rental housng for seciors.

I am proud now to be representing CRL, a nonprofit, nonpartisan research and policy
organization that promotes responsible lending practices and access to fair teems of credit for
low-wealth families. CRL is dedicated to protecting homeownnrship and family wealth by
working to eliminate abusive financial practices. CRL is an affiliate of the Center for
Community Self-Help, a North Camlina-based community development financial institution
Since 1980, Self-Help has provided over S3 billion in financingin 48 states, enabling more than
37,000 families to become homeowners.

CRL is encoaged that the US Senate Special Committee on Aging has focused on the
topic of senims harmed by predatory lending. Homeowneship has traditionally represented
most families' primary opportunity to build wealth for their children and economic security for
their own old age. Unfortunately, predatory mortgage lending has become a significant threat to
homeownersmp efforts. CRL estimates that predatory motgage lending coses Amertisca
S9.1 billim annually. stripping home equity from many mioeity. low-income, and elderly
homeowners.

At CRL, we hear finm victims of predatory lending all the time, and Self-Help has
worked hard to help people get out from under bad loans. Last May. we heard fom a couple in
Michigan who had lost their home of forty years to predatory lenders. In November. we heard of
an 84 year-old Californian with Aluheime's who had been talked into signing a reverse
mortgage; she got oat of the contract, but apparently never -rcovered he fem. Some years ago,
we learned about Ms. Dezell Wiley. In 1967, Ms. Wley purchased a home in Durham, North
Carolina, for S 13,500 in cash. By February 2000, at the age of 89, Ms. Wilcy owed more than
570,000 on the same house because offiscrefinance loans taken between 1994 and 1997.
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Several of Ms. Wiley's loans included a balloon payment and financed unnecessary credit
insurance and exorbitant fees.

The problem of excessive fees is two-fold: the fees seem painless at closing and they are
forever. They are deceptively costless to many borrowers because when the borrower "pays"
them at closing, he or she does not feel the pain of counting out thousands of dollars in cash.
The borrower parts with the money only later, when the loan is paid off and the equity remaining
in his or her home is reduced by the amount of fees owed. In addition, the fees are forever
because, even if another lender refinances a family just one week later, the borrower's wealth is
still permanently stripped away.

To illustrate this point, I thought it might be useful to turn your attention to the testimony
of an elderly African American homeowner from Washington, DC, whose story was included in
the Joint HUD/Treasury Report on predatory lending that was published four years ago.

Ms. H, a widowed 81 year old African-American homeowner who lives in Washington,
D.C. testified at the Baltimoreforum about her experience. In 1999, she was induced by
a mortgage broker to refinance an existing $118,000 mortgage loan into a new loanfor
$129,000.

Ms. H. testified that the broker persuaded her to take the new loan by claiming it would
retire existing unsecured debt. lower her monthly payments, cover her real estate taxes
and insurance, and lower her interest rate. None of these assertions was true. Infact,
Ms. H. 's new loan did not pay off any unsecured debt, raised her monthly payments. did
not cover her tax and insurance obligations, and, after a two year period, will
significantly increase her interest rate. Moreover. the new loan provided Ms. H. with
absolutely no other tangible benefit of any kind. Not only were no unsecured debts paid
off, but she received no cash outfrom the loan. The mortgage broker, however, made
$3,850 as a result of the transaction.

The same mortgage broker had originated Ms. H. 's prior mortgage loan, taken out in
1997. That loan contained a substantialprepayment penalty ifpaid off in less than three
years; thus, Ms. H. paid significant sums in theform of a prepayment penalty, in addition
to her closing costs, on the 1999 refinancing. The mortgage broker's combined
compensation on the two loans exceeded $12,000.

Ms. H. was a victim of a practice known as loan flipping, where a loan is refinanced in
order to extract additional fees, with no net benefit to the borrower. The use of funds from the
1999 loan to pay a prepayment penalty on the first loan exacerbated the harm of the refinance,
stripping equity from the home. The reduction in equity effectively trapped Ms. H. in the costly
1999 loan, making it more difficult for a responsible lender to refinance her into a more
affordable product. Both loan flipping and prepayment penalties are now illegal in Self-Help's
home state of North Carolina and in other states that have followed North Carolina's lead.

'Joint HUDrTreasury Report on Recommendations to Curb Predatory Home Mortgage Lending (April 20, 2000), p.
20.
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Unfortunately, many lenders continue to resist seriously addressing flipping or excessive
prepayment penalties on subprime loans, even in their best practices.

Finally, I wanted to emphasize two key points from testimony before this Committee by
Ms. Veronica Harding, a 74 year-old Philadelphia resident who almost lost her home to
predatory lenders. Two aspects of Ms. Harding's story bear special emphasis. First, Ms.
Harding testified that she never went looking for a refinance loan on the house she paid cash for
back in 1980. Rather, unscrupulous lenders came to her. "Push marketing" is common in the
subprime market, so "fixes" to predatory lending that rely on disclosure and education to help
borrowers "shop" simply fail to take into account the realities of the market. Rather, market-
based solutions, like the North Carolina law, that I) seek to make the costs of a loan simple and
clear to the borrower by encouraging lenders to rely on interest rate rather than hidden fees, and
2) establish protections for the most risky and costly loans in the market, are a much more
effective way to address predatory lending.

Second, Ms. Harding testified that she has learned that many of her neighbors also got
caught up in predatory loans. Unfortunately, predatory lenders are known to target certain
neighborhoods. The odds are good that one victim of predatory lending lives down the street or
around the comer from another. In this way, whole communities are affected, especially when
foreclosures become rampant.

Unscrupulous lenders frequently target older Americans. Seniors may be open to
promises of ready cash if they live on modest, fixed incomes that do no cover property tax
increases, necessary repairs to older homes, and unanticipated medical expenses. They may also
have built up a great deal of equity in their homes-which predatory lenders are more than eager
to strip away.

States' responses to the predatory lending epidemic are reducing predatory lending
without reducing access to credit.

North Carolina's landmark anti-predatorv lending legislation is working as intended.

In 1999, Self-Help founded the Coalition for Responsible Lending, which now represents
over three million people through eighty organizations, as well as the CEOs of 120 financial
institutions. That year, the Coalition spearheaded an effort to enact market-based, common sense
state legislation that would protect borrowers from predatory lending practices. Ultimately, N.C.
Senate Bill 1149 was passed with overwhelming bipartisan support. It was endorsed by: North
Carolina Bankers Association (128 community banks and thrifts), North Carolina Association of
Financial Institutions (5 big banks), North Carolina Mortgage Bankers Association, North
Carolina Association of Mortgage Brokers, and North Carolina Credit Union Network (180
credit unions).

In 2001, the North Carolina General Assembly, with the endorsement of the banking
industry, passed companion legislation to license mortgage brokers and to spell out their
affirmative duties. During the 2003 legislative session, the North Carolina legislature
demonstrated its continuing support for the 1999 and 2001 reforms by extending their reach to



110

open-end loans, closing what may have become a significant loophole. Clearly, state legislators
view the North Carolina law as a great success.

The governing principle of North Carolina's law is fairly simple: deter exorbitant fees
(that, when financed, permanently strip equity from homeowners) and encourage lenders to
garner compensation through interest rates, over which lenders can compete to arrive at a price
that is a true reflection of the loan's risk. Therefore, the North Carolina law prohibits the most
blatantly abusive practices (all of which involve the accumulation of fees) and establishes special
protections for borrowers entering into "high-cost" loans. Moreover-and importantly-special
attention is paid to identifying the fees that count toward categorizing a loan as "high-cost" in the
first place.

Mr. Chairman, we at CRL would be more than happy to discuss with you and Members
of the Committee--in great detail--the operation of North Carolina's law; the aspects of the anti-
predatory lending law that are particularly tailored to North Carolina; and the lessons that we
have learned over the past five years in North Carolina and in other states where we have
provided technical assistance. What's important for me to say now, however, is that North
Carolina's law is working.

Recent research clearly shows that the North Carolina law is having its intended effect.
Borrowers continue to have access to a wide variety of competitively priced loans from a wide
variety of lenders. At the same time, North Carolina has reduced predatory lending.

Industry data attests to the robust subprime market in North Carolina. An analysis by a
leading industry trade journal, Inside B&C Lending. found that top North Carolina subprime
lenders continue to offer a full array of products for borrowers in North Carolina-with little or
no variation in rate compared to other states.2 In addition, a Morgan Stanley & Co. survey of
280 subprime branch managers and brokers found that tougher predatory lending laws have not
reduced subprime residential lending volumes in any significant way.3

Our own analysis of home loans reported to federal regulators as originated under the
Home Mortgage Disclosure Act (HMDA) shows that subprime lending continues to thrive in
North Carolina.'4 In 2000, North Carolina was still the sixth most active state for subprime
lending, with North Carolina borrowers 20 percent more likely to receive a subprime loan than
borrowers in the rest of the nation. One in every three loans to low-income North Carolina
families (annual incomes of $25,000 or less) was subprime, the highest such proportion in the
country. In addition, the study finds that the North Carolina law saved homeowners $100
million in its first year.

The best research in the field was recently completed by the Center for Community
Capitalism at the Kenan-Flagler Business School of the University of North Carolina in June

IInside B&C Lending. 2001. Lenders Will Try to Pin Down Effects of NC Mortgage Law. March 5.
' Morgan Stanley. 2002. Channel Check: Surprisingly Strong Subprizne Growth. Diversified Financials. August L.4 Ernst, Keith, John Farris, and Eric Stein. North Carolina's Subpriine Home Loan Market After Predatory Lending
Reform"t Center for Responsible Lending (August 2002) (available at
http://www.mbaa.org/state update/2002/nc/nc study 08l4.pdf).



ill

2003.5 The University of North Carolina study concluded that the North Carolina law succeeded
in reducing the incidence of loans with predatory terms, perhaps most notably leading to a 72%
drop in subprime prepayment penalties with terms of three years or longer.

On the crucial issue of credit availability, the report found that loans to North Carolina
borrowers with substantially impaired credit actually increased by 31 percent after
implementation of the North Carolina law. In a corollary finding, researchers noted that
subprime loans to borrowers with credit scores above 660-those who could more easily qualify
for low-cost conventional loans-declined by 28%, while, according to HMDA data, overall
loans by primarily prime lenders increased by 40% in the state from 2000 to 2001. This finding
suggests a reduction in "steering" of borrowers to loans with a higher price than that justified by
their credit history. In addition, researchers noted that subprime home purchase loans overall
increased by 43 percent following passage of the law.

While the number of subprime home purchase loans in North Carolina increased, the
number of subprime refinance loans with predatory terms did drop significantly. The UNC study
notes that the reduction in originations can be attributed to subprime refinance originations that
contain at least one predatory lending characteristic: prepayment penalty terms that exceed three
years, subprime balloon payments, and loan-to-value ratios of 110 percent or more. UNC
considers these high LTV loans as proxies for refinance loans that provided little or no benefit to
the borrower, but likely resulted in increased fees to the lender, or abusive, unnecessary
originations. In short, the study suggests that the reduction of subprime refinances is
consistent with a "weeding out" of bad loans since passage of the law.

Surprisingly, even though the North Carolina law significantly limited fees, the UNC
study also found that, after the law was fully implemented, North Carolina's mean origination
interest rates were consistent with corresponding national rates and actually increased slightly
less than the national average increase. This result implies that the fees being charged before the
implementation of the law were not genuinely priced to borrower risk, but represented excessive
fees extracted from North Carolina's most vulnerable populations. In other words, as Professor
Michael Stegman, one of the study's authors reported, "[tihe study shows that since the North
Carolina law went into full effect, the subprime market has behaved just as the law intended. The
number of loans with predatory characteristics has fallen without either restricting access to
loans to borrowers with blemished credit or increasing the cost of these loans."6

Those who live and work in the state know that loans remain widely available. Joseph
Smith, North Carolina's Banking Commissioner, has commented that "[diuring the last twelve
months, over seventy-five percent of formal complaints to [his office] ... have involved

' Quercia, R.G., Stegman, M.A., and Davis, WR. 2003. "The Impact ofNorth Carolina's Anti-Predatory
Lending Law: A Descriptive Assessment." Center for Community Capitalism, University of North
Carolina at Chapel Hill (available at httr:i/www.kenan-
flaaler.unc.edu/assets/documents/CC NC Anti Predatory Law Impac.pdf). Note: As acknowledged in the study,
the Center for Responsible Lending provided financial support to enable the research.
6
"STUDY: NC Predatory Lending Law Cuts Abuses, Does Not Dry Up Credit for Borrowers", Center for

Comrmunity Capitalism June 25, 2003 press release (available at http://vwww.kenan-
flagler.unc.edu/News/DetailsNewsPage.cfin?id=466&rTenu=ki).
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mortgage lending activities [but] .... [n]ot one of these complaints has involved the inability of a
North Carolina citizen to obtain residential mortgage credit."7

Education, counseling, and disclosures are not a significant part of the solution to
predatory lending.

As you know, the report just released by the General Accounting Office only reinforces.
the need for greater efforts to protect homeowners through high standards for lenders and strong
enforcement of those rules. Significantly, "GAO's review of literature and interviews with
consumer and federal officials suggest that while tools such as consumer education, mortgage
counseling, and disclosures are useful, they may be of limited effectiveness in reducing
predatory lending.'4

The GAO report carefully delineates the limitations of preparing homeowners to protect
themselves in the marketplace. First, "[e]ven an excellent campaign for consumer education is
unlikely to provide less sophisticated consumers with enough information to properly assess
whether a loan contains abusive terms."9 This is because mortgage loans are complex; predatory
lenders use aggressive tactics intended to confuse consumers; and those targeted by predatory
lenders may be hard to reach with educational campaigns. Id.

Second, "[t]he role of counseling in preventing predatory lending is-likely to be
limited."'0 The GAO report explains that counselors may not have access to full, final terms of a
loan before closing.

Finally, on the subject of disclosures, GAO found that "the inherent complexity of loan
transactions may limit any impact on the incidence of predatory lending practices."" Moreover,
unscrupulous lenders use disclosure forms as a legal shield for abusive practices, not as a
protection for homeowners. Lenders control the preparation of documents that are eventually
presented (in tall stacks) to consumers at closings. Lenders are in the position to bury
disclosures and to make them appear technical and unimportant. "In the average home equity
loan, it is not uncommon for the consumer to receive a multiple-page mortgage, a promissory
note, and 50 or more accompanying documents describing various aspects of the mortgage
loan.'12

In 1992, the Department of Education completed the National Adult Literacy Survey; that
study found that over 40 million Americans had very low levels of literacy skills. "New research
measuring the literacy of the U.S. population demonstrates that even consumers who might take
the time and trouble to 'read' contemporary consumer contract documents are unlikely to

' North Carolina Office of the Commissioner of Banks, Joseph A. Smith, Jr. letter to Comptroller John D. Hawke,
Jr. (October 2, 2003) (available on request).
s "Consumer Protection: Federal and State Agencies Face Challenges in Combating Predatory Landing" (GAO
2004), at p. 6.
5

1d.atp. 13.
Id.

" Id. at p. 14.
" Alan M. White and Cathy Lesser Mansfield, "Literacy and Contract," 13.2 Stanford Law & Policy Review 233,
239 (2002), hereinafter "White and Mansfield."
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understand them. The same literacy research suggests that many, if not most, consumers are
unable to extract critical information on contract terms from federally mandated disclosure
documents."' 3 Most startlingly, "96% of American adults cannot extract and compute credit cost
information from contract and disclosure documents."'4

The conclusions of the GAO and other researchers support a basic principle of anti-
predatory lending efforts in North Carolina and other states. We cannot rely on a "buyer
beware" approach. Rather, we must make it more difficult for unscrupulous lenders to make
abusive loans.

State and federal regulatory agencies should work together to combat predatory lending.

The OCC's decision to preempt state laws and limit state enforcement powers was a
mistake that should be rectified.

While North Carolina was the first state in the nation to pass strong anti-predatory
lending legislation, others have followed and identified appropriate solutions for their particular
contexts.' States have truly served as laboratories of democracy by helping to refine solutions
for such issues as the appropriate definition and threshold for points and fees, the scope of loans
included under the law's protections, and meaningful remedies for borrowers who seek to defend
their homes against foreclosures caused by predatory lending. Like AARP, CRL believes the
best remedy against predatory lending is clear and specific standards that I) prohibit abuses such
as loan flipping and financed single premium credit insurance, and 2) establish protections on
high-cost loans that limit high fees, including prepayment penalties, and prohibit both asset-
based lending and mandatory arbitration clauses.

Unfortunately, one federal regulatory agency is working to limit the effectiveness of state
laws such as North Carolina's. No homeowners-young or old-will benefit from limiting the
reach of state-based consumer protections. In fact, older Americans-who, like Ms. Harding,
may initially be ashamed of admitting that they entered into bad loans-will suffer more if local
help is unavailable to them when they need it.

With total disregard for Congressional intent, the Office of the Comptroller of the
Currency has invented its own standard for preemption-one that essentially allows it to preempt
any state law that it doesn't like. Under the OCC's new rule, states may not "obstruct, impair, or
condition a national bank's ability to fully exercise its federally authorized real estate lending
powers." The only state laws that the OCC does not purport to preempt are those that "only
incidentally affect" a bank's activities. Furthermore, the OCC has pronounced that state officials
may not investigate consumer complaints against national banks and may not take enforcement
actions of any type against national banks. The OCC extends this preemption rule to all
operating subsidiaries of national banks.

'' Id. at 234.
Id. at 238.

'Perhaps the most notable states in this regard include New Mexico, New York, and New Jersey-however,
Illinois, Massachusetts, California, South Carolina, Arkansas, and Georgia have all made contributions to the
pioneering efforts of states to identify solutions that protect homeowners and promote a thriving market
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We at CRL believe that the new rule will promote predatory lending by banks and their
subsidiaries. First, the OCC has not only preempted strong state law protections, but it has
replaced them with vague and inadequate standards. The OCC relies on a prohibition of asset-
based lending and a reference to the FTC Act's ban on unfair and deceptive practices. Rather
than prevent practices by making clear to lenders what they may and may not do-as state anti-
predatory lending laws have done-the OCC is planning to rely on a post-hoc "we'll know it
when we see if' approach to predatory lending. Second, the OCC ignores existing evidence of
predatory lending within national banks and their affiliates and subsidiaries. Finally, the OCC's
rule encourages banks to change their subprime lending affiliates into operating subsidiaries,
increasing the OCC's responsibility for policing the subprime market and decreasing the states'
ability to regulate subprime lenders.

Federal agencies have improved reaulations by attending to lessons developed at the state
level, and they have ioined with states to enforce laws that protect homeowners.

The battle against predatory lending requires cooperation between state and federal actors
and among federal agencies charged with regulating financial institutions and protecting
consumers.

The Federal Reserve Board took important action in 2001 when it moved to incorporate
financed credit insurance within the scope of charges evaluated as a point or fee under HOEPA.
The Federal Reserve did not arrive at this conclusion in a vacuum, however. Indeed, North
Carolina adopted a similar provision in its 1999 law.

Similarly, some 35 states have statutory provisions relating to prepayment penalties on
home loans. However, federal law had been interpreted to preclude them from enforcing those
laws against state-chartered finance companies and mortgage brokers in the context of adjustable
rate mortgages and other alternative mortgage transactions. Not surprisingly, lenders
increasingly structured transactions to take advantage of this rule of preemption. As predatory
lending escalated in recent years, prepayment penalties in home loans came under renewed
scrutiny; a number of states moved to prohibit them outright or to limit their application. In
recognition of these developments, the Office of Thrift Supervision revised federal regulations-
and restored the states' ability to apply their laws.

The Federal Trade Commission has also cooperated with state attorneys general and bank
commissioners on large, successful enforcement actions such as those taken against First
Alliance Mortgage Company, the Associates, and Mercantile Mortgage Company.

No one federal agency should ever have exclusive iurisdiction over predatorv lendina-
for any financial institutions.

In some of its enforcement actions, the FTC has partnered with sister agencies at the
federal level. In fact, the GAO Report's sole recommendation is that the Federal Reserve Board
and the FTC exercise concurrent jurisdiction over non-bank subsidiaries of bank holding
companies. This recommendation takes into account that both regular examinations of bank
practices and more consumer-driven investigations of particular activities may be necessary to
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root out abuse. If the recommendation is adopted, Congress should make clear that it is
increasing the number of cops on the beat, not removing any. The FTC, the Federal Reserve
Board, and the states should have concurrent jurisdiction over non-bank affiliates of bank
holding companies.

In order to effectively combat predatory lending, it is essential that the federal
government continue to partner with states to provide protections for the nation's homeowners,
rather than take away from effective efforts at the state level.

Of course, private rights of actions and opportunities for individuals to raise defenses at
foreclosure proceedings will always be necessary, too, to ensure that those harmed can seek
redress. Even where laws protect homeowners, many subprime lenders have sought to preclude
private legal action through pre-dispute mandatory arbitration clauses. Fannie Mae and Freddie
Mac have recently announced that they will not buy subprime loans that contain mandatory
arbitration clauses, but the GSEs cannot rid the market of such loan terms on their own. In fact,
because of the Federal Arbitration Act, states have not been able to address mandatory
arbitration clauses in their own predatory lending legislation. In this area, Congress clearly can
and should act.

Conclusion

Predatory lending is epidemic. There is no shortage of work for both state and federal
regulators to do-together. Older Americans will have more secure futures if predatory lending
is addressed through strong laws and vigilant enforcement of those laws.
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The American Securitization Forum (ASF), an adjunct forum of The Bond Market
Association, is a broadly-based professional forum of participants in the U.S.
securitization market. Among other roles, ASF members act as investors, issuers,
underwriters, dealers, rating agencies, insurers, trustees, servicers and professional
advisors working on transactions involving securitizations of residential mortgages and
other types of financial assets.

Securitization-the process by which individual, illiquid assets are converted into
marketable capital market instruments-has produced substantial benefits for consumer
and business borrowers, corporations who need capital to grow their businesses and :
produce and retain jobs, and institutional investors, including public and private pension
funds and money managers, who invest in the multi-trillion dollar securitization market
in the United States. In the well-intentioned effort to eliminate predatory lending abuses,
it is critically important to preserve the efficiency and benefits of the securitization
market.

History and Overview of Securitization

Securitization is the creation and issuance of debt securities, or bonds, whose payments
of principal and interest derive from cash flows generated by separate pools of assets. It
has grown from a non-existent industry in 1970 to approximately $7 trillion as ofthe end
of 2003. Financial institutions and businesses of all kinds use securitization to
immediately realize the value of a cash-producing asset and use the proceeds fromra
securitization transaction to generate additional loanable funds. These are typically
financial assets such as loans, but can also be trade receivables or leases. In most cases,
the originator of the asset anticipates a regular stream of-payments. By pooling the assets
together, the payment streams can be used to support interest and principal payments on
debt securities. When assets are securitized, the originator receives the payment stream
as a lump sum rather than spread out over time. Securitized mortgages are known as.
mortgage-backed securities (MBS), while securitized assets-non-mortgage loans or
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other assets with expected payment streams-are known as asset-backed securities
(ABS).

To initiate a securitization, a company must first create what is called a special purpose
vehicle (SPV) in the parlance of securitization. The SPV is legally separate from the
operating company that originated and/or is selling the assets in order to give the investor
greater assurance that the assets will serve as a dedicated cash flow stream to support the
securitization issuance. Typically a company sells its assets to the SPV. The payment
streams generated by the assets can then be repackaged to back an issue of bonds. Or, the
SPV can transfer the assets to a trust, which becomes the nominal issuer. In both cases,
the bonds are exchanged with an underwriter for cash. The underwriter then sells the
securities to investors. Unlike other bonds, securities backed by mortgages usually pay
both interest and a portion of the investor's principal on a monthly basis.

Mortgage-Backed Securities
The first mortgage-backed securities arose from the secondary mortgage market in 1970.
Investors had traded whole loans, or unsecuritized mortgages, for some time before the
Government National Mortgage Association (GNMA), also called Ginnie Mae,
guaranteed the first mortgage pass-through securities that pass the principal and interest
payments on mortgages through to investors. (Ginnie Mae is a government agency that
guarantees securities backed by HUD- and Veterans Administration-guaranteed
mortgages.) Ginnie Mae was soon followed by Fannie Mae, a private corporation
chartered by the federal government-along with Freddie Mac-to promote
homeownership by fostering a secondary market in home mortgages.

Pass-throughs were a dramatic innovation in the secondary mortgage market. The whole-
loan market, the buying and selling of mortgages, was relatively illiquid. This presented
a risk to mortgage lenders who could find themselves unable to find buyers if they
wanted to sell their loan portfolios both quickly and at an acceptable price. Holding the
loans also meant exposure to the risk that rising interest rates could drive a lender's
funding cost higher than its interest income. But trading whole loans meant a raft of
details and paperwork that made the business relatively costly and inefficient. MBS
changed that. By combining similar loans into pools, the government agencies are able to
pass the mortgage payments through to the MBS certificate holders or investors. This
change made the secondary mortgage market more attractive to investors and lenders
alike. Investors now had a liquid instrument and lenders had the option to move any
interest rate risk associated with mortgages off of their balance sheet.

Growth in the pass-through market inevitably led to innovations especially as originators
sought a broader MBS investor base. In response, Fannie Mae issued the first
collateralized mortgage obligations (CMO) in 1983. A more complicated twist on pass-
throughs, CMOs redirect the cash flows of trusts to create securities with several different
payment and associated cash flow risk features. The central goal with CMOs was to
address prepayment risk-the main obstacle to expanding demand for pass-throughs.
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Prepayment risk for MBS investors is the unexpected return of principal stemming from
consumers who refinance the mortgages that back the securities. Homeowners are more
likely to refinance mortgages when interest rates are falling. As this translates into
prepayment of MBS principal, investors are often forced to reinvest the returned principal
at a lower return. CMOs accommodate the preference of investors to lower prepayment
risk with classes of securities that offer principal repayment at varying speeds. The
different bond classes are also called tranches (a French word meaning slice). Some
tranches-CMOs can include 50 or more-can also be subordinate to other tranches. In
the event loans in the underlying securitization pool default, investors in the subordinate
tranche would have to absorb the loss first.

As part of the Tax Reform Act of 1986, Congress created the Real Estate Mortgage
Investment Conduit (REMIC) to facilitate the issuance of CMOs. Today almost all
CMOs are issued in the form of REMICs. In addition to varying maturities, REMICs can
be issued with different risk characteristics. REMIC investors--in exchange for a higher
coupon payment-can choose to take on greater credit risk. Along with a simplified tax
treatment, these changes made the REMIC structure an indispensable feature of the MBS
market. Fannie Mae and Freddie Mac are the largest issuers of this security.

Asset-Backed Securities
The first asset-backed securities (ABS) date to 1985 when the Sperry Lease Finance
Corporation created securities backed by its computer equipment leases. Leases, similar
to loans, involve predictable cash flows. In the case of Sperry, the cash flow comes from
payments made by the lessee. Sperry sold its rights to the lease payments to an SPV.
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Since then, the market has grown and evolved to include the securitization of a variety of
asset types, including auto loans, credit card receivables, home equity loans,
manufactured housing loans, student loans and even future entertainment royalties.
Credit card receivables, auto and home-equity loans make up about 60 percent of all
ABS. Manufactured housing loans, student loans and equipment leases comprise most
of the other ABS. And the industry continues to look for new assets to securitize such as
auto leases, small-business loans and "stranded cost recovery" ABS. (The latter refers to
bonds backed by fees some newly deregulated utilities have won authority to include in
future billings as an offset of previous investment.)

How Securitization Works

ABS and MBS represent an interest in the underlying pools of loans or other financial
assets securitized by issuers who often also originate the assets. The fundamental goal of
all securitization transactions is to isolate the financial assets supporting payments on the
ABS and MBS. Isolation ensures payments associated with the securities are derived
solely from the segregated pool of assets and not from the originator of the assets. By
contrast, interest and principal payments on unsecuritized debt are often backed by the
ability of the issuing company to generate sufficient cash to make the payments.

Origination and Servicing
The assets used in securitizations are created-or originated-in a number of ways.
When a lender extends a loan or acquires another revenue-producing asset such as a
lease, they are creating assets that can be securitized. Other assets, such as the balances
due on credit card accounts or a corporation's accounts receivable can also be securitized.
Because they initiate the securitization chain, the lenders, credit card companies and
others are also called originators. Originators often retain a connection to their assets
following a securitization by acting as a servicer-the agent collecting regular loan or
lease payments and forwarding them to the SPV. Servicers are paid a fee for their work.
Some originators contract with other organizations to perform the servicing function, or
sell the servicing rights.

Asset Transfer or the 'True Sale'
In the vast majority of securitizations, it is critical that the transfer of assets from the
originator to the SPV is legally viewed as a sale, or "true sale." The proceeds of the
securities are remitted to the originator as the purchase price for the assets. If the asset
transfer is not a "true sale," investors are vulnerable to claims against the originator of the
assets. The cash flows backing the securities or the assets themselves could be ruled a
part of the originator's estate and used to satisfy creditors' claims if a true sale did not
occur. Legally separating the assets also protects the originator.
Investors can turn only to the SPV for payments due on the ABS and MBS, not to the
general revenues of the originator.
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Special Purpose Vehicle and the Trust
The SPV can either be a trust, corporation or form of partnership set up specifically to
purchase the originator's assets and act as a conduit for the payment flows. Payments
advanced by the originators are forwarded to investors according to the terms of the
specific securities. In some securitizations, the SPV serves only to collect the assets
which are then transferred to another entity-usually a trust-and repackaged into
securities. Individuals are appointed to oversee the issuing SPV or trust and protect the
investors' interests. The originator, however, is still considered the sponsor of the pool.

Underwriter
Underwriters-usually investment banks- serve as intermediaries between the issuer
(the SPV or the trust) and investors. Typically, the underwriter will consult on how to
structure the ABS and MBS based on the perception of investor demand. The
underwriter may, for example, advise the SPV to issue different tranches each with
specific characteristics attractive to different segments of the market. Underwriters also
help determine whether to use their sales network to offer the securities to the public or to
place them privately. Perhaps most importantly, underwriters assume the risk associated
with buying an issue of bonds in its entirety and reselling it to investors.

Credit Enhancement
Credit enhancement is common in securitization transactions. Depending on the nature
of the transaction and the type of assets, the securitization pool may need such support to
attract investors. Enhancement or support can come from the assets themselves or from
an external source. Examples of internal enhancements include subordinating one or
more tranche, or portion, of the securities issued. This practice places the claims of one
tranche over another. Any defaults affecting the securities must be absorbed by a
subordinate tranche before the senior tranche is affected. Over-collateralization of asset
pools is also used to enhance credit. This occurs when the amount of assets placed in a
securitization pool exceeds the principal amount of bonds issued.

External credit enhancements can include a surety bond or a letter of credit from a
financial institution. Both options serve as guarantees that investors will receive the
payments associated with the securities. GSEs enhance the credit of the MBS they issue
by guaranteeing the timely repayment of principal and interest.

Credit Rating
Virtually all ABS and MBS are rated by independent rating agencies whose analyses is
watched closely by investors as a guide to the credit quality of the securities. In almost
all cases, rating agencies monitor the performance of the securities on an ongoing basis.
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Dealers
Just as in other bond markets, dealers play an important role once an issue is initially
distributed. For most bond investors, liquidity-the ability to easily buy or sell a
security-is an important characteristic. By offering prices at which they will buy or sell
bonds to the investment community, dealers provide this service. Bonds typically trade
more actively closer to their date of issue. Because bond investors-usually institutional
investors such as pension funds and insurance companies-hold most bonds to maturity,
trading in bonds declines as they draw nearer to their stated maturity date. The issuance
volume of a certain bond, a bond's credit rating and whether it was issued publicly or
privately can also affect liquidity. All ABS and MBS are traded on the dealer-based,
over-the-counter markets so liquidity depends in part on the ability and willingness of
dealers to maintain an inventory, or make a market, in a certain bond.

Benefits of Securitization

Less Expensive, More Broadly Available Credit
The public benefits of securitization are evident in a number of ways. Chief among these
is the contribution of securitization to lower borrowing costs both for individuals and
corporations. The existence of a liquid secondary market for home mortgages increases
the availability of capital to make new home loans. Financial institutions that realize the
full value of their loans immediately can turn around and re-deploy that capital in the
form of a new loan. This is often the most efficient way to raise new funds in the capital
markets and the savings are passed on to the borrower.

Consumers other than homebuyers also benefit from lower borrowing costs.
Securitization can lower a firm's financing costs as well. MBS and ABS are often
designed to carry a higher credit rating than the originating firm would otherwise realize
for other types of bonds. Higher credit ratings mean the security is less risky and
translates into a lower interest rate for the originator as investors do not demand the same
risk premium. The originator passes the savings on to the consumer in the form of lower
lending rates.

Securitization also aids in the geographic dispersion of capital to areas that may
otherwise be deprived of credit options. Traditionally, depository institutions have
provided credit in the areas where they accepted deposits. By securitizing loans,
however, the lender generates capital for new loans that may come from a different
location. This linkage to the capital markets broadens the range of regions where
depository institutions obtain capital to provide credit.

By subjecting the lending decisions of financial institutions to valuation by the capital
markets, securitization also encourages an efficient allocation of capital. Financial
institutions and others who securitize assets depend, of course, on investors. Investors
seek an appropriate return based on a level of risk. If the asset pools are not of a
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sufficient quality, for example, investors will demand.a higher interest rate as
compensation. At its most basic level, securitization is the process of isolating risk and
repackaging it for investors. This increases efficiency in the capital market by removing
intermediary steps between investors and the risk they are assuming. A money manager,
for example, may be interested in a mortgage-backed bond that pays interest and
principal on a monthly basis, but not in the debt securities issued by the originator of the
securitized assets.

Securitization reallocates risk at many levels. By shifting the credit risk of the securitized
assets (for a price) to ABS and MBS investors, financial institutions can reduce their own
risk. As the risk level of an individual institution declines, so does systemic risk, or the
risk faced by the financial system overall.

More Options for Investors
As noted above, investors benefit from the legal segregation of the securitized assets.
The segregation protects the payment stream on the MBS and ABS from a bankruptcy or
insolvency. Higher-rated securitized instruments generally offer higher yields than
similar sovereign government issues. The actual size of this yield premium, the yield the
securities pay in excess of similar government securities-will depend on the credit
quality of the assets and the structure of the transaction. Pension funds-which comprise
much of the market for MBS and ABS-pay close attention to this premium as they seek
a wide variety of safe fixed income products with attractive yields. Insurance companies,
money managers and other institutional investors with needs for fixed-income securities
with specific features are also large ABS/MBS investors.

The ability of issuers to vary the terms of securities backed by the same asset pool
through different securitization techniques also makes MBS and ABS attractive to
investors. In a sense, issuers can tailor thecoupon, maturity and seniority of a security
according to aparticular investor's needs. This flexibility not only boosts investor.
interest in ABS and MBS, but also contributes to more efficient capital markets by
ensuring investors and money managers have access to the most appropriate securities.

Flexibility for the Originator
Securitization also benefits the financial institution or corporation that originates the
securitized asset. Without-securitization, a bank.making a home loan usually would hold
that loan on its books, recognizing revenue as payments-are made over time. To realize
the value of the loan immediately, the bank can sell the whole-loan to another institution,:
though this is generally not economical unless the loan is very large. Furthermore, a
bank would have to rely on its existing funding sources, such as deposits, to originate
new loans Securitization offers an important-funding resource..The more efficient option
is to pool similar loans together, as discussed above, and enter into a securitization
transaction.
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The process makes even more sense for originators with assets considered illiquid, such
as equipment leases or the balance due on a credit card. The latter comprises an asset
class called credit card receivables that account for approximately 20 percent of
outstanding ABS. Similar to banks securitizing home loans, credit card companies are
able to use the securitization process to provide more credit and manage their balance
sheets.

Originators realize another benefit from securitization as the transfer of the asset to an
SPV removes it from the firm's balance sheet. This can help the originator improve
certain measures of financial performance such as return-on-assets (ROA). A way to
gauge a firm's efficiency, ROA tells observers how many dollars are earned for every
dollar of assets on its books. Moving an asset off of the balance sheet while
simultaneously increasing income has a positive effect on ROA and demonstrates to
investors a more efficient use of capital. Banks realize a unique advantage from
securitization. Removing loans from their balance sheet can lower regulatory capital
requirements, or the amount and type of capital banks must hold given the size of their
loan portfolio, to reflect lowered risk.

The segregation of assets that takes place in a securitization can also effectively lower the
firm's financing costs. This occurs when the securities issued by the SPV carry a lower
overall interest rate than the originating firm pays on its debt. As the firm receives the
proceeds from the securitization it has, in effect, achieved cheaper financing than might
have been extended to the firm based solely on its own credit rating.

Conclusions

Securitization reflects innovation in the financial markets at its best. Pooling assets and
using the cash flows to back securities allows originators to unlock the value of illiquid
assets and provide consumers lower borrowing costs at the same time. MBS and ABS
securities offer investors an array of high quality fixed-income products with attractive
yields. The popularity of this market among issuers and investors has grown dramatically
since its inception 30 years ago to about $7 trillion in outstanding MBS/ABS today.

The success of the securitization industry has helped many individuals with subprime
credit histories obtain credit. Securitization allows more subprime loans to be made
because it provides lenders an efficient way to manage credit risk. Efforts to curb
"predatory" lending that inhibit the legitimate use of securitization by assigning liability
to the purchaser of a loan or some other means, threaten the success of the beneficial
subprime market. Secondary market purchasers of loans, traders of securitized bonds and
investors are not in a position to control origination practices loan-by-loan. Regulation
that seeks to place disproportionate responsibilities on the secondary market will only
succeed in driving away the capital loan purchasers provide in the subprime market
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The ASF urges Congress to move with great care as it addresses the problem of predatory
lending. The secondary markets are a tremendous success story that has helped
democratize credit in this country. Well intended, but overly restrictive, regulation in this
area could easily do more harm than good. This is particularly the case when state and
local governments craft disparate anti-predatory lending statutes that place different
compliance burdens on the secondary market. For this reason, the ASF urges Congress to
consider legislation to pre-empt the authority of state and local governments in the area of
predatory lending and to construct a safe harbor from assignee liability for secondary
market participants.
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The Bond Market Association represents approximately 200 securities firms and banks
that underwrite, trade, and sell fixed-income securities both domestically and.
internationally.

The secondary market for mortgage debt-the segment of the financial industry that
purchase and repackage loans as mortgage-backed securities or MBS-witnessed
tremendous growth over the past decade. At present, there are about $5 trillion in
mortgage-related bonds outstanding, or nearly a quarter of all fixed income securities.
Such significant participation by the capital markets in the mortgage lending.business
benefits consumers in the form of lower interest rates and more widely available credit.
No doubt there are thousands, if not millions, of families who were able to find mortgage
financing and purchase a home because of the secondary market.

This success has come with some setbacks, however, as the volume of subprime loans
extended to consumers has ballooned and incidents of predatory lending appear to have
increased. There can be no question that such abusive lending practices are bad and
should be stopped. In response to this trend, state and local governments have pursued
many different anti-predatory lending initiatives. Some of these efforts would place new
responsibilities on participants in the secondary market. Some initiatives adopt an
approach that could make loan purchasers the subject of lawsuits by borrowers who
believe the lender committed lending abuses.

The Bond Market Association opposes the concept of extending liability to the purchaser
or assignee of a loan for violations of which they had no knowledge. The Association
supports the right of borrowers to defend themselves in the event an assignee seeks to
foreclose on their property. But the concept of "assignee liability" embodied in recent
anti-predatory lending measures goes a step further. It would grant borrowers the ability
to seek redress from the loan purchaser for virtually any alleged violation during the
origination process. This is bad public policy that will ultimately shrink the supply of
credit available to subprime borrowers. It is important that well-intentioned proposals to
combat predatory lending-such as the statutes discussed below-not seek to use the
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secondary market as an enforcement tool. Moreover, subprime borrowers would benefit
from a single national standard as opposed to the present variety of state and local
predatory lending laws. Disparate and conflicting rules in multiple jurisdictions will raise
the cost of credit as secondary market participants pass on compliance costs or withdraw
funding which limits competition among lenders.

Georgia and New York: Examples of the Wrong Approach

With the expansion of the subprime market has come increased scrutiny from regulators
and consumer groups concerned with alleged abusive tactics used by some lenders. The
practice has no clear-cut definition, but is commonly called predatory lending.
Generally, a predatory lender is one who violates consumer lending laws to take financial
advantage of a borrower in the course of originating a loan or else uses legal loan features
or lending tactics in an abusive way. Examples include loading up loans with points and
fees that are disproportionate to the amount an individual is borrowing, as well as
outright fraud and misrepresentation. Loans extended without regard to a borrower's
ability to repay or with features such as balloon payments that are unfavorable to
borrowers can also be considered predatory. Predatory lending is sometimes also
associated with home improvement contractors who offer to arrange financing for cash-
poor homeowners.

As predatory lending captured headlines in the late 1 990s, regulators at the state and local
level began to address the issue. One of the first to act was the state of North Carolina
with a 1999 statute that defines a high-cost loan more narrowly than the federal HOEPA
(Homeowner Equity Protection Act) standard in addition to prohibiting certain practices.
Several other states and some cities have passed similar anti-predatory lending laws with
varying effects on the secondary market.

Generally, state and local initiatives sought to tighten the definition of a high-cost loan
under HOEPA. In Georgia, lawmakers approved the Georgia Fair Lending Act (GFLA)
which included an assignee liability provision that would hold secondary market
participants responsible for the actions of lenders should they purchase predatory loans.
The Georgia law proved so disruptive to the mortgage market-mortgage rates reportedly
jumped a quarter of a percentage point as market participants withdrew-the legislature
was forced to repeal the assignee liability provisions.

Like other anti-predatory lending legislation, GFLA expanded the definition of covered
loan established under HOEPA using sometimes vague criteria. More importantly from
the Association's perspective, anyone who purchased a covered loan, or is assigned the
loan, would have become liable for the actions of the originator and face potentially
unlimited damages.
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Under GFLA, assignees-including loan purchasers and securitization trusts-are subject
to claims that borrowers might raise against lenders whether or not the assignees knew of
the circumstances giving rise to the alleged violation.. The secondary market signaled
early on that the Georgia law would disrupt that states mortgage market when Freddie
Mac announced it would no longer purchase loans covered by the law. Several other
financial institutions followed suit and at least 40 lenders' left the Georgia market
because of the law. The legislature has since repealed parts of GFLA and many lenders
have returned.

While several lenders and secondary market participants lobbied against GFLA and
announced intentions to leave the market early on, the critical blow to the new statute
came when the three major credit rating agencies said they would not rate pools of
mortgages that included Georgia loans. Without credit ratings, the MBS backed by pools
including at least one Georgia loan would be shunned by many traditional investors such
as pension funds or endowments that are only permitted to invest in 'rated" securities.
The secondary market, then, would likely stop purchasing these loans. The rating
agencies called for revisions to clarify the circumstances under which assignees could be
held liable and a reasonable limit on the damages borrowers could seek. The legislature
recognized losing the secondary market as a funding source for the Georgia mortgage
market would ultimately hurt Georgia borrowers by raising mortgage rates.

Aside from Georgia, rating agencies have also assessed the effect a law enacted in New
York State would have on investors in pools that contained loans covered by the statute.
The agencies concluded they would decide whether to rate such pools on a case-by-case
basis so long as they only included a minimal amount of "high-cost" loans as defined by a
law that became effective April I, 2003. Even this relatively limited uncertainty will
increase the cost of securitizing New York State loans, which in turn will put upward
pressure on mortgage rates in that state. Ultimately, disrupting the secondary market for
subprime loans will always hurt the subprime borrower in the form of higher interest
costs and fewer borrowing opportunities.

If investors cannot be certain of the risk associated with investing in MBS because of the
jurisdiction in which one of the loans backing the security was originated, they will
demand a higher retum. Under such a scenario, MBS will become less attractive as a
source of mortgage loan funding. Subprime borrowers will face higher interest rates and
less available credit.

Clarifying Assignee Llability
Under current law, civil actions brought against lenders for infractions of HOEPA may
also be brought against an assignee of the lender if the violation is "apparent on the face
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of the loan document."2
An assignee or the purchaser of a mortgage will not be subject to

the claims and defenses of the borrower if a "reasonable person exercising ordinary due
diligence, could not determine" the mortgage was a high-cost loan under HOEPA .'
Unfortunately, neither this standard nor subsequent court decisions have effectively
settled the question of what "apparent on the face" means in practice. The recent Georgia
and New York State laws compound this problem by creating still more standards for
assignee liability.

The presence of loans originated using predatory practices in the pools of loans backing
mortgage securities is not in anyone's best interest Not only do predatory lenders target
individuals with risky credit profiles, but the terms of predatory loans often promote
default. The more defaults a MBS pool experiences, the less attractive the security
becomes to investors. Securitizers of mortgages, then, have a clear incentive to eliminate
from pools any loans they can identify that violate applicable predatory lending laws.

Though recently enjoined by a New York state court, a recent New York City law sought
to employ the secondary market as defacto policeman by requiring an arbitrary level of
due diligence on loan pools in order to escape liability for subprime lending violations.
Complying with the due-diligence level set by this statute could have significantly raised
the cost of purchasing covered mortgages, which would in turn increase borrower costs.

In many cases, such screening would simply be impossible. The bill required assignees
to determine whether subjective loan origination standards were met, such as whether the
terms of a loan were misrepresented or whether the loan provides a "net tangible benefit"
to the borrower. The purchaser of a loan cannot know what a lender told a borrower.
Nor does the purchaser have unique insight into what type of loan or specific loan
features are suitable for that borrower. Blanket assignee liability under these
circumstances is unreasonable. Assignees have neither the opportunity to identify
violations in advance of purchasing the loans, nor the ability to mitigate legal exposure
once they do identify violations.

Nonetheless, this approach would have effectively held assignees responsible for the
conduct of lenders by threatening to void the assignee's interest in the loans they have
purchased unless the arbitrary due-diligence level is met.

Preemption: The Need for a National Standard
Several other states and localities are pursuing-or have enacted-legislation similar to
the new Georgia and New York laws. Not only are these initiatives unduly restrictive,
but their substantive provisions are frequently inconsistent from one jurisdiction to
another. This fragmented approach to legislating the parameters of "acceptable" and
"unacceptable" subprime lending threatens to balkanize the subprime credit industry in

2 15 U.S.C. 1641(a)

315 U.S.C. 1641(d) 1
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the United States. The outcome might well be a return to the days of severely limited
credit opportunity and significant regional and local disparities in credit availability for
those who need credit most.

The development also presents a new compliance burden for lenders and secondary
market participants. Multi-state lenders must constantly adjust lending practices and
underwriting standards as new statutes with varying definitions of predatory lending
emerge in different states. In some instances-Georgia, for example-lenders will
choose to withdraw completely from the marke for certain loans. In other cases, lenders
may choose to adjust underwriting guidelines to minimize the chance of violating new
standards. In doing so, subprinme lenders run the risk of violating the federal Fair Lending
Act, which prohibits the denial of credit under certain circumstances. This type of
regulatory confusion only creates a disincentive for lenders to participate in the subprime
market at all. The preservation of credit for borrowers in all markets is one of the
strongest arguments available in favor of federal preemption of state and local predatory
lending laws.

The Need for a National Standard for Assignee Liability

The Association believes limiting and clarifying the potential liability to which a
secondary market participant can be exposed and making that standard applicable
nationally, is the best way to address predatory lending without disrupting the secondary
market for subprime loans. Such an approach would strike a better balance between
consumer protection and market forces than any state or local initiative enacted or
introduced to date. We urge these committees to consider the need for preemptive
legislation in order to ensure subprime borrowers enjoy continued access to credit that is
reasonably priced and widely available.

Broad assignee liability provisions are not necessary to ensure that borrowers have
remedies available to them in the event of a foreclosure on their home. Regardless of
whether the original lender or an assignee holds a loan, if the loan was made on predatory
terms, borrowers should have the right to make such a claim.

There can be no doubt predatory lending is a harmful practice with which no reputable
part of the American financial industry wants to be associated. Threatening secondary
market participants with assignee liability to enlist them as enforcers of acceptable
leriding practices, however, makes their participation in the market for subprime
residential mortgage market largely untenable from an economic perspective.
Withdrawing the liquidity provided by the secondary market will deny credit to
thousands of subprime borrowers. The access tens of thousands of deserving borrowers
once had to mortgage credit would be lost.
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Placing the burden of enforcement of anti-predatory lending rules on the secondary
market is bad public policy with consequences that are both undesirable and unnecessary.
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Introduction & Summary Overview

The Coalition for Fair and Affordable Lending' ("CFAL") appreciates the
opportunity to submit this testimony to the Senate Special Committee on Aging.

We commend Chairman Craig for holding this hearing to focus attention on the
harm that older Americans may suffer due to abusive mortgage lending practices.
CFAL's members abhor such practices and believe that federal legislative action and
other measures are needed to prevent such abuses. We believe that this can and should
be done in a manner that also preserves senior citizens' and others' access to affordable
mortgage credit.

Without question, some lenders and mortgage brokers engage in inappropriate
lending practices that need to be stopped. Many of these abuses are fraudulent, deceptive
and illegal. Enhanced enforcement together with more consumer financial education and
counseling opportunities are needed to help prevent them. However, significant new
federal statutory requirements also are needed to remove gaps or weaknesses in current
law.

CFAL believes that it is imperative that Congress promptly pass such new federal
requirements. H.R. 833, the Ney-Lucas bill in the House, effectively addresses many of

' The Coalition for Fair and Affordable Lending (CFAL). launched January of 2003, was formed to
advocate national, uniform fair legislative standards for nonprime mortgage lending. CFAL's members
make around one-third of all nonprisne mortgage loans.
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the current law's shortcomings. We hope that Senate and House Members will work
together to further refine that bill's provisions as may be needed to address any additional
concerns and gain broader bipartisan support. We want to work constructively with you
and other interested parties to help craft a fair and balanced refined legislative proposal
that can be the basis for the new federal law that Congress can act on this year.

Due to gaps in current federal law, states and localities have passed numerous
laws in the past several years that are intended to address concerns over improper
mortgage lending practices. Unfortunately, this well intended legislation has become an
arbitrary and irrational patchwork of state and local laws that is proving to be unduly
burdensome and costly. Moreover, federally chartered depositories, as well as some state
chartered entities, are being exempted from these state and local laws' requirements.
This creates not only an unlevel regulatory playing field for lenders, but also confusion
and inconsistent levels of protection for borrowers. Many consumers are not being
adequately or equally protected by these measures, and the national housing finance
market is being disrupted.

Accordingly, CFAL thinks that the new federal fair lending rules should apply
uniformly so that all mortgage lenders are governed by them and that every American
borrower receives the same effective protections. And, we want to see both federal and
state regulators actively enforce these nationwide standards.

Congress clearly has the power to pass legislation providing for uniform national
standards for nonprime lending. We believe that such uniform rules are badly needed
and that it is sound public policy for Congress to establish them.

As Committee member; know, housing is critically important to our nation. Not
only is home ownership "the American dream," and central to the welfare and stability of
families and communities, it is vital for our nation's economy. Housing has been an
essential economic engine for us. Millions of Americans rely on their home equity to
help meet their credit needs, and this is especially important during tighter economic
times. We clearly need to ensure that they are not abused in the mortgage lending
process, but we also must make certain that "protective" measures do not harm them by
limiting their access to needed credit or unnecessarily increasing its cost.

Today's nonprime mortgage industry has truly become an interstate business that
is increasingly dominated by large nationwide lenders. The primary reason that this
business has grown dramatically in the last decade and has been able to provide credit at
relatively low rates to millions of Americans who could not have qualified for
conventional financing is the development of a strong secondary market for nonprime
loans. Our industry has become much more automated, standardized and efficient, and
now securitizes the majority of the loans we originate. About 65% of the roughly $350
Billion in nonprime mortgages originated last year were securitized. Securitization has
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let us bring in vast amounts of capital from the national and global markets. This has
both enabled us to make far more credit available and to dramatically decrease the rates
we charge borrowers. However, overreaching legislation, regardless of how well-
intended, can easily disrupt our capital markets, and have a horrendous adverse impact on
both credit availability and borrowers' credit costs. Unbalanced legislation can also hurt
not only those who it is primarily intended to protect (e.g., those perceived as being most
vulnerable), but it can also injure the many other people who make up the larger part of
the overall nonprime market.

Simply put, housing and housing finance is very special and important for both
personal and national interests. In order to continue making reasonably priced mortgage
credit available to more and more Americans, industry needs clear, consistent and
workable lending standards, not a hodgepodge of differing and often inappropriate
restrictions. Congress is in the best position to set such standards, and we ask that you do
so.

CFAL's members are flexible and open to compromise and reasonable changes.to the
initial Ney-Lucas proposal as a part of an overall refined bipartisan proposal that provides
fair uniform national standards. Among other things, we believe that workable-
refinements could:

V Cover many more loans;
I Further restrict prepayment penalties;
. Enhance "anti-flipping" requirements;
I Provide an effective right to cure unintentional violations;

I tmpose very tough penalties for intentional violations;
V Address assignee liability concerns while ensuring that borrowers have

effective recourse when violations occur; and
I Increase funding for state and federal enforcement-efforts and for expanded

consumer education and counseling services.

Before outlining how the current federal law should be changed and strengthened,
we will explain a few important points about nonprime mortgage lending.

"Nonurime" Lending Products vs. "Predatorv" Lendinp Practices

Literally millions of Americans are unable to qualify for the lowest rate
mortgages available in the so-called "prime"2 (alica "conventional" or "conforming")
market because they have less than perfect credit, _ they can not meet some of the other
tougher underwriting requirements of the prime market. These borrowers, who generally

2 The term "prime" in the mortgage context does not refer to the prime" interest rate that banks charge
their best customers for loans; instead, it refers to the lower rate that mortgage lenders charge the lowest
risk borrowers who qualify for mortgages that are bought by Fannie Mae and Freddie Mac, the two large
housing government sponsored enterprises ("GSEs").
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are considered as posing higher risks, must rely on the so-called "nonprime"3 market
which offers many more customized mortgage products to meet customers' varying
credit needs. And, as one would reasonably expect, they will pay a somewhat higher rate
to offset their greater risk. Substantially higher servicing costs also increase the costs of
these loans. It is in this "subprime" or "nonprime" lending segment where most concerns
over improper lending practices have been raised.

"Predatory lending" is how many people refer to a variety of lending practices
that may involve actual or perceived abuse with regard to the sale of nonprime mortgage
products. Although "predatory lending" is a generic term without precise definition, 4 it
has been used to describe these questionable practices because the perpetrator often is
said to "prey upon" people who are more likely to be vulnerable or desperate for credit.

Due in part to earlier misleading, but widely circulated media stories, as well as
the actual higher level of abusive practices that have occurred in this nonprime part of the
market, many parties have unfortunately confused "nonprime" products with "predatory"
practices. Accordingly, some have thought "nonprime lending" literally was the same as
"predatory lending", failing to recognize that abuses are practices occurring in only a
relatively small portion of the overall nonprime product market. Although this
misperception today is far less prevalent than several years ago, this confusion still clouds
the public policy debate.5

3 Customers who arc viewed as posing higher risks, for a variety of reasons--most often because of some
defects in their credit records, are considered to be of lesser credit quality or below "prime" and hence are
termed "subprime" or less pejoratively, "nonprimc" borrowers. "Banking regulators generally designate a
'subprime' borrower as having one of thefollowing characteristics: two or more 30-day delinquencies in

the last 12 months; one or more 60-day delinquencies in the last 24 months; judgment,foreclosure.
repossession, or charge off in the prior 24 months; bankruptcy in the last 5 years; a high default
probability as measured by a credit score of660 or below; or a debt service-to-income ratio of 50% or
greater. (See OCC Bulletin 2001-6.) Generally, a credit score of 680 qualifies a borrowerfor
consideration for a prime loan, whereas a score below 620 virtually eliminates the possibility. " OCC
working paper "Economic Issues in Predatory Lending" (July 30, 2003) (hereinafter cited as "OCC
Analysis"), p. 8.
' "There is no single, generally accepted definition of a 'predatory loan. 'Indeed, disagreements over the
definition ofpredatory lending have often served to confuse the debate over this issue.,.. The term has been
employed loosely by community groups, policymakers and regulators to refer to a wide range of
practices.... Within the academic literature on predatory lending, economists typically suggest that
judgments as to whether a loan 'sprice is high or abusive in the absence of additional concrete economic
analysis of underlying risks, costs and otherfundamentals. such as the level of demandfor credit, are not a
valid basis for defining predatory lending. These analysts point out that without a precise definition, many
of the publishedfigures on predatory lending abuses become less convincing. There have been a variety of
estimates on the societal costs of predatory lending released in the media. However, a closer esamination
of some of these studies suggests that with even slight definitional or methodological changes, a case could
be madefor significantly smaller estimates of abusive lending costs. " OCC Analysis, p. 6.
s Most consumer advocates now admit that *nonprime lending" should not be equated with "predatory
lending", and that legitimate nonprime tending has "democratized" credit and helps millions of Americans
who can not qualify for prime mortgage rates meet their credit needs. They claim that they are only trying
to stop the abusive practices, not legitimate lending. But, by their actions (i.e., the overly restrictive
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In any case, it is important for policy makers to understand that nonprime"
mortgage lending is, for the most part, not only wholly legitimate and non-abusive, but
also critically important for meeting the credit needs of the millions of Americans who
are unable to qualify for "prime" mortgage credit. This nonprime market last year
amounted to about $350 billion, or about 10% of the overall mortgage market.. Over half
of these loans were originated through brokers, and about 65% were sold into the
secondary market and securitized.- Today, one of the major reasons for the availability of
nonprime credit and its relatively low rates is this securitization process. Securitization
has provided the capital from the national and international markets to fund these higher
risk loans. This has made mortgage credit much more available and dramatically
decreased costs to borrowers. As Federal Reserve Board Governor Gramlich said in a
recent speech:

"One of the important stories of the 1990s was the huge growth.in subprime lending.
In dollars, subprime-mortgage originations-grew by a factor of seven over the 1994-
2002 period Since low-income and minority borrowers are-much more likely to rely on
subprime credits, these groups have benefited disproportionately from the expansion
One visible outcome has been an increase in home ownership ratesfor low-income and-
minority borrowers. This represents a welcome extension of home mortgage and-other
credit to previously underserved groups-a true democratization of credit markets.
Millions of low- and moderate-income families now have a chance at owning a home
and building wealth. This rapid growth of subprime credit may have created
problems..., but there is plenty of good news in this area. " 6

"NonDrime" Customers

Contrary to common misperceptions and some parties! erroneous contentions,
"nonprime" borrowers are not primarily extremely poor and desperate minorities and
senior citizens. In fact, most are in their 40s and 50s, have incomes in the $50,000 -
$75,000 range, and are not minorities. In many cases, they again become "prime"
customers after experiencing temporary problems because of some adverse life event
(e.g., a divorce; job loss; or serious medical illness). In others, they may remain unable
to qualify for lower prime rates due to ongoing poor management of their finances, or a
tendency to periodically become overextended economically. And in many situations,
the borrower may have good credit, but might not meet certain of the other strict
underwriting requirements for prime loans (e.g., inadequate income documentation;
limited down payment or cash reserves; or the desire to take more cash out in a-
refinancing than conventional loans allow).

legislative provisions that they are advocating) many advocates indicate that they in fact favor significantly
curtailing nonprime credit availability.
6 Remarks oftFRB Governor Edward Gramlich, -An Update on the Predatory Lending Issue ' (October 9,
2003).
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Although they pose somewhat higher risks than prime rated customers, and

sometimes are slower paying, the vast majority of nonprime borrowers pay in a timely
manner and they are good customers. Nonprime lenders utilize risk-based pricing and

generally charge rates that vary based on the particular customer's risk level. Overall,
these customers now are given loan products that have average rates only about 2%

higher than prime rates, and many are only a fraction of a percent more. This is a far cry
from the 15% to 20% rates many people mistakenly think are charged by most nonprime
lenders.

How HOEPA Works (and Doesn't Work)

In 1994, Congress recognized that higher risk mortgage borrowers may be more

likely to be subject to more coercive or inappropriate lending practices. Accordingly, it

then passed the federal Home Ownership and Equity Protection Act ("HOEPA") to
provide additional disclosures and substantive protections for certain of the highest cost
mortgage loans.

HOEPA applies only to certain "closed-end" loans (a/k/a "HOEPA loans") for

refinancing prior loans that "trigger" its provisions by having annual percentage rates
("APRs") above a set level o "points and fees" in excess of a specified percentage of the

loan amount.
9

HOEPA does not apply to loans made to purchase a home, or to loans that
are structured on an "open-end" basis.

In addition to special warning disclosures, loans subject to HOEPA and its

implementing regulations have certain limitations or prohibitions on contract terms or

sales practices such as prohibiting: negative amortization, which occurs when the

payments made do not reduce the principal balance; increasing interest rates upon
default; balloon payments on loans less than 5 years; payments made only to a home

improvement contractor from loan proceeds; refinancing within 12 months unless it is in
the borrower's "interest"; and making loans without regard to ability to repay on a

7 (T-]he gap between prime and subprime rates is largely explained by differences in risk and servicing
costs between the two markets and that subprime rates therefore do not appear to be particularly out of
line with underlying risk and cost considerations... The risks and costs associated with subprime lending
are signifi cantly higher than those in the prime sector. Thesefactors accountfor the lion 's share of the
pricing differential between subprime and prime mortgages. In addition, there are indications that demand
for subprime credit is currently outstripping available supply.... Therefore. the empirical data do not
support the contention that subprime providers are earning economic rents [a/Wka "abnormnally high
frofits'7. OCC Analysis, pp. 13,16-17.

15 U.S.C. 5§ 1602(aa), 1639. Implementing HOEPA regulations issued by the Federal Reserve Board
can be found at 12 C.F.R. 5 226.32.
9 HOEPA's APR triggers are 8% for first liens and 10% forjunior liens. The law's points and fees trigger
covers loans when the total points and fees (counting only certain specified items) exceeds 8% of the total
loan amount, and exceeds an indexed base amount, which is $499 for 2004.
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"pattern and practice" basis. HOEPA also applies expanded assignee liability on covered
loans for essentially ALL claims and defenses that the borrower could have raised against
the loan originator, including those arising under other statutes and common law.

Although HOEPA does provide some limited safeguards, it now generally is
accepted that this federal law has serious defects.

Advocates' Concerns - Advocacy groups essentially contend that HOEPA is
inadequate because it: (I) applies to only a relatively small portion of higher cost loans;
and (2) fails to mandate many substantive protections that are needed to prevent certain
abusive practices.

Industry's Concerns - Responsible lenders acknowledge that HOEPA does not
contain some restrictions that are needed to protect borrowers from certain abusive
practices. However, they note that the current statute also is fundamentally flawed
because it: (I) includes unclear requirements so lenders may not know what they must
do; (2) fails to provide a meaningful "right to cure" unintentional errors; (3) mandates
unduly severe penalties; and (4) imposes liability on assignees who could not reasonably
know of violations.

HOEPA's Perverse Effects - It is now widely recognized that HOEPA has the
practical effect of prohibiting borrowers from being able to obtain legitimate nonwrime
loans instead of simply restricting inappropriate practices. Few lenders make loans that
are subject to this statute and there are virtually no secondary market purchasers of the
relatively few that are made.tO The HOEPA loans that are originated are held by
portfolio lenders who are likely to charge an even higher price due not to the borrower's

'° HOEPA poses two types of risk for legitimate lenders. The first is repufalional (i.e., concerns whereby
companies do not want to have their reputations hurt by being associated with loans that may be perceived
as "high cost"). More frequently, however, the concern has to do with the legal risk that arises from
HOEPA's provisions. In practice, given how the current restrictions are worded, the main compliance
problem here has little or nothing to do with the limitations on practices such as loan flipping, repayment
ability or negative amortization. The problem is that lenders sometimes inadvertently miscalculate whether
or not certain loans cross HOEPA's thresholds. This puts them in a "got you" situation as they will not
have given the required special HOEPA disclosure notice which has to be given before the loan is made.
There is inadequate provision for correction in this case or for most other unintentional mistakes. This
means that the lender has violated the law. Penalties include having the loan rescinded at any time during
its first three years and being required to refund all fees and payments made by the borrower. Lenders
understandably consider this an extremely severe penalty, and many do not think it is worth the risk of
making loans in these circumstances. Moreover, HOEPA's sweeping assignee liability provisions mean
that secondary market purchasers would likewise be liable for such a miscalculation or other unintended
violation about which they neither knew, nor reasonably could have known. Not surprisingly, therefore,
there is virtually no secondary market and no securitization of HOEPA loans. And, as noted above, only
certain portfolio lenders make these loans, and when they do it generally is at higher rates due not to the
borrowers' credit risk, but to the law's risks.
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credit, but to the higher legal and reputational risks and reduced competition caused by
the law itself

The bottom line here is that for many of the most needy borrowers, HOEPA's
"protections" are providing relatively little real benefit, and it is likely to come at higher
costs due to the law's provisions. We seriously question whether this is what Congress
intended, and recommend that Congress restructure as well as broaden HOEPA so this
oerverse effect is not allowed to continue.

State & Local Initiatives

Congress has failed to update HOEPA despite widespread acknowledgment
among both consumer advocates and industry groups that statutory changes are needed.
Not surprisingly therefore, starting in 1999 with North Carolina" many states and
localities have enacted, or are seriously considering enacting their own laws to prohibit
perceived abusive mortgage lending practices.'2

Some of the enacted and proposed state and local measures include two
significant types of loans that are not covered under HOEPA: (I) loans for the purchase
of a home (a/k/a "purchase money loans");'3 and (2) open-end loans (e.g., home equity
lines of credit where the amount of the loan can go up and down and the borrower is not
initially paying off the loan by amortizing the amount by set payments over a set number
of months).'4

In most cases, the state and local initiatives use the federal HOEPA law's
threshold / trigger-based model as the general framework on which they overlay their
own requirements. In essence, these non-federal laws include "trigger" provisions that
provide that nonprime mortgage loans that have annual percentage rates ("APRs") above
a certain level or "points and fees" in excess of a specified percentage of the loan amount
are subject to the state or local law's requirements.

" Many advocates have contended that the NC law should serve as the model for other state laws, or even
for a revised federal HOEPA. In that regard, it is worth noting that although some states essentially started
with proposals close the NC statute, significant changes have been made elsewhere during the legislative
process. Thus, for example, by the time the Georgia Legislature finished with it's work on the first version
of that state's law, key NC concepts had "mutated" like a SARS virus---e.g., assignee liability and
draconian penalties were added; limitations on the anti-flipping "net benefit" test were removed.
Subsequent analysis also has shown the NC law and its impact may be quite a bit different and less
favorable than its proponents have asserted. See OCC Analysis at pages 18-22; 24-25; and "Trigger
Happy: Enactment And Aftereffects Of North Carolina's 'P'redatory Lending' Law, " by Donald C. Lampe
(July 2003) (copy available on CFAL's website).
1 See the information on CFAL's website regarding various state/local measures at:
htto://www.cfa l.ws/resourccs.htm .
" For example: California; Georgia; Kentucky; New Jersey; New Mexico: New York; North Carolina;
South Carolina.
'4 For example: Arkansas; Connecticut; Georgia; New Jersey; New Mexico; New York; North Carolina.
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The more restrictive'5 laws lower the trigger percentages so that they apply to far
more loans than the federal law. In particular, the "points and fees" trigger is often
significantly lowered by both decreasing the percentage number (e.g., 8% to 5%) and by
including more items within the definition of a "fee" so the percentage is exceeded more
often (e.g., by counting indirect broker compensation). Thus, in real terms, the
percentage reduction is far greater than at first may appear (e.g., 8% to 5% really in effect
can be about 3%).

Sometimes, in addition to "high cost" loans, a second category is created
(typically called "covered" loans) where certain loans are subject to some, but not all the
requirements that apply to the very highest cost loans. The requirements in either case
generally include restrictions on additional practices and/or more stringent restrictions
than those found in the federal HOEPA law.

What is especially important to understand for present purposes is that NONE of
these various state and local laws are the same. Requirements differ widely. Moreover,
not only is there a patchwork of different state/local laws, but some quite frankly are too
weak, failing to provide adequate protections. Others are excessive, imposing undue
requirements and unnecessarily limiting credit availability. And, MOST states do not
have laws that effectively plug HOEPA's gaps.

There is no question but that too many older Americans and other nonprime
borrowers are subjected to inappropriate practices which should be prevented. There also
is no question but that vast numbers of borrowers who are not victims of such practices
can become victimized by poorly crafted "protective" legislation that restricts nonprime
credit availability or unnecessarily increases its cost.'6 This unfortunately is occurring in
all too many cases where state and local "anti-predatory lending" laws are being passed.17

Legislators therefore need to exercise care to ensure that they do not unintentionally

'5 One point that should be understood is that the often-made claim that a harsher state law provides
greater consumer protection" than HOEPA or another state's law can be very misleading. Different,
more restrictive," or "tougher" do not necessarily mean 'better" or more appropriate protection of

borrowers' interests. In fact, the opposite may be true. Sometimes more actual protection is provided.
Other times the law is so restrictive that legitimate practices or products are prohibited, and it is against
consumers' interests for this to occur. Put another way, "greater protection" labels may be more political
advocacy terms used all too often to disguise unbalanced legislation that can hurt, more than help, many
borrowers.
I As noted in the OCC Analysis. [tfhere is a good deal of empirical evidence to suggest that anti-

predatory statutes impede the flow ofmortgage credit, especially to low income and higher-risk borrowers,
and any reductions in predatory abuses resultingfrom these measures is probably achieved at the erpense
of many legitimate loans. " OCC Analysis, p. 20.
' In Georgia, for example, we saw the Legislature pass a very onerous bill that resulted in a literal
shutdown of nonprime mortgage lending in that state. After this occurred. Georgia legislators had to pass
major amendments to correct some of the worst excesses.
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curtail well-priced, affordable nonprime credit from legitimate, responsible lenders, or
make it more expensive. With careful drafting and balanced provisions, however, they
can prevent abuses while preserving credit availability.

Finding Workable Solutions and Settinn Balanced Lendine Standards

Congress should act to bridge the gap that exists between what is in HOEPA and
what actually is needed to prevent real abuses. It also should refine certain of HOEPA's
provisions to make the law more workable. From a technical perspective, we think that it
is relatively easy to draft language that effectively prohibits abusive practices while
allowing legitimate nonprime lending to continue. The more difficult question, however,
has been whether there is enough political will and discipline to adopt appropriate
changes. We believe that there is a growing bipartisan willingness to do so. CFAL
believes that in most cases, the policy choices are reasonably clear, and thus it should be
possible to develop reasonable and workable bipartisan solutions on most issues without
great disagreement. Some of the key issues where policy decisions are needed include
the following:

LOAN ORIGINATION-RELATED ISSUES

> Restricting Prepayment Penalties - Prepayment penalties are fees that are
charged when a borrower pays off a loan earlier than had been agreed when the
loan was made. Prepayment penalties are part of a lender's fundamental pricing
consideration. Loan pricing is based on having loans on the books long enough to
recover various origination costs that are amortized through the planned and
agreed upon number of monthly payments. When the loan has a prepayment
penalty, either the rate or the points the borrower pays will be lower; if no penalty
applies, they will be higher. Thus, by utilizing a prepayment clause a lender can
make a loan more affordable for many cash-strapped consumers.

CFAL believes that there is nothing inappropriate about a prepayment
penalty that is properly disclosed and fairly structured, and that borrowers can
receive major benefits from such provisions primarily through lower interest
rates. However, we also recognize that sometimes prepayment penalty features
are not adequately disclosed and explained to customers. In some cases the time
duration of the penalty and the penalty amount may be excessive.

Thus, we support adding further reasonable limitations on prepayment
penalties. In crafting such limitations, it is important for Congress to ensure not
only that the penalty is not excessive, but also that it is in fact enough to allow the
lender to give the borrower who accepts it a significant benefit (e.g., a lower
interest rate).
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HOEPA limits prepayment penalties to 5 years. CFAL believes that
Congress should further refine these limitations as follows:

I.Inform ed Choice - If a loan is offered with a prepayment penalty, the
borrower always should be given the choice of a loan without the penalty,
and the penalty should be clearly disclosed and explained to the borrower;

2.Maximu m 3-Year Time Limit - The time duration of the penalty should
be limited to a maximum of 3 years (or 2 years where an adjustable rate
product is involved); and

3.Amo unt Limit - The amount of the penalty should be limited to what is
allowed by California's law, which is 6 months interest on 80% of the
outstanding loan balance.

> Prohibiting "Loan Flipping" - When a loan is refinanced frequently with the
borrower receiving no real benefit and paying loan closing fees and costs that
have the effect of stripping away the borrower's equity, loan "flipping" is said to
occur. There is no question that flipping has been a significant problem.
Consumer advocates and lenders agree that loan "flipping" is abusive and should
be prohibited. There is disagreement, however, on how this should be done.

Under implementing regulations issued by the Federal Reserve Board,
HOEPA essentially prohibits covered loans from being refinanced by the same
lender within 12 months "unless the refinancing is in the borrower's interest."'8

The regulations indicate that this determination is to be made on a case by case
basis taking into account relevant circumstances.

Consumer groups usually favor using a differently worded test and applying it
to loans for a much longer period of time. In particular, advocates argue that the
statutory test should be that the loan should not be made unless there is a
"reasonable tangible net benefit" to the borrower. This phraseology was first
used in the North Carolina "anti-predatory lending" statute.

CFAL's members and other lenders certainly want to stop loan flipping, but
feel strongly that there are better ways of crafting an effective restriction than
using an undefined "tangible net benefit" test. 20

912 C.F.R. § 226.34(a)(3).
As noted earlier, there has been much discussion, pro and con, regarding the NC statute. Suffice it 0o say

here that experience has shown that no reputable lenders are known to be making loans that are deemed
"high cost" under this law. This NC law has significant qualifications on this test (eg., a requirement that

the flipping violation be "knowing' or "intentional" and a limitation on the ability of a plaindif's attorney

to collect attorney 'sfees ifa reasonable settlement of a dispute is rejected) that have made the law such

that most lenders can continue to do business, albeit not in the "high cost" area.
' Some parties favor using the somewhat different approach of simply imposing a very tough but relatively

short term (e.g., I year) prohibition on refinancing a "high cost- loan with another -high cost" loan (as is

done in H.R. 833). CFAL would find such a restriction workable and believes it would be effective during
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CFAL believes that Congress should recognize that however the flipping test
is worded, clear statutory guidance should be given so that lenders can know with
reasonable certainty what they are required to do. Providing such guidance is fair
to all parties, facilitates compliance and enforcement, and helps avoid
unnecessary and costly lawsuits. We suggest that the basic approach for crafting
such a test should involve:

(1) choosing the most suitable wording---"identiftable benefit, " which is used
in California's law and is proving to be workable is significantly clearer than
"tangible net benefit," which seems to require some type of unspecified
mathematical netting calculation;

(2) regardless of the term used, including NC's key qualifications (i.e., that the
flipping be "knowing or intentional" and that the awarding of attorney's fees be
limited to encourage settlements and discourage lawsuits);

(3) providing a number of specific "safe harbor" examples to give lenders
meaningful guidance on what is intended to be an acceptable "benefit"; and

(4) setting a reasonable limit on the length of time the "flipping" restriction
applies (e.g., 2 years).

> Financing Points and Fees - Many consumer advocates assert that lenders are
engaging in a "predatory" practice when they allow customers to borrow the
money needed to pay mortgage closing costs and finance these costs as a part of
the total loan amount. These advocates contend this has the effect of stripping
away the borrower's equity. They argue that nonprime lenders should instead be
required to incorporate all closing costs into the loan interest rate.2'

CFAL's members and other lenders have a fundamental disagreement with
these advocates' position, which we consider extreme and against consumers'
best interests.22 Nonprime borrowers rarely have extra cash available to pay
closing costs.23 They are not required to finance their closing costs, but borrowers

its term. However, we recognize that many parties are insisting on a longer term "borrower benefit" test of
some type.
" In fact, in a joint letter to House Financial Services Committee Chairman Oxley, many of the most active
national advocacy groups termed such financing as "the most egregious predatory lending practice." Thus,
it appears they are contending that all nonprime lenders are engaging in predatory practices since all such
lenders, as far as we know, allow borrowers to finance such costs. The same might be said of most prime
lenders who also allow borrowers to finance costs.
22 It should be remembered that when effective prohibitions are added to prevent loan flipping, 'equity
stripping" becomes much less of a problem. Borrowers will not be repeatedly refinancing their loans in a
short time period so they will not be repeatedly using equity to pay loan closing costs.
2 There are basically four options facing the consumer: (l) if their credit is adequate, and assuming no
prohibition on "indirect" financing is applicable as it is in NJ, they can borrow the cash needed for closing
elsewhere--typically at higher cost, unsecured rates (e.g., a cash advance at a 19.99% APR via an AARP-
sponsored credit card)--and usually have much higher total monthly payments; (2) if they can afford it-
and most can not--they can pay a higher rate with higher monthly payments as some consumer groups are
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choose to do so in most cases because they determine that it is in their interest.

(Many prime borrowers also choose to finance their closing costs.) Lenders have
found that borrowers prefer paying these costs over the term of the mortgage.
They want and need lower monthly payments. Having a higher rate with closing
costs included as some have suggested would mean higher monthly payments,
making mortgage credit much less affordable.

We support requiring a disclosure that financing points and fees is optional,
but CFAL believes that most legislators will agree that borrowers, both prime and
nonprime, should continue to have the right to finance their loan closing costs. At
most, some reasonable limitation on the amount of such costs that could be
financed (e.g. at least 5%, depending on what is included in the costs definition)
might be considered.

> Mandatory Arbitration - Many lenders include a clause in the loan terms that
any disputes between the borrower and lender must be settled by a mandatory
arbitration procedure instead of by court litigation. Consumer groups generally
claim that mandatory arbitration clauses are inherently oppressive and deny
borrowers their legal rights. They argue that arbitration is unfair and likely to
favor the lender over the borrower. Lenders counter by noting that Congress has
clearly indicated that arbitration is an acceptable alternative dispute resolution
process. They say that arbitration is fair to both parties, and point out that it
usually is much quicker and less expensive for borrowers. In addition, lenders
point out that mandatory arbitration is allowed and often required in many other
types of consumer financial transactions (e.g., real estate sales; securities; credit
cards). Lenders also acknowledge that they favor using arbitration to resolve
disputes because this approach helps facilitate settlements and prevents costly
class action lawsuits.

CFAL does not believe that requiring arbitration is inherently unfair, but we
do support at a minimum imposing certain further statutory restrictions on
arbitration clauses to ensure greater fairness to borrowers. In this regard, we think
that the so-called "New York rule" is a reasonable solution. This rule would only
allow arbitration clauses which require that: (I) the arbitration be conducted in
accordance with the standards set forth by a recognized national arbitration
association; (2) it must be held in the federal judicial district where the loan
property is located; and (3) the lender must pay all reasonable costs of the first 2
days of the arbitration. If Congress should determine, however, to prohibit

advocating; (3) they can not get the loan and not be able to use their home equity to meet their financial
needs, and possibly be forced into bankruptcy and/or foreclosure; or (4) they can sell their house and get
their needed cash from their home equity.
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mandatory arbitration, we believe that it is imperative to provide lenders with a
more meaningful right to cure unintentional violations.

> Rulemaking for Additional Prohibitions - Although this should not be a
contentious issue, we want to recommend that Congress ensure that there is an
effective administrative procedure in place so that new prohibitions or further
refinements can be added as may be needed based on subsequent experience and
circumstances. It is highly likely that unscrupulous actors will find creative new
ways to take unfair advantage of borrowers. Therefore, we believe that regulators
should be able to move promptly to stop such practices without having to wait for
new legislative authority. Congress should consider whether the existing Federal
Reserve Board rulemaking authority is adequate, or whether a different approach
is needed.

LIABILITY & PENALTIES-RELATED ISSUES

> Meaningful Right to Cure - One of HOEPA's biggest flaws is its failure to
provide a meaningful right to cure unintentional mistakes. CFAL believes that it
is absolutely essential that such a right be provided for in any amendments. We
recommend that lenders be given at least 90 days to correct an error after they
learn of it either through their. own actions or from the borrower or other persons
such as a regulatory audit. Correction should entail whatever is required to make
the borrower whole, including full restitution and payment for any loss or actual
damages caused by the error. This right to cure should not apply, however, if the
violation is considered willful or intentional.

> Penalties - Consumer groups have repeatedly sought to have state and local
legislators adopt very onerous penalties for violations of "anti-predatory lending"
laws. Also, consumer advocates have sought to allow "predatory lending" claims
to be raised as defenses in every foreclosure action.

We believe that many of the penalties advocated by consumer groups are
excessive and unfair. In fact, having extremely severe penalties is one of the
reasons that many lenders have been reluctant or even unwilling to continue
making loans in Georgia earlier and as we are starting to see now in New Jersey
and elsewhere. When onerous or unclear requirements are coupled with excessive
penalties, the legal risks rise to unacceptable levels. Not only does this tend to
limit credit availability, but it also causes higher prices for borrowers to offset the
undue legal risks. We also are understandably concerned that legitimate
foreclosure proceedings will be stymied by an open-ended provision allowing
"predatory lending" claims to be raised in every foreclosure proceeding.
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CFAL's members will support strong. penalties, but we do ask that all
penalties be graduated or proportional to the harm done, as well as to whether the
violation was willful or intentional. Very tough monetary penalties should apply
to willful violators who are the truly "bad actors". We would welcome the
opportunity to work on a bipartisan basis with legislators to develop balanced,
proportional penalty provisions.

> Assignee Liability - Consumer advocates have contended that traditional "holder
in due course" type protection should be ended and that all assignees of nonprime
loans should be strictly liable for any violations that occurred before the assignee
obtained the loan even if the assignee had no knowledge of, or even could not
reasonably have known of, the violation. These advocates contend that the
secondary market is providing the funding for predatory loans, and that strict
assignee liability is needed to cut off such funding. They maintain that such
liability will force secondary market purchasers 24 to better police those from
whom they buy loans.

Nonprime lenders and secondary market purchasers are strongly opposed to
extending such strict liability to all nonprime loans.25 We question whether it is
appropriate to impose any liability on assignees, other than perhaps larger lenders
who buy loans from smaller correspondent lenders. Today, only larger lenders
with substantial resources are able to securitize loans. They clearly have the
resources to ensure the borrower receives a full recovery of any damages.
Moreover, they are in the best position to police the practices of their brokers,
loan officers and correspondents.

The North Carolina law, which consumer advocates tout, does not include
such strict assignee liability provisions. In contrast, imposing broad assignee
liability in Georgia resulted in secondary market purchasers refusing to buy loans
and loan rating agencies like Standard & Poor's and Moody's being unable to rate
loans. This resulted in Georgia's nonprime lending market being shut down, and

24 They typically do not mention that such purchasers include pension funds and other bond buyers who

will be very reluctant, and most often unwilling to continue making capital available for mortgage loans if

such liability is imposed.
" As observed earlier, HOEPA currently applies such liability to "high cost" loans and that this is a major
reason that most lenders do not make such loans. (HOEPA's assignee liability is so broad that it essentially
makes the assignee liable for any violation of any law committed by the originator, even if the violation is
not a violation of HOEPA.) Currently, virtually no private secondary market purchasers, including Fannie
Mae and Freddie Mac, will buy such "high cost" loans. The relatively few such loans that exist appear to

be ones made by retail lenders who keep them in their own portfolios. The cost of such loans, when
available, also is generally significantly higher for the borrower not because of their credit risk, but because

of the higher legal risk and reduced competition caused by the law. This is one of the perverse effects of
the current statute.
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Georgia's legislature taking. emergency action to address this unintended
consequence of its earlier legislative actions

Legislators must be extremely cautious in making changes that upset
secondary market dynamics because unfettered access to the capital markets is
largely responsible for having dramatically increased nonprime credit availability
and for lowering costs for millions of Americans. Lenders and secondary market
purchasers believe that it is very unfair to impose liability when there is no
reasonable way that the loan or securities holder could have known of the
violation. In any case, we feel that liability generally should apply only if the
assignee by reasonable due diligence knew or should have known of a violation of
the law based on what is evident on the face of the loan documents.

CFAL's members include many of the largest securitizers in the nonprime
mortgage business. We again want to work closely with Senators, as well as Wall
Street investment bankers, the rating agencies, the GSEs and other key players in
the securitization process to develop workable provisions on this liability issue so
that mortgage capital.

SCOPE OF HOEPA'S COVERAGE

> Expanding to Cover Other Types of Nonprime Loans - At the present time
HOEPA only applies to certain "closed-end" loans involving a refinancing of an
existing mortgage. It does not cover either "open-end" loans, such as home
equity lines of credit, or loans for the purchase of a home. A number of state
measures have applied restrictions to such open-end and/or purchase money
loans.26 CFAL believes that it would be appropriate to expand the federal law so
that its protections cover both of these types of loans. We feel that this is both
proper policy and consistent with our support for uniform national lending
standards for nonprime lending, which will be discussed further momentarily.

> Expanding Coverage by Changing HOEPA's APR and "Points and Fees"
Triggers - As noted earlier, HOEPA currently only applies to a relatively small
part of the nonprime market---i.e., certain of the highest cost loans where the APR
or points and fees exceed specified threshold levels. Advocacy groups have
consistently sought to extend coverage at both the federal and state levels by
significantly lowering the trigger levels. We are unwilling to support such
reductions unless HOEPA's current flaws are corrected and any new restrictions
are truly balanced and workable. Our opposition is based on the very real concern
that doing so would expose lenders and secondary market participants to
unacceptable risk levels on far more loans. This would destroy large portions of

26 Please refer back to footnotes 13 and 14.



147

A C FA L "o A,,o.* ig L.-..

1301 Pennsylvania Ave., NW - Suite 500
Washington, DC 20004 -202- 742-4245
www.fairlendingnow.org

the nonprime market, greatly limiting borrowers' credit access and increasing
their costs. However, if HOEPA is restructured in a reasonable and fair manner,
we are quite open to discussing expanding it to cover more nonprime loans.

UNIFORMITY & ENFORCEMENT-RELATED ISSUES

> National Uniformity and Enforcement - The irrational patchwork of state and
local "anti-predatory lending" laws that is developing is not workable. None of
these laws is the same, and requirements vary greatly. Provisions are often
arbitrary, unclear and totally impractical for lenders to implement. Well intended,
but poorly crafted state and local requirements are having unintended negative
consequences for borrowers. Most states also still have no effective borrower
safeguards in place.

Today, nonprime lending is clearly a nationwide, interstate business that is
highly dependent on the national capital markets in order to make affordable
mortgages available to the millions of Americans who can not qualify for
conventional financing. We need consistent, nationwide requirements to be able
to do so effectively and efficiently. Senior citizens and other borrowers need
protections not only from abusive lending practices, but also from differing,
poorly crafted state and local laws that limit their access to affordable credit and
force them to pay more.

CFAL therefore strongly supports prompt Congressional action to provide
clear, effective and workable uniform national fair lending standards 2 for
nonprime mortgage loans. These standards should provide equal protections for
all Americans and apply to all mortgage originators, regardless of how they may
be structured or chartered.

We also believe that state officials should have an active role along with
federal authorities in enforcing these national standards. In that regard, we
believe that Congress should consider having nonprime lenders pay a reasonable
fee into a central fund when they originate a mortgage. This fee could be used as
a funding mechanism for state and community based education programs and
quite possibly for state enforcement efforts.

* * *

CFAL is confident that Congress can fairly resolve these issues and pass
effective national standards for fair lending that protect nonprime borrowers

2 Both Fannie Mae and Freddie Mac also have now expressed their support for uniform national standards,
as have many other lenders and trade groups.
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without unduly limiting their access to affordable mortgage credit. We look
forward to working constructively with Committee members and all other
interested parties to help enact such legislation.28

28Please contact CFAL's Executive Director, Wright H. Andrews (202-742-4245,. wandrewstibutera-
andrews.com , ifyou have questions or would like further information about CFAL 's positions.
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The Consumer Mortgage Coalition ("CMC"), a trade association of national
residential mortgage lenders, servicers, and service providers appreciates the opportunity
to submit its written testimony concerning predatory mortgage lending to the Senate
Committee on Banking, Housing, and Urban Affairs.

In considering the problem and impact of, and possible responses to, "predatory
lending," we emphasize the following key points:

* Many abusive practices are the result of outrightfraud As we examine the
anecdotal descriptions of borrowers being abused, it is clear that many of the
abuses resulted from misrepresentation, deception and other practices that violate
existing laws. New laws are not needed to address these problems. Rather, there
must be a renewed emphasis on devoting the necessary resources to enforce
existing law.

* "Predatory lending" is hard to define Practices (other than those constituting
current illegal conduct) that are often labeled "predatory" can have both adverse
and beneficial consequences for consumers. As policy makers consider
restricting individual terms and provisions, such as prepayment penalties and
yield spread premiums, they must understand that these terms have legitimate
uses that can benefit consumers,. for example, by reducing interest rates or upfront
costs.

* It is not in the interests of lenders and servicers to make loans, whether prime
or subprime, which result in default orforeclosure. Lenders and services do not
benefit from defaulted loans. Rather they lose money-often significant amounts.
Simply put, a lender whose loans that go into default represent more than a small
proportion of its total loans will not long be in the lending business. In fact,
because subprime borrowers by definition present a greater risk, subprime lenders
must devote additional resources to ensuring that they will not end up with a
defaulted loan.

* The goal ofpolicymakers in addressing "predatory lending" should be to
educate and empower consumers to make appropriate decisions about their
financial affairs, not to restrict consumers' option. The CMC is convinced that
both consumers and lenders are better off if lenders have the freedom to offer and
consumers have the freedom to choose from the widest range of financial options.
Consumers, however, must be put in a position to make an informed decision that
is most appropriate for their needs and situation.

* Current regulatory requirements do not allow consumers to understand their
choices. They often act as barriers to competition that could reduce costs.
Studies have shown that the innumerable disclosures required by a variety of
federal and state laws often confuse, and sometimes mislead, consumers who are
attempting to shop for loans. In addition, while lenders compete on their
offerings based on interest rate and points, because of regulatory restrictions,
there is little incentive to compete on the basis of ancillary settlement costs.
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The CMC, working with other trade groups, has developed a five-part program
that we believe best addresses "predatory lending" without unduly restricting consumer's
options or unduly burdening the efficient operation of the mortgage market. The program
consists of the following:

> Adequate enforcement of existing law

> A nationwide licensing registry that allows constant monitoring by state
regulators and consumers of licensing complaints, suspensions and revocations

> A comprehensive public awareness and education campaign

> Implementation of Federal regulators' existing authority to address predatory
practices

> Reform of mortgage origination regulatory requirements to give consumers
simpler, more uniform disclosures that allow them to understand and effectively
comparison shop for loans, to give lenders the ability to offer ancillary
settlement services at lower cost, and to provide certain substantive protections..

Following a brief note describing our coalition, we examine each component of
this comprehensive solution. In addition, in Tab I of this testimony, we describe the
subprime market. In Tab 2, we describe the products and practices that often are labeled
"predatory," and show how they can be used to the benefit of borrowers and how our
solutions would mitigate any abuses they could cause. Finally, in Tab 3, we describe the
mortgage origination process, its participants and the compensation each receives for
their role.

About the CMC

The CMC was formed, in large part, to pursue reform of the mortgage origination
process. From our perspective, one of the principal goals of mortgage reform is to
streamline the mortgage origination process so that consumers would be better informed
when making credit choices. Complementary to our goal of streamlining the mortgage
origination process is the goal of reducing abusive lending practices. We believe that
better disclosures and substantive protections can enhance consumer protection. The goal
should be to allow consumers to make educated choices in the credit market.

We commend the Committee for its continued attention to the issue of predatory
lending. The CMC is particularly concerned because of the damage caused by deceptive
lenders to consumers and to the image of our industry. We support the goal of protecting
consumers from unscrupulous lending practices and recognize that some elderly and
other vulnerable consumers have been subjected to abuses by a small number of
mortgage lenders, brokers and home contractors. We share the Committee's objective of
developing approaches that prevent predatory lending practices without restricting the
supply of credit to consumers or unduly burdening the mortgage lending industry.
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The CMC's Alternative: A Comprehensive Solution to Predatory Lending

Rather than further restrictions on products, terms and provisions, the CMC
favors a multi-tiered, comprehensive solution to predatory lending, including increased
enforcement of existing prohibitions against fraud and deception, coordinated,
nationwide enforcement of licensing requirements, and better consumer education on the
mortgage process.

Most significantly, the CMC believes that comprehensive reform of the regulation
of the mortgage origination process is needed so that all consumers, but particularly those
most vulnerable to predatory lending practices, can better protect themselves. As noted
above, our solution has five parts.

Part 1: Devoting Adequate Resources To Enforcing Existing Laws

We agree with Federal Reserve Board Chairman Alan Greenspan's comments that
enforcement of existing laws is the first step that should be taken. Many examples of
predatory lending involve fraudulent practices that are clearly illegal under current law.
Adequate resources at both the federal and state levels of government need to be devoted
to pursuing those committing fraud. Therefore, the appropriate federal and state agencies
should advise policymakers of the resources they need to combat mortgage fraud.

Part I1: A Nationwide Licensing Registry

We recommend that all mortgage brokers and companies be licensed, and that a
federal system be established to ensure that if a broker or company loses its license in one
state as a result of predatory practices, all licenses would be revoked, suspended, or put
on regulatory alert nationally. A "Consumer Mortgage Protection Board" could be
established to maintain a clearinghouse to identify mortgage brokers and companies
whose licenses have been revoked or suspended in any state.

The goal of this recommendation is to prevent those engaging in predatory
practices from being able to move from one jurisdiction to the next and continuing-to
prey upon vulnerable consumers while keeping one-step ahead of law enforcement
authorities in prior jurisdictions.

This new Consumer Mortgage Protection Board could also be responsible for,
among other things, reviewing all new and existing Federal regulations and procedures
relating to the mortgage origination process and make recommendations that will
simplify and streamline the lending process and make the costs of the process more
understandable to consumers. The Board could also be used to initiate and oversee
public awareness media programs (described below) that will help consumers evaluate
the terms of loan products they are considering.

Part111: Increasing Public Awareness and Improving Consumer Education
Consumer advocates have long advised industry and government officials that

certain consumers, particularly elderly seniors, were not able to clearly understand the
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loan terms disclosed in the innumerable disclosures provided to consumers during the
mortgage process.

We recommend a three-step program to increase public awareness and improve
consumer understanding of their loan obligation:

1. Public Service Campaign.

Federal policymakers should implement an ongoing, nationwide public
service campaign to advise consumers, but particularly the more vulnerable
such as senior citizens and the poorly educated, that they should seek the
advice of an independent third party before signing any loan agreements.
Public service announcements could be made on radio and television, and
articles and notices could be run in local newspapers and selected
publications.

2. Public Awareness Infrastructure.

Once alerted, consumers will need to be able to avail themselves of
counseling services from unbiased sources. Those sources can always include
family and friends and industry participants. In addition, however, a
nationwide network should be put in place to ensure that all consumers can
easily access advice and counseling to help them determine the loan product
that best fits their financial needs. A public awareness infrastructure could be
built out that would include 1-800 numbers with independent counselors,
using sophisticated computer software, to help consumers talk through the
loan product they are considering. In addition, programs could be developed
with community organizations and other organizations serving senior citizens
to provide on-site counseling assistance at local senior and community centers
and churches. HUD's 800 number for counseling could be listed on required
mortgage disclosures as an initial step to increase awareness of available
advice.

3. "Good Housekeepine Seal ofApp~roval " for On-Line Mortgage Calculators

The Joint Report on the Real Estate Settlement Procedures Act and Truth in
Lending Act of the Board of Governors of the Federal Reserve System and the
Department of Housing and Urban Development, issued in 1998 ("Joint
Fed/HUD Report") recommended that the government develop "smart"
computer programs to help consumers determine the loan product that best
meets their individual needs. Since this idea was first discussed in the
Mortgage Reform Working Group,' mortgage calculators or "smart" computer

'The Mortgage Reform Working Group ("MRWG") was an ad-hoc group, comprised of over 20 trade
associations and consumer advocate organ izations, that was organized at the request of former
Congressman Rick Lazio (R-NY) with the goal of reaching a compromise on a comprehensive
mortgage reform proposal that would streamline and simplify the mortgage process for consumers



154

programs have become available-online. Since these computer programs were
already developed by the private sector and are widely available, a more
appropriate role for the government today would be for the federal
government to approve a limited and unbiased generic mortgage calculator
module that could be incorporated into any online site that helps consumers
evaluate various loan products. (Legislation may be needed to advance this
initiative. But there may be resources in agencies' current budgets that could
be tapped to implement this recommendation.)

Part IV: Use Existing Federal Regulatory Authority to Stop Abusive Practices

Regulators may have existing authority to implement changes to existing
regulations to prevent loan flipping and other questionable practices. Where such
authority exists, action should be taken to change existing regulations. Regulators may
also be able to use their rulemaking powers under existing law to implement some of the
mortgage reform proposals discussed-in Part V.

Part V: Comprehensive Mortgage Reform

The Joint Fed/HUD Report found that consumers do not understand the
disclosures required by the current TILA and Real Estate Settlement Procedures Act
("RESPA"). There is widespread agreement that the mortgage loan origination process is
overly complex and that the current legal structure is often an obstacle to improving that
process.

Comprehensive mortgage reform would reduce confusion and improve
competition, lowering prices for all consumers while discouraging predatory lending.
The CMC has been-at the. forefront of industry efforts to reform and improve the laws and
regulations governing the home mortgage origination process in this country. The
mortgage reform that we, along with others in the industry, have advocated would
directly address many of the weaknesses in current law that allow predatory lenders to
operate. We note that some of these reforms can be achieved through regulatory changes
while others will require legislation..

Some of the features of mortgage reform that bear directly on the predatory
lending problem include:

Early Disclosure of Firm Closing Costs, leading to greater certainty for
consumers on closing costs and increased price competition for both loans and
ancillary services required to make the loan. A common feature of most
allegations of predatory lending is that the borrower was either confused or
deliberately misled about the amount of closing costs that he or she would have to

while simultaneously reducing the liability for the industry. While all parties did not reach an
agreement, many of the recommendations that were developed in that process formed the basis for the
recommendations made in the Joint Report issued by the Federal Reserve Board and the Department
of Housing and Urban Development.
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pay. The central feature of mortgage reform is a proposal that mortgage
originators disclose to consumers the firm, not estimated, costs of the ancillary
services needed to make the loan for which the consumer has applied. If the
borrower receives a clear disclosure of firm closing costs early in the transaction,
it will be more difficult for an abusive lender or broker to misrepresent the terms
of the loan and the borrower will have time to seek financing from other sources
if the terms are unfavorable.

The Administration has proposed a rule that, if implemented correctly, would give
consumers the option to choose and the industry an option to offer a guaranteed
mortgage package. When modified appropriately, the rule will do what HUD
intended it to do - vastly simplify the process by which consumers shop for and
obtain mortgage loans in this country and significantly reduce closing costs.
While the proposed rule has proven to be controversial, the benefits of the
Guaranteed Mortgage Package ("GMP"), if structured correctly, are
extraordinary.

The Administration should be applauded for taking the lead in advancing an
initiative that will result in consumer savings of $10.3 billion per year - almost
$1,000 per mortgage loan - by removing outdated regulatory barriers. The
Administration's RESPA reform proposal will expand homeownership
opportunities more than any other proposal that we have seen in years. In fact, it
is the most significant pro-consumer regulatory proposal from any agency ever to
have been proposed.

The savings to consumers come from two effects of the proposed rule. First, the
elimination of Section 8 for packagers allows, for the first time, for leverage and
competition to be brought to the selection and pricing of ancillary settlement
services. Today, Section 8 of RESPA effectively prevents volume discounts,
average cost pricing, or other cost-reducing arrangements to be negotiated
between loan originators and settlement service providers. Removing this
regulatory barrier opens this who process up to competition, which will force
prices down.

Second, bundling of settlement costs into a single guaranteed number makes it
easier and much more likely for consumers to comparison-shop based on this
number (together with interest rate and points). Borrowers today shop on interest
rate and points, but not settlement costs. These costs, which are delineated in a
laundry list of items seldom understood, are viewed as an unpleasant, but
unavoidable, fact of life. The "packaging" approach will change that. With just a
few key figures to shop with, borrowers will be better informed, shop better and
reach better deals.2

It should be noted that services are required as a condition for the borrower to obtain the loan. They are
not services that are performed for the benefit of the borrower, but are rather services that are
performed for the lender and investor to ensure that their collateral interests are protected.
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As mentioned earlier, the Administration's GMP proposal will also help prevent
predatory lending. Under the packaging approach, consumers will receive
relevant, guaranteed information about a loan early in the process to promote
comparison-shopping. Moreover, simplifying comparisons will increase the
likelihood of consumer understanding of their mortgage loan and make more
difficult the deception that characterizes abusive loans. Consumers will no longer
face unwelcome surprises at the closing table of increased or hidden fees.
Borrowers will be empowered under packaging to make logical, informed choices
about settlement fees and costs in the context of a single number that is
guaranteed, and loan originators and packagers will have to abide by their
guarantee.

The details of any final rule, however, are key to ensuring that the rule will
actually achieve the goals of reducing costs and streamlining and simplifying the
mortgage process, while simultaneously reducing the liability and needless
litigation that continues to plague the industry.

* Simplified, Understandable Disclosures of key information about the loan.
Mortgage reform would consolidate and highlight disclosures of the key terms of
a mortgage credit product so that applicants could easily comparison-shop for
loans. It would eliminate confusing disclosures such as the "Amount Financed,"
which has actually been used to mislead consumers about the true amount of the
obligation. The disclosure of firm closing costs, noted above, would include any
mortgage broker fee paid by the borrower.

* Proportional Remedies so that lenders are the targets of less litigation over
harmless or minor errors while consumers can be compensated for actual harms.
The remedies in the mortgage reform proposal, in contrast to current law, are
structured to ensure that the borrower receives a loan on the terms that were
disclosed. Lenders that detect and correct errors quickly will not be penalized,
while those that engage in knowing and willful violations will be penalized more
severely than under current law.

* Substantive Protections against Loan Flipping to protect the most vulnerable
consumers from abusive loans. The focus of the mortgage reform effort is on
reforming the mortgage process for all consumers, but we include an
enhancement to the Home Ownership and Equity Protection Act ("HOEPA") in
the form of protections.against loan flipping. Under the proposal, when making.a
HOEPA loan that refinances an existing mortgage loan and that is entered into
within twelve months of the-closing of that loan, the originator may not finance
points or fees payable to the originator or broker that are required to close the-loan
in an amount that exceeds three percent of the loan amount. This limitation does
not apply to voluntary items such as credit insurance, nor to taxes and typical -
closing costs for settlement services such as appraisal, credit report, title, flood,
property insurance, attorney, document preparation, and notary and closing
services provided by a third party, whether or not an affiliate.
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Limiting the financing of points will mean that borrowers would have to bring
cash to closing to pay high points and fees. This will mean that borrowers of
HOEPA loans will be less likely to be "flipped" numerous times. Consistent with
regulations adopted by the New York State Banking Department, the limit on
refinancing points does not apply to typical third-party closing costs.
Significantly, this restriction is not limited to refinances by the same lender and
would thus apply to a much broader number of loans that may not be in the
category of "flipped" loans. For this reason, it is appropriate that a reasonable
amount of points and fees be eligible to be financed in order to meet real credit
needs.

* Substantive Protections Affecting Prepayment Penalties. On non-HOEPA loans,
no prepayment penalty would be permitted after 5 years from the date of the loan.
However, prepayment penalties would be authorized during this 5-year period,
notwithstanding state law. Any prepayment penalty permitted would be limited to
a maximum of 6 months' interest on the original principal balance.

* Foreclosure Reforms to provide additional protections to borrowers facing the
loss of their home without reducing the value of lender's security interest in the
property. Lenders and servicers have in recent years significantly changed their
procedures for dealing with delinquent borrowers. Workouts, forbearance and
other loss mitigation tools are employed and foreclosure is increasingly seen as an
expensive (for everyone) last resort. In addition to this business trend, we would
support the enactment of a new "Homeowner's Equity Recovery Act" ("HERA"),
which would apply at the time lender notifies consumer of consumer's default and
rights under HERA.

> HERA protections would apply if the consumer's indebtedness
(origination balance and interest, junior liens, etc.) is not more than 80%
of the origination valuation. A consumer would have the right to list the
property with a real estate broker or otherwise make a good faith effort to
sell the property.

> HERA protections would apply if the consumer's
indebtedness (origination balance and interest, junior
liens, etc.) is not more than 80% of the origination
valuation. A consumer would have the right to list the
property with a real estate broker or otherwise make a
good faith effort to sell the property.

We believe that the consumer protections made available through HERA strike a
reasonable balance between the rights of lenders and investors for repayment'of
amounts owed and the consumer's right to."breathing room" if the consumer is
attempting to resolve the default. However, we do not support the expansion of
mandatory judicial foreclosure because it is costly both to the consumer and
lender, and is too time consuming, which, among other things, puts the collateral
at risk. In addition, we note that the Federal tax code (REMIC provisions), under
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which loans are sold to the secondary market, places limitations on types of
compromise that a lender can offer to a defaulting borrower.

* Substantive Protections Affecting Collection Practices. Under the proposal, the
prohibitions contained in Section 806 of the Fair Debt Collection Practices Act
("FDCPA") concerning harassment and abuse would be extended to the collection
of mortgage loan debts by a creditor or its affiliates. The law would be clarified
to ensure that loan servicers that collect debts as part of their servicing function
would not be treated as debt collectors

* Uniform, National Rules so that lenders can comply with a uniform set of
disclosure requirements that will adequately protect consumers and result in lower
costs to lenders and lower rates for borrowers. Imposing uniform laws and
regulations ensures that consumers - across the nation - are afforded the same
protections. Preemption would also reduce the number of documents to be signed
by consumers at closing. "Information overload" is an almost universal feature of
complaints about predatory lending.

A uniform set of national rules is particularly important because the need for
uniformity has never been greater. There has recently been a proliferation of state
and local legislation to combat predatory lending practices. Although well
intentioned, these initiatives can be counterproductive because they can impose
very high costs on lenders in comparison to the potential number of loans
affected.

In one example, the City of Philadelphia enacted anti-predatory-lending
legislation that was so broad in its sweep that it threatened to cut off much
legitimate, mainstream lending as well as the practices at which it was targeted.
Last-minute legislative intervention at the state level was necessary to prevent this
legislation from taking effect and shutting down most mortgage lending in
Philadelphia.

Another example of the unintended negative effects of state and local regulation
has recently occurred in Chicago, where the City of Chicago, Cook County, and
the State of Illinois have all enacted new laws aimed at preventing predatory
lending. Name-brand, well-capitalized lenders and servicers are reluctant to put
their capital and reputation at risk to make new loans in Chicago because of the
risk that they could be found to be making "predatory" loans under one of the
three, varying, and sometimes conflicting and/or unclear definitions (or under the
federal HOEPA).

If the Committee decides that clarification of the existing legislation prohibiting
abusive practices is needed, we strongly urge that it support a single, nationwide
standard that cannot be undermined by myriad local initiatives.

In recent years, the Office of the Comptroller of the Currency has taken a leading
role in developing detailed regulatory guidance aimed at both predatory lending
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and unfair and deceptive acts and practices.' Indeed, the OCC issued a final rule
recently that directly addresses these issues by creating an anti-predatory lending
standard for real estate and consumer lending and codifying the applicability of
the FTC Act to national banks and their subsidiaries in connection with real estate
and consumer lending activities.4 These guidelines serve as an excellent basis for
uniform standards to protect consumers.

*. * *

The CMC appreciates the opportunity to submit its views on the problem of, and
appropriate responses to, 'predatory lending." We look forward to working with the
Committee on constructive, practical solutions to address abuse practices without
restricting the availability of credit, reducing consumers' options, or burdening the
efficient operation of the mortgage market.

3 See OCC Advisory Letter. 2003-2, Guidelines for National Banks to Guard Against Predatory and
Abusive Lending Practices (Feb. 21, 2003); OCC Advisory Letter 2003-3, Avoiding Predatory and
Abusive Lending Practices in Brokered and Purchased Loans (Feb. 21, 2003).

4 See Bank Activities and Operations, Real Estate Lending and Appraisals, 69 Fed. Reg. at 1911 (Jan. 13,
2004).
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DESCRIPTION OF SUBPRIME MARKET

Although the involvement of CMC's members in subprime lending varies, all
CMC members share an interest in the efficient operation of the mortgage lending
market. Subprime lending plays a crucial part in that market, allowing individuals who
do not qualify for "prime" loans to make use of the equity in their homes to obtain credit
at reasonable rates. As Comptroller of the Currency John D. Hawke, Jr., noted last year
in a letter to this Committee-

"One problem with the fact that 'predatory lending' is not
susceptible to precise definition is that many people make
the mistake of equating subprime lending to predatory
lending. Responsible, risk-based subprime lending, that
provides access to credit for individuals with less than
perfect credit histories, should not, in and of itself, be
considered predatory. The OCC encourages national banks
to engage in responsible subprime lending, and has issued
guidance to ensure that banks engaging in this type of
business do so in a safe and sound manner and consistent
with applicable consumer protection law."5

Legitimate subprime lending offers many benefits to consumers. A subprime
home loan provides financial options to borrowers who cannot obtain prime loans
because of problems with their credit history or for other reasons such as a reduction in
income or other change in financial circumstances. Subprime credit gives such
individuals a chance to buy a home. In other instances, the availability of subprime
home-equity credit gives credit-impaired borrowers financial options that would not
otherwise be available, including debt consolidation or other purposes.

The Subprime Mortgage Industry

Mortgages are the largest component of the U.S. debt market with over $5 trillion
in outstandings. Total first mortgage origination volume in 2000 was over $1 trillion.
Subprime mortgage lending accounted for approximately 13% of the entire mortgage
industry's production in 2000.

Scale, capital and risk management requirements are driving rapid consolidation
in the mortgage banking and servicing sectors of the industry. However, the mortgage
origination business remains relatively fragmented.

Letter from John D. Hawke, Jr., Comptroller of the Currency, to the Honorable Phil Gramnm, Chairman,
Committee on Banking, Housing, and Urban Affairs, United States Senate, May 5, 2000.
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Subprime Credit Borrowers and the Use of Subprime Credit

Subprime borrowers are like any other borrowers in the U.S. economy. In fact, a
study of nearly one million subprime and manufactured housing loans originated in 1998
shows a racial and ethnic borrower profile similar to the racial and ethnic composition of

6the total U.S. population.

As practiced by mainstream lenders, including those CMC members who
participate in the subprime market, subprime lending is also not conceptually different
from lending to "prime" borrowers. The process begins when the borrower identifies a
need for financing, either for a home purchase or for cash for other purposes. Although a
significant portion of subprime loans are made to finance the purchase of a home, the
proportion is lower than for prime loans.7

More frequently, a subprime borrower will seek cash to consolidate existing
debt-the most common use of subprime credit. Home equity financing often allows the
borrower to reduce monthly payments dramatically, allowing an overextended consumer
to gain control of his or her budget. In addition, subprime loans carry significantly lower
interest rates than other forms of credit. Although subprime loans average about 250
basis points (2.5 percentage points) above prime loans, at around 9.5%-10% they are still
much less expensive than credit cards and other sources of credit (when those alternative
sources are even available to credit-impaired borrowers).

Other common uses of subprime home equity loans include-

* Financing a college education;
* Paying medical bills;
* Providing alternatives for homeowners who fall behind on their mortgage

payments; and
* Home improvement and repair.

6 An April 2000 SMR Research study of 1998 HMDA data.
7
An April 2000 SMR Research study of 1998 HMDA data showed the following distribution of loans by

loan purpose:

Purcha se Mefina nci ng so me x mprovernent total

Subprime loans

197.917 1661,876 194,116 1953,909

20.75% 169.39%/ P.87% 100.000/6

Prime loans

3,968,766 ,863,187 , 19,393 10,651,346

37.26% s5.05% P.69% 100.00%
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Subprime Credit Grades

In the mortgage industry, loans are graded from "A" (a prime loan) to "D" (the
riskiest subprime loan). An "A" loan is a "prime" loan, or a loan of the highest credit
value. Typical factors that determine a consumers credit grade are:

* Mortgage delinquency history
* Consumer debt delinquency history
* Bankruptcy or foreclosure
* Collection or judgments
* High debt-to-income ratios
* High loan-to-value ratios
* Low credit risk scores

Although the definitions of the subprime grades are neither precise nor
completely uniform throughout the industry, the following examples convey the general
concept of credit grading:

* A homeowner who filed for bankruptcy two years ago due to mismanagement of
credit and was sixty days late on his current mortgage may qualify for a "B-"
credit grade;

* A borrower who was laid off and had to accept a lower-paying job, and, as a
result, was occasionally thirty days late in making her mortgage payment may
qualify for an "A-" credit grade; and

* A widow who has an excellent credit record but has had difficulty in paying
outstanding medical and home repair expenses and needs cash for her son's
college education may qualify for a "B" credit grade. In this example, the
subprime credit grade is based on income compared to total amount of debt, rather
than on credit history.
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SPECIFIC PRACTICES OFTEN LABELED "PREDATORY"

In this section we discuss a number of practices that have been attacked as
"predatory.'8 As the Board of Governors of the Federal Reserve System has noted, there
are two types of abusive practices in home equity lending-blatant fraud or deception,
and the use of practices that are not inherently abusive but can be misused to injure
consumers:

"[A]busive practices in home-equity lending take many forms but
principally fall within two categories. One category includes the use of
blatantlyfraudulent or deceptive techniques that may also involve other
unlawful acts, including violations of HOEPA [the Home Ownership and
Equity Protection Act]. These practices occur even though they are
illegal. For example, loan applicants' incomes and ability to make
scheduled loan payments may be falsified, consumers' signatures may be
forged or obtained on blank documents, or borrowers may be charged fees
that are not tied to any service rendered. The other category of abuses
involves various techniques used to manipulate borrowers, coupled with
practices that may ordinarily be acceptable but can be used or combined
in abusive ways.... [S]ome loan terms that work well for some borrowers
in some circumstances may harm borrowers who are not fully aware of the
consequences. For example, a consumer may not understand that a loan
with affordable monthly payments will not amortize the principal or that
the consumer may have to refinance a balloon payment at additional
cost."9

Fraud and Deception

Predatory lenders who are disregarding existing legal requirements-including, in
many cases, prohibitions against fraud and forgery that predate current consumer
protections by many centuries-will not be deterred by additional rules. Instead, public
policy should focus on more effective and sophisticated enforcement of those existing
requirements. Examples of "predatory" practices that are prohibited under current law
include the following:

This list of alleged predatory lending practices is largely drawn from Patricia Sturdevant and William J.
Brennan, Jr., The Double Dirty Dozen Predatory Mortgage Lending Practices (National Association
of Consumer Advocates, Inc. 2000).

Testimony of Gov. Edward M. Gramlich before the Committee on Banking and Financial Services, U.S.
House of Representatives (May 24, 2000) (emphasis added).
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Misleading Solicitations

Advertising and marketing material may mislead consumers about the true cost or
nature of a loan. These marketing practices are already prohibited under the Federal
Trade Commission Act and analogous state laws. In many instances, deceptive
solicitations also violate the Truth in Lending Act.

Home Improvement Scams

A home improvement contractor may originate a mortgage loan to finance the
home improvements and sell the loan to a lender, or steer the homeowner to the lender
for financing. The contractor may mislead the consumer about the work to be performed,
fail to complete the work as agreed, damage the property, or fail to obtain required
permits.

Current law prohibits all of these practices. In addition, under the Federal Trade
Commission's "Holder in Due Course Rule," similar state law provisions, and HOEPA
(for HOEPA loans), the lender will generally subject to the same claims and defenses that
the consumer has against the contractor (up to the amounts that the consumer has paid on
the contract). Thus, if the work is not completed in a satisfactory manner, the consumer
will not be responsible for full payment.

As a result of this exposure, subprime mortgage lenders use devices such as joint
proceeds checks and progress payments to ensure that home improvement contractors
perform the work properly. We would recommend that all lenders these practices.

Falsified or Fraudulent Applications: Forgery of Loan Documents: and Inflated
Appraisals

An unscrupulous broker or lender may convince an unsophisticated borrower who
cannot repay a loan to sign a blank application form. The broker or lender then inserts
false information on the form, claiming income sufficient to make the payments, and sells
the loan to an investor on the basis of the false information. Alternatively, the
"predatory" broker or lender may simply forge the borrower's signature. Another
fraudulent practice is for the broker or lender to collude with a corrupt appraiser to
deliver an appraisal that exceeds the true value of the property. The investor then
purchases the loan on the basis of the inflated appraisal.

All of these practices have two things in common-

* They are illegal under current law; and

* The investor is a victim along with the borrower, since the loan will eventually
default and the investor will lose most or all of its investment.

Although legitimate, mainstream lenders maintain extensive procedures to avoid
being caught in scams of this type, they are sometimes victimized by fraud by "predatory
lenders." We recognize that more can be done-CMC's plan for addressing predatory
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lending includes the creation of a nationwide registry that would report on licensing
status and disciplinary actions, so that brokers and companies who are caught engaging in
fraud in one jurisdiction could not simply relocate to another area.

Incapacitated Homeowners

There have been allegations that predatory lenders make loans to homeowners
who are mentally incapacitated. Since the homeowner does not understand the nature of
the transaction, the end result is default and foreclosure.

Under long-standing contract law principles, a mortgage loan in which the
borrower was incapacitated at the time of signing is unenforceable. Entering into such a
transaction may also represent civil or criminal fraud.

As noted, subprime lenders are not in the business of making loans that are likely
to default, and major lenders maintain procedures to avoid originating or purchasing
loans in which the borrower lacks the legal capacity to enter into a contract.

Acceptable Practices That Are Subject to Abuse

The second type of alleged predatory lending consists of practices that are not
illegal or unacceptable but may harm consumers when used in abusive ways.

Mortgage Broker's Fees and Kickbacks (Including Yield Spread Premiums)

A prominent target of critics of "predatory lending" has been the yield-spread
premium -compensation paid to the broker through an increase in the interest rate.
Yield spread premiums have been the subject of extensive class-action litigation in which
plaintiffs have argued that this form of compensation is illegal under the prohibitions in
RESPA against kickbacks and fee-splits.

Yield spread premiums can be helpful to consumers. Paying a yield spread
premium allows a lender to reduce the cash required to close the loan by financing
closing costs through a higher interest rate. A borrower who understands the cost of the
loan can choose between paying more of these costs upfront or over the course of a loan.

The appropriate remedy for any abuses of yield spread premiums is not to prohibit
a practice that often benefits consumers. It is to provide more effective disclosures and
improve the competitive environment so that consumers can make informed choices that
serve their interests. If consumers understand their.closing costs, including the broker's
fees they are to pay, before they-commit themselves to a transaction and lenders are
allowed to compete in providing ancillary settlement services, the broker's receipt of a
yield spread premium is irrelevant to the consumer's shopping decision. Importantly, we
note that the Mortgage Bankers Association of America and the National Association of
Mortgage Brokers have encouraged the use of a form, developed jointly by those.
organizations, that explains the broker's role.
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Prepavment Penalties

Another practice that is often criticized as "predatory" is the imposition of a
prepayment penalty-a fee for paying off the loan before some specified time. In most
instances, the penalty is reduced over time until it is finally phased out completely.

Legitimate lenders use prepayment penalties to protect themselves against the risk
that the borrower will prepay the loan before the lender has recovered its origination
costs. A prepayment penalty is one way for a lender to hedge against that risk as well as
other financial risks that can occur from early prepayment of the loan. The benefit of
reduced prepayment risk can be passed on to the borrower in the form of lower points or
a lower interest rate. If a lender is not allowed to impose a prepayment penalty, then it
may not be able to offer a zero- or low-closing-cost loan or it may have to increase its
rates to be profitable.

On the other hand, an unscrupulous lender can use a prepayment penalty to lock a
consumer into an undesirable loan. The CMC believes that the appropriate remedy for
the "predatory" abuse of prepayment penalties is to ensure that borrowers understand that
a loan with a prepayment penalty is an option that allows them to reduce their interest
rate or upfront costs, not a requirement to obtain the loan. In addition, under the CMC's
mortgage reform proposal, no prepayment penalty would be permitted after five years
from the date of the loan. However, prepayment penalties would be authorized during
this five-year period, notwithstanding state law. Any prepayment penalty permitted
would be limited to a maximum of six months' interest on the original principal balance.

Making Unaffordable Loans (Asset-Based Lending)

Another common allegation is that predatory lenders make loans on the basis of
the value of the property, disregarding the borrower's ability to pay and in fact
anticipating that the borrower will default and the lender will foreclose.

CMC members and other responsible subprime lenders are not in the business of
making loans that borrowers cannot repay. Foreclosing on a house is costly, time-
consuming, and almost always results in significant losses to the lender. As discussed in
greater detail under Tab 3, many subprime loans are now sold into the secondary market,
and the rating agencies insist that such loans meet underwriting standards.

For those reasons, the CMC supports, in principle, the existing HOEPA rule
against engaging in a pattern or practice of lending without regard to repayment ability.
In practice, however, it is difficult to craft specific rules to prevent such "asset-based"
lending that reliably apply to all situations. Attempts to specify static rules regarding
each borrower's repayment ability are likely to be counterproductive and injure the very
borrowers they are intended to protect. For example, one common proposal is to
establish a presumption that a borrower with a debt-to-income ratio ("DTI") above a
certain cutoff, such as 50%, lacks repayment ability. This rule seems to make sense until
a lender encounters a borrower who currently is meeting her obligations with a DTI of
65% and wants a loan that would reduce her DTI to 55%. Moreover, a DTI that indicates
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an excessive debt load in a rural area may reflect the average in areas such as New York
City or San Francisco with very high housing costs.

In addition, setting.a cutoff for DTI at any particular level ignores differences in
borrowers' circumstances that affect the debt load they can carry. At one extreme, an
individual with a very high income, $1 million/year for example, and.few family
obligations can easily afford to make high monthly payments and still have enough to
meet other living expenses. At the other extreme, a borrower with a low level of income
and many dependents may not be able to make mortgage payments that represent a high
fraction of his or her income.

Another proposed remedy for asset-based lending is to institute "suitability" rules
that create lender liability for making an individual loan if, in hindsight, the lender should
have anticipated that the borrower would default. For a mainstream subprime lender that
already makes every effort to avoid making loans that go into default, the effect of such a
rule will be to increase the costs of foreclosure by requiring the lender to absorb both the
losses on the loan itself and the cost of settling the claim that it made an unsuitable loan.
These costs will ultimately be passed onto borrowers in the form of higher loan costs or
reduced credit availability.

High Points and Fees: Padding Closing Costs: Inflated Appraisal Costs: Padded
Recording Fees: Bogus Broker Fees: and Unbundling (Double-Charging for the Same
Service)

One of the major sources of criticism of and litigation against the subprime
lending industry has been fees paid to mortgage brokers and to other participants in the
mortgage process such as appraisers. For example, critics allege that lenders overpay
mortgage brokers in comparison to the services the brokers provide or require an
expensive appraisal when a "drive-by" evaluation would suffice. Critics also note that
the actual amount of these costs (as opposed to an estimate) is not disclosed in advance of
settlement, when the borrower still has the opportunity to shop for a better deal or
negotiate an improvement in the current one.

Although the CMC agrees that borrowers should not have to pay for services that
are not needed or not provided, we believe that a focus on the specific components of the*
cost of the mortgage is misplaced. Ultimately, the borrower is concerned with total costs
(closing costs-and interest rate) and not with.the relationship among the different
providers of settlement servicers or the cost of each individual component of the -loan.

The CMC also agrees that present disclosure requirements do-not give borrowers. -
accurate and understandable information about the costs of obtaining a loan when they
are in a position to use it. In some instances, current requirements may actually have
facilitated abuses-as when an.unscrupulous lender allegedly misrepresented the TILA-
required "amount financed" (which does not reflect loan fees deducted from the.
proceeds) as if it were the total amount of the loan.
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But the CMC believes that it is ineffective to combat excessive loan fees through
ever-increasing scrutiny of the practices of settlement service providers and the
relationships among them. A more sensible approach-the one taken in the CMC's
mortgage reform proposal-would be to eliminate the disincentives in current law that
prevent mortgage originators from offering a single, guaranteed price for all settlement
services, and then impose a requirement mortgage originators to honor that commitment.
Borrowers have no way of knowing what a service such as an appraisal or flood
certification "should" cost, yet current law has created an elaborate system of disclosure
and monitoring of such costs that is of very little value to most consumers.

Credit Insurance

Consumer advocates often assert that credit insurance products are of little or no
benefit to consumers. In fact, while credit insurance is clearly not a good choice for all
consumers, lender-provided credit insurance meets a consumer demand that is not met
elsewhere in the marketplace. Independent insurance agents are often not interested in
providing insurance to subprime borrowers in the relatively small amounts characteristic
of a second mortgage loan. In addition, the liberal eligibility standards and convenience
of purchasing the insurance are attractive to some subprime customers.

An unscrupulous lender can abuse the credit insurance product by selling it to a
consumer who does not want or need it, based on the misrepresentation that insurance is
required to obtain a loan. But a recent report on subprime leniding shows penetration
rates for single-premium credit insurance ranging from 28.3% for first-mortgage loans to
47.9% to second mortgages.'0 These statistics do not support the common assertion that
credit insurance is being foisted on unwilling consumers.

Moreover, abusive credit insurance practices are illegal under current law. TILA
currently permits a creditor to exclude credit insurance from the finance charge and
annual percentage rate only when the lender discloses in writing that it is voluntary and
the consumer consents to the purchase by signing or initialing the disclosure form."
Misleading consumers about credit insurance would also violate the Federal Trade
Commission Act and similar state laws.

Voluntary credit insurance helps to address an unmet demand for life and
disability insurance. About 25% of all U.S. households do not have life insurance
coverage, and about 40% of single parent households and households with annual
incomes below $35,000 are completely uninsured. About 50% of all households are
uninsured. The Department of Housing and Urban Development estimates that 46% of
all foreclosures on conventional mortgages are caused by borrower disability and that
33% of Americans will suffer a serious disability between ages 35 and 65.

See Michael E. Staten and Gregory Elliehausen, The Impact of The Federal Reserve Board's Proposed
Revisions to HOEPA on the Number and Characteristics of HOEPA Loans at 12 (July 24, 2001).

12 C.F.R. § 226.4(d).
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Single-premium credit insurance-in which the cost of the insurance is financed
as part of the total cost of the loan-has been particularly controversial. The CMC
members are no longer offering this product. Other large lenders, however, have
modified their sales policies in response to concerns about the marketing of this product,
by, for example, offering a monthly-premium product as an alternative and instituting a
liberal cancellation policy. It should be noted, however, that the single-premium product
has advantages for some consumers. For example, the consumer does not face
cancellation of the policy if he or she misses a single payment-a consideration for some
subprime borrowers.

The CMC's mortgage reform proposal, discussed above, includes a number of
other protections related to credit insurance. There would be clear and conspicuous
disclosure given to the consumer that the insurance is voluntary and that it may be
cancelled at any time with a refund of unearned premiums. Monthly-pay insurance could
also be sold at or before closing. In both situations, there would be a notice after closing
that the borrower may cancel the insurance at any time. Refunds of unearned premiums
would be based on the actuarial method, not the less favorable Rule of 78's.

Loan Flipping

Loan flipping is the practice of an unscrupulous broker or lender repeatedly
convincing the borrower to refinance in order to get a small amount of cash back. The
broker or lender then receives additional points and fees. Consumer advocates often
argue that it would be better for the consumer to take out a second, junior loan than to
refinance the entire obligation. While that may be true in many instances, there are other
situations in which the rate and terms on a new first mortgage are more desirable than the
combination of retaining the existing first mortgage and obtaining a new second
mortgage.

Loan flipping is another example of a practice that is easy to condemn in theory
but difficult to prevent through a single rule that can be applied to all situations. One
approach, taken in several state anti-predatory laws, is to require a demonstrated "net
benefit" to the borrower before the same lender can refinance a loan. The difficulty in
this approach is its subjectivity, which could leave lenders exposed to litigation if they
could not demonstrate an adequate net benefit.

The CMC's mortgage reform proposal would limit the financing of closing costs
and points on HOEPA loans to 3% of the loan amount for refinancings or equity loans
entered into within twelve months of a prior financing. The rationale for this approach is
to reduce the lender's incentive to flip HOEPA loans. Borrowers who must bring cash to
closing to pay costs over the 3% are less likely to be "flipped" numerous times. At the
same time, the CMC believes that 3% should be sufficient to allow for refinances to take
advantage of declining interest rates.
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Arbitration Clauses

Many consumer credit contracts-including many subpnme mortgages-include
a provision requiring that disputes be resolved through arbitration rather than through the
lengthy process of litigation in the courts. Consumer advocates have asserted that
binding arbitration clauses are inherently unfair, and there is no question that such a
clause could be abused by erecting insuperable obstacles to a consumer's obtaining relief.
But the U.S. Supreme Court has upheld the use of such clauses even when the case
involves "claims arising under a statute designed to further important social policies," so
long as the consumer can vindicate the rights granted under the law before the
arbitrator. ' 2

The Supreme Court noted in another case that arbitration benefits consumers in
many ways:

"[Airbitration's advantages often would seem helpful to
individuals, say, complaining about a product, who need a
less expensive alternative to litigation. See, e.g., H.R. Rep.
No. 97-542, p. 13 (1982) ('The advantages of arbitration
are many: it is usually cheaper and faster than litigation; it
can have simpler procedural and evidentiary rules; it
normally minimizes hostility and is less disruptive of
ongoing and future business dealings among the parties; it
is often more flexible in regard to scheduling of times and
places of hearings and discovery devices. . .,).",3

In place of long, drawn-out proceedings in which the attorneys' fees often dwarf
any nominal amount received by consumers, an arbitration clause offers consumers
speedy access to a neutral forum that can resolve their dispute with the damages being
paid to the consumer, rather than attorneys. The one group that clearly does not benefit
from reasonable arbitration clauses in consumer contracts is the class-action trial bar.

Dispute Resolution Process

Recently a number of investors, including Fannie Mae, have indicated their
refusal or hesitancy to purchase loans having mandatory arbitration provisions. This
certainly stems in part from certain state high cost loan laws that regard such provisions
are potentially predatory. While we disagree with that premise, a potential alternative
provision that would provide immediate relief to consumers and some protection against
the frenzy of class actions for lenders is a dispute resolution provision, that would part of
the loan contract, that would require the borrower to notify the lender (or servicer) of a
compliance defect in a loan, such as an incorrect disclosure or impermissible term, prior
to instituting any action, and giving the lender or servicer an opportunity to correct the

2 Green Tree Fin. Corp. v. Randolph. 531 U.S. 79, 90, 121 S.Ct. 513, 521 (2000).

"Allied-Bruce Terminix Cos. v. Dobson. 513 U.S. 265,280, 115 S.Ct. 834,843 (1995).
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error. For its part, the lender (or servicer) would be incented to review the loan file to
correct defects on its own.

For example, the provision could provide for a 60-day cure period for disclosure
defects, including inaccurate disclosures, missing disclosures or late disclosures. For
inaccurate disclosures, there could be a minimum adjustment amount of $200 for an error
less than $200, and an adjustment of the actual amount of the error plus $50 for an error
of $200 or more. For missing disclosures that the lender provides within 60 days after
the closing, the account would be adjusted by $250. If the disclosure is provided within
one year after the closing, the lender would adjust the account by $500. For late
disclosures, if discovered within 60 days after the closing, the lender must adjust the
account by $25. If the late disclosure is discovered within one year after the closing, the
lender must adjust the account by $50.

If the lender fails to cure a defect brought to its attention and the borrower
prevails in an action against the lender, the lender would owe a minimum adjustment
amount of $2,000 plus attorneys' fees. If the lender has failed to provide the notice of
right of rescission, the right to rescind would be extended to one year from the closing
date. If the defect is willful and knowing, the borrower may bring an action, and if
successful, the lender would have to make a minimum adjustment-of $5,000 plus
attorneys' fees.

If adopted as part of the loan contract, these remedies would benefit both
consumers and lenders. Consumers would receive immediate compensation for
compliance defects, without having to pursue an action, and in most cases, would receive
damages in amounts exceeding the actual amount of the error. In addition, because of the
incentive to the lender of responding quickly to the consumer, the consumer will be made
whole in a matter of months, rather than years.

The lender would benefit from these provisions by not having to undergo the
great expense of defending class action lawsuits over relatively minor defects. Giving
the consumers the incentive to bring errors directly to the attention of the lender also
offers the lender an additional means to monitor its disclosure compliance procedures and
improve the accuracy of the service it offers future borrowers.

Finally, both consumers and lenders would benefit ultimately from
implementation of such a provision because the reduction in lawsuits would decrease
overall costs to lenders and thus allow them to offer loans at lower rates.

Balloon payments and Negative Amortization

Consumer advocates often characterize two loan structures-balloon payments
and negative amortization-as types of predatory lending. In a balloon payment loan, the
monthly payments do not fully amortize the amount of the loan, resulting in a large final
payment. In negative amortization, the monthly payments are insufficient to pay the
interest that accrues on the loan, and the difference is added to the principal. Balloon
payments are restricted and negative amortization is prohibited under HOEPA.
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We recognize that both of these structures can be used in an abusive manner. If
the broker or lender misleads the borrower about the nature of a balloon loan or the final
payment is due in an unreasonably short time, the homeowner may not be able to afford
the balloon payment and may either lose the home or be forced to refinance on
unfavorable terms. A borrower who does not understand the nature of negative
amortization may face similar negative consequences.

At the same time, both of these loan structures can be helpful to some consumers.
Balloon payments can benefit borrowers by allowing them to obtain lower-cost credit
than they would otherwise qualify for. A balloon note can be particularly helpful to a
borrower who expects to move to a new location within the period of the balloon
mortgage. Such a mortgage would be less expensive than a fixed-rate, long-term
mortgage loan for the consumer.

Negative amortization, by definition, reduces the monthly payment and may make
a loan more affordable to a borrower with significant equity but insufficient income to
qualify for a standard loan. Congress has recognized the benefits of one form of
negative-amortization loan-the reverse annuity mortgage-by exempting such loans
from the general prohibition against negative amortization in HOEPA.

Thus, further blanket restrictions on these loan structures, while protecting some
consumers, could prevent others from obtaining loans that fit their financial
circumstances.
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MORTGAGE LENDING AND SERVICING PROCESS

In this section of our testimony, we describe the mortgage origination, funding

and servicing process, its participants and the compensation each receives.

Mortgage Origination

Application Processing

In some instances, the borrower seeks out the source of financing, or responds to

direct mail or other direct marketing. In others, a real estate broker or home

improvement contractor refers the borrower. In both prime and subprime lending, there

are two major distribution channels for distributing mortgage credit:

* In the retail channel, the lender offers mortgage loans directly to borrowers,
through a sales force of loan officers. Loan officers are employees of the
lender/servicer who counsel the applicant, take and process the application, obtain

verification documents, order the appraisal of the property, and prepare the loan

for underwriting (evaluation).

* In the wholesale channel, the lender does not deal directly with the consumer.
Instead, the lender and consumer work though an intermediary.

The types of intermediaries in the wholesale channel include the following:

* A mortgage broker is usually an independent contractor that offers loan products

from a number of wholesale lenders. The mortgage broker generally does what

the loan officer does (described above), i.e., discusses loan options with the
borrower, takes an application, and usually processes the loan-obtains a credit

report and appraisal, verifies employment and assets, and otherwise prepares the

loan for underwriting.

* A correspondent lender not only takes the application and processes the loan, but
also funds the loan. The correspondent then sells the loan to a wholesale lender,

usually under a previous commitment of the wholesaler to purchase a certain

amount of loans at an agreed-upon interest rate.

* A home improvement contractor may act as, in effect, the originating lender,
taking an installment sales contract in payment for the goods and services
provided and then discounting (selling) the contract to a lender. In that situation,

the application is usually processed and underwritten by a mortgage broker or

mortgage banker.
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Underwritin2

Historically, the next step after taking and processing the application was for the
lender to underwrite (evaluate and approve or reject) the application. With the advent of
credit scoring and automatic underwriting systems, much of the evaluation of an
applicant is now accomplished during the application stage, but loans are still subject to
final underwriting approval by the lender, including the underwriting of the property to
be used as collateral for the loan.

There are a number of factors used to assess risk. Typically, they include:

* Credit-Related Factors

* Mortgage or Consumer Debt Payment History

* Bankruptcies, Foreclosures or Judgments

* Borrowing Capacity Factors

* Debt-to-income ("DTr') requirements (the borrower's debt load, including the
proposed loan, compared to his or her income)

* Loan-to-Value ratio (the amount of the proposed loan compared to the appraised
value of the property)

* Non-standard Collateral

* Mixed-use commercial/residential properties

Closing

Once the loan has been underwritten and approved, the closing is scheduled. The
lender generally has certain conditions to closing which must be met, including assurance
that (i) the borrower has clear title to the property (through title insurance), (ii) the
borrower has other required insurance on the property, such as flood insurance or
property and casualty insurance, and (iii) the borrower has sufficient funds to close the
loan. At the closing, the borrower executes the mortgage note evidencing the debt and
the mortgage on the property in exchange for the closing proceeds. Funds for points and
closing costs, payable by the borrower to the lender, the mortgage broker or
correspondent, or third party settlement service providers, are collected either directly
from the borrower or from the loan proceeds.

Funding: Holding the Loan In Portfolio or Selling into the Secondary Market

After the loan has been underwritten and closed, the lender will either hold the
loan in its portfolio or to sell it in the secondary market either in a securitization or a
whole loan sale. If the loan is held in portfolio, the lender is effectively the investor in
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the loan. In a securitization, a pool of loans is used to back an issuance of securities to be
traded in the securities market, or an undivided interest in the loans themselves is sold to
investors. There are costs to the lender in the execution of both a whole loan sale and an
issuance of mortgage-backed securities.

Mortgage-backed securities are first analyzed and rated by an independent bond-
rating agency such as S&P or Moody's. The rating agency's evaluation includes
computation of the average credit scores of the loans in the pool to be securitized as well
as a due diligence review of the lender's procedures. The lender will generally have to
promise that proper underwriting procedures were followed. If it fails to keep that
promise, the investors will often have the right to force the lender to repurchase the loan
in the event of default.

Even when a lender expects to retain a loan in portfolio rather than sell it into the
secondary market, prudent risk management dictates that the lender complies with
appropriate underwriting criteria to ensure that the borrower can afford to repay the loan.

Investors, whether they be secondary market investors or portfolio lenders will
only make a return on their investment if the loans that they fund perform.

Servicing

Whether the loan is held in the lender's portfolio or sold in the secondary market,
the loan must be serviced, that is, the monthly payments must be collected, payments
must be passed through to the investor, and delinquencies, defaults, bankruptcies and
foreclosures must be dealt with, as they arise. On first mortgage loans, the servicer must
collect funds for tax and insurance escrow accounts and disburse those funds to the taxing
authorities and insurance companies, in accordance with state and federal law and the
mortgage contracts. Second lien loans generally do not involve escrow accounts.

Except for correspondent lenders, lenders often retain the servicing
responsibilities on loans they make and fund. Sometimes they conduct the servicing
functions through a contractor in a "subservicing" arrangement. In other cases, they will
sell the servicing rights (including the rights to servicing fees) and responsibilities to
another servicer.

Compensation

Compensation to Brokers and Correspondent Lenders

The mortgage broker or correspondent may receive its compensation for the
borrower, the lender, or both. Compensation by the borrower, if any, is in the form of
points or an application fee, an origination fee, or a broker fee. 14 All or part of the
application fee may be used to pay for the credit report and appraisal. Compensation paid

14 Somne originators also charge a lock-in fee for locking-in an interest rate for the borrower.
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by the lender reflects the difference between the retail rate charged to the borrower and
the lender's wholesale rates. When a correspondent lender sells a loan to a wholesaler,
the price reflects this compensation and may exceed the amount that the correspondent
lender advanced to the borrower. When a mortgage broker brings a loan to a lender, the
lender may pay a "yield spread premium" that is equivalent to the difference in value
between a loan at the retail rate and one at the wholesale rate.

The points and fees paid to a mortgage broker or loan correspondent cover the
costs of processing the application and underwriting a subprime loan. These costs are
generally higher than for prime lending, for several reasons:

* First, by definition, a subprime borrower is likely to have issues that must be
resolved through manual verification. For example, the borrower's explanations
for late payments or for a reduction in income must generally be independently
verified-an expensive, hands-on process.

* Second, subprime loans tend to be for somewhat lower amounts than prime loans,
thus the cost per loan tends to be proportionally higher.' 5 Many processing and
underwriting costs are fixed regardless of the size of the loan.

* Third, as "lenders of last resort," subprime lenders receive a much higher
proportion of applications from applicants who do not qualify even for subprime
loans. Accordingly, subprime lenders have much higher rejection rates than do
prime lenders. 16 Brokers and lenders generally do not recover the cost of
processing rejected applications through fees charged to rejected applicants and
must make up some of those costs through revenues from approved loans. Thus,
the cost of processing loan applications that are eventually denied raises per-loan
processing and underwriting costs on approved subprime loans.

As noted, in the wholesale loan market, the mortgage broker or correspondent
lender bears many of these processing and underwriting costs. The broker or
correspondent also has advertising and marketing costs that would otherwise be borne by
a retail lender. Either the borrower or the lender, or both, must compensate the broker or
lender for these expenses.

Compensation to Lenders/Servicers

Lenders who originate loans through a retail channel receive compensation from
borrowers in the form of am application fee, a lock-in fee if applicable, and points and
fees paid at closing. In addition, if a lender sells the loan in the secondary market, it will

"According to the same study, 1998 HMDA data show that subprime lenders had an 11.25% share of the
total mortgage market in terms of number of loans. but only 8% of the dollar volume.

' The study of 1998 HMDA data showed denial rates for subprime lenders of 50.0%1* in purchase loans.
59.5% in refinances, and 69.1% in home improvement lending. Comparable figures for prime lenders
were 11.8% in purchase-mortgage lending, 13.6% in refinances. and 33.2% in home improvement
lending.
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receive some compensation on the execution of that sale, whether in a whole loan sale or
a securitization.

The compensation a lender receives from the borrower through fees and through a
secondary market sale often do not fully cover, or cover only by a small margin, the costs
of originating and, if applicable, transferring the loan. Thus, the lenders' profits come
principally from its servicing earnings, and there is a great incentive for the servicer to do
everything it can to keep the borrower paying the loan on time. Defaults interrupt the
servicer's income until the borrower resumes making payments. A foreclosure not only
stops the income, but it results in the added costs of prosecuting the foreclosure. Not all
of these costs are entirely reimbursed by the investor. In fact, foreclosures are costly,
time-consuming, and almost always result in large losses to the lender/servicer.

Servicing income is also the principal component of earners for subprime
lenders/servicers. The upfront fees are higher because originating a subprime loan is
more costly. Upfront fees are also higher because lender/servicers need to defray the
higher origination costs to compensate for the shorter period over which these loans will
be serviced. Subprime loans refinance more quickly because borrowers, as they become
qualified for prime loans, refinance into a prime loan product. Moreover, subprime loans
have higher default rate and are more expensive to service. Those additional costs need
to be built into the price charged to consumers. Nonetheless, subprime servicers have the
same very high incentive to do everything they can to keep the borrower paying the loan.
Conversely, they have no incentive whatsoever to get the borrower into a loan that he or
she cannot afford to repay. Nor do they have an incentive to get the borrower into a loan
with a very high interest rate that is more likely to refinance more quickly. In either case,
the servicing income on that loan comes to an end.

Compensation to Investors (Portfolio Lenders or Secondary Market Investors)

Investors earn the interest paid on the loan by the borrower over the life of the
loan, minus the fraction of a percent that is paid to lender/servicers that service the loan.
Like lender/servicers, mortgage market participants that fund loans, whether they are
portfolio lenders or secondary market investors, do not have an economic incentive to
fund loans at above market interest rates because those loans will refinance more quickly.
(Of course, consumers have the choice of agreeing to a lower market interest rate if they
agree to a prepayment penalty.)

Like lender/servicers, investors earn money when consumers are provided loans
they can afford to repay over time.
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Anne C. Canfield -
Executive Director

Consumer Mortgage Coalition
801 Pennsylvania Avenue,. N.W.

Suite 625
Washington, D.C. 20004

Telephone: (202) 544-3550
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Federal and State Agencies Face
Challenges In Combating Predatory
Lending

What GAO Found
While only one federal law-the Home Ownership and Equity Protection
Act-is specifically designed to combat predatory lending, federal agencies
have taken actions, sometimes jointly, under various federal consumer
protection laws. The Federal Trade Commission (FrQC) has played the most
prominent enforcement role, filing 19 complalats and reaching muotimiilon
dollar settlements. The Departments of Justice and Housing and Urban
Development have also entered into predatory lending-related settlements,
using laws such as the Fair Housing Act and the Real Estate Settlement
Procedures AcL Federal banking regulators, including the Federal Reserve,
Board, report little evidence of predatory lending by the institutions they
supervise. However, the nonbank subsidiaries of financial and bank holding
companies-financial institutions which account for a significant portion of
subprime mortgages-are subject to less federal supervision While FrC is
the primary federal enforcer of consumer protection laws for these entities,
it is a law enforcement agency that conducts targeted investigations In
contrast, the Board is well equipped to routinely monitor and examine these
entities and, thus, potentially deter predatory lending activities, but has not
done so because its authority in this regard is less clear.

As of January 2004, 25 states, as well as several localities, had passed laws to
address predatory lending, often by restricting the terms or provisions of,
certain high-cost loans; however, federal banking regulators have preempted
some state laws for the institutions they supervise. Also, some states have
strengthened their regulation and licensing of mortgage lenders and brokers.

The secondary market-where mortgage loans and mortgage-backed
securities are bought and sold-benefits borrowers by expanding credit, but
may facilitate predatory lending by allowing unscrupulous lenders to quickly
sell off loans with predatory terms In part to avoid certain risks, secondary
market participants perform varying degrees of 'due diligence' to screen out
loans with predatory terms, but may be unable to identify all such loans.-

GAO's review of literature and interviews with consumer and federal
officials suggest that consumer education, mortgage counseling, and loan
disclosure requirements are useful, but may be of limited effectiveness in
reducing predatory lending. A variety of factors limit their effectiveness,
including the complexity of mortgage transactions, difficulties in reaching
target audiences, and counselors' inability to review loan documents.

While there are no comprehensive data, federal, state, and consumer
advocacy officials report that the elderly have disproportionately been
victims of predatory lending. According to.these officials and relevant
studies, older consumers may be targeted by.predatory lenders because'
among other things, they are more likely to have substantial home equity and
may have physical or cognitive impairments that make them more
vulnerable to an unscrupudous mortgage lender or broker.
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United States General Aoonadg Offime
Waahington, D.C. 20548

January 30, 2004

The Honorable Larry E. Craig
Chairman

The Honorable John Breaux
Ranking Minority Member
Special Commiuttee on Aging
United States Senate

This report responds to your request that we evaluate issues related to
predatory home mortgage lending. As you requested, this report reviews

(I) federal laws related to predatory lending and federal agencies' efforts to

enforce them, (2) actions taken by states to address predatory lending. (3)
the secondary markets role in facilitating or inhibiting predatory lending,
(4) how consumer education, mortgage counseling, and loan disclosures
may deter predatory lending. and (5) the relationship between predatory
lending activities sad elderly consumers. This report includes a Matter for
Congressional Consideration.

As agreed with your office, we plan no further distribution of this report
until 30 days from its issuance date unless you publicly release its contents

sooner. We will then send copies of this report to the Chainnan and
Rankdng Minority Member of the Senate Committee on Banking, Housing,
and Urban Affairs; the Chairman and Ranking Minority Member of the
House Committee on Financial Services; the Secretary of the Department
of Housing and Urban Development; the Secretary of the Department of the
Treasury; the Chairman of the Federal Trade Commission; the Chairman of
the Board of Governors of the Federal Reserve System; the Chairman of the
Federal Deposit insurance Corporation; the Comptroller of the Currency;
the Director of the Office of Thrift Supervision; the Chairman of the
National Credit Union Administration; and other interested parties. Copies
will also be made available to others upon request In addition, this report
will be available at no charge on the GAO Web site at http://www.gao.gov.
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This report was prepared under the direction of Harry Medina, Assistant
Director. Please contact Mr. Medina at (415) 904-2000 or me at (202) 512-
8678 if you or your staff have any questions about this report Major
contributors to this report are listed in appendix VI.

O" a. W.O
David G. Wood
Director, Fnanclal Markets

and Community Investment
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Executive Summary

Each year, millions of American consumers take out mortgage loans
through mortgage brokers or lenders to purchase homes or refinance
existing mortgage loans. While the majority of these transactions are
legitimate and ultimately benefit borrowers, some have been found to be
'predatory'-that is, to contain terms and conditions that ultimately harm
borrowers. Loans with these features, often targeted at the elderly,
minorities, and low-income homeowners, can strip borrowers of home
equity built up over decades and cause them to lose their homes.

The Chair and Ranking Minority Member of the Senate Special Committee
on Aging asked GAO to examine the efforts under way to combat predatory
lending. GAO reviewed (1) federal laws related to predatory lending and
federal agencies' efforts to enforce them, (2) actions taken by states to
address predatory lending, (3) the secondary market's role in facilitating or
inhibiting predatory lending, (4) how consumer education, mortgage
counseling, and loan disclosures may deter predatory lending, and (5) the
relationship between predatory lending activities and elderly consumers.
The scope of this work was limited to home mortgage lending and did not
include other forms of consumer loans. To address these objectives, GAO
reviewed data and interviewed officials from federal, state, and local
agencies and from industry and consumer advocacy groups; examined
federal, state, and local laws; and reviewed relevant literature. At GAO's
request, federal agencies identified enforcement or other actions they have
taken to address predatory lending. GAO also obtained data from publicly
available databases; the data were analyzed and found to be sufficiently
reliable for this report Chapter I provides the details of the scope and
methodology of this report. The work was conducted between January
2003 and January 2004 in accordance with generally accepted government
auditing standards.

While there is no uniformly accepted definition of predatory lending, a
number of practices are widely acknowledged to be predatory. These
include, among other things, charging excessive fees and interest rates,
lending without regard to borrowers' ability to repay, refinancing
borrowers' loans repeatedly over a short period of time without any
economic gain for the borrower, and committing outright fraud or
deception-for example, falsifying documents or intentionally

GA04M280 P y Ig
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misinforming borrowers about the terms of a loan. These types of
practices offer lenders that originate predatory loans potentially high
returns even if borrowers default, since many of these loans require
excessive up-front fees. No comprehensive data are available on the
incidence of these practices, but banking regulators, consumer advocates,
and industry participants generally agree that predatory loans are most
likely to occur in the market for 'subprime' loans. The subprime market
serves borrowers who have limited Incomes or poor or no credit histories,
in contrast with the prime market, which encompasses traditional lenders
and borrowers with credit histories that put them at low risk of default
Originators of subprime loans most often are mortgage and consumer
finance companies but can also be banks, thrifts, and other institutions.

Serious data limitations make the extent of predatory lending difficult to
determine. However, there have been a number of major settlements
resulting from government enforcement actions or private party lawsuits in
the last 5 years that have accused lenders of abusive practices affecting
large numbers of borrowers. For example, in October 2002, Household
International, a large home mortgage lender, agreed to pay up to $484
million to homeowners to settle states allegations that it used unfair and
deceptive lending practices to make mortgage loans with excessive interest
and fees. In addition, the rate of foreclosures of subprime loans has
increased substantially since 1990, far exceeding the rate of increase for
subprime originations. Some consumer groups and Industry observers
have attributed this development, at least in part, to an increase In abusive
lending, particularly of loans made without regard to borrowers ability to
repay. Additionally, groups such as legal services agencies have reported
seeing an ever-greater number of consumers, particularly the elderly and
minorities, who are in danger of losing their homes as a result of predatory
lending practices.

Results in Brief Federal agencies have addressed predatory lending under a variety of
federal laws, including the Home Ownership and Equity Protection Act
(HOEPA), which was an amendment to the Truth in Lending-Act (TILA)
designed specifically to combat predatory lending, and other consumer
protection laws such as the Federal Trade Commission Act (FlC Act), TILA
generally, and the Real Estate Settlement Procedures Act (tESPA). The

TRoujesthtsrepe1 the teres dprly le -nd' bestve lendin used to
Weree to suh practlies.
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Federal Trade Commission (FIX) has played a prominent role because it is
responsible for implementing and enforcing certain federal laws among

lending institutions that are not supervised by federal banking regulators.

As of December 2003, FrC reported that it had taken 19 enforcement
actions against mortgage lenders and brokers for predatory practices,
including some actions that have resulted in multimillion dollar

settlements. The Department of Housing and Urban Development's (HUD)

enforcement activities related to abusive lending have focused on criminal

fraud in its Federal HousingAdministration (FHA) loan insurance progranL
The federal ban"ing regulators-the Federal Deposit Insurance
Corporation (FDIC), Board of Governors of the Federal Reserve System

(the Board), Office of the Comptroller of the Currency (OCC), Office of
Thrift Supervision (OTS), and National Credit Union Administration
(NCUA)-report little evidence of predatory lending by the depository

institutions that they supervise. However, concerns exist about nonbank

mortgage lending companies that are owned by financial or bank holding

companies, which have been involved in several notable enforcement

actions involving allegations of abusive lending practices. While FrC has

clear authority to conduct investigations and enforce consumer protection
laws among these nonbank mortgage lending companies, as a law

enforcement agency its role is to investigate possible violations rather than

to act as a supervisory agency with routine monitoring and examination
responsibilities. The Board may be better equipped to monitor and

examine these subsidiaries' compliance with federal consumer protection
laws and thus to deter predatory lending, but it does not have clear
authority to do so.

According to a database that tracks state and local legislation, 25 states,
11 localities, and the District of Columbia have passed their own laws

addressing predatory lending.
5

While these laws vary, most of them
restrict the terms or provisions of mortgage loans originated within their

jurisdictions. In addition, some states have strengthened the regulation and

licensing of mortgage lenders and brokers, and state law enforcement
agencies and barldng regulators have taken a number of enforcement
actions under state consumer protection and banking laws. Some federal

regulators have asserted that federal law preempts some state predatory
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lending laws for the institutions they regulate, stating that federally
chartered lending institutions should be required to comply with a single!
uniform set of national regulations. Many state officials and consumer
advocates, however, maintain that federal preemption interferes with the
states' ability to protect consumers.

The secondary market for mortgage loans-which allows lenders and
investors to seli and buy mortgages and mortgage-backed securities-
provides lenders with an additional source of liquidlty and may benefit
borrowers by increasing access to credit and lowering interest rates. But
the secondary market may also inadvertently serve to facilitate predatory
lending, both by providing a source of funds for unscrupulous originators
to quickly sel offloans with predatory terms and by reducing incentives for
these originators to ensure that borrowers can repay their loans.
Secondary market participants may use varying degrees of "due
diligence"-a review and appraisal of legal and financial information-to
avoid purchasing loans with abusive terms Fannie Mae and Freddie Mac-
which are relatively recent entrants in the subprime market-have due
diligence processes that are designed, in part to avoid purchasing loans
that may have been harmfnl to consumers. Other firms may use due
diligence not necessarily to avoid loans that may have harmed consuners
but to avoid loans that are not in compliance with applicable law or that
present undue financial or reputation risks Some states have passed laws
making secondary market buyers liable for violations by loan originators,
although such laws may have the unintended consequence of reducing the
availability of legitimate credit to consumers:

A number of federal, state, nonprofit, and industry-sponsored organizations
offer consumer education initiatives designed to deter predatory lending
by, among other things, providing information about predatory practices
and working to improve consuners' overall financial literacy. GAOs
review of literature and interviews with consumer and federal officials
suggest that while tools such as consumer education, mortgage counseling,
and disclosures are useful, they may be of limited effectiveness in reducing
predatory lending, For instance, consumer education is hampered by the
complexity of mortgage transactions and the difficulty of reaching the
target audience. Similarly, unreceptive consumers and counselors' lack of
access to relevant loan documents can hamper the effectiveness of
mortgage counseling efforts, while the sheer volume of mortgage
originations each year makes providing universal coanseling difficult And
while efforts are under way to improve the federally required disclosures -
associated with mortgage loans, the complexity of mortgage tLrnsactions
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also hinders these efforts, especially given the lack of financial

sophistication among many borrowers who are targeted by predatory
lenders.

While there are no comprehensive data, government officials and

consumer advocacy organizations have reported that elderly consumers
have been disproportionately targeted and victimized by predatory lenders.
According to these officials and organizations, elderly consumers appear to
be favored targets for several reasons-for example, because they may
have substantial equity in their homes or live on limited incomes that make
them susceptible to offers for quick access to cash. Further, some seniors

have cognitive or physical impairments such as poor eyesight, hearing, or
mobility that may limit their ability to access competitive sources of credit.

Most consumer financial education efforts seek to serve the general
consumer population, but a few education initiatives have focused
specifically on predatory lending and the elderly. Most legal assistance
related to predatory lending aims at assisting the general population of

consumers, although some is focused on elderly consumers in particular.

Principal Findings

Federal Agencies Have
Taken Enforcement and
Other Actions to Address
Predatory Lending, but Face
Challenges

Federal agencies and regulators have used a number of federal laws to
combat predatory lending practices. Among the most frequentiy used
taws-HOEPA, the FTC Act, TILA, and RESPA-only HOEPA was
specifically designed to address predatory lending Enacted in 1994,
HOEPA places restrictions on certain high-cost loans, including limits on
prepayment penalties and balloon payments and prohibitions against
negative amortization. However, HOEPA covers only loans that exceed
certain rate or fee triggers, and although comprehensive data are lacking, it
appears that HOEPA covers only a limited portion of all subprime loans.
The FrC Act, enacted in 1914 and amended on numerous occasions,
authorizes FTC to prohibit and take action against unfair or deceptive acts
or practices in or affecting commerce. TiLA and RESPA are designed in
part to provide consumers with accurate information about the cost of

credit.

Other federal laws that have been used to address predatory lending
practices include criminal fraud statutes that prohibit certain types of fraud
sometimes used in abusive lending schemes, such as forgery and false
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statements. Also, the Fair Housing Act and Equal Credit Opportunity Act-
which prohibit discrimination in housing-related transactions and the
extension of credit, respectively-have been used in cases against abusive
lenders that have targeted certain protected groups.

Using these or other authorities, federal agencies have taken a number of
enforcement actions and other steps, such as issuing guidance and revising
regulations.

* Among federal agencies, FrC has a prominent role in combating
predatory lending because of Its responsibilliesin implementing and
enforcing certain federal laws among lending institutions that are not
depository institutions supervised by federal banking regulators. FrC
has reported that it has filed 19 complaints-17 since 1998-alleging
deceptive or other illegal practices by mortgage lenders or brokers and
that some actions have resulted in multimilon dollar settlements. For
example, in 2002 FIC settled a complaint against a lender charged with
engaging in systematic and widespread deceptive and abusive lending
practices. According to FTC staff, close to I million borrowers will
receive about $240 million in restitution under the settlement.

* DOJ, which is responsible for enforcing certain federal civil rights laws,
has filed an enforcement action on behalf of the FTC and identified two
additional enforcement actions it has taken that are related to predatory
mortgage lending practices. The statutes DoJ enforces only address
predatory lending practices when they are alleged to be discriminatory.

* HUD has undertaken enforcement activities related to abusive lending
that primarily focus on reducing losses to the FHA insurance fund, most
notably violations of criminal fraud statutes and FHA regulations
through 'property flipping" schemes, which in some cases can harm
borrowers by leaving them with mortgage loans that may far exceed the
value of their homes.

3
HUD has also taken three enforcement actions in

abusive mortgage lending cases for violations of RESPAs prohibitions
on certain types of fees.

'lIts FlA morae, m prgmam Makes IOm mme stb yavatabk, for to,- asdmodeerte-nioe foroies by promtiiag mortgage immurce to porchase r reftnoaoe a
home. tOdlo lotoicaseod, sotgP ompaoies od basrs fod Uad. r.a.

GA04-oO Prd., Letdbg



189

Raee.e SW-Y

* Federal banking regulators have stated that their monitoring and
examination activities have uncovered little evidence of predatory
lending in federally regulated depository institutions Four of the five
federal banking regulators reported taking no formal enforcement
actions involving predatory mortgage lending against the institutions
they regulate, while the fifth-OCC--reported that it has taken one
formal enforcement action against a bank engaged in abusive mortgage
lending. Regulators noted that they have taken informal enforcement
actions to address questionable practices raised during the examination
process and required their institutions to take corrective action.

The banking regulators have also issued guidance to the institutions
they supervise on avoiding direct or indirect involvement in predatory
lending. In addition, the Board has made changes to its regulations
implementing HOEPA that, among other things, increase the number of
loans HOEPA covers. The Board also made changes to its regulataons
implementing the Home Mortgage Disclosure Act that make it easier to
analyze potential patterns of predatory lending.

Federal agencies and banking regulators have coordinated their efforts to
address predatory lending on certain occasions through participation in
interagency working groups and through joint enforcement actions. For
example, FrC, DOJ, and HUiD coordinated to take an enforcement action
against Delta Ftnding Corporation, with each agency investigating and
bringing actions for violations of the laws within itsjurisdiction.

Issues related to federal oversight and regulation of certain nonbank
mortgage lenders may challenge efforts to combat predatory lending.
Nonbank mortgage lending companies owned by financial or bank holding
companies (nonbank mortgage lending subsidiaries), such as finance and
mortgage companies, account for an estimated 24 percent ofsubprime loan
orginations, according to HUD, and some have been the target of notable
federal and state enforcement actions involving allegations of abusive
lending.' FTC is the primary federal enforcer of consumer protection laws.
for these nonbank subsidiaries, but it is a law enforcement rather than
supervisory agency. Thus, FTC's mission and resource allocations are
focused on conducting investigations in response to consumer complaints
and other information rather than on routine monitoring and examination
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responsibilities. In contrast, the Board conducts periodic examinations of
financial and bank holding companies and, under the Bank Holding
Company Act, is authorized to monitor and examine the subsidiaries of a
bank holding company under certain circumstances. However, this
authority does not clearly extend to routine examinations of nonbank
subsidiaries of these holding companies with regard to laws pertinent to
predatory lending. In addition, the Board does not have specific authority
under pertinent federal consumer protection laws to institute an
enforcement action against a nonbank subsidiary of a financial or bank
holding company. Granting the Board concurrent enforcement authority
with the FrC for these nonbank subsidiaries of holding companies could
help deter some predatory lending.

Many States Have Passed
Laws Addressing Predatory
Lending, but Federal
Agencies Have Preempted
Some Statutes

In response to concerns about the growth of predatory lending and the
limitations of existing laws, 25 states, the District of Columbia, and 11
localities have passed their own laws addressing predatory lending
practices, according to a database that tracks such laws. Most of these
laws regulate and restrict the terms and characteristics of high-cost loans-
that is, loans that exceed certain rate or fee thresholds. While some state
statutes follow the thresholds for covered loans established in HOEPA,
many set lower thresholds in order to cover more loans than the federal
statute. The statutes vary, but they generally cover a variety of predatory
practices, such as balloon payments and prepayment penalties, and some
include restrictions on such things as mandatory arbitration clauses that
can restrict borrowers' ability to obtain legal redress through the courts.

Some states have also increased the regulation of and licensing
requirements for mortgage lenders and brokers, in part to address
concerns that some uriscrupulous lenders and brokers have been
responsible for lending abuses and that these entities have not been
adequately regulated. For example, some states have increased the
educational requirements that lenders and brokers must meet in order to
obtain a license. In recent years, state law enforcement agencies and
banking regulators have also taken a number of actions against mortgage
lenders involving predatory lending. For example, an official from
Washington State's Department of Financial Institutions reported that the
department had taken several enforcement actions to address predatory
lending, inchuding one that resulted in a lender being ordered to return
more than $700,000 to 120 Washington borrowers for allegedly deceiving
them and charging prohibited fees.
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Three federal banking regulatrs-NCUA, OCC, and OTS-have issued
opinions stating that federal laws preempt some state predatory lending
laws for the institutions that they regulate. The regulators note that such
preemption creates a more uniforn regulatory framework, relieves lending
institutions of the burden of complying with a hodgepodge of state and.
federal laws, and avoids state laws that may restrict legitimate lending
activities, State officials and consumer advocates that oppose preemption
argue that federal laws do not effectively protect consumers against
predatory lending practicesand that federal regulators do not devote
sufficient resources toward enforcement of consumer protection laws for
the institutions they oversee.

The Secondary Market May
Benefit Consumers but Can
Also Facilitate Predatory
Lending

In 2002, an estimated 63 percent of subprime loans, worth £134 billion,
were securitized and sold on the secondary market' The existence of a
secondary market for subprime loans has benefited consumers by
increasing the sources of funds available to subprime lenders, potentially
lowering interest rates and origination costs for subprime loans. However,
the secondary market may also inadvertently facilitate predatory lending
by providing a source of funds for unscrupulous originators, allowing them
to quickly sell off loans with predatory terms. Further, originators of
subprime mortgage loans generally make their profits from high origination
fees, and the existence of a secondary market may reduce the incentive for
these lenders to ensure that borrowers can repay.

Purchasers of mortgage loans undertake a process of due diligence
designed to avoid legal, financial, and reputational risk Prior to the sale,
purchasers typically review electronic data containing infonnation on the
loans, such as the loan amount, interest rate, and credit score of the
borrower Purchasers alo often physically review a sample of individual
loans, including such Items as the loan application and settlement forms.
However, the degree of due diligence purchasers undertake varies. Fannie
Mae and Freddie Mac-which are estimated to account for a relatively
small portion of the secondary market for subprine loans-told us that
they undertake a series of measures aimed at avoiding the purchase of
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loans with abusive characteristics that may have harmed borrowers. In
contrast, according to some market participants, the due diligence of other
secondary market purchasers of residential mortgages may be more
narrowly focused on the creditworthiness of the loans and on their
compliance with federal, state, and local laws. However, even the most
stringent efforts cannot uncover some predatory loans. For example, due
diligence by secondary market purchasers may be unable to uncover fraud
that occurred during the loan underwriting or approval process, some
excessive or unwarranted fees, or loan flipping

Under some state and local legislation, purchasers of mortgages or
mortgage-backed securities on the secondary market may be liable for
violations committed by the originating lenders-referred to as 'assagnee
IiablWity provisions. HOEPA contains such a provision for loans above
certain thresholds, as do the antipredatory lending laws in at least eight
states and the District of Columbia, according to a database that tracks
state predatory lending laws. Assignee liability is intended to discourage
secondary market participants from purchasing loans that may have
predatory features and to provide an additional source of redress for
victbns of abusive lenders. However, according to some secondary market
participants, assignee liability can also discourage legitimate lending
activity Secondary market purchasers that are unwilling to assume the
potential risks associated with assignee liability provisions have stopped
purchasing, or announced their intention to stop purchasing, mortgages
originated in areas covered by such provisions. Credit rating agencies-
whose decisions influence securitizers' ability to sell the securities-have
asserted that assignee liability provisions can make it difficult for them to
measure the risk associated with pools of loans Assignee liability
provisions of the Georgia Fair Lending Act were blamed for causing several
participants in the mortgage lending industry to withdraw from the market,
and the provisions were subsequently repealed

The Usefulness of
Consumer Education,
Counseling, and Disclosures
in Deterring Predatory
Lending May Be Limited

In response to widespread concern about low levels of financial literacy
among consumers, federal agencies have conducted and funded financial
education for consumers as a means of improving consumers' financial
literacy and, in some cases, raising consumers awareness of predatory
lending practices. For example, FDIC sponsors a financial literacy
program, MoneySmart, which is designed for low- and moderate-income
individuals with little banking experience. Other federal agencies,
including the Board, FTC, HUD, and OTS, engage in activities such as
distributing educational literature, working with community groups, and
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providing institutions they regulate with guidance on encouraging financial

literacy. Federal agencies have also taken some actions to coordinate their
efforts to educate consumers about predatory lending. For example, in
October 2003, the Interagency Task Force on Fair Lending, which consists
of 10 federal agencies, published a brochure that alerts consumers to the
potential pitfalls of home equity loana, particularly high-cost loans. A

number of states, nonprofits, and trade organizations also conduct
consumer financial education activities, which sometimes focus
specifically on raising awareness about predatory lending

While representatives of the mortgage lending industry and consumer
groups have noted that financial education may make some consumers less
susceptible to abusive lending practices, GAOs review of literature and

interviews with consumer and federal officials suggest that consumer
education by itself has limits as a tool for deterring predatory lending.
First, mortgage loans are complex financial transactions, and many
different factors-including the interest rate, fees, provisions of the loan,

and situation of the borrower-determine whether a loan is in a borrowers
best interests. Even an excellent campaign of consumer education is

unlikely to provide less sophisticated consumers with enough information
to properly assess whether a loan contains abusive terms. Second,
predatory lenders and brokers tend to use aggreaalve marketing tactics that
are designed to confuse consumers. Broad-based campaigns to make
consumers aware of predatory lending may not be sufficient to prevent
many consumers-particularly those who may be uneducated or
unsophisticated in financial matters-from succumbing to such tactics.

Flnafly, the consumers who are often the targets of predatory lenders are

also some of the hardest to reacl with educational information.

Prepurchase mortgage counseling-whilch can offer a third party' review
of a prospective mortgage loarn-nay help borrowers avoid predatory
loans, in part by alerting consumers to predatory loan termns and practices.

HUD supports anetwork of approximately 1,700 HUD-approved counseling
agencies across the country and in some cases provides funding for their
activities. While beneficial, the role of mortgage counseling in preventing

predatory lending is likely to be limited. Borrowers do not always attend
such counseling, and when they do, counselors may not have access to all
of the loan documents needed to review the full final terms and provisions

before closing. In addition, counseling may be ineffective against lenders
and brokers engaging in fraudulent practices, such as falsifying
applications or loan documents, that cannot be detected during a
prepurchase review of mortgage loan documents.
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Finally, disclosures made during the mortgage loan process, while
important, may be of limited usefulness in reducing the incidence of
predatory lending practices. TILA and RESPA have requirements covering
the content, form, and tining of the information that must be disclosed to
borrowers. However, industry and consumer advocacy groups have
publicly expressed dissatisfaction with the current disclosure system.
HUD issued proposed rules in July 2002 intended to streamline the
disclosure process and make disclosures more understandable and timely,
and debate over the proposed rules has been contentious. Although
improving loan disclosures would undoubtedly have benefits, once again
the inherent complexity of loan transactions may liuit any impact on the
incidence of predatory tending practices. Moreover, even a relatively clear
and transparent system of disclosures may be of limited use to borrowers
who lack sophistication about financial matters, are not highly educated, or
suffer physical or mental infirmities. Finally, as with mortgage counseling
revised disclosure requirements would not necessarily help protect
consumers against lenders and brokers that engage in outright fraud or that
mislead borrowers about the terms of loans in the disclosure documents
themselves.

Predatory Lenders May
Target Elderly Consunsers

Consistent observational and anecdotal evidence, along with some limited
data, indicates that, for a variety of reasons, elderly homeowners are
disproportionately the targets of predatory lending. Abusive lenders tend
to target homeowners who have substantial equity in their homes, as many
older homeowners do. In addition, some brokers and lenders aggressively
market home equity loans as a source of cash, particularly for older
homeowners who may have limited incomes but require funds for major
home repairs or medical expenses. Moreover, diseases and physical
impairments associated with agig--such as declining vision, hearing, or
mobility-can restrict elderly consumers' ability to access financial
information and compare credit terms. Some older persons may also have
diminished cognitive capacity, which can impair their ability to
comprehend and make informed judgments on financial issues. Finally,
several advocacy groups have noted that some elderly people lack social
and family support systems, potentially increasing their susceptibility to
unscrupulous lenders who may market loans by making home visits or
offering other personal contact.

Because the elderly may be more susceptible to predatory lending,
government agencies and consumer advocacy organizations have focused
some of their education efforts on this population For example, the
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Justice Department offers on its Web site the guide Financial Crimes
Against the Elderly, which includes references to predatory lending. The
Department of Health and Human Services' Administrntion on Aging
provides grants to state and nonprofit agencies for programs aimed at
preventing elder abuse, including predatory lending practices targeting

older consumers. The AARP, which represents Americans age 50 and over,
sponsors a number of financial education efforts, including a borrower's Idt

that contains tips for avoiding predatory lending.

Consumer protection and fair lending laws that have been used to address

predatory lending do not generally have provisions specific to elderly
persons, although the Equal Credit Opportunity Act does prohibit untawful
discrimination on the basis of age in connection with any aspect of a credit
transaction. Federal and state enforcement actions and private class-

action lawsuits involving predatory lending generally seek to provide
redress to large groups of consumers. LUttle comprehensive data exist on
the age of consumers involved in these actions, but a few cases have
involved allegations of predatory lending targeting elderly borrowers. For

example, FrC, six states, AARP, and private plaintiffs settied a case with
First Ailiance Mortgage Company in March 2002 for more than $60 million.
An estimated 28 percent of the 8,712 borrowers represented in the class-
action suit were elderly. The company was accused of using
misrepresentation and unfair and deceptive practices to lure senior citizens
and those with poor credit histories into entering into abusive loans. In

addition, some nonprofit groups-such as the AARP Foundation Litigation,
the National Consumer Law Center, and South Brookln Legal Services'
Foreclosure Prevention Project-provide legal services that focus, in part,

on helping elderly victims of predatory lending.

Matters for
Congressional
Consideration

To enable greater oversight of and potentially deter predatory lending from
occurring at certain nonbank lenders, Congress should consider making
appropriate statutory changes to grant the Board of Governors of the
Federal Reserve System the authority to routinely monitor and, as
necessary, examine the nonbank mortgage lending subsidiaries of financial
and bank holding companies for compliance with federal consumer
protection laws applicable to predatory lending practices. Also, Congress
should consider giving the Board specific authority to initiate enforcement
actions under those laws against these nonbank mortgage lending
subsidiaries.
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Agency Conum ents and GAO provided a draft of this report to the Board, DO, FD)IC, FTC, HUD,
ifr ] ual Ei NCUA, OCC, OTS, and the Department of the Treasury for review andOur Evaluafion commnent The agencies provided technical coriuents that have been

incorporated where appropriates In addition, the Board, DOJ, FDIC, FrC,
HUD, and NCUA provided general comments, which are discussed in
greater detail at the end of chapter 2. The written comments of the Board,
DOJ, HUD, and NCUA are printed in appendixes [I through V.

The Board conunented that while the existing structure has not been a
barrier to Federal Reserve oversight, the approach recommended in our
Matter for Congressional Consideration would likely be beneficial by
catching some abusive practices that might not be caught otherwise. The
Board also noted that the approach would pose tradeoffs, such as different
supervisory schemes being applied to nonbank mortgage lenders based on
whether or not they are part of a holding company, and additional costs.
Because nonbank mortgage lenders that are part of a financial or bank
holding company currently can be examined by the Board in some
circumstances, they are already subject to a different supervisory scheme
than other such lenders. We agree that the costs to the lenders and the
Board would increase to the extent the Board exercised any additional
authority to monitor and examine nonbank lenders, and believe that
Congress should consider both the potential costs and benefits of clarifying
the Board's authorities.

The FT'C expressed concern that our report could give the impression that
we are suggesting that Congress consider giving the Board sole
jurisdiction-rather than concurrent jurisdiction with FIC--over nonbank
subsidiaries of holding companies. Our report did not intend to suggest
that the Congress make any change that would necessarily affect FrC's
existing authority for these entities, and we modified the report to clarify
this point.

D0J commented that the report will be helpful in assessing the
department's role in the federal government's efforts to develop strategies
to combat predatory lending. DOJ disagreed with our inclusion in the
report of 'property or loan flips,' which it said was a traditional fraud
scheme but not a type of predatory lending. As we noted in our report,
there Is no precise definition of predatory lending We incorporated a
discussion of property flipping-qulck resales of recently sold FHA
properties-because HUD officials characterize some of these schemes as
involving predatory practices that can harm borrowers. We included loan
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flipping-the rapid and repeated refinancing of a loan without benefit to
the borrower-in our report because this is widely characterized in the
literature and by federal, state, and nonprofit agency officials as a
predatory lending practice.

FDIC noted that our Matter for Congressional Consideration focuses on
nonbank subsidiaries of holding companies even though these entities
comprise, according to HUD, only about 20 percent of all subprime lenders.
We recognize that our Matter does not address all subprnme lenders or
other institutions that may be engaging in predatory lending, but believe it
represents a potential step in addressing predatory lending among a
significant segment of mortgage lenders. NCUA said that the report
provides a useful discussion of the issues and the agency concurs with our
Matter for Congressional Considerationr HUD, in its comment letter,
described a variety of actions it has taken that it characterized as
combating predatory lending, particularly with regard to FHA-insured
loans.

GA-04-aO2 prd.ow On,1ts -



198

Chapter I

Introduction

In recent years, abuses in home mortgage lending-commonly referred to
as 'predatory lending'-have increasingly garnered the attention and
concern of policymakers, consumner advocates, and participants in the
mortgage lending industry.' Once relatively rare, government enforcement
actions and private party lawsuits against institutions accused of abusive
home mortgage lending have increased dramatically in the last 10 years. In
2002 alone, there were dozens of settlements resulting from accusations of
abusive lending. In the largest of these, a major national mortgage lender
agreed to pay up to $484 million to tens of thousands of affected
consumers

The Nature and Predatory lending is an umbrella term that is generally used to describe
Attributes of Predatoy cas in which a broker or originating lender takes unfair advantage of aAty borrower, often through deception, fraud, or manipulation, to make a loan
Lending that contains terms that are disadvantageous to the borrower. While there

is no universally accepted definition, predatory lending is associated with
the following loan characteristics and lending practices:

* Excessitevfees. Abusive loans may include fees that greatly exceed the
amounts justified by the costs of the services provided and the credit
and interest rate risks involved. Lenders may add these fees to the loan
amounts rather than requiring payment up front, so the borrowers may
not know the exact amount of the fees they are paying.

* Excessive interest rates. Mortgage interest rates can legitimately vary
based on the characteristics of borrowers (such as creditworthiness)
and of the loans themselves. However, in some cases, lenders may
charge interest rates that far exceed what would be justified by any risk-
based pricing calculation, or lenders may 'steer" a borrower with an
excellent credit record to a higher-rate loan intended for borrowers with
poor credit histories.

* Single-premium credit insurance. Credit insurance is a loan product
that repays the lender should the borrower die or become disabled. In
the case of single- premium credit insurance, the full premium is paid an
at once-by being added to the amount financed in the loan-rather
than on a monthly basis. Because adding the full premium to the

Thoeinut this resit thie tes- predatory lendingnd abusve lending we -sed
itnelrchagblY

GAO-04.10 ned"tr L9mp



199

amount of the loan unnecessaily raises the amount of interest
borrowers pay, single-prenium credit insurance is generally considered
inherently abusive.

* Lending without regard to ability to repay. Loans may be made
without regard to a borrower's ability to repay the loan. In these cases,
the loan is approved based on the value of the asset (the home) that is
used as collateraL In particularly egregious cases, monthly loan
payments have equaled or exceeded the borrower's total monthly
income. Such lending can quicIdy lead to foreclosure of the property.

* Loan flipping. Mortgage originators may refinance borrowers' loans
repeatedly in a short period of time without any economic gain for the
borrower. With each successive refinancing, these originators charge
high fees that 'strip' borrowers' equity in their homes.

* Fraud and deception. Predatory lenders may perpetrate outright fraud
through actions such as inflating property appraisals and doctoring loan
applications and settlement documents. Lenders may also deceive
borrowers by using 'bait and switch" tactics that mislead borrowers
about the terms of their loan Unscrupulous lenders may fail to disclose
items as required by law or In other ways may take advantage of
borrowers' lack of financial sophistication.

* Prepayment penalties. Penalties for prepaying a loan are not
necessarily abusive, but predatory lenders may use them to trap
borrowers in high-cost loans.

* Balloon payments. Loans with balloon payments are structured so that
monthly payments are lower but one large payment (the balloon
payment) is due when the loan matures. Predatory loans may contain a
balloon payment that the borrower is unlikely to be able to afford,
resulting in foreclosure or refinancing with additional high costs and
fees. Sometimes, lenders market a low monthly payment without
adequate disclosure of the balloon payment

Predatory lending is difficult to define partly because certain loan
attributes may or may not be abusive, depending on the overall context of
the loan and the borrower. For example, although prepayment penalties
can be abusive in the context of some loans, in the context of other loans.
they can benefit borrowers by reducing the overall cost of loans by
reducing the lender's prepayment risk
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According to federal and industry officials, most predatory mortgage
lending involves home equity loans or loan refinancings rather than loans
for home purchases Homeowners may be lured into entering refinance
loans through aggressive solicitations by mortgage brokers or lenders that
promise 'savings from debt consolidation or the ability to 'cash out' a
portion of a borrower's home equity. Predatory lending schemes may also
involve home improvement contractors that work in conjunction with a
lender. The contractor may offer to arrange financing for necessary repairs
or improvements, and then perform shoddy work or fail to complete the
job, while leaving the borrower holding a high-cost loan. Abuses in loan
servicing have also Increasingly become a concern. Abusive mortgage
lenders or servicing agents may charge improper late fees, require
unjustified homeowner's insurance, or not properly credit payments In
November 2003, the Federal Trade Commission (OWC) and the Department
of Housing and Urban Development (HUD) reached a settlement with a
large national mortgage servicer, Fairbanks Capital, after the company was
accused of unfair, deceptive, and illegal practices in the servicing of
mortgage loans. The settlement will provide $40 million to reimburse
consumers.

Originating lenders or brokers that engage in abusive practices can make
high profits through the excessive points and fees that they charge,
particularly when borrowers make their payments regularly. Even when a
loan enters foreclosure, the originator of a predatory loan may still make a
profit due to the high up-front fees it has already collected Moreover, a
lender that sells a loan in the secondary market shortly after origination no
longer necessarily faces financial risk from foreclosures Similarly, a
mortgage broker that collects fees up front is not affected by foreclosure of
the loarL

According to HUD and community groups, predatory lending not only
harma individual borrowers but also can weaken communities and
neighborhoods by causing widespread foreclosures, which reduce property
values Predatory lending also serves to harm the reputation of honest and
legitimate lenders, casting them in the same suspicious light as those
making unfair loans and thus increasing their reluctance to extend credit to
the traditionally underserved communities that are often targeted by
abusive lenders.

GAO-0SSO PrekeyD
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Emergence of
Subprime Mortgage
Market

The market for mortgage loans has evolved considerably over the past 20
years. Among the changes has been the emergence of a market for
subprime mortgage loans, Most mortgage lending takes place in what is
kmown as the prime market, which encompasses traditional lenders and
borrowers with credit histories that put them at low risk of default In
conrast, the subprime market serves borrowers who have poor or no
credit histories or limited incomes, and thus cannot meet the credit
standards for obtaining loans in the prime market' It is widely accepted
that the overwhelming majority of predatory lending occurs in the
subprime market, which has grown dramatically in recent years Subprime
mortgage originations grew from $34 billion in 1994 to more thOn S213
billion in 2002 and in 2002 represented 8.6 percent of all mortgage
orginations, according to data reported by the trade publication Inside
B&C Lending. Several factors account for the growth of the subprime
market, including changes in tax law that increased the tax advantages of
home equity loans, rapidly increasing home prices that have provided many
consumers with substantial home equity, entry into the subprime market by.
companies that had previously made only prime loans, and the expansion
of credit scoring and automated underwriting, which has made it easier for
lenders to price the risks associated with making loans to credit-umpaired
borrowers.

Originating lenders charge higher interest rates and fees for subprime loans
than they do for prime loans to compensate for increased risks and for
higher servicing and origination costs In many cases, increased risks and
costs justify the additional cost of the loan to the borrower, but in some
cases they may not. Because subprime loans involve a greater variety and
complexity of risks, they are not the uniformly priced commodities that
prime loans generally are. This lack of uniformity makes comparing the
costs of subprime loans difficult, which can increase borrowers'
vulnerability to abuse.

However, subprine lending is not inherently abusive, and certainly all
subprime loans are not predatory. Although some advocacy groups claim
that subprime lending involves abusive practices ina majority of cases,
most analysts believe that only a relatively small portion of subprime loans

'.here is no Untfonn dealettion ans the tending indty f'o whet chdacterhm a loon
subniame Snbpiinre lon generily go boinxrow fsith credit en thaee
hetow a cetain tlreshold, but that tetold can n cy ordintg to the polices of the
indul al teaer.
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contain features that may be considered abusive. In addition, according to
officials at HUD and the Department of the Treasury, the emergence of a
subprime mortgage market has enabled a whole class of credit-impaired
borrowers to buy homes or access the equity in their homes. At the same
time, however, federal officials and consumer advocates have expressed
concerns that the overall growth in subprime lending and home equity
lending in general has been accompanied by a corresponding increase in
predatory lending. For example, lenders and brokers may use aggressive
sales and marketing tactics to convince consumers who need cash to enter
into a home equity loan with highly disadvantageous terms

Originators of subprime loans are most often mortgage and consumer
finance companies, but can also be banks, thrifts, and other institutions.
Some originators focus primarily on making subprime loans, while others
offer a variety of prime and subprime loans. According to HUD, 178
lenders concentrated primarily on subprime mortgage lending in 2001.
Fifty-nine percent of these lenders were independent mortgage companies
(mortgage bankers and finance companies), 20 percent were nonbank
subsidiaries of financial or bank holding companies, and the remainder
were other types of financial institutions. Only 10 percent were federally
regulated banks and thrifts.'

About half of all mortgage loans are made through mortgage brokers that
serve as intermediaries between the borrower and the originating lender.
According to government and industry officials, while the great majority of
mortgage brokers are honest, some play a significant role in perpetrating
predatory lending. A broker can be paid for his services from up-front fees
directly charged to the borrower and/or through fees paid indirectly by the
borrower through the lender in what is referred to as a 'yield spread
prendmium Some consumer advocates argue that compensating brokers
this way gives brokers an incentive to push loans with higher interest rates
and fees. Brokers respond that yield spread premiuns in fact allow them
to reduce the direct up-front fees they charge consumers.

'tUD -anuary ideotifes alHt oflendes thet ie in either sbprtie or ian=raed
hame lending BtUD secmonaely apdatea da rewed to pas s The iacnoatfion
proided here -as based an dat aalable of November 7,20.

'A yietd spred presm' is a paymet am origa bter eceives I-esder basedon
the diffree beeen the acstb tlet reen te lna nd the rte the tender ood
have cpted on the loan ive the rlsks end cmsts voved. The hiher the act loam rate
compared with the aceptabe loan rate, the higher the yield spread premaum
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The Extent of
Predatory Lending Is
Unknown

Currently no comprehensive and reliable data are available on the extent of
predatory lending nationwide, for several reasons. Flrst, the lack of a
standard definition of what constitutes predatory lending makes it
inherently difficult to measure. Second, any comprehensive data collection
on predatory lending would require access to a representative sample of
loans and to information that can only be extracted manually from the
physicas loan files. Given that such records are not only widety dispersed
but also generally proprietary, to date comprehensive data have not been
collected.° Nevertheless, poiicymakers, advocates, and some lending
industry representatives have expressed concerns in recent years that
predatory tending is a significant problem. Although the extent of
predatory lending cannot be easily quantified, several indicators suggest
that it may be prevalent Primary among these indicators are legal
settlements, foreclosure patterns, and anecdotal evidence.

In the past 6 years, there have been a number of major settlements
resulting from government enforcement actions and private party lawsuits
accusing lenders of abusive lending practices affecting large numbers of
bornowetm Among the largest of these settlements have been the
following:

L tn October 2002, the lender Household Internationat agreed to pay up to
$484 million to homeowners across the nation to settle allegations by
states that it used unfair and deceptive lending practices to make
mortgage loans with excessive interest and charges.

* In September 2002, Citigroup agreed to pay up to $240 million to resolve
charges by FTC and private parties that Associates First CaPital
Corporation and Associates Corporation of North America (The

One ofre few dutdies that Sotght to qUtafy the e.teot ofpredawoy leodgn wa-
*Qt.utiatig the rnoic Cost of Pdatory Lendm. F- Stein, CoSti.n for RBsponsible
Lerndft JtY 35,2001 (revised Olt 30, 2001). We were not able to verb the netrabflty of
the stutbi dat, which were bayed -o nevera sonrces Other enptnir data nepens- in a
.tAdy by Freddie Moc on Its omated underwitingtystt, Autonted Underwrrtng
Minhog Montpge Le-ding Simpler ,nd Frrer mfor Aoentrarn Faniales, September 159& The
-o.paky e*valan.ed . tsuple of t5.00n.bprbne n googae koa-o oegbtued by ton fOnattoI]
i-btutions and provoied peelanyny esthoaens that benween 10 and 35 peercnt ofthe
borrowen who receied thene Imoat cosld have qm afied for a loan tn the pioe market-
Sisne ronatoser &-aeot have s d these data s tued that sthae o booweis way be
steered' to highoost loan evn though they qsaIW for ron ventlona losns with better
tenens. A Freddie Mar offifta told -s dWt the dMta are iWTto dMent to ne-essarlt draw tha
c-heision.
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Associates) engaged in systematic and widespread deceptive and
abusive lending practices.

7
According to Fit staff, under the settlement

dose to I million borrowers will receive compensation for loans that
misrepresented insurance products and that contained other abusive
terms.

In response to allegations of deceptive marketing and abusive lending,
First Alliance Mortgage Company entered into a settlement in March
2002 with FTC, six states, and private parties to compensate nearly
18,000 borrowers more than $60 million dollars.

Ftrther, between January 1998 and September 1999, the foreclosure rate
for subprime loans was more than 10 times the foreclosure rate for prime
loans. While it would be expected that loans made to less creditworthy
borrowers would result in some increased rate of foreclosure, the
magnitude of this difference has led many analysts to suggest that It is at
least partly the result of abusive lending, particularly of loans made without
regard to the borrower's ability to repay Moreover, the rate of foreclosures
of subprime mortgage loans has increased substantially since 1990, far
exceeding the rate of increase for subprime originations. A study
conducted for HUD noted that while the increased rate in subprime
foreclosures could be the result of abusive lending, it could also be the
result of other factors, such as an increase in subprime loans that are made
to the least creditworthy borrowers.'

In the early IPOOs, anecdotal evidence began to emerge suggesting that
predatory lending was on the rise. Legal services agencies throughout the
country reported an increase in clients who were facing foreclosure as a
result of mortgage loans that included abusive terms and conditions. These
agencies noted that for the first time they were seeing large numbers of

'Ciqeop neqoid AYontes First Capitol Cowpioes and A-els Corpetion of
North Aierin Norember 2000 and merged The Aodates' consumernemm eopentiono
into Its subsidiary Clcinanc Credit Cnpom.

'see HUD-Trea-ory, k Prvme on Predatory Lending, 0ring Pvedonj HRom Mntg
Lending: A Joi.1 Repo" (June 2000), 34,3& The report noted thit from January 1905
dtragh September 199, foreclosure rat anerged 0.2 preeri for prime mogage loanm
and 2.6 perent ror -ubprime moruge lan.

'Harold L Blaze, Debbie Gn.renteln, Christopher E. Herber, and Randall K. Scheeoele,
Subprlme Pioredsores The Smoking Gmn of rdaty 1nd r Popee presented at the

US Departmen of H.-oug -nd Urban Devoipoent conreence lHoasing Pollcy in the
NeM illenniton" CrysW CIAy VA, October 2000.
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consumers, particularly elderly and minority borowers, who were facing
the loss of homes they had lived in for many years because of a high-cost

refinancing. Similar observations were also reported extensively at forums
on predatory lending sponsored by HUD and the Department of the
Treasury in five cities during 2000, at hearings held in four cities during

2000 by the Board of Governors of the Federal Reserve System (the Board),

and at congressional hearings on the issue in 1998,2001, 2002, and 2 0 0 3.'

Federal officials and consumer advocates maintain that predatory lenders

often target certain populations, including the elderly and some low-

income and minority communities. Some advocates say that in many
cases, predatory lenders target communities that are underserved by

legitimate institutions, such as banks and thrifts, leaving borrowers with
limited credit options. According to government officials and legal aid

organizations, predatory lending appears to be more prevalent in urban
areas than in rural areas, possibly because of the concentration of certain

target groups in urban areas and because the aggressive marketing tactics
of many predatory lenders may be more efficient in denser
neighborhoods."

Emergence of The federal government began addressing predatory home mortgage
As lending as a significant policy issue in the early 1990s In 1994, the Congress

Predatory Lending As passed the Home Ownership and Equity Protection Act (HOEPA), an

Policy Issue amendment to the Truth in Lending Act that set certain restrictions on
'high-cost" loans in order to protect consumers," In 1998, as part of an

"Hearlog o 'Eqity Pdaors: SLrpplog. Flppo% nd Pdag Their Way to Proiot..

Speeia Cmoimee on Agn U.S. Seate, Mi 16, 1699s Hearing os Predaay Mortge
Lerading The Problem, hopat asd Rae s, Conildlmee on Bag Hos-ing and Urban
AffaIi, US. Seoate, b 26 and 27,2001. Hearion sPredtors Morgage lEdoig
Proer AbaSle Ue afflnd Spead Pro," Corommttee orn Banadna toee and
Urban Affan., U.S.Senate.Ja-,rayS,2910. Hete~orleasPretectsgHoMewne
Parentig Abusle Lendiae Wbile Presering Ac t Credit oies
Fnaia ttis and Conesraer Credit and Hour and Coeunty Opprtonity,
Comnmsittee on Finnec Seces, Horse of R ieedstabv, November B, 2023.

"A Ruorl H-og Lestltute report round ibat predatory lenin4 did rot aper to baee

initaaied rol co ent on air n muncah DSbo umod. However, hie beritse Wo
noted there bse beers reports ofaay n oisesw of predatory terdiog in See area or tile
mstry overal, i.lth coorpasbly severe effectst an ra teitins See Raud VW=e, VoI. 7,

No. 2, Sprtng 2002.4-S.

'See Pb. L 103325if 151-168, 1S Sta 21102198.
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overall review of the statutory requirements for mortgage loans, HUD and
the Board released a report recommending that additional actions be taken
to protect consumers from abusive lending practices." HUD and the
Department of the Treasury formed a task force in 2000 that produced the
report Curbing PIedatory Home Mortgage Lending, which made several
dozen recommendations for addressing predatory lending." 2

As discussed in chapters 2 and 3, a variety of federal, state, and local laws
have been used to take civil and criminal enforcement actions against
institutions and individuals accused of abusive lending practices. Various
federal agencies have responsibilities for enforcing laws related to
predatory lending. In addition, some state or local enforcement
authorities-including attorneys general, banking regulators, and district
attorneys-have used state and local laws related to consumer protection
and banking to address predatory lending practices. In addition, many
private attorneys and advocacy groups have pursued private legal actions,
including class actions, on behalf of borrowers who claim to have been
victimized by abusive lending.

Objectives, Scope, and
Methodology

Our objectives were to describe (1) federal laws related to predatory
lending and federal agencies' efforts to enforce them; (2) the actions taken
by the states in addressing predatory lending; (3) the secondary market's
role in facilitating or inhibiting predatory lending. (4) how consumer
education, mortgage counseling, and loan disclosures may deter predatory
lending, and (5) the relationship between predatory lending activities and
elderly consumers. The scope of this work was limited to home mortgage
lending and did not include other forms of consumer loans.

lb identify federal laws and enforcement activities related to predatory
lending, we interviewed officials and reviewed documents from HUD, the

Fo ordorGoensors ofr us Fedni Reerme 5stem and Department orMuing and Urban
Developrnent, Joint Repont to the Cenose Coseesning Refo'e to the utht in Leeding
Act and the Reot Etate Setil-ent Pdurcdse , Jaty INS.

"HUD-Treasuy Task Fore on Predatory Lendin& Corio Pdwow Ho Mone ae
LeradWlo A Joint Re1l, Jae 255.

WDoring 2OW, there were at lest two bitt lad inced in Congress that addressed Predatory
or abs[e lendngp Prtes-.te Responsite Lendin Art (Kit. 833, Fieb. 13, 200m) and the
Predatory Lendg ConaumerePorecton A,%or2003 (S. 192 No. 21, 2003).
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Department of Justice (DOJ), the Department of the Treasury, the Federal

Deposit Insurance Corporation (FDIC), IFTC, the Board, the National Credit
Union Administration (NCUA), the Office of the Comptroller of the

Currency (OCC), and the Office of Thrift Supervision (0TS). We asked

each agency to provide us with the enforcement actions they have taken
that-in their assessment-were related to predatory home mortgage
lending. We compiled and reviewed data on these enforcement actions and

other steps these agencies have taken to address abusive lending practices.

We also reviewed and analyzed federal laws that have been used to combat
these practices.

lb identify actions taken by states and localities, we reviewed and analyzed
a publicly available database maintained by the law firm of Butera &

Andrews that tracks state and municipal antipredatory lending legislation.
We reviewed information related to this database and conducted interviews
with the person who maintains it In order to identify gaps in the
completeness or accuracy of data, we compared data elements from this

database and from three simiar databases maintained by Lotstein
Buckman, the National Conference of State Legislatures, and the Mortgage

Bankers Association of America. We determined that the data were
sufficiently reliable for use in this report. We also interviewed officials

representing a wide range of state and local government agencies, lending
institutions, and advocacy groups in a number of states and municipalities.
In order to illustrate approaches taken in certain states with regard to

predatory lending, we collected and analyzed additional information from

two states, North Carolina and Ohio. We chose these states to ilustrate the
differing characteristics of two states' approaches to addressing predatory

lending-particularly with regard to legislation restricting high-cost loans
and tightening regulation of mortgage lenders and brokers. We alao

conducted meetings with the Conference of State Bank Supervisors and the
National Association of Attorneys General that included representatives

from several states. Additionally, we conducted interviews with OCC, 01'S,

and NCUA to understand their policies and processes on federal

preemption of state antipredatory lending laws.

'lb describe the secondary market's role, we interviewed officials and
reviewed documents from the Bond Market Association, the Securities
Industry Association, Fannie Mae, Freddie Mac, a due diligence contractor,
and two credit rating agencies. We also spoke with officials representing
federal and state agencies, and with representatives of the lending industry
and consumer groups. In addition, we reviewed and analyzed several local

and state laws containing assignee liability provisions.

GAO-40Za Pdtom LE.Wi
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To describe the role of consumer education, mortgage counseling, and
disclosures in deterring predatory lending, we interviewed officials from
entities that engage in consumer financial education, including several
federal and state agencies, industry trade groups, and local nonprofit
organizations such as the Long Island Housing Partnership, the Greater
Cincinnati Mortgage Counseling Service, and the Foreclosure Prevention
Project of South Brooklyn Legal Services. We also reviewed and analyzed
the materials these entities produce. Additionally, we conducted a
literature review of studies that have evaluated the effectiveness of
consumer education and homeownership counseling,

To describe the impact on older consumers, we conducted a literature
review on predatory lending and the elderly and examined studies on
financial exploitation of the elderly. We also examined certain enforcement
activities and private party lawsuits in which elderly consumers may have
been targeted by abusive lenders We interviewed federal and state
agencies that have addressed issues of financial abuse of the elderly,
including the Department of Health and Human Services' Administration
on Aging and the National Institute on Aging, as well as nonprofit groups
that have addressed this issue, including AARP (formerly known as the
American Association of Retired Persons).

In addressing all of the objectives, we met with a wide range of
organizations that represent consumers, among them the National
Community Reinvestment Coalition, the Coalition for Responsible Lending,
the National Consumer Law Center, the Association of Community
Organizations for Reform Now, and AARP. We also met with organizations
representingvarious aspects of the mortgage lending industry, among them
the American Financial Services Association, the Consumer Mortgage
Coalition, the Coalition for Fair and Affordable Lending, Americais
Community Bankers, the National Association of Mortgage Brokers, the
Mortgage Bankers Association of America, and the National Home Equity
Mortgage Association.

We provided a draft of this report to the Board, DOJ, FDIC, FTC, HUD
NCUA, OCC, OTS, and the Department of the Treasury for review and
comment The agencies provided technical comments that have been
incorporated, as appropriate, as well as general comments that are
discussed at the end of chapter 2. The written comments of the Board,
DOJ, HUD, and NCUA are printed in appendixes ii through V. We
conducted our work between January 2003 and January 2004 in accordance

GAo0 raters.d.rqt.ym-
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with geneml accepted government audiling standards in Atlanta, Boston,

New York, San Francisco, and Washington, D.C.
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Chapter 2

Federal Agencies Have Taken Steps to
Address Predatory Lending-, but Face
Challenges

While HOEPA is the only federal law specifically designed to combat
predatory mortgage lending, federal agencies, including federal banking
regulators, have used a number of federal consumer protection and
disclosure statutes to take actions against lenders that have allegedly
engaged in abusive-or predatory lending.' These statutes have enabled
agencies to file complaints on behalf of consumers over issues such as
excessive interest rates and fees, deceptive lending practices, and fraud.
FrC, DOJ, HUD, and federal banking regulators have taken steps to
address predatory lending practices through enforcement and civil actions,
guidance, and regulatory changes. In-some cases, agencies have
coordinated their efforts through joint enforcement actions and
participation in interagency working groups or task forces. However,
questions of jurisdiction regarding certain nonbank mortgage lenders may
challenge efforts to combat predatory lending. While the Board has
authority to examine many such nonbank mortgage lenders under certain
circumstances, it lacks clear authority to enforce federal consumer
protection laws against them.

Federal Agencies Use a
Variety of Laws to
Address Predatory
Lending Practices.

As shown in figure 1, Congress has passed numerous laws that can be used
to protect consumers against abusive lending practices. Federal agencies
have applied provisions of these laws to seek redress for consumers who
have been victims of predatory lending Among the most frequently used.
laws are 7TLA, HOEPA, the Real Estate Settlement Procedures Act
(RESPA), and the FrC Act

2
Congress has also given certain federal

agencies responsibility for writing regulations that implement these laws.
For example, the Board writes Regulation Z, which implements TILA and
HOEPA, and HUD writes Regulation X, which implements RESPA. Also, in
some cases, DOJ has brought actions under criminal fraud statutes based
on conduct that can constitute predatory lending.

'HOEIPA ameded Satat preisoe or it heMel Is I.estdn AMT. th te colet. of tids
report_ the tens federal baeidsg reastos rec to the Boaed, the federal aetoy
aWesC lo starchartered banks that are members of the Fede] Reserve yaste; Occ,sIch sperises esuosal beoks .sd their sutidirle% FDIC, the fedethi repoalor
respo-stbe for raeid stte-red banks that are not member, of the Federal ltiterve
System; OTS, tLe penay Federal psmiy agmeny foe tadeoly oistree dt.a d thefr
thbidtanes, rrd NCUA, whtch tape e federaly e credit tortes

'tAm a, atded, is coded is 1tIUsc. & §1601- 1667f (t & srpp 2lb. The
prtinent sr erpmo, stas o.fthe Frc AC are cot leri bnolt u.acQ it 41-
as (20(). RESPA is ecdifted at 12 U.SC. t 2601- 2617 (a2s0te Supp 200B)..
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TILA, which became law in 1968, was designed to provide consumers with
accurate information about the cost of credit Among other things, the act
requires lenders to disclose information about the terms of loans-

including the amount being financed, the total finance charge, and
information on the annual percentage rate-that can help borrowers
understand the overall costs of their loans. TtLA also provides borrowers

with the right to cancel certain loans secured by a principal residence
within 3 days of closing or 3 days of the time at which the final disclosure is

made, whichever is later.'

t
Seo 15 US. 0 1635.
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In 1994, Congress enacted the HOEPA amendments to TIlA in response to
concerns about predatory lending HOEPA covers certain types of loans
made to refinance existing mortgages, as well as home equity loans, that
satisfy specific criterla' HOEPA covers only a imited portion of all
subprime loans, although there is no comprehensive data on precisely what
that portion is.' The law is designed to lniit predatory practices for these
so-called 'high-cost' HOEPA loans in several ways. First, it places
restrictions on loans that exceed certain rate or fee thresholds, which the
Board can adjust within certain limits prescribed in the law. For these
loans, the law restricts prepayment penalties, prohibits balloon payments
for loans with terms of less than 5 yeats, prohibits negative amortization,
and contains certain other restrictions on loan terms or payyment.&
Second, HOEPA prohibits lenders from routinely maling loans without
regard to the borrower's ability to repay. Third, the law requires lenders to
include disclosures in addition to those required by TILA for consumer
credit transactions to help borrowers understand the terms of the high-coat
loan and the implications of failing to make required payments. Each
federal banking regulator is charged with enforcing T1LA and HOEPA with
respect to the depository institutions it regulates, and FrC is primarily
responsible for enforcing the statutes for most other financial institutions,
including independent mortgage lenders and nonbank subsidiaries of
holding companies In enforcing T3A and HOEPA, F3c has required
violators to compensate borrowers for statutory violations. Under certain

'HOEPA roe cloenred rella loles amnd home q lans t ith eiUer (i) an
anual percentage rate ilt exceeds the r oti Tro ny seitus tiih cpazble
manifti-esby MOethan OMspea rd aoeunrt, or (5) poits and fees Uth esceed tie greaterof8 perent of tie lean rant an 640, wich *, adjusted annally for IrdIllon. 15 U.S.C. I160e2(aXl), (3); see i2 CFR 52a62 (203). HOEPA does_ otapply tor Pase money
mortoges (i.e., loa to porehse or comuec* residesre), openend aedit (i., a liBn oferedit), and evene mortiga See, e.g., 15 U.S8C. § 1b39.

'Me Board iae ritead rsmlycodcted ithe MnerRam Fins Services Assocation
thir es ort d thais-eg curent trdame-HiOEPA eould bane cveed neary 38 percernof suprrtre Irst mortgae loan oiied by nine maior national lenders bfom le2t0eSe M. Staten and G. Effidaane, -ne fmpart of The Fede Reserve ioards Poposed
Revisons to HOEPA an the Naber and Cbametemtatics orHOEPA Lran(Juty 24, 2001). Inthe pas, the Bod bas aa cited estimate from d from OTf that, anig the euannt
trI4ge, HOEPA eosld cover rougdy 5 perrentof al sp lo, hot the Board noted
to n thi this esiate rMy be conerserv See 66 Fed. Reg t 81441.

'Negative amOrtmim occru,, whn loan pasYment amouns do not e tie in-erst
aesacgoa loa, reseung in an nrg ot ing prindcpethalee overtime. See15 us.c I 1135().
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circwnstances, HOEPA provides for damages in addition to the actual
damages a person sustains as a result of a creditors violation of the act.

RESPA, passed in 1974, seeks to protect consumers from unnecessarily
high charges in the settlement of residential mortgages by requiring lenders
to disclose details of the costs of settling a loan and by prohibiting certain
other costs.' Among its provisions is a prohibition against kickbacks-
payments made in exchange for referring a settlement service, such as
lender payments to real estate agents for the referral of business. RESPA
also prohibits unearned fees such as adding an additional charge to a third
party fee when no or nominal services are performed. These practices can
unjustly increase the costs of loans and the settlement process. HUD
enforces RESPA, working closely with federal banking regulators and other
federal agencies such as the FTC and the Department of Justice. HUD often
brings joint enforcement actions with these agencies, using RESPA and the
statutes enforced by the other federal agencies. In addition, the banking
regulators may prohibit violations of RESPA in their own regulations.

The FTC Act, enacted in 1914 and amended on numerous occasions,
provides the FTC with the authority to prohibit and take action against
unfair or deceptive acts or practices in or affecting commerce. FTC has
used the act to address predatory lending abuses when borrowers have
been misled or deceived about their loan terms.9

Various criminal fraud statutes prohibit certain types of fraud sometimes
used in abusive lending schemes, including forgery and false statements.
DOJ and HUD have used these statutes to fight fraudulent schemes that
have resulted in borrowers purchasing homes worth substantialy less than
their mortgage amounts or borrowers being unfairly stripped of the equity
in their homes. HUD officials have described some of these fraudulent
activities as constituting predatory lending.

'See Pub. L No. 1s0325 §153 )U.S.C. I Iti(a).

A-ou5 od, uO.^ RESPA reries the good ath disdosoue of enated Geeret
rants ihldr 3 d ottr en appietton for a.rotgae los end, at o before seWroont, a
,.oml nosetlest statereet tHUD-1) that enumtherates the float rg af th lon

-0ankis% regors e -la authorle d to oforce edan baposed pursua to the FTC
Act -th respect to otio o deeptiv acts or practices by the hnietuions they peie.
See 12 U.S.C. I 57a(f)
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The following other federal laws have been used to a lesser extent to
address abusive lending

• The Fair Housing Act prohibits discrimination based on race, sex, and
other factors in housing-related transactions, and the Equal Credit
Opportunity Act (ECOA) prohibits discrimination against borrowers in
the extension of credit Federal agencies have used both laws in cases
against lenders that have allegedly targeted certain protected groups
with abusive loans.

a The Home Mortgage Disclosure Act (HMDA) requires lenders to make
publicly available certain data about mortgage loans. Federal agencies
have used the data provided by HMDA to help identify possible
discriminatory lending patterns, including those that involve abusive
lending practices.

* The Community Reinvestment Act (CRA) requires that banking
regulators consider a depository institution's efforts to meet the credit
needs of its community-including low- and moderate-income
neighborhoods-in examinations and when it applies for permission to
take certain actions such as a merger or acquisition An institution's fair
lending record is taken into account in assessing CRA performance.
CRA regulations state that abusive lending practices that violate certain
federal laws will adversely affect an institution's CRA perfortnance."

* Also, federal banking regulators may rely on their supervisory and
enforcement authorities under the laws they administer, as well as on
the Federal Deposit Insurance Act, to enforce these consumer
protections laws and ensure that an institution's conduct with respect to
compliance with consumer protection laws does not affect its safety and
soundness or that of an affiliated institution.

• Finally, FrC and the banking regulators can also use the Fair Debt
Collection Practices Act and Fair Credit Reporting Act in enforcement

'O. January 2o, 2O4, FDIC anratmned approvea of ajint irtei-ency oue of pemPaed
rut-s.kl Ieteding the Ckaurndmtl Retvestment, Act 'he proposed ntde would ameed
the act's neah des to eapad and RLt the prison that as stshd.con's Csmassity
Reba.esnent ACt evaltimon is adersey affected when the atitutilon has esaged In
sPecified dwatirenatory, illegal, Se abusivercreditpap.tces in decre with certain, lons
FDIC sad that the Board, OCC, sad OTS eare expected o L.maou ce their appmnval of the
pepoaed euteaJg shod t
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actions related to predatory lending that invole violations of credit
reporting and loan servicing provisions.

Although a number of federal laws have been used to protect borrowers
from abusive lending or to provide them redress, not all potentially abusive
practices are illegal under federal law Enforcement officials and consumer
advocates have stated that some lenders make loans that include abusive
features but are designed to remain below the thresholds that would
subject them to the restrictions of HOEPA. For loans not covered under
HOEPA, certain lending practices many consider to be abusive are not,
depending on the circumstances, necessarily a violation of any federal law.
For example, it is cot necessarily illegal to charge a borrower interest rates
or fees that exceed what Ls justified by the actual risk of the mortgage loan.
Nor is it per se illegal under federal law to 'steer' a borrower with good
credit who qualifies for a prime loan into a higher cost subprime loan ."
Finally, with the exception of loans covered under HOEPA, there are no
federal statutes that expressly prohibit making a loan that a borrower will
likely be unable to repay."

"Even in insatance where charging high interest raes or fees or steering borowerW to
subprune loans do not violate federal comomee protetlon stotes, lpootg sort rtes
and fees on a dcmntnatoty hosts agaInst groupo Protected onder the Fat Housing Act and
:ECOA cond constitote viotanos of ditme lawn.

'A patten of n loans oith regard to the ab.iity of borroteers to rep ran he
eoesdereda.violation of thle safety and soondnesa requdremenia itpopaed on redeesity
ihnsed depitoty insiotdons asd moadd also retlet poorly on an instltotiona romplianre
wIth the Connounity Retnvettnent Art See OCC SAdvsory Letter 2003-2 (Guoldare for
National Banko to Guard Agait Pedastoy and Ahoive Lending Prtlrrces), Frheoaty 21,
20M. For loan that are revered onder HOEPA. tolong a lan without regard to a
horrusea ability to ally isnot probhited soeso it can he densuted that -notltoon
hasengaged In.apattemorprartimofeodoing s. OCCtoInzersa rutesaatdngpeoluhited
nao na hnk or their operating Aordiaes from kaing coosner loans based
predonurdly on the roredosure or liqudation nohe ofabo* Q veevr ollevaLt. See 5Fed
Rteg. 1904 (Jan. 13.2004).
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Federal Agencies Have
Taken Some
Enforcement Actions,
but Banking Regulators
Have Focused on
Guidance and
Regulatory Changes

FMC, DOJ, and HUD have taken enforcement actions to address violations
related to abusive lending.' As of December 2003, FIC reported that the
agency had taken 19 actions against mortgage lenders and bmkers for .
predatory practices. -DOJ has addressed predatory lending that Is alleged
to be dscriminatory by enforcing fair lending laws in a limited number of
cases. HUD's efforts have generally focused on reducing losses to the
Federal Housing Administration (FHA) insurance fund, including
implementing a number of initiatives to monitor lenders for violations of
FHA guidelines." HUD reported having taken a smal number of actions to
enforce RESPA and the Fair Housing Act in cases involving predatory
lending.

Federal banking regulators stated that their monitoring and examination
activities have revealed little evidence of predatory lending practices by
federally regulated depository Institutions. Accordingly, most banking
regulators reported that they have taken no formal enforcement actions
related to predatory mortgage lending abuses by the institutions they
supervise. Regulators have addressed predatory lending primarily by
issuing guidance to their institutions on guarding against direct or indirect
involvement in predatory lending practices and by making certain changes.
to HOEPA and HMDA regulations. In addition, several federal agencies
have coordinated certain efforts to pursue enforcement actions related to.
predatory lending and have shared information on their efforts to address
fair lending and predatory lending.

ATeos Centwtkmns disc-ed In tah-dptee wmes rsU1jodleal aIomn bromg and
Rto by FTC, DOJ, and HUlD
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FrC Has Played the
Predominant Federal Role
in Enforcement Actions
Related to Predatory
Lending

FTC is responsible for implementing and enforcing certain federal Laws
among lending institutions that are not supervised by federal banking
regulators. FTC reported that between 1983 and 2003, it filed 19 complaints
alleging deceptive or other illegal practices by mortgage lenders and
brokers, 17 of them filed since 199 8 ." For a lit of these FrC enforcement
actions, see appendix L As of December 2003, FrC had reached
settlements in aU but one of the cases. In most of these settlements,
companies have agreed to provide monetary redress to consumers and to
halt certain practices in the fuiture. in some cases, the settlements also
imposed monetary penalties that the companies have paid to the
government. Among the recent enforcement actions related to predatory
lending that the FrC identified are the following:

7he Associates. In 2002, FrC settled a complaint against Associates
First Capital Corporation and Associates Corporation of North America
(collectively, The Associates), as well as their successor, Citigroup. The
complaint alleged that the lender violated the FMC Act and other laws
by, among other things, deceiving customers into refinancing debts into
home loans with high interest rates and fees and purchasing high-cost
credit insurance. The settlement, along with a related settlement with
private parties, provides for up to $240 million in restitution to
borrowersmt

irt AUiantce. In 2002, FrC, along with several states and private
plaintiffs, settled a complaint against First Alliance Mortgage Company
alleging that it violated federal and state laws by misleading consumers
about loan origination and other fees, interest rate increases, and
monthly payment amounts on adjustable rate mortgage loans. The
company agreed to compensate nearly 18,000 borrowers more than $60

aFfC has staa reety rdde d abe rite n taN.ge eap n servaag ainduitry. In
Netbe 2003, it sanantned semesus wlth Fb-sIm Capiald Kaidig CaP., Its thay
vettd sbuty F tnk Captal Carp, and their foander and tonmer CEO (colledlvely.
Fairbani) - chages that Fabanks viaed the FIXC Act, RFSPA, and other Ihra by
thiling t post a nrgs anarta paent n * ttmely aaer ad chtaa am
ilegal late fes and othter utnaatoaed fees. The seaeset li1 provide $40 taltlas tn
rett to -ansaet The a jaitty ffled ih HUD. UlstWd Stat qfjtr-
Faltaba Capital Carp. l aL, Qv Actin No. 03-1221 -DPtW (D. M.Xfiled 1/121W).
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The FTC citapat =aed Citigarop tt Citditrt Credit COMpany as sr
deedat.

GOAO.d- Pre tI ,eadt.S



218

Cod
Fademd Ageai. Hend Tn Saep w
Addrea, Pedaori:r. Ladin.M bto Paee
co-

million In consumer redress and to refrain from making
misrepresentations about future offers of credit

* Reet Finance and Home Equity U SA. In 1990, Fleet Finance, Inc., and
Home Equity U.SA, Inc., settled an FTC complaint alleging violations of
the FTC Act, TILA, and related regulations. These violations included
faling to provide required disclosures about home equity loan costs and
terms and failing to alert borrowers to their right to cancel their credit
transactions. To settle, the company agreed to pay up to $13 million in
redress and administrative costs and to refrain from violating TILA in
the future.

* Operation Home Inequity. In 1999, FTC conducted 'Operation Home
Inequity," a law enforcement and consumer education campaign that
sought to curb abusive practices in the subprime mortgage lending
market. FTC reached settlements with seven subprime mortgage
lenders that had been accused of violating a number of consumer
protections laws, including the FTC Act, TILA, and HOEPA. Six
companies were required to pay $572,000 in consumer redress, and all
lenders were required to adhere to future lending restrictions. FTC staff
told us that the operation was intended in large part to increase
consumers' awareness of predatory lending and to provide a deterrent
effect by warning lenders that FTC is able and willing to take action
against them.

FTC staff expressed their belief that the agency' enforcement actions over
the years have been successful in deterring other lenders from engaging in
abusive practices. However, in a congressional hearing in 2000 FTC had
requested statutory changes that would improve its ability to enforce
HOEPA. For example, FTC recommended that Congress expand HOEPA to
prohibit the financing of lump-sum credit insurance premiums in loans
covered by HOEPA and to give FTC the power to impose civil penalties for
HOEPA violations."'

GAoO4C2e Prndtet Ldtg
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DOJ Has Enforced Fair DOJ's Housing and Civil Enforcement Section is responsible for enforcing

Lending Laws in Connection certain federal civil rights laws, including the Fair Housing Act and ECOA.
with Predatry Lending DOJ identified two enforcement actions it has taken related to predatory

with Predattory Lending mortgage lending practices that it alleged were discriminatory. 
8

o

Delta Funding. In 2000, DOJ, in cooperation with FTC and HUD,
brought charges against Delta Funding Corporation, accusing the

consumer finance company of violations of the Fair Housing Act.

HOEPA, ECOA, RESPA, and related federal regulations. ' Delta

allegedly approved and funded loans that carried substantially higher

broker fees for African American females than for similarly situated
white males Delta was also accused of violating certain consumer

protection laws by paying kickbacks and unearned fees to brokers to

induce them to refer loan applicants to Delta and by systematically

malting HOEPA loans without regard to borrowers' ability to repay. The
settlement placed restrictions on the company's future lending
operations and victims were compensated from previously established

monetary relief funds.'
m

Long Beach Mortgage. In 1996 DOJ settled a complaint alleging
violations of the Fair Housing Act and ECOA against Long Beach

Mortgage Company."
1

According to the complaint, the company's loan

officers and brokers charged African American. Hispanic, female, and

-Ilnadditilo to thbe case., D01 tiled a amocr, curae brierf a privae cane. Hlfarogeoo D

Capitl Cfi.' Mortgage Corp., Ci, Action No. 9&-1021 (JHG/AK) ( DC)X In which the
depoaenrt contended that certain alleged predatory lending pracelces siolaied the Eac
Hoosing Act and ECOA. The are ivooved anroargage lender thait allegedly engaged hn a
pattem or pracUce of deceiving Afrin American borrower, about the teon. of their boarw

and other inonnetion, sch a. the total aonoont de. In addtioD, Ow mled a complaint bn
tnited SlWa v Action LCan, C. Aton Na. 300Cv-41 I-H (WDD. KY), hdch res-Itid f-rn
enforcement efort by the FTC and HUD and involved lleatinno of predatory -ortgage
terdinri
5
fUnhed Stow r. Defta Fading Cop.. Cim ALon N. CV o 1872 (E.D. N.Y. 2000)

aIWo rownoiry relief finds totaling over S12 a.lion wer t np truter a premloon
renedation agreentei I ing Delta and the New York State Banlang Deparnaaenl.

-U.atd Sta u le og B orMtgWe Conpast Coae No. 96-6159 (1996 Pdi.or to
December 1990. Long Beach Bank naaairg anw loan assoclanion chartered by the nuite
fCa.UfoBnia etween Deceraner 1990 and October 1i9 Long Bench Motgage Company
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older borrowers higher loan rates than It charged other similarly
situated borrowers The company agreed to set up a $3 million fund to
reimburse 1,200 consumers who had received Long Beach loans.'

Representatives from both FTC and DOJ have stated that their enforcement
actions can be very resource intensive and can involve years of discovery
and litigation. For example, FrC filed a complaint against Capitol City
Mortgage Corporation in 1998 that is still In litigation more than 5 years
later. FTC staff told us that because cases involving predatory lending can
be so resource intensive, the agencies try to focus their limited resources
on the cases that will have the most impact, such as those that may result in
large settlements to consumers or that will have some deterrent value by
gaining national exposure. Similarly, DOJ officias select certain
discrimination cases, including those mentioned above, in part because of
their broad impact

HUD's Enforcement HUD's enforcement and regulatory activity with regard to abusive
Activities Focuss on FRA mortgage lending comes primarily-through its management of the FHA
Loans singl-family mortgage insurance programs, its rule-making andenforcement authority under RESPA, and its enforcement of the Fair

Housing Act

Most of HUD's enforcement activities related to abusive lending have
focused on reducing losses to the FSHA insurance fund. Investigators from
HUD's Office ofthe Inspector General have worked with investigators from
U.S. Attorneys' Off'ces and the FBI in a joint law enforcement effort to
target fraud in the FHA mortgage insurance program, which can result in
defaults and thus in losses to the insurance fund&' The fraudulent
activities sometimes involve property flipping schemes, which can harm
borrowers by leaving them with mortgage loans that may far exceed the

'DOo aW. tsi en enfa =aiW 510 adzr other pnro e ds mh a credit rorair
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value of their homes. Under certain circumstances, such activity can
involve predatory lending practices, To address these crimes, investigators
have presented evidence of false statements and other criminal fraud and
deception. In addition, representatives from HUD told us that they have
processes in place to ensure that lenders adhere to agency guidelines and
make loans that satisfy FHA requirements. The Office of Lender Activities
and Program Compliance approves, recertifies, and monitors FHA lenders
and works with them to ensure compliance. If necessary, the office refers
violating lenders to HUD's Mortgagee Review Board, which has the
authority to take administrative actions such as withdrawing approval for a
lender to make FHA-Insured loans. HUD officials told us that the board has
taken many adminizstative actions to address violations that could be
indicative of predatory lending, such as charging excessive and
unallowable fees, inflating appraisals, and falsifying documents showing
income or employment. In an effort to address abusive property flipping
schemes Involving homes secured by FHA4nsured loans, HUD issued a
final rule in May 2003 that prohibits FHA insurance on properties resold
less than 90 days after their previous sale.

HUD officials say that programs they have in place to improve the
monitoring of FMA lenders also serve to deter predatory lending. For
example, HUD's Credit Watch Program routinely identifies those lenders
with the highest early default and insurance claim rates and temporarily
suspends the FHA loan origination approval agreements of the riskiest
lenders, helping to ensure that lenders are not making loans that borrowers
cannot repay. Also, the Neighborhood Watch program provides
information to FHA participants about lenders and appraisers whose loans
have high default and FHA insurance claim rates. HilD told us that It has
also taken a series of actions to better ensure the integrity of appraisals
used to finance FHA insured loans. As of December 2003, HUD was in the
final stages of issuing a rule that would hold lenders accountable for
appraisals associated with loans they make.
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HUD's Office of RESPA and Interstate Land Sales is responsible for
handling complaints, conducting investigations, and taking enforcement
actions related to RESPA. HUD has taken several enforcement actions
related to RESPAs prohibition of kickbacks and referral fees, three of
which related directly to abusive mortgage lending, as of December 200.a
Also, as discussed above, in November 2003 HUD and FrC jointly filed a
case against and reached settlement with a mortgage loan servicing
company charged with violations of the FTC Act, RESPA, and other laws.'
HUD has also recently hired additional staff to enhance its RESPA
enforcement efforts, Finally, in 2002, HUD issued a proposed rule designed
to change the regulatory requirements of RESPA to slmplif and potentially
lower the costs of the home mortgage settlement process. According to
HUD, as of December 2003, the final rule had been submitted to the Office
of Management and Budget and was being reviewed

iUD's Office of Fair Housing and Equal Opportunity is responsible for
enforcing the Fair Housing AcL HUD identified one action-a letter of
reprimand to a financial institution-related to enforcement of this act in a
case involving predatory lending.

Federal Banking Regulators
Have Issued Guidance and
Made Regulatory Changes

According to federal banking regulators and state enforcement authorities,
federally regulated depository insutiutions-banks, tiuifLs, and credit
unions-have not typically engaged in predatory lending practices. Federal
banking regulators have systems in place to track customer complaints and
reported that they have received few complaints related to predatory
lending by the Institutions they supervise. The regulators conduct routine
examinations of these institutions and have the authority, in cases of
suspected predatory lending, to enforce a variety of fair lending and
consumer protection laws. Banking regulators noted that the examination
process, which involves routine on-site reviews of lenders' activities, serves
as a powerful deterrent to predatory lending by the institutions they
examine.

-Fe exile, ora h led jointly by HUD, FM ad llnots = el agoaint
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Officials of OTS, FDIC, the Board, and NCUA said that they had taken no
formal enforcement actions related to predatory mortgage lending against
the institutions they regulate. 2' Officials at OCC said they have taken one
formal enforcement action related to predatory mortgage lending to
address fee packing, equity stripping, and making loans without regard to a
borrower's ability to pay. In November 2003, the agency announced an
enforcement action against Loan Star Capital Bank seeking to reimburse 30
or more borrowers for more than $100,000 in abusive fees and closing costs
that violated the FTC Act, HOEPA, TILA, and RESPAP' The bank also was
required to conduct a comprehensive review of its entire mortgage
portfolio and to provide restitution to any additional borrowers who may
have been harmed.

While most federal banking regulators stated that they have taken no
formal enforcement actions, representatives from some said they had
taken informal enforcement actions to address some questionable
practices among their institutions. For example, OTIS has examined
institutions that may have charged inappropriate fees or violated HOEPA
and resolved the problems by requiring corrective action as part of the
examination process. In addition, most of the banking regulators have
taken formal enforcement actions, including issuing cease-and-desist
orders, in response to activities that violated fair lending and consumer
protection laws but were not necessarily deemed to constitute 'predatory
lending."

Guidance Federal banking regulators have issued guidance to their institutions about
both predatory lending and subprime lending in general. In February 2003,
OCC issued two advisory letters related to predatory lending to the national
banks and the operating subsidiaries it supervises. One letter provided
specific guidelines for guarding against predatory lendingpractices during
loan originations, and the other alerted institutions to the risk of indirectly

'mankag regultaon hae bread eaitommeent p.eers ad ran take format marosm (cease
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engaging in predatory lending through brokered or purchased loanns" The
advisory letters described loan attributes that are often considered
predatory and established standards for policies and procedures for
monitoring loan transactions to avoid making, brokering, or purchasing
loans with such attributes. For example, the first letter stated that banks
should establish underwriting policies and procedures to determine that
borrowers have the capacity to repay their loans The advisory letter also
stated OCCs position that predatory lending will also affect a national
bank's CRA rating. The advisories have also clarified ways in which
predatory practices can create legal, safety and soundness, and reputation
risks for national banks. For example, they laid out ways in which the
origination or purchase of predatory loans may constitute violations of
TILA, RESPA, HOEPA, the FTC Act, and fair lending laws. In addition, in
January 2004, OCC issued a rule adopting antipredatory lending standards
that expressly prohibit national banks from making loans without regard to
the borrower's ability to rePay and from engaging in unfair and deceptive
practices under the FrC Act

In 1M99 and 2001, the Board, FDIC, OCC, and OS issuedjoint guidance to
their institutions on sulIprime lending in generaL" The guidance
highlighted the additional risks inherent in subprime lending and noted that
institutions engaging in such lending need to be aware of the potential for
predatory practices and be particularly careful to avoid violating fair
lending and consumer protection laws and regulations. The NCUA issued
similar guidance to insured credit unions in 1999.1 Federal banking

'OCC Advisoty Le 2DO0-2 (Guidance for Natoo. B to Gd A5L Prdmoly and
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Regulaiory Changes

regulators have also previously issued guidance about sbusive lending
practices, unfair or deceptive acts or practices, and other issues related to
predatory lending."

The Board is responsible for Issuing regulations that implement HOEPA
and HiMDA, two laws that play a role in addressing predatory lending In
December 2001, in response to concerns that HOEPA may not be
adequately protecting consumers from abusive lending practices, the
Board amended Regulation Z, which implements HOEPA, to

* lower the interest rate 'trigger' that determines whether loans are
covered under HOEPA in order to bring more loans under the protection
of the law

t

* require that fees paid for credit insurance and similar debt protection
products be included when determining whether loans are subject to
HOEPA,

* prohibit creditors that make HOEPA loans from refinancing the loan
within one year of origination with another HOEPA loan, unless the
refinancing is in the borrower's interestand

* clarify the prohibition against engaging in a 'pattern or practice of
lending without regard to borrowers' ability to repay.

5

In February 2002, the Board also made changes to Regulation C, which
implements HMDA The changes, which went Into effect in January 2004,-
require lenders to provide additional data that may facilitate-analyses of
lending patterns that may be predatory. For example- .
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66 Fed. Reg. 60604 (Dec. 20, 2001)
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* ifthe costs to the borrower of financing a loan exceed a certain
threshold determined by the Board, the lender must report the cost of
the loan;'

* if an application or loan involves a manufactured home, the lender is
required to identify that fact, in part to help identify predatory practices
involving these types of homes; and

* if a loan is subject to HOEPA, the lender is required to identify that fact
in order to give policymakers more specific information about the
number and characteristics of HOEPA loans.'

Because HOEPA expressly grants the Board broad authority to issue rules
to regulate unfair or deceptive acts and practices, some consumer
advocacy organizations have argued that the Board should use its authority
to do more to curb predatory lending. For example, some consumer
groups have called on the Board to use its rule-maling authority to prohibit
the financing of single-premium credit insurance-a product that is
believed by many to be inherently predatory." Under the McCarran
Ferguson Act,' unless a federal statute is specifically related to the
business of insurance, the federal law may not be construed to invalidate,
impair, or supersede any state law enacted to regulate the business of
insurance. Board officials say it is not clear the extent to which rules
issued by the Board under HOEPA seeking to regulate the sale of single-
premium credit insurance would be consistent with that standard The
Board has previously recommended that it would be more appropriate for
Congress to address this issue through changes in law. Some consumer
groups also have argued that the Board should increase the loan data
reporting requirements of HMDA to help detect abusive lending. The

aSore specicay, lenders are teqolred to report the difference o spread between a loans
anmal pecenage rate (avaie refleting both the interest rate sad nrtaea fees assodated

seth a lowa) sod the yield on a. eTury toity of cooarble matouity, for loans where
this spred ocoeds renes treesods et by the Bard, See, geoeroay, 67 Fed. Resg 7222
(Feb. 16, 2002) and 67 Fed. Relg 43218 (Jaoe 27, 202),

"See 15 UtS.C. § 1639)(2).

"In its 2001 -desmtentto the HOEPA rsdes the Board dded sogle-peraId credit
eNamor to HOEPXO fee tsgger
5

see 1 U.S.C I 10X2.
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Board has added certain loan pricing and other items to the HMDA
reporting requirements, effective in January 2004, but did not add other
data reporting requirements, such as the credit score of the applicant
Board officials said this is based on the belief that the need for additional
loan data to ensure fair lending must be weighed against the costs and
burdens to the lender of gathering and reporting the additional information.

Agencies Have Coordinated
on Enforcement Actions
and Participated in
Interagency Groups

Federal agencies have worked together to investigate and pursue some
cases involving predatory lending. For example, FfC, DOJ, and HUD
coordinated to take enforcement action against Delta Funding
Corporation, with each agency investigating and bringing actions for
violations of the laws under itsjuriadiction Dal conducted its
enforcement action against Long Beach Mortgage Company in
coordination with OTS, which investigated the initial complaint in 1993
when the company was a thrift. Federal agencies have also coordinated
with state authorities and private entities in enforcement actions. For
example, in 2002, FrC joined six states, AARP, and private attorneys to
settle a complaint against First Alliance Mortgage Company alleging that
the company used deception and manipulation in its lending practices.

Federal regulators have also coordinated their efforts to address fair
lending and predatory lending through working groups. For example

* In the fall of 1999 the Interagency Fair Lending Task Force, which
coordinates federal efforts to address discriminatory lending,
established a working group to examine the laws related to predatory
lending and determine how enforcement and consumer education could
be strengthened." Because of differing views on how to define and
combat predatory lending, the group was unable to agree on a federal
interagency policy statement related to predatory lending in 2001. The
Task Force then continued its efforts related to consumer education and
published a brochure in 2003 to educate consumers about predatory
lending practices.

* The five banking regulators have conducted additional coordination
activities through the Federal Financial Institutions Examination

Tbhe ge-Les th poUcipated In the oortdng eroop were OCC, aM, FDIC. the Boond,
NCUA, DOJ. FTC, HD, the Federal Ho."s FUrwke Sod, Ad the Offe ot Fedeed
Hying Eermrbe Ove.ight
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Counclfs Task Force on Consumer Compliance.
0

The task force
coordinates policies and procedures for ensuring compliance with fair
lending laws and the Community Reinvestment Act, both of which have
been identified as tools that can be used to address predatory lendin&
The council publishes a document that responds to frequently asked
questions about community reinvestment, including how examiners
should consider illegal credit practices, which may be abusive, in
determining an institutions Community Reinvestment Act ratn&

In 2000, HUD and the Department of the Treasury created the National
Task Force on Predatory Lending, which convened forums around the
country to examine the issue and released a report later in the year.s
The report made specific recommendations to Congress, federal
agencies, and other stakeholders that were aimed at (I) improving
consumer literacy and disclosure, (2) reducing harmful sales practices,
(3) reducing abusive or deceptive loan terms and conditions, and
(4) changing structural aspects of the lending market

Some of the recommendations made in the HUD Treasuiy task force report
have been implemented For example, as recommended in the report, the
Board has adopted changes to HOEPA regulations that have increased the
number of loans covered and added additional restrictions. In addition, as
the report recommended, FTC and some states have devoted more
resources in the past few years to actively pursuing high-profile
enforcement cases. As discussed in chapter 6, federal and state agencies
have also worked to improve one of the areas highlighted in the report
public awareness about predatory lending issues, Other recommendations
made in the report have not been implemented, however. For example,
Congress has not enacted legislation to expand penalties for violations of
TILA, HOEPA, and RESPA or to increase the damages available to
borrowers harmed by such violations. HUD and the Department of the
Treasury told us that they have not formally tracked the status of the
recommendations made in the report, although HUD officials said they are

'The Fedenrl Founed. h Uttiao- Eo- -no-ft.o CondL, as* fane hIeewey body
po-d of rpes.bof each oathbe fifedemlbankte mgoea . ee7ab d s

eS.hbtthed in I7 ood is empoeed to (1) p-o.be Bfon ptodples, esedant, od
rpon tbones for te foderol esaoatln orf final hLd eeand (2) moe
reeonnendoieo to p-oe unfonntty In the ouperion of Eamoedl tiouttid

'US. Dep.uent of the reasoy -d U.S Depaite of HowI snd Urban D~evopune.t
Cwt-gPmdoir fat &fFoflom Ifodiog: A Joil Rep Joe 2000.
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Informally monitoring the recommendations in the report that relate to
their agency. Officials at both agencies also noted that the report and its
recommendations were the product of a previous administration and may
or may not relect the views of the current administration.

In addition to participating in interagency groups, agencies share
information related to fair lending violations under statutory requirements
and formal agreements. For example, since 1992 HUD and the banking
regulators have had a memorandum of understanding stating that HUD will
refer allegations of fair lending violations to banking regulators and a 1994
executive order requires that executive branch agencies notify HUD of
complaints and violations of the Fair Housing Act. In addition, whenever
the banking regulatory agencies or HUD have reason to believe that an
institution has engaged in a pattern or practice of illegal discrimination,
they are required to refer these cases to DOJ for possible civil action.

Jurisdictional Issues
Related to Nonbank
Subsidiaries Challenge
Efforts to Combat
Predatory Lending

Jurisdictional issues related to the regulation of certain nonbank mortgage
lenders may challenge efforts to combat predatory lending. Many federally
and state-chartered banks and thrifis, as well as their subsidiaries, are part
of larger financial holding companies or bank holding companies." These
holding companies may also include nonbank financial companies, such as
finance and mortgage companies, that are subsidiaries of the holding
companies themselves. These holding company subsidiaries are frequently
referred to as affllates of the banks and thrifts because of their common
ownership by the holding company. As shown in figure 2, the federal
regulators of federally and sate-chartered banks and thrift also regulate
the subsidiaries of those institutions. For example, as the primary
regulator for national banks, OCC also examines operating subsidiaries of
those banks. On the other hand, federal regulators generally do not
perform routine examinations of independent mortgage lenders and
affiliated nonbank subsidiaries of financial and bank holding companies
engaged in mortgage lending.

-Aabidltay eta bankl a.u or credit anis a oran ed theh pamtial amplete
ow ship by tbh wbrata Fedal 1avs and regulison set I spect raafut
tLa dicate whethee an istion ia a wbsidlanry. For tu. eaposes a t respotre e te
hoeldin corepny mfret to both (tdhioal) bank hobld compaies nd bask holdng
coraonspane that qat fhara bdingr coa ies a defined by the-BonL
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Some disagreement exists between states and stome federal banking
regulators over states' authority to regulate and supervise the operating
subsidiaries of federally chartered depository irstitutions. For example,
OCC issued an advisory letter in 2002 noting that federal law provides the
agency with exclusive authority to supervise and examine operating
subsidiaries of national banks and that the states have no authority to
regulate or supervise these subsidiaries' Some representatives of state
banking regulators expressed concerns to us about this because of the
subsidiaries' potential involvement in predatory lending practices. OCC

'OOC Advisory Ltied. 2002t4t (eue.*%as cee g Applicablityad Eatndannt of'stare
Lat- Conactar Frhoarte OStl als, Novttrnber 25, (2k.); see also 69 Fed. lseg. 1904
(Ja, 13. 24).
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has stated that the.subsidiaries of the institutions it regulates do not play a
large role in subprime lending and that little evidence exists to show that
these subsidiaries are involved in predatory lending: But some state
enforcement authorities and consumer advocates argue otherwise, citing
some allegations of abuses at national bank subsidiaries. However, several
state attorneys general have written that predatory lending abuses are
'largeLy confined" to the subprime lending market and to non-depository
institutions, not banks or direct bank subsidiaries ' OCC officials stated
that the agency has strong monitoring and enforcement systems in place
and can and will respond vigorously to any abuses among institutions it
supervises'" For example, OCC officials pointed to an enforcement action
taken in November 2003 that required restitution of more than $tOO,000 to
be paid to 30 or more borrowers for fees and interest charged in a series of
abusive loans involving small 'tax-lien loans-

A second issue relates to the monitoring and supervision of certain
nonbank subsidiaries of holding companies. As noted previously, many
federally and state-chartered banks and thrifls, as well as theirsubsidiaries,
are part of larger financial or bank holding companies.o These holding
companies may also include nonbank subsidiaries, such as finance and
mortgage companies, that are affiliates but not subsidiaries of the federally
regulated bank or thrift. Although these affiliates engage in financial
activities that may be subject to federal consumer protection and fair-
lending laws, unlike depository institutions they are not subject to routine
supervisory examinations for compliance with those laws., While the Board
has jurisdiction over these entities for purposes of the Bank Holding
Company Act, it lacks authority to ensure and enforce their compliance.

Isee Sleof Anie.. C-ruie State Atoarr Gmee Nua w Niio Eqcflp Mrgt po
AvOT 075,0chi Action N. 02 2see(Gi) (D D.c.) acrh 21, 2003) at 1i-.

-Arotheejurpdctioual issue is uncertainty as to whether the FrC sharesjindlton with
federal barddn roglato er bank subsidiaries that are not thertseve banks (operaig
asbaldlatles). White oCC maintins it har .Achtre cegastyjsditoover the -
operating sbsidaries of national banks, FrC argues tilt a paotion of the GutnmLch-
BSlley Act provides roe the to agendes to share Jurisdiction. See Pub. iv No. tee-102 §
133(a). Afederal dict cobrthas epheld FtCs interpretatin (See Mitnao o uFr
More. Cborp, 181 F. Suy 2d 2ski (D MN 2001)). We ace not aee of amy nstance in w icih
this matter has interfered w/th an FrC enfoorenoent ction.-

*-n addition to firondal and bank holding cooparies, there are trift bolding comapaiers,-
which ra indlde thrifts and other financial ingitiars, Each tiifl holding cotpany is
regulated and satlect in exaninatin by 01$. See 12 USC §1467 (b)(4).
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with federal consumer protection and fair lending laws in the same way
that the federal regulators monitor their depository institutions.

One reason for the concern about these entities is that nonbank
subsidiaries of holding companies conduct a significant amount of
subprime mortgage lending Of the total subprlme loan originations made
by the top 25 subprime lenders in the first 6 months of 2003,24 percent
were originated by nonbank subsidiaries of holding companies. In
addition, of the 178 lenders on HUD's 2001 subprime lender list, 20 percent
were nonbank subsidiaries of holding companies. These types of
subsidiaries have also been targets of some of the most notable federal and
state enforcement actions involving abusive lending. For example, The
Associates and Fleet Finance, which were both nonbank subsidiaries of
bank holding companies, were defendants in two of the three largest cases
involving subprime lending that PFC has brought."

The Associates case illustrates an important aspect of the current federal
regulatory oversight structure pertinent to predatory lending. The Board
has authority under the Bank Holding Company Act to condition its
approval of holding company acquisitions. The Board used this authority
in connection with Citigroups acquisition of European American Bank
because of concerns about the subprime lending activities of The .
Associates, which Citigroup had acquired and merged into its CitiFnancial
subsidiary. As a condition of approving the acquisition of European
American Bank, the Board directed that an examination of certain
subprime lending subsidiaries of Citigroup be carried out to determine
whether Citigroup was effectively implementing policies and procedures
designed to ensure compliance with fair lending laws and prevent abusive
lending practices. However, the Board does not have clear authority to
conduct the same type of monitoring outside of the Bank Holding Company
Act approval process. Although the Board has the authority to monitor and

Cpoup ac-Wired Tbe Associares in Noverhe 2000 and me.Vd The AandOuu.'
Iroe fne operabon ito iA anbodiamy, Citiencial Credit Canpany, a nunnank

unadWrofethe htdtcoMpan in I9,Fleet Finance, In, and it s avoercot
Homne Sqrrod USA, Inc., agreed to pay $1.3 mtllion to usele an FTC c-nVant afleD g
deceptiv dcon and TOA Vwoaidoe, in cunetion ,ith Fleet Fnance, inc., hans At
the time of ate usettmeen, Fleet Flnance had became -on Equaly U.S.A, ine sot Fleet
FR-> Inc., and lineEquity U.SA, nc, er nohn baui, diode ofbnk oldig
conwaer.e AltheaeUof thesneuenmet.te hok hokding compny 'teFleetFinania
Grap, Inc., thich has been renamed Fleettoston Finacial Cohpoenm Home EqaWty
UpJAL, Inc., contmines to Operare an a onbank subsidiary orf Fienilosine nstin
Comolon, a bank holding company.
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perform routine inspections or examinations of a bank holding company,
this authority apparently does not extend to routine examinations of
nonbank subsidiaries of bank holding companies with regard to
compliance with consumer protection laws. The Bank Holding Company
Act, as amended by the Gramm-Leach-Bliley Act, authorizes the Board to
examine a nonbank subsidiary for specific purposes, including 'to monitor
compliance with the provisions of (the Bank Holding Company Act) or any
other Federal law that the Board has specific jurisdiction to enforce against
such company or subsidiary.' Federal consumer protection laws do not
give the Board specific enforcement jurisdiction over nonbank
subsidiaries.

For this reason, FrC is the primary federal agency monitoring nonbank
subsidiaries' compliance with consumer protection laws. FTC is the
primary federal enforcer of consumer protection laws for these nonbank
subsidiaries, but it Ls a law enforcement rather than supervisory agency.
Thus, FTCs mission and resource allocations are focused on conducting
investigations in response to consumer complaints and other Information
rather than on routine monitoring and examination responsibilities.
Moreover, as discussed elsewhere in ths report, states vary widely in the
extent to which they regulate practices that can constitute predatory
lending

The HUD-Treasury report on predatory lending argued that the Board
should take more responsibility for monitoring nonbank subsidiaries of
bank holding companies, In part to ensure that consumer protection laws
are adequately enforced for these institutions. Similarly, in 1999, GAO
recommended that the Board monitor the lending activities of nonbank
mortgage lending subsidiaries of bank holding companies and consider
examining these entities if patterns in lending performance, growth, or
operating relationships with other holding company entities indicated the
need to do so.' In its written response to GAO's recommendation, the
Board said that while it has the general legal authority to examine these
entities, It has neither the clear enforcementjurisdiction nor the legal
responsibility for engaging in such activities, as Congress has directly
charged FTC with primary responsibility over enforcement with regard to
these entities.

GA1O04-ShPdf t
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Among federal agencies, the Board is uniquely situated to monitor the
activities of the nonbank mortgage lending subsidiaries of financial and
bank holding companies by virtue of its role as the regulator of holding
companies and its corresponding access to data (such as internal operating
procedures, loan level data, and current involvement in subprime lending)
that are not readily available to the public. In addition, the Board has
extensive experience monitoring and analyzing HMDA data. The recent
changes in RMDA reporting requirements will increase the Board's ability
to effectively monitor nonbank mortgage lending subsidiaries of holding
companies for lending abuses.

In contrast to the specific nmits on the Board's examination authority, its
authority to enforce the federal consumer protection laws against nonbank
subsidiaries is somewhat less dear. The laws themselves specify the
institutions subject to enforcement by the Board, but those institutions
generally do not include nonbank subsidiaries. The Board has concluded
that It must defer enforcement action at least where, as here, a statute
specificaily prescribes its enforcement jurisdiction to cover only certain
entities and specifically grants enforcement authority for other entities to
another agency.

Conclusions Under a number of laws, federal agencies have taken action to protect
consumers from abusive lending practices. While FTC has taken a number
of significant enforcement actions to battle abuses in the industry, its
resources are finite and, as a law enforcement agency, it does not routinely
monitor or examine lenders, including the mortgage lending subsidiaries of
financial and bank holding companmes.

Congress provided banking regulators with the authority to ensure
compliance with consumer protection laws by the institutions they
regulate, in part because it recognized the efficiencies of having banking
regulators monitor for compliance with these laws while examining their
institutions for safety and soundness. The Board is in a position to help
ensure compliance with federal consumer protection laws by certain
subsidiaries of financial and bank holding companies if it were clearly
authorized to do so. While concerns about predatory lending extend well
beyond the activities of the nonbank subsidiaries of holding companies,
these entities represent a significant portion of the subprime mortgage
market Monitoring the mortgage lending activities of the nonbank
subsidiaries would help the Board determine when it would be beneficial to
conduct examinations of specific nonbank subsidiaries. The Board could
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then refer its findings to DOJ, HUD, or FTC or take its own enforcement
action if a problem exists. Granting the Board concurrent enforcement
authority-with the FTC-for these nonbank subsidiaries of holding
companies would not diminish FTC's authority under federal laws used to
combat predatory lending.

The significant amount of subprime lending among holding company
subsidiaries, combined with recent large settlements in cases involving
allegations against such subsidiaries, suggests a need for additional
scrutiny and monitoring of these entities. The Board is in an optimal
position to play a larger role in such monitoring but does not have clear
legal authority and responsibility to do so for these entities with regard to
monitoring compliance of consumer protection laws.

Matters for
Congressional
Consideration

Agency Comments and
Our Evaluation

To enable greater oversight of and potentially deter predatory lending from
occurring at certain nonbank lenders, Congress should consider making
appropriate statutory changes to grant the Board of Governors of the
Federal Reserve System the authority to routinely monitor and, as
necessary, examine the nonbank mortgage lending subsidiaries of financial
and bank holding companies for compliance with federal consumer
protection laws applicable to predatory lending practices, Also, Congress
should consider giving the Board specific authority to initiate enforcement
actions under those laws against these nonbank mortgage lending
subsidiaries

GAO provided a draft of this report to the Board, DOJ, FDIC, FTC, HUD,
NCUA, OCC, OTS, and the Department of the Treasury for review and
comment The agencies provided technical comments that have been
incorporated, as appropriate. In addition, the Board, DaJ, FDIC, FTC,
HUD, and NCUA provided general comments, which are discussed below.
The written comments of the Board, DOJ, HUD, and NCUA are printed in
appendixes 11 through V.

The Board commented that, while the existing structure has not been a
barrier to Federal Reserve oversight, the approach recommended in oar
Matter for Congressional Consideration would likely be beneficial by
catching some abusive practices that might not be caught otherwise. The
Board also noted that the approach would pose tradeoffs, such as different
supervisory schemes being applied to nonbank mortgage lenders based on
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whether or not they are part of a holding company. Because nonbank
mortgage lenders that are part of a financial or bank holding company are
already subject to being examined by die Board in some circumstances,
they are already subject to a different supervisory scheme than other such
lenders. For example, in its comments the Board noted that it may on
occasion direct an examination of a nonbank lending subsidiary of a
holding company when necessary in the context of applications that raise
serious fair lending or compliance issues. Accordingly, we do not believe
that clarifying jurisdiction as contemplated in the Matter would result in a
significant departure from the current supervisory scheme for nonbank
mortgage lenders. The Board also noted that that there could be some
additional cost to the nonbank mortgage lending subsidiaries of financial or
bank holding companies, as weB as to the Board, if the Board were to
exercise additional authority. We agree and believe that Congress should
consider both the potential costs as well as the benefits of clarifying the
Board's authorities.

The FTC expressed concern that our report could give the impression that
we are suggesting that Congress consider giving the Board sole
jursdiction-rather than concurrent jurisdiction with FTC-over nonbank
subsidiaries of holding companies. Our report did not intend to suggest
that the Congress make any change that would necessarily affect FTCs
existing authority for these entities and we modified our report to clarify
this point To illustrate the difference in regulatory and enforcement
approaches, our draft report contrasted the Board's routine examination
authority with the FTC's role as a law enforcement agency. In Its
comments, FfC noted that it uses a number of tools to monitor nonbank
mortgage lenders, of which consumer complaints is only one. The agency
also commented that a key difference between the FT'C and the Board is
that the Board has access to routine information to aid in its oversight as
part of the supervisory process. Our report did not intend to suggest that
the FrC's actions are based solely on consumer complaints, and we revised
the report to avoid this impression.

DOa commented that the report will be helpful in assessing the
department's role in the federal government's efforts to develop strategies
to combat predatory lending. DOJ disagreed with our inclusion in the
report of 'property or loan flips," which it characterized as a tradtional
fraud scheme rather than an example of predatory lending. As our report
states, there isno precise definition of predatory lending We included a
discussion of efforts to combat "property flipping" because HUD offIcials
told us that these schemes sometimes involve predatory practices that can
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harm borrowers. As we note in the report, while HUD categorizes property
flipping as a predatory lending practice, not all federal agencies concur
with this categorization. Distinct from property flipping is 'loan fhipping-
the rapid and repeated refinancing of a loan without benefit to the
borrower. This practice is widely noted in literature and by federal, state,
industry, and nonprofit officials as constituting predatory lending.

FDIC noted that our Matter for Congressional Consideration focuses on
nonbank subsidiaries of financial and bank holding companies even though
these entities comprise, according to HUD, only about 20 percent of all
subprime lenders. We acknowledge that our Matter does not address all
subprime lenders or institutions that may be engaging in predatory lending,
but believe it represents a step in addressing predatory lending among a
significant category of mortgage lenders. NCUA said that the report
provides a useful discussion of the issues and that the agency concurs with
our Matter for Congressional Consideration. HUD, in its comment letter,
described a variety of actions It has taken that it characterized as
combating predatory lending, particularly with regard to fHA-insured
loans.
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Chapter 3

States Have Enacted and Enforced Laws to
Address Predatory Lending, but Some Laws
Have Been Preempted

ln part because of concerns about the growth of predatory lending and the
limitations of existing state and federal laws, 25 states, the District of
Columbia, and 11 localities had passed their own laws addressing
predatory lending practices as of January 9, 2004.' Most of the state laws
restrict the terms or provisions of certain high-cost loans, while others
apply to a broader range of loans. In addition, some states have taken
measures to strengthen the regulation and licensing of mortgage lenders
and brokers, and some have used existing state consumer protection and
banking laws to take enforcement actions related to abusive lending
However, regulators of federally chartered financial institutions have
issued opinions stating that federal laws may preempt some state predatory
lending laws and that nationally chartered lending institutions should have
to comply only with a single uniform set of national standards. Many state
officials and consumer advocates have opposed federal preemption of state
predatory lending laws on the grounds that it interferes with the states'
ability to protect consumers.

States and Localities Since 1Y99, many states and localities have passed laws designed toHave Addressed address abusive mortgage lending by restricting the teris or provisions ofHave Addressed ~~~certain loans. In additoun, states have increased the registration or
Predatory Lending licensing requirements of mortgage brokers and mortgage lenders and have
through Legislation undertaken enforcement activities under existing consumer protection
Regulation, and laws and regulations to combat abusive lending.

Enforcement Actions

'Esept where etrailora to prolios of ste laws are provided, all taornsation reisog to
slate sad local laws and their pvssoma Is from a daatabse ioto ed by 1Bua &
And,-s- a sW.4.io, D.C, law inst dat trace predledn lemdong Iesldw. These Ias
bsclude only sae and local laws chatpIsee acual Hick on lending and do ret cluode,
for ampe, loal odiraees thsat cosat solely of. aeoltubo that code-ed predato.y
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A Growing Number of
States and Localities Have
Passed Laws to Address
Abusive Lending

According to the database of state laws, as of January 9, 2004,25 states and
the District of Columbia had passed laws that were specifically designed to
address abusive lending practices.! (See fi a) These laws were motivated,
at least in part, by growing evidence of abusive lending and by concerns
that existing laws were not sufficient to protect consumers against abusive
lending practices.

Figure 3: Sbfts and LocalllaS Thai Ho Enated Predatary Landing Lmm
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Based on our review of the database of state laws, the predatory lending
statutes in 20 of the 25 states regulate and restrict the terms and
characteristics of certain kinds of chgh-cost' or 'covered mortgage loans
that exceed certain interest rate or fee triggers.

t
Some state laws, such as

those in Florida, Ohio, and Pennsylvania, use triggers that are identical to
those in the federal HOEPA statute but add provisions or requirements,
such as restrictions on refinancing a loan under certain conditions.' Other
state laws, such as those of Georgia, New Jersey and North Carolina, use
triggers that are lower than those in HOEPA and therefore cover more
loans than the federal legislation.' Some states design their triggers to vary
depending on the amount of the loan. For example, in New Mexico and
North Carolina, covered loans greater than $20,000 are considered high
cost if the points and fees on the loan exceed 6 percent of the total loan
amount (North Carolina) or equal or exceed It (New Mexico). In these
states, loans for less than $20,000 are considered high cost if the points and
fees exceed either 8 percent of the total or $1,000.' In the remaining 5
states, the predatory lending laws apply to most mortgage loans; there is no
designation of loans as high cost. For exanple, West VIrgins law in effect
generally prohubits lenders from charging prepayment penalties on any
loans and restricts points and fees to either 5 or 6 percent, depending on
whether the loan includes a yield spread premium.' Michigan's law
prohibits the financing of single-premium credit insurance into loans.'

According to the database, common provisions in state laws are designed
to address the following

lending without regard to the abity to repay. Restrictions on the
matting of loans without regard to the borrower's ability to repay the
loan, sometimes referred to as asset-based lending.

'Massel hmets o tLmPesd dmilar 1ts on asg-cOC ssw but It ma4 does tiour
e tRY duge rher thur letlslatl

'Se eg., Ft. tso A-n' Of 49437D, 494.00791 (Ot); Ohlo Rev. Code Ame It1396, OhioRev. Code A. I 14926 (20M); 6t PA SaL I 45 (003 )

'&e GA Code Am § 74A-2203); N.J. 5L Ann 1 46&10(24Woee 203), NC. Glee t I24-1.IE (2009.
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* Prepayment penalties. iUmitations on the amount of a prepayment

penalty, terms under which a penalty can be assessed, or both,

* Baaloon paynents. Prohibitions on loans with balloon payments or
restrictions on their timing.

* Negatiie amortizations Prohibitions on loans where regularly

scheduled payments do not cover the interest due.

* Loanflipping. Restrictions or prohibitions on the repeated refinancing

of certain loans within a short period of time if the refinancing will not
benefit the borrower.

* Credit counseling. Requirements that borrowers either receive or are

notified of the availability of loan counseling.

* Arbitration clauses. Restrictions on mandatory arbitration clauses,
which limit a borrower's right to seek redress in court. Some laws
prohibit mandatory arbitration clauses altogether, while others require
compliance with certain standards, such as those set by a nationally
recognized arbitration organization.

* Assignee Liabity. Provisions that expressly hold purchasers or
securitizers of loans liable for violations of the law committed by the
originator, under certain conditions. (See ch. 4 for more information on
assignee liability.)

In addition, according to the database we reviewed, It cities and counties

have passed laws of their own designed to address predatory lending since
2000' Some local laws are similar to state laws in that they define high-
cost loans and restrict their provisions, such as in Los Angeles, California.

Other localities, such as Oaldand, California, have passed resolutions
prohibiting lenders that engage in predatory lending practices from doing

business with the locality.

OAO.O4- P.. 7
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Some States Have Increased
the Regulation of Lenders
and Brokers and
Undertaken Enforcement
Activities to Combat.
Predatory Lending.

In general, states have regulated mortgage lenders and brokers, although to
varying degrees. Some state officials told us that because of concerns that
unscrupulous mortgage lenders and brokers were not adequately regulated
and were responsible for lending abuses, some states have increased their
regulation or licensing requirements of lenders and brokers. As part of
their licensing requirements, states sometimes require that these
companies establish a bond to help compensate victims of-predatory
lenders or brokers that go out of business, and some states also require that
individuals working for or as mortgage lenders and brokers meet certain
educational requirements.

Some states have also reorganized their agencies' operations to better
address abuses by lenders and brokers For example, an official with the
Kansas Office of the State Banking Commissloner told us that in 1999 the
Kansas legislature created the Division of Consumer and Mortgage
Lending, which provides additional staff for examination and enforcement
activities. Similarly, an official from the Idaho Department of Finance told
us that the state created the Consumer Finance Bureau in 2000 to oversee
and conduct routine examinations of mortgage brokers and mortgage
lenders.

State law enforcement agencies and ban"tn regulators have also taken a,
number of actions in recent years to enforce existing state consumer
protection and banking laws in cases involving predatory lending. For
example, an official from the Washington Department of Financail
Institutions reported that it has taken several enforcement actions in recent
years to address predatory lending In one such action, a California
mortgage company that allegedly deceived borrowers and made prohibited
charges was ordered to return more than $700,000 to 120 Washington State
borrowers. According to officials of the Conference of State Bank -
Supervisors, states reported that in addressing predatory lending they have
usually relied on general state consumer protection laws in areassuch as
fair lending, licensing, and unfair and deceptive practices. In some states,
consumerprotection statutes do not apply to financial institutions, so state
banking regulators, rather than the attorneys general, typically initiate
enforcement activities. Because aUegatons of predatory practices often
involve lending activities in multiple states, states have sometimes
cooperated in investigating alleged abuses and negotiating settlemenW
For example, in 2002 a settlement of up to $484 million with Household
Finance Corporation resulted from ajoint investigabon begun by the
attorneys general and financial regulatory agencies of 19 states and the

GAa04495 Pidao Mdtg
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District of Columbia. State agencies have also conducted investigations in

conjunction with the federal government

Activities in North
Carolina and Ohio
Illustrate State
Approaches to
Predatory Lending

Impact of North Carolina's
Laws on High-Cost Loans
and Licensing of Brokers
and Originators Remains
Uncertain

States have varied in their approaches to addressing predatory lending
issues. We reviewed legislative and enforcement activities related to
predatory lending in two states, North Carolina and Ohio, to illustrate two

different approaches.

North Carolina has enacted two separate laws to address concerns about
predatory lending In 1999, the legislature passed a law that attempted to
curb predatory lending by prohibiting specific lending practices and
restricting the terms of high-cost loans.'

0
In 2001, North Carolina

supplemented Its predatory lending law by adopting legislation that
required the licensing of mortgage professionals (mortgage lenders,
brokers, and loan officers), defined a number of prohibited activities
related to the making of residential mortgages, and enhanced the

enforcement powers of the banking commissioner."

According to the North Carolina Commissioner of Banks, the North
Carolina laws applicable to predatory lending were the product of a
consensus of banks, mortgage bankers and brokers, nonprofit
organizations, and other stakeholders and were intended to address
lending abuses that were not prohibited by federal statutes and regulations.
Among other things, the 1999 legislation, krown as the North Carolina Anti-
Predatory Lending Law, imposes limitations specific to both 'high-cost'

Sloe Lao. i99
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loans and other 'consumer home loans.'" North Carolina's predatory
lending law did not restrict initial interest rates but instead focused on
prohibiting specific lending practices and restricting the terms of high-cost
loans. In conjunction with other North Carolina laws, the 1999 legislation
contains four key features. First, it bans prepayment penalties for all home
loans with a principal amount of $160,000 or less. Second, it prohibits loan
flipping-refinancngs of consumer home loans that do not provide a
reasonable, net tangible benefit to the borrower. Third, it prohibits the
financing of single-premnum credit life insurance. Finally, it sets a number
of restrictions on high-cost loans, including making loans without regard to
borrowers' ability to repay; financing points, fees, and any other charges
payable to third parties; or setting up loans with balloon payments.
Further, the law prohibits home improvement contract loans under which
the proceeds go directly to the contractor, and requires that borrowers
receive financial counseling prior to closing..

Alhough the North Carolina predatory lending law governs the practices of
lenders and mortgage brokers, some groups questioned whether it
provided for effective enforcement Specifically concerns were focused on
the lack of state licensing and oversight of all segments of.the mortgage
lending profession, including mortgage brokers and bankers. Additionally,
some critics asserted that the statute provided the state banking
commissioner with limited and uncertain authority to enforce the
predatory lending provisions. As a result, even before the predatory
lending legislation passed, stakeholders worked on a measure to fil the
gaps left by the state's predatory lending law.

,The North Carolina ledatleogi law defies higheost toae assa hore loan of
$3W0,000 orDels that has oee or more of the following eharactertaee () points, fees
(exlding Certain aroota sperifed li the law), and other carges totaing more than 6Percent of the bornr-ed amount if the lain is 1D,000 or more, or the lesser of 8 peroet ortheto bor ed oritS0fthe sislthan 1t,ttO (2) an interesttte thatexceed, by mere than 10 peorent per anoum the yield as conparable Ileasury hils or (3) aPrpayrent penaty tlat could be rollected more tan s0 motnths ater losiag or thatlgreater tOam 2 perent of the amnnt prepald- Aconlg to the North Caroina
Comolsso.r of Banks, the $300,000 cap is based on the presoaon that thr, able toboorro 1355,500 or ore are abe to adequatly prorect themoei "Conotoerhone
toans are loans in which (i) the borrower is ananiral p.mmn, (a) the deobti ored b"tbe'
borrower pritor-y for protol roanl,. , hourshiold ptupnnes, and (li) the loan is se..ed
by a morWe or deed of trust upon red sate upon whil there is loraed or the is to belocated suucture or ottr desipnd prinopasy for occpoary of fromt one to nro
famijes =hinh is or will be occupied by the bonowec as the boarowere prledpaj dweogi.
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North Carollnab second statute, the Mortgsge LendingAct, was signed Into
law on August 29, 2001. Prior to the ast, some mortgage banking firnns and
all mortgage brokerages domiciled in the state had been required to
register with the state's banking regulator, but individual loan originators
were not. The Mortgage Lending Act imposed licensing requirements on all

mortgage bankers and brokers, including individuals who originate loans,
and added continuing education and testing requirements for mortgage
loan officers. The provisions of the act mean that individuals as well as
firms are now subject to regulatory discipline. According to the North
Carolina Commissioner of Banks, the act has been effective in reducing the

number of abusive brokers and individual loan originators. The
commuisioner noted that a large number of applications for licenses have
been denied because the applicants did not meet basic requirements or did

not pass the required background check.

Studies on the impact of North Carolina's Anti-Predatory Lending Law have
offered conflicting conclusions. For example, one study found an overall
decline in subprime mortgages and concluded that any reductions in
predatory lending had been attained at the expense of many legitimate
loansY Some have pointed to this evidence as suggesting that the law has

reduced legitimate credit to those who most need it Another study found a
reduction in subprime originations but attributed the decline to a reduction

In loans with abusive or predatory terms." Consumer advocates and state
officials have cited this study as evidence that the law has worked as
intended.

Our review of the five studies available on the impact of the North Carolina
predatory lending law suggested that data limitations and the lack of an
accepted definition of predatory lending make determining the law's
impact difficult For example, information about borrowers' risk profiles,
the pricing and production coats of the loans, and the lenders' and
borrowers' behaviors was not available to the study researchers. In
addition, the extent to which any potential reductions in predatory loans

'E~eit. aod S~tes RVWO.toiooqf So.bpriu.w Mort tg P-odeto, A. Analtsis qF
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(Ntiober 2002).
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can be attributed to the Mortgage Lending Act as opposed to the Anti-
Predatory Lending law is unclear. Additional experience with the North
Carolina laws may be needed in order to properly assess them.

Ohio Has Preempted Local
Laws and TIaken Action to
Regulate Mortgage Brokers

In February 2002, the Ohio legislature enacted a law with the purpose of
bringing Ohio law into conformance with HOEPA's Among other things,
the legislation preempted certain local predatory lending ordinances. The
law was passed in response to an ordinance enacted in the city of Dayton,
which was designed to fight predatory lending by regulating mortgage
loans originated in that cty. Proponents of the state law argued that
regulating lenders is a state rather than municipal function and that lending
rules should be uniform throughout the state. Some advocates argued that
the state law prevents cities from protecting their citizens from abusive
lending practices.

The Ohio law imposes certain restrictions on high-cost loans as defined by
HOEPA These include additional restrictions on credit life or disability
insurance beyond those imposed by HOEPA The law also prohibits the
replacement or consolidation of a zero- interest rate or other low-rate loan
made by a governmental or nonprofit lender with a high-cost loan within
the first 10 years of the low-rate loan unless the current holder of the loan
consents in writing to the refitancng.

1
Because the purpose of this law

was to bring Ohio's law into conformance with HOEPA, the law applies
only to loans that qualify as mortgage loans subject to HOEPA. Thus, like
predatory lending laws in some other states, the Ohio law applies to
relatively few loans.

In May 2002, the Ohio legislature passed another piece of legislation,
designed in part to address abusive lending-the Ohio Mortgage Broker
Act-that imposed requirements on the state's mortgage brokers and loan
officers." Among other things, this law required state examination,
education, and licensing of loan officers, and prohibited brokers from
engaging in certain deceptive or fraudulent practices. It also required that

'se Ohio Rev. Code. Ann. 134532(2003)3

'Ohio Rev. Code Am n I134.27 (2002).

'See Ohio. R. Code Amn. Hi 12201 - 132.12 (2003).
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mortgage brokers and loan officers receive continuing education and take
prelicensing competency tests.

In the act adopting HOEPA standards, the Ohio legislature also established
a Predatory Lending Study Comamittee, which was charged with
investigating the impact of predatory lending practices on the citizens and
communities of Ohio." The study committee consisted of 15 members,
including representatives from state agencies, consumer groups, and the
lending industry The act required the comnumtee to submit a report to the
governor and legislators by the end of June 2003. The committee reached
consensus on two major issues. FTst, it recommended that all appraisers
in the state be licensed and subject to criminal background checks, and
second, it recommended increased enforcement of the Ohio Mortgage
Broker Act. The Division of Financial Institutions, which is responsible for
enforcing the Ohio Mortgage Broker Act, has hired additional staff to
ensure compliance with the law. The report and recommendations have
been forwarded to the governor and the committee suggested that the Ohio
General Assembly consider all recommendations.

Other local ordinances have been passed in Ohio to address predatory
lending. One of these ordinances, passed in November 2002 by the Toledo
City Council to regulate mortgage lending practices, was challenged, and
its enforcement stayed, because of the state HOEPA law passed in
February 2002.0 One provision of that ordinance prohibited making an
abusive loan by taking advantage of a borrower's physical or mental
infirmities, ignorance or inability to understand the terns of the loan." This
provision drew criticism from the mortgage industry. which said the
language was vague and difficult to comply with. For example, one
secondary market participant noted that it would be nearly impossible to
assess borrowers' mental capabilities for loans they did not originate in the
first place. Violating the law was made a criminal offense, and convicted
offenders could not receive city contracts or conduct other business with
the city.

OAO04-m8 Pib oy f _
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Regulators Have
Determined That
Federal Law Preempts
Some State Predatory
Lending Laws, but
Views on Preemption
Differ

OCC, OTS, and NCUA Have
Determined That Federal
Law Preempts Some State
Predatory Lending Laws

Sgnificant debate has taken place as to the advantages and disadvantages
of state and local predatory lending laws, In several cases, regulators of
federally supervised financial institutions have determined that federal
laws preempt state predatory lending laws for the Institutions they
regulate. In maldng these determinations, two regulators-OCC and
01S--have cited federal law that provides for uniform regulation of
federally chartered institUtions and have noted the potential harm that
state predatory lending laws can have on legitimate lending.
Representatives of the lending industry and some researchers agree with
the federal banding regulators, arguing that restrictive state predatory
lending laws may ultimately hurtmany borrowers by reducing the supply of
lenders willing to make subprime loans, creating undue legal risks for
legitimate lenders, and increasing the costs of underwriting mortgage
loans. Moreover, industry representatives have said that most predatory
lending practices are already illegal under federal and state civil and
criminal laws and that these laws should simply be more stringently
enforced. In contrast,.many state officials and consumer advocates are
opposed to federal preemption of state predatory lending laws. They
maintain that federal laws related to predatory lending are insufficient, and
thus preemption interferes with their ability to protect consumers in their
states, particulsrly from any potential abuses by the subsidiaries of
federally chartered institutions.

Because both the federal and state governments have roles in chartering
and regulating financial institutions, questions can arise as to whether a
federal statute preempts particular state laws.w Affected parties may seek
guidance from federal agencies requesting their views on whether a
particular federal statute preempts a particular state law: in these
instances, the agency may issue an advisory opinion or order on the issue.
Because the courts are ultimately responsible for resolving conflicts
between federal and state laws, these advisory opinions and orders are
subject to court challenge and review. As of November 20(0, one or more
federal regulators had determined that federal laws preempted the
predatory mortgage lending laws of the District of Columbia and five

Ue s., GnrJ AcountingOtfice, oe ofle qX ioe qf TrJtSria sa Offih of
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states-Georgia, New Jerey, New Mexico, New York, and North Carolina
(See table 1.)

Table 1: Prwixtiorn Detarmltrsona heaued by OCC, OTS, and NCUA RaEd to
Prdatory Mtp LN M Lowa

OCC OTS NCUA

Georgia (2=00) Gaeoeg (2003) Georgi (2002)

Nmw York (2003) New Yor (2000)

New Mexico (2003) North Carolina (2002)

Nerw Jese (2003) DOatidst of Cokimb. (2003)

Preemption of state law is rooted in the U.S. Constitution's Supremacy
Clause, which provides for the supremacy of federal law. Over the years,

the courts have developed a substantial body of precedent that has guided
the analysis of whether any particular federal law or regulation overides or
preempts state law. The courts' anays ofwhether federal law preempts
state law has fundamnentally centered on whether Congress Intended for
the federal law or regulation to override state law, either from the face of

the statute itself (express preemption) or from the structure and purpose of
the statute (Implied preemption.) In their preemption opinions, OCC, CTS,

and NCUA have cited avariety of legislatlon and legal precedents. Since
1996, TS has had regulations in place that descnbe its preemption of state

lending laws.' In January 2004, OCC issued a rule amending its regulations
in a similar manner, clariting what types of state laws federal law
preempts in the context of national bank lending." OCC stated that it
issued the rule in response to the number and significance of the questions
that have arisen with respect to the preemption of state laws and to reduce
uncertainty for national banks that operate in multiple states. In its
rulemaking, OCC stated that it was seking to provide more comprehensive
standards regarding the applicability of state laws to lending, deposit
taking, and other authorized activities of national banks. The regulations

"2 C.t.R I 6601!().

"69 }Ed Reg. t904 (Jn I& 20041.
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list examples of the types of state statutes that are preempted (such as laws
regulating credit terms, interest rates, and disclosure requirements) and
examples oflthe types of state laws that would not be preempted (such as
laws pertaining to zoning, debt collection, and taxation). When OCC fIrst
proposed these rules, one news article stated that it "triggered a flood of
letters and strong reactions from all corners of the predatory lendIng
debate.' States and consumer groups were critical of the proposal. In
contrast, the Mortgage Bankers Association of America and some large
national banking companies wrote comment letters in support of OCCs
proposed rules.

Views Differ on the
Implications of Federal
Preemption of State
Predatory Lending Laws

Federal banking regulators point out that preemption of states'
antipredatory lending laws applies only to institutions chartered by the
agency Issuing the preemption order. For example, OTS's preemption
opinion served to preempt New Jersey's predatory lending statute for
federally chartered thrilts but did not affect the statute's applicability to
independent mortgage companies, national banks, and state-chartered
banks and thrifts, In preempting the New Jersey Home Ownership Security
Act of 2002, OFTSS Chief Counsel noted that requiring federally chartered
thrifts to compbl with a hodgepodge of conflicting and overlapping state
lending requirements would undermine Congress's intent that federal
savings institutions operate under a single set of uniform laws and
regulations that would facilitate efficiency and effectiveness. Federal
banking regulators have said that they have found little to no evidence of
predatory lending by the institutions they regulate, pointing out that
federally supervised institutions are highly regulated and subject to
comprehensive supervisiorn3 They have also noted that they have issued
guidance and taken numerous other steps to ensure that their institutions
do not engage in predatory lending Further, OCC has stated that state
predatory lending laws, rather than reducing predatory lending among
federally supervised institutions, can actually restrict and inhibit legitimate
lending activity The lending industry has generally supported preemption
For example, the Mortgage Bankers Association of America has argued

-Ofce ofrThtit Supnesca, P-003Aa , P pdow orNew J eoy P iedtry LeftAa-t
(Juky 2 03).

"Seveal te lawsenorement eautitiesbe ab, said the predatory lending geeralyoccurs outside of bynb and dhrect bank Subsidiariesy See Brief ofAums Curiae State
Altome"ys Oeneai, Natisl Honw P£tty Moatgage AwSu u 0TS, CIQ Action No 02-2505
(Gt) (D D.C.) (March 21, 200) at a0-11

GAOD*&M Pe.t Lrnfg



251

cu.pW 8
stu. 1V. E dt .d Enlced L.. io

Addls Pndo.o Lnder, but Som L.
Rae Rn Pnme.d

that unifonmity in lending regulations is central to an efficient and effective
credit market

In contrast, many state officials and consumer advocates have opposed

federal preemption of state predatory lending laws, for several reasons.
First, they contend that state predatory lending laws are necessary to

address gaps in relevant federal consumer protection laws. For example,
one state official said that the predatory lending legislation adopted by his

state was more focused and effective than the provisions of the Federal
Trade Commission Act In addition, opponents of preemption claim that

federal regulators may not devote the necessary resources or have the
willingness to enforce federal consumer protection laws relevant to
predatory lending by federally chartered iistitutions and their subsidiaries.

In response to OCCs and OTSs statements that there is no evidence of
predatory tending among subsidiaries of federally regulated depository
institutions, opponents of preemption noted that there are several cases in
which allegations of abusive lending practices involving some of these

subsidiaries have been raised.-
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Chapter 4

The Secondary Market May Play a Role in
Both Facilitating and Combating Predatory

' Lending

By providing lenders with an additional source of liquidity, the secondary
market can benefit borrowers by Increasing the availability of credit and, in
general, lowering interest rates. While a secondary market for prime
mortgage loans has existed for decades, a relatively recent secondary
market for subprime loans now offers these potential benefits to subprime
borrowers as welL However, the secondary market may also serve to
facilitate predatory lending, as it can provide a source of funds for
unscrupulous originators that quickly sell off loans with predatory terms.
Secondary market participants may use varying degrees of due diligence to
avoid purchasing loans with abusive terms. In addition, some states have
enacted legislation with assignee liability-potentially holding purchasers
liable for violations of abusive lending laws that occurred in the loan
origination. However, extending liability to secondary market purchasers
may cause lenders and other secondary market participants, such as credit
rating agencies, to withdraw from the market, as occurred in Georgia.

The Development of a
Secondary Market for
Subprime Loans Can
Benefit Consumers

Originators of mortgage loans-which can include banks, other depository
institutions, and mortgage lenders that are not depository institutions-
may keep the loans or sell them in the secondary market. Secondary
market purchasers may then hold the loans in their own portfolio or may
pool together a group of loans and issue a mortgage-backed security that is
backed by a pool of such loans The securitization of mortgage loans
became common during the 1980s and, by the 199Qs, had become a major
source of funding in the prime mortgage market According to the Ofice of
Federal Housing Enterprise Oversight, by the end of 2002 more than 58
percent of outstanding U.S. single-family residential mortgage debt was
financed through securitization. Two governiment-sponsored enterprises-
Fannie Mae and Freddie Mac-represented nearly 40 percent of the
amount securitized.'

The securitization of subprime mortgage loans did not become common
until the mid-1990s. The development of a secondary market for these
loans has been an important factor in the growth of subprime lending,
expanding subprime lenders' access to funds and thus increasing the
availability of subprime credit* The tradejoumal Inside B&C Lending
estimated that in 2002 approximately 63 percent of new subprime
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mortgages, representing $134 billion, were securitized. The originators of
subprime loans are often nonbank mortgage and finance comparnes. As
secondary market participarns-such as the Wall Street investment firms
that have been the major underwriters for subprime securities-have
grown more willing to purchase these instruments, subprime originators
have gained access to an important source of liquidity that has allowed
them to make more subprime loans.

As shown in figure 4, the process of securitization starts with borrowers
obtaining mortgages either directly from a lender or through a broker. The
lender then creates a pool-a separate legal entity that purchases the
mortgages and issues securities based on them. The lender hires a credit
rating agency, which has no direct financial interest in the deal, to confirm
the value of the securities based on the expected return and risks of the
underlying mortgages. At the same time, the lender hires an underwriter to
sell the securities to investors. The value of the securities is based
exclusively on the mortgages themselves and is separate from the financial
condition of the original lender. Flnally, a servicer is hired to collect
mortgage payments from the borrowers and disburse interest and principal
payments to the investors. The process described above is for
securitizations performed via private conduits-that is, without the
participation of government-sponsored enterprises
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Freddie Mae and Fannie Mae are relatively recent entrants into the
subprune market; Freddie Mac began purchasing subpnme loans in 1997
and Fannie Mae in 1999. Both companies have moved slowly and have
limited their purchases to the segment of the subprime market with the
most creditworthy of subprune loans. At present, the companies are
believed to represent a relatively small portion of the overall secondary
market for subprime loans. The exact portion they represent is not clear,
but a study conducted for HUD estimated that the companies purchased
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about 14 percent of the subprime loans originated in 2002.' Both Fannie
Mae and Freddie Mac have stated publicly that they plan on expanding
their role in the subprime market In the future. In part, this may be a result
of the affordable housing goals that HUD set for the GSEs in October 2000,
which increased the goals for loans made to low- and moderate-income
borrowers.' iUD recommended that the GSEs consider enhancing their
roles in the subprlme market-which often serves low- and moderate-
income borrowers-to help standardize mortgage terms in that market and
potentially reduce interest rates for subprime borrowers. While the GSEs
are currently believed to represent a small portion of the secondary market
for subpnme lending, some market observers believe their share will grow.

The growth of the secondary market for subprime loans has potentially
benefited some consuners. By providing subprime lenders with a new
source of liquidity, these lenders face lower funding costs and reduced
interest rate risk, in part because the supply of lenders willing to make
loans to borrowers with impaired credit has increased. Many analysts say
that, as a result, mortgage loans are now available to a whole new
population of consumers and interest rates on subprime loans made by
reputable lenders have fallen. In addition, increased securitization of
subprime lending may lead to more uniform underwriting of subprime
loans, which could further reduce origination costs and interest rates to
consumers
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The Secondary Market
for Subprime Loans
Can Facilitate
Predatory Lending

While the development of a secondary market for subprime loans may have
benefits for borrowers, it can also provide a source of funds for
unscrupulous originators that quickly sell off loans with predatory terms.
The secondary market can complicate efforts to eliminate predatory
lending by separating ownership of a loan from its originator. This
separation can undermine incentives to reduce risk in lending and create
incentives that may increase the attractiveness of making loans with
predatory terms. As noted earlier, some originators of subprime mortgage
loans make their profits from high origination fees. The existence of a
market that allows originating lenders to quickly resell subprime loans may
reduce the incentive these lenders have to ensure that borrowers can repay.
Further, lenders often market their products through brokers that do not
bear the risks associated with default, as brokers are compensated in up-
front fees for the loans they help originate. Some lenders and state officials
told us that unscrupulous brokers sometimes deceive originating lenders
regarding borrowers' ability to repay. Even if deceived, lenders who
originate the loans and then sell them in the secondary market ultimately
may not bear the risk of a loan default Taken together, these
circumstances can undermine efforts to combat predatory lending
practices.

Market forces provide some incentives to deter secondary market
purchasers from purchasing predatory loans because these loans create
both credit and reputation riAsk. However, predatory loans do not in all
cases create unusual financial risks or losses for secondary market
purchasers. For example, in most states loan purchasers are generally not
liable for damages that may have resulted from the origination of abusive
loans that they purchased, mitigating much of the legal risk of buying loans
that may have violated laws addressing predatory lending. Moreover, loans
with predatory features may carry very high interest rates and have barriers
to prepayment, which may more than compensate for the increased credit
risks associated with subprime loans.

However, investors' insistence on the use of credit enhancements in the
securitization process may offset or mitigate the incentives to engage in
predatory lending of originators who sell loans to the secondary market
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Credit enhancements, which refer to a variety of approaches used to
reduce the credit risk of an obligation, are common in securitization
transactions, in part because of concerns that originators may try to pass
on lower-quality loans Because the price investors will pay for securities is .
based on risk as well as return, sellers use the enhancements to lower the
risk and thus raise the price of securities. For example, the securities may-
be overcollaterallzed by ensuring that the value of the collateral backing
the securities-in the case of mortgage backed securities, the face value of
the loans-exceeds the value of the securities being offered for sale. The
difference provides a 'cushion' or reserve against possible credit losses
and permits a higher loss rate on the total mortgage pool without
endangering payments to the owners of the securities. Securitizers can
also include recourse provisions in their loan purchases that require seliers
to take back loans in the event of borrower default As a result of these
factors, the degree to which originators of loans sold in the secondary
market-including loans with abusive terms-are insulated from credit
risks associated with those loans varies, and the profits from selling the
loans may vary with the costs of credit enhancement

Due Diligence Can
Help Purchasers Avoid
Predatory Loans, but
Efforts Vary among
Secondary Market
Participants

Secondary market purchasers of residential mortgage loans undertake a
process of due diligence designed to mninize legal, finanrial, and
reputation risk associated with the purchase of those loans. Due diligence
can play an important role in avoiding the purchase of abusive loans, but -
cannot necessarily identify all potentially abusive loans. Officials of Fansie
Mae and Freddie Mac-which, as noted previously, are relatively recent
entrants in the subprime market-are also concerned about risks but say
that their due diligence processes are also designed to avoid purchasing
loans that may have been hanrful to consumers. Other firns' due diligence
is not necessarily specifically intended to avoid loans that may have
harmed consumers but rather to avoid purchasing loans that are not in
compliance with applicable.law or that present undue financial or
reputation risks.',
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Due Diligence May Deter
the Purchase of Some
Predatory Loans but Has
Limitations

Loans purchased in the secondary market are usually not purchased
individually but rather as a pool of many loans. Purchasers or securitizers
of residential mortgage loans try to ensure that the loans in a particular
pool are creditworthy and in compliance with law. Purchasers perform a
general background and financial review of the institutions from which
they purchase loans. In addition, secondary market purchasers of loans
nearly always conduct due diligence, or a review and appraisal of
confidential legal and financial information related to the loans themselves.
Before or after the sale, purchasers may review electronic data containing
information on the loans, such as the loan amount, interest rate, and
borrower's credit score. Purchasers also may physically review a sample of
individual loans, including items such as the loan applications and
settlement forms.

Some industry representatives and federal agencies say that appropriate
due diligence can play an important role in deterring predatory lending.
Participants in the secondary market have an interest in not purchasing
loans that may be considered predatory because such loans can create
unwarranted legal, financial, and reputation risk. For example, if such
loans violate relevant municipal state, or federal laws, purchasing them
could, in some cases, expose the buyers to legal risks such as lawsuits,
fines, and penalties. Moreover, predatory loans may be more likely to go
into default, increasing financial risk without a commensurate increase in
expected returns. In addition, many industry officials told us that
reputation risk is a major reason why they want to avoid purchasing
predatory loans. Firms involved in the securitization process do not want
to be associated with predatory lending activity that could affect their
relationships with other firms, community groups, and government
agencies.

Due diligence reviews for residential mortgage loans are designed to
determine the financial characteristics of the loans and to ensure
compliance with applicable federal, state, and municipal laws, including
those designed to prohibit predatory lendin. The reviews also can be
designed to detect loans that have potentially abusive terms but are not
necessarily violating any law. For example, an electronic review of loan
data can flag characteristics such as interest rates that appear excessive
but are nonetheless legal. A loan-level file review, in which a purchaser
reviews the physical loan origination documents, offers access to more
information and can highlight items such as points and fees and the
borrowers capacity to repay. While nearly all purchasers of loans use due
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diligence to check for legal compliance, purchasers set their own
guidelines for what other loan characteristics meet their standards.

While due diligence in the secondary market is important, the role that it
can play in deterring predatory lending by performing due diligence is
limited. For one thing more than one-third of all new subprime loans are
not securitized in the fust place but are held in the portfolio of the
originating lender and thus do not face securitizers' due diligence reviews.
In addition, even the most thorough due diligence wifl not necessarily catch
all abusive loans or abusive lending practices. For example:

* Due diligence may not detect fraud in the underwriting or approving of a
mortgage. For instance, if a mortgage broker includes false information
in a loan application to ensure that a borrower meets an originator's
income requirements, the process of due diligence may not detect it'

* The data tapes used for loan reviews do not inchude point and fee
information.' Thus, securitizers typically cannot detect excessive or
unwarranted fees prior to purchasing a loan without a loan-level review.

* Loan flipping (repeated refinancings) can be difficult to detect because
loan files do not necessarily include information on previous
refinancings.

Fannie Mae and Freddie
Mac Appear to Perform
Extensive Due Diligence to
Avoid Buying Loans with
Abusive Terms

Fannie Mae and Freddie Mac have relatively strict criteria for the loans
they purchase, particularly subprime loans. As noted, both companies limit
their purchases to the most creditworthy subprime loans. In April 2000,
Fannie Mae issued guidelines to sellers of subprime loans that set criteria
designed to help the GSE avoid purchasing loans with abusive features.
For example, the guidelines state that Fannie Mae's approved lenders may
not 'steer' a borrower who qualifies for a standard loan to a higher cost
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product, may not make loans without regard to the borrower's ability to
repay, and may not In most instances charge more than 5 percent of the
loan amount in points and fees. Freddie Mac issued similar guidelines to its
sellers and servicers in December 2000. Further, both companies, like
other secondary market purchasers, rely on a system of representations
and warranties, under which sellers contractualy agree to buy back loans
they sell that turn out not to meet the terms of the contract

Fannie Mae and Freddie Mac officials told us that they undertake a series
of measures aimed at avoiding the purchase of loans with predatory
characteristics. Approved sellers and servicers undergo a background
check and operational review and assessment that seeks, in part, to
determine whether lenders are able to comply with their guidelines. Fannie
Mae and Freddie Mac also require that special steps, such as additional due
diligence measures, be taken in purchasing subprime loans. For example,
Fannie Mae requires that subprime loans be originated using the company's
automated desktop underwriting system, which helps ensure that
borrowers are not being steered to a more expensive loan than they qualify
for.' Fannie Mae officials say that the automated desktop underwriting
system also facilitates traditional lenders that serve subprinme borrowers.

In addition, both companies said that they undertake extensive and costly
due diligence that goes well beyond simple legal compliance and is aimed
at avoiding loans that may potentially be considered abusive or detrimental
to the borrower. Both companies use an outside contractor to conduct
their loan-level due diligence reviews on subprime loans. The contractor
has a standard 'script' that reviews a large number of data elements related
to legal compliance and creditworthiness. However, the contractor told us
that Fannie Mae and Freddie Mac add elements to the script to make the
review more stringent with regard to identiying potentially abusive
practices. For example, Freddie Mac requires the contractor to check
whether the lender has gathered evidence of a borrowers income
information directly or relied on self-verification, which can raise
uncertainty about a borrower's capacity to repay. In addition, the
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contractor told us that Fannie Mae and Freddie Mac are more likely than
other firms to reject or require a repurchase if evidence exists that the loan
may involve a predatory practice-even if the loan is otherwise legally
compliant

Other Purchasers Vary in
the Extent of Their Due
Diligence

According to industry representatives, all purchasers of mortgage loans
undertake a process of due diligence, but the process can vary in its degree
of stringency and comprehensiveness. For example, while most firms
typically pull a sample of loans for a loan-level file review, companies may
review anywhere between a few percent and tOO percent of the loans. In
addition, companies vary in terms of the data elements they choose to
review. Some firms review prior loans made to the borrower in an effort to
detect loan flipping, while others do not Further, some companies may be
more willing than others to purchase loans that are considered
questionable in terms of legal compliance, creditworthiness, or other
factors.

As noted earlier, loans that have harmed consumers and that may be
deemed 'predatory' by some observers are cot necessarily against the law,
nor do they necessarily increase the risk of the loanm Industry officials told
us that while securities firms are concerned with the reputation risk that
may come with purchasing abusive loans, the primary function of their due
diligence is to ensure compliance with the law and to protect investors by
ensuring that loans are creditworth-y.'
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Assignee Liability May
Help Deter Predatory
Lending but Can Also
Have Negative
Unintended
Consequences

Several States Hold
Secondary Purchasers
liable for Predatory
Lending Violations

Some states have enacted predatory lending laws that have assignee
liability provisions under which purchasers of secondary market loans may
be liable for violations comnutted by the originators or subject to a defense
by the borrower against collecting the loan. Assignee liability is intended
to discourage secondary market participants from purchasing loans that
may have predatory features and to provide an additional source of redress
for victims of abusive lenders. However, depending on the specific nature
of the provision, assignee liability may also have unintended consequences,
including reducing access to or increasing the cost of secondary market
capital for legitimate loans. For example, assignee liabilty provisions of a
predatory lending law in Georgia have been blamed for causing several
participants in the mortgage lending industry to withdraw from the market,
and the provisions were subsequently repealed

Antipredatory lending laws in several states have included some form of
assignee liability. Typically, with assignee liability, little or no distinction is
made between the broker or lender originating a loan that violates
predatory lending provisions and the person who purchases or securitizes
the loans. Under these provisions, secondary market participants that
acquire loans may be liable for violations of the law committed by the
original lenders or brokers whether or not the purchasers were aware of
the violations at the time they bought the loans. Further, borrowers can
assert the same defenses to foreclosure against both originating lenders
and entities in the secondary market that hold the loans (the assignees).
Depending on the specific provisions of the law, assignees may have to pay
monetary damages to aggrieved borrowers.

As of December 2003, at least nine states and the District of Columbia had
enacted predatory lending laws that expressly included assignee liability
provisions, though the nature of these provisions varies greatly, according
to the database of state and local legislation we reviewed. Other states
have passed predatory lending laws that do not explicitly provide for
assignee liability, but debate has occurred in some of these states about
whether assignee liability can be asserted anyway under existing laws or
legal principles. 'he federal HOEPA statute includes an assignee liability
provision, but, as noted in chapter 2, only a limited number of subprime
loans are covered under HOEPA.

Assignee lability can take a variety of forts. For example, an assignee can
be held liable only in defensive claims (defense to foreclosure actions and
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to claims regarding monies owed on a loan) or can also be assessed for
damages directly, Including punitive damages. " Similarly, some laws
inchide 'safe harbor provisions, under which assignee liability may not
arise if the assignee has taken certain measures to avoid obtaining a high-
cost loan. For example, under New Jersey law, no assignee liability arises
if the assignee demonstrates, by a preponderance of evidence, that a
person exercising reasonable due diligence could not determine that the
mortgage was a highcost home loanY However, many secondary market
participants told us that the value of these safe harbor provisions is limited,
in part because of difficulties in demonstrating compliance with safe
harbor standards For example, some secondary market participants say
that the New Jersey law does notadequately define what constitutes
'reasonable' due diligence.

Assignee Liability May Help
Combat Predatory Lending
but May Also Hinder
Legitimate Lending

The issue of whether to include assignee liability provisions in state and
local predatory lending laws has been highly controversial because such
provisions can potentially both confer benefits and cause problems.
Assignee liability has two possible primary benefits. First, holding
purchasers and securitizers of loans liable for abusive lending violations
provides them with an incentive not to purchase predatory loans in the first
place. If secondary market participants took greater action-through
policy decisions or stricter due diligence-to avoid purchasing potentially
abusive loans, originators of predatory loans would likely see a steep
decline in their access to secondary market capital. Second, under some
forms of assignee liability, consumers who have been victimized by such
lenders may have an additional source of redress. In some cases,
originators of abusive loans that have been sold in the secondary market
are insolvent or cannot be located, leaving victims dependent on assignees
for relief from foreclosure or other redress.
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However, assignee liability provisions may also have the serious if
unintended consequence of discouraging legitimate secondary market
activity Secondary market participants say that because they do not
originate the loans they purchase, even the most stringent due diligence
process cannot ensure that all loans comply with applicable law. In
addition, some secondary market participants state that assignee liability
provisions require them to make subjective determinations about whether
the loans are in compliance with law, and this ambiguity can create legal
and financial risk. These factors, industry participants say, can actually end
up harming consumers by raising the costs of ensuring compliance with the
law and thus increasing the cost of loans to borrowers. Further, if
secondary market participants are not willing to risk having to assume
liability for violations commnitted by originators, they may pull out of the
market altogether, reducing the availability and increasing the costs of
legitimate subprime credit Finally, if states' predatory lending laws have
different terms and provisions regarding assignee responsibilitiesa the
secondary market as a whole could become less efficient and liquid, further
increasing rates on legitimate subprime mortgages.

Credit rating agencies have been among the secondary market players that
have expressed concern about assignee liability provisions in state
predatory lending laws When a residential mortgage-backed security is
created from a pool of loans, an independent credit rating agency examines
the security's underlying loans and assigns it with a credit rating, which
represents an opinion of its general creditworthiness. Credit rating
agencies need to monetize (measure) the risk associated with the loans
underlying a security in order to assign a credit rating. Because assignee
liability can create additional legal and financial risks, the major credit
rating agencies typically review new predatory lending legislation to assess
whether they will be able to measure that risk adequately to rate securities
backed by loans covered under the law.

We talked with representatives of two major credit rating agencies, firms
that issue mortgage-backed securities, and the GSEs Fannie Mae and
Freddie Mac to better understand how specific assignee liability provisions
might affect their ability to conduct secondary market transactions. In
general, the representatives told us that the most problematic assignee
liability provisions for secondary market participants are those with two
characteristics

Ambiguous language. Credit rating agencies and other secondary
market players seek clear and objective descriptions of the loans
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covered by the statutes and the specific actions or omissions that

constitute a violation. For example, some participants cited concerns

about an ordinance enacted in Toledo, Ohio, that prohibited taking

advantage of a borrower's 'physical or mental infrmities' but did not

define what constituted such infirmities '' Secondary market

participants noted that without objective criteria, there is no way to

ensure that an originator has complied adequately with the law.

Punitive Damages. Under some assignee liability provisions, the

potential damages a borrower can receive are restricted to the value of

the loan, while other provisions allow for punitive damages, which are

not necessarily capped. Secondary market participants say that the

potential for punitive damages can make it very difficult to quantify the

risk associated with a security.

Georgia's Statute Illustrates
Possible Effects of Assignee
Liability Provisions

According to offictals of industry and consumer advocacy organizations,

the Georgia Fair Lending Act, which became effective on October 1, 2002,

was one of the strictest antipredatory lending laws in the nationr" It

banned single-premium credit insurance and set restrictions on late fees for
all mortgage loans originated in the state and, for a special category of

'covered loans,' prohibited refinancing within 5 years after consummation

of an existing home loan unless the new loan provided a 'tangible net

benefit' to the borrower. The act also created a category of 'high-cost
loans' that were subject to certain restrictions, including limitations on

prepayment penalties, prohibitions on baloon payments, and prohibitions
on loans that were made without regard to the borrower's ability to repay.

City ofToiedoOrdinance No. 291-02 (O 4, 2002).

-The Georga Fair Lending Act is codified at GA Code A-s. iI 7-6A-1 et. seq. OrS. NCUA,
and 0CC have detensined that the Georga taw does rot oppb to the iosatitoiaw they
napeese hecase it is preempted by federal law. See Office of Thrift Superrviiori P-2003-1,
Preempuoo of Georgia Fair Leadlo Act (Jan. 21. 2003) Naoamd Credit U(isle
Adnmro. 02-0649, Applhcability of Georgia FPir Le-ding Act te Fedest Credit Unioa
(Juoy 29,2002); Ntonl Credit Union Adadnistioe, 03-0412, NCUA Priemptloo of the
Gergle FairLdingAct(Nov. 10,2003); and OCtrnrl., OetdemninaiioM sddOder.
rlocket No. 0217 (Jmd 30, 200) Because Georgia law rcomuas a paoit protIon tode.
which it. sotabe-rtered banks ere teacd drlety to national bht, Geogiso
Conmlaloer of Henidog eod Finance rled that GeorgLchetered bank alo ee - ot
Sobjeetto the Far lend ACt See Doaoir h s id Efet of Pi-npdon ot OG
Fair Lding Ad by th OCC on-Jdy sO, 2003 (Aug 6, 2003).
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The act also included fairly strict assignee liability. Secondary market
participants that purchased high-cost loans were liable for violations of the
law committed by the originator of the loans they-purchased, while
purchasers of covered-loans were subject to borrower defenses and
counterclaims based on violations of the act The act also expressly made
mortgage brokers and loan servicers liable for violations. Remedies
available to borrowers included actual damages, rescission of high-cost
loans, attorney fees, and punitive damages. Most of the violations were
civil offenses, but knowing violations constituted criminal offenses.

Shortly after the Georgia Fair Lending Act took effect, several mortgage
lenders announced that they would stop doing business in the state due to
the increased risk they would incur. In addition, several secondary market
participants stated their intention to cease doing business in Georgia In
January 2003, the credit rating agency Standard & Poor's announced It
would stop rating mortgage-backed securities in Georgia because of the
uncertainty surrounding potential liability under the act Standard & Poor's
decision extended to securitizations of virtually all loans in the state, not
just those of covered or high-cost loans. The company said that because
the act did not provide an unambiguous definition of which loans were
covered (and therefore subject to assignee liability), it could not adequately
assess the potential risk to securitizers.. In addition, the.company~ssid that
it was concerned about an antiflipping provision that did not adequately
define what constituted the 'net tangible benefit to borrowers that certain
refinancings had to provide. The two other major credit rating agencies,
Moody's and Fitch, also said that the law would limit their ability to rate
mortgage-backed securities in Georgia.

In response to these events, the Georgia legislature.amended the Georgia
Fair Lending Act on March 7,2003. The amendments eliminated the
category of 'covered home loans' and the restrictions that had existed for
that category of loans. In addition, the amendments greatly reduced the
scope of assignee liability under the law, restricting such liability to 'high-
coat' loans, and then only when the assignee is unable to show that it has
exercised reasonable due diligence to avoid purchasing them. In addition,
the amendments capped the amount of damages an assignee can face and
prohibited assignee liability in class-action lawsuits. Once these
amendments were passed, credit rating agencies announced that they
would once again rate securities backed by mortgage loans originated in
Georgia, and lenders said they would continue to do business in the state.
Advocates of the original Georgia law argued that the legislature
overreacted to actions by some members of the lending industry, and many
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activists said that Standard & Poor's and others had engaged in an

orchestrated effort to roll back the Georgia Fair Lending Act. Industry
representatives said that the response by lenders and others was a

reasonable response to a statute that created unacceptable risks of legal

liability for lenders and assignees

Policyniakers and industry representatives have frequently cited the events

in Georgia as a lesson in what can happen when secondary market
participants are held liable for violations by the original lender. Industry

representatives assert that assignee liability creates undue risks to the

secondary market, or makes assessing risks difficult, and ultimately
reduces borrowers' access to credit In the case of Georgia, however, it is

unclear whether the problem was assignee liability itself or the scope and

characteristics of the specific assignee liability provisions contained in the

original law. Georgia's original law created concern in large part because

of perceived ambiguities is defining which loans were subject to assignee
liability and because assignees' liability was subject to unlimited punitive

damages. Not all states with antipredatory lending statutes that include

assignee liability provisions have had lenders and credit agencies threaten

to withdraw from the market to the same extent, largely because these
laws generally cap an assignee's liability, create a safe harbor, or contain

less ambiguous language. The challenge to states that choose to impose

assignee liability is to craft provisions that may serve their purpose of

deterring predatory lending and providing redress to affected borrowers
without creating an undue adverse effect on the legitimate lending market.
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Chapter 6

The Usefulness of Consumer Education,
Counseling, and Disclosures in Deterring
Predatory Lending May Be Limited

A number of federal, state, nonprofit, and industry-sponsored organizations
offer consumer education initiatives designed to deter predatory lending
by, among other things, providing information about predatory practices
and working to Improve consumers' overall financial literacy. While
consumer education efforts have been shown to have some success In
increasing consumers' financial literacy, the ability of these efforts to deterpredatory lending practices may be limited by several factors, including the
complexdty of mortgage transactions and the difficulty of reaching the
target audience. SimlarlY, unreceptive consumers and counselors lack of
access to relevant loan documents can hamper the effectiveness of
mortgage counseling efforts, while the sheer volume of mortgage
originations each year makes universal counseling difficult While efforts
are under way to improve the federally required disclosures associated
with mortgage loans, their potential success in deterring predatory lending
is likewise hindered by the complexity of mortgage transactions and by thelack of financial sophistication among many borrowers who are the targets
of predatory lenders.

Many Consumer
Education and
Mortgage Counseling
Efforts Exist, but
Several Factors limit
Their Potential to
Deter Predatory
Lending

In response to widespread concern about low levels of financial literacy
among consumers, federal agencies such as FDIC, HUD, and 0lS have
conducted and funded initiatives designed in part to raise consumers'
awareness of predatory lending practices. In addition, a number of states,
nonprofits, and trade organizations have undertaken consumer education
initatives. Prepurchase mortgage counselng-which can include a third
party review of a prospective mortgage loan-may also help borrowers
avoid predatory loans, in part by alerting them to the characteristics of
predatory loans. In some circumstances, such counseling is required
However, a variety of factors limit the potential of these toois to deter
predatory lending practices.
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Some Federal Agencies
Have Initiatives to Promote
Awareness of Predatory
Lending

A number of federal agencies and industry trade groups have advocated

financial education for consumers as a means of improving consumers'
financial literacy and addressing predatory lending. The Department of the

Treasury, as well as consumer and industry groups, have identified the lack

of financial literacy in the United States as a senous, widespread problem.'

Studies have shown that many Americans lack a basic knowledge and

understanding of how to manage money, use debt responsibly, and make

wise financial decisions.
2

As a result, some federal agencies have

conducted or funded programs and initiatives that serve to educate and

inform consumers about personal financial matters. For example:

* FDIC sponsors MoneySmart, a financial literacy program for adults with

little or no banking experience and low to moderate incomes. FDIC

officials told us that the program, in effect, serves as one line of defense

against predatory lending. The MoneySmart curriculum addresses such

topics as bank services, credit, budgeting, saving, credit cards, loans,

and homeownership. MoneySmart is offered free to banks and others

interested in sponsoring financial education workshops.

* The Federal Reserve System's Community Affairs Offices issue media

releases and distribute consumer education publications to financial

institutions, community organizations, and to consumers directly.

These offices also have hosted conferences and forunims on financial

education and predatory lending and have conducted direct outreach to

communities targeted by predatory lenders.

'Mhe FhIr andhiCredit ot2 tof(Pb L Na 109.159), hicheas
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Teso'y, and other federal agencies
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* 01'S and NCUA have worked with community groupa on financial
literacy issues and have disseminated financial education materials,
Including literature on predatory lending issues, to their respective
regulated institutions.

* HUD has developed and distributed a brochure titled Don't Be a Victim
of Loan F-aud Protert Youelffrom Predogy L es, which seeks
to educate consumers who may be vuinerable to predatory lending,
especially the elderly, minorities, and low-income homeowners

* Federal banking regulators give positive consideration in Community
Reinvestment Act performance reviews to institutions for providing
financial education to consumers in low- and moderate-income
communites.

* OCC issued an advisory letter in 2001 providing detailed guidance for
national banks, encouraging them to participate in financial literacy
initiatives and specifying a range of activities that banks can provide to
enhance their customers' financial skills, including support for
educational campaigns that help borrowers avoid abusive lending
situations.3

* FrC and DIJ disseminate information designed to rae consumers'
awareness of predatory lending practices, particularly those involving
fraudulent acts, Brochures and other consumer materials are distributed
on the agences' Web sites, as well as through conferences and seminars,
local consumer protection agencies, consumer credit counselors, atate
offices, and schools. FTC has also supported public service
announcements on radio and television, including Spanish-speaking
media.

Some of these initiatives are general financial education programs that do
not specifically address predatory home mortgage lending some address
predatory lending practices as one of a number of topics, and a few focus
specifically on predatory lending Some of these initiatives are directed to
a general audience of consumers, while others are directed toward low-
income or other communities that are often the tWrgeta of predatory
lenders. A number of different media have been used to deliver the
messages, including print and online materials, speeches and spot

WocC 20By to i-l, FOina terdawy, Junay 1, 2001. '
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announcements, and materials for the hearing- and visually impaired. In

some cases, consumer financial education materials have been produced in

a variety of languages, including Arabic, Chinese, Korean, and Spanish.

Federal agencies' consumer education campaigns typically take place in

partnership with other entities, including community and nonprofit groups

and state and local agencies.

Federal agencies have taken some actions to coordinate their efforts

related to educating consumers about predatory lending. For example, in

October 2003, the Interagency Task Force on Fair Lending, which consists

of 10 federal agencies, published a brochure that alerts consumers to

potential pitfalls of home equity loans, particularly high-cost loans. The

brochure Putting Your Home on the Loan Line is Risky Business

describes common predatory lending practices and makes
recommendations to help borrowers avoid them.

State Agencies, Nonprofits,
and Industry Organizations
Have Also Initiated
Consumer Education
Efforts

Some state agencies have also sponsored consumer education initiatives
that address predatory lending. For example, the Connecticut Department
of Banking offers an educational program in both English and Spanish that

partners with neighborhood assistance groups and others to promote
financial literacy and educate consumers on the state's antipredatory
lending statute. The Massachusetts Division of Banks maintains a toll-free

mortgage hotline to assist homeowners about potentially unethical and
unlawful lending practices. The hotline helps consumers determine
whether loan terms may be predatory and directs them to other sources of
information and assistance. The New York State Banking Department

distributes educational materials, including a video, that describe
predatory lending practices. The department has also conducted
educational outreach programs to community groups on the issue.

Nonprofits provide a significant portion of consumer financial education
on predatory lending, sometimes with support from federal, state, or local
agencies. These efforts include both general financial literacy programs
with a predatory lending component and initiatives that focus specifically

on predatory lending issues. For example, the National Community
Reinvestment Coalition, with funding support from HUD, distributes a
training module to help communities across the country educate

consumers about predatory lending.
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Some industry trade organizations and companies also have consumer
education initiatives related to predatory lending

Freddie Mac has developed the CreditSmart program in partnership
with universities and colleges. Creditmrart is a curriculum on credit
education that is available online and has been used in academic
programs and in community workshops, seminars, and credit education
campaigns. Freddie Mac also helps fund and promote the 'Don't
Borrow Trouble' campaign, a comprehensive public education
campaign with counseling services that is designed to help homeowners
avoid falling victim to predatory lenders. The campaign uses brochures,
mailings, posters, public service announcements, transit ads, and
television commercials. Its media toolkit and marketing consultant
services have been provided to the U.S. Conference of Mayors for use in
local communities.

* Fannie Mae supports financial literacy programs through its Fannie Mae
Foundation, which sponsors homeownership education programs that
focus on improving financial skills and literacy for adult students and at-
risk populations, such as new Americans and Native Americans. Fannie
Mae also offers a Web-based tool that allows home-buyers to compare
loan products and prices.

* The Jump$tart Program for Personal Financial Literacy, sponsored by a
coalition of corporations, industry associations-such as the Insurance
Education Foundation and the American Bankers Association
Education Foundation-and several government and nonprofit
agencies, includes a series of modules covering topics such as managing
debt and shopping for credit that are designed to improve the personal
financial literacy of young adults.

* The Mortgage Bankers Association of America, a trade association
representing mortgage companies and brokers and the real estate
finance industry, disseminates a package of information describing
some common wasming signs of nmortgage fraud and predatory lending, a
consumer's bill of rights, and appropriate contacts for consumers who
believe they have been victimized by predatory lenders.

* The National Association of Mortgage Brokers makes presentations to
first-time homebuyers to educate them on the mortgage process and
credit reports, among other topics.

GAO.-o P rewdareytsdiW
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* The American Financial Services Association's Education Foundation
develops educational materials designed to improve consumers' use of
credit and overall financial literacy.

Mortgage Counseling Can
Warn Borrowers of
Predatory Lending and Can
Offer a "Third Party" Review
of Proposed Mortgage
Loans

Mortgage counseling can be part of general 'homeownership counselin(
for new homeowners but may also be offered prior to a refinancing. It
gives borrowers an opportunity to receive personalized advice from a
disinterested third party about a proposed mortgage or other loarn In
addition to providing general advice about the mortgage process and loan
products, counselors typically review the terms of proposed loans for
potentially predatory characteristics Studies evaluating the impact of
homeownership counseling have found that it helps homeowners maintain
ownership of their homes and avoid delinquencies, particularly when the
counseling is provided one on one.' HUD supports a network of
approximately 1,700 approved counseling agencies across the country. The
agencies provide a wide variety of education and counseling services,
including homebuyer education and prepurchase counseling, MUD makes
grant funds available to some of these agencies, and a portion of these
funds has been earmarked exclusively for counseling for victims of
predatory lending.

A number of state antipredatory lending laws, such as those in New Jersey
and North Carolina, require some lenders to document that a borrower has
received counseling before taking out certain types of high-cost loans. In a
few cases, however, borrowers may waive their right to receive such
counseling. Several states, including Colorado, New York, and
Pennsylvania, require lenders to provide notice to borrowers of certain
loans that mortgage counseling is available and encourage them to seek it.
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A Variety of Factors May
Limit the Effectiveness of
Consumer Education and
Mortgage Counseling in
Deterring Predatory
Lending

limitations of Consumer
Education

In testimony before Congress and elsewhere, representatives of the
Mortgage Bankers Association, the Consumer Mortgage Coalition, and
other industry organizations have promoted the view that educated
borrowers are more likely to shop around for beneficial loan terms and
avoid abusive lending practices. In searching the literature for studies on
the effectiveness of consumer financial education progrms, we found
evidence that financial literacy programs may produce positive changes in
consumers' financial behavior.' However, none of the studies measured the
effectiveness of consumer information campaigns specifically on deterring
predatory lending practices.

The majority of federal officials and consumer advocates we contacted said
that while consumer education can be very useful, it is unlikely to play a
substantial role in reducing the incidence of predatory lending practices,
for several reasons:

* Fhst, mortgage loans are complex financial transactions, and many
different factors-including the interest rate, fees, specific loan terms,
and borrowers situation-determine whether the loan is in a borrower's
best interests Mortgage loans can involve dozens of different
documents that are written in highly technical language. Even an
excellent campaign of consumer education is unlikely to provide less
sophisticated consumers with enough information to properly assess
whether a proffered loan contains abusive terms.

* Second, abusive lenders and brokers may use high-pressure or 'push
marketing' tactics-such as direct mail, telemarketing, and door-to-door
contacts-that are unfair, deceptive, or designed to confuse the
consumer Broad-based campaigns to make consumers aware of
predatory lending may not be sufficient to prevent many consumers-
particularly those who may be uneducated or unsophisticated in
financial matters-from succumbing to aggressive sales tactics

Third, the consumers who are often the targets of predatory lenders are
also some of the hardest to reach with educational information Victims
of predatory lending are often not highly educated or literate and may

5ee fe exorope, 5 D0gas Merriter Ampnq M. Gorettd OaM. lwa, &hntimsad SovigW The L-W-herM Effezs offfigh Schoolf lA- Carirp Mooi(Cambridp, Mm Naissa Durs of Ecmdc Rfe4sb, IWOt), MM-se.

GAO.0-sUO Pdrow ledo



275

cbaptr 5
Tb. U-diia.1 oCaoamrEd-es..o
CRUX, nd rDtdan I. D.t
P-dy LBdin MNy e UIAtd

not read or speak English. Further, they may lack access to information

conveyed through the Internet or traditional banking sources, or they

may have hearing or visual impairments or mobility problems.

Limitations of Mortgage
Counseling

Consumer education campaigns have encouraged borrowers to seek

counseling before entering into a mortgage loan, particularly a subprime

refinancing loan. However, unreceptive consumers, lack of access to loan

documents, fraudulent lending practices, and the uneven quality of

counseling services can affect the success of these counseling efforts. For

instance, some consumers may simply not respond to counseling. Officials

at HUD have noted that not all first-time homebuyers avail themselves of

prepurchase counseling, and that some consumers who do attend

counseling sessions ignore the advice and information given to them.

Further, counselors may not have access to loan documents containing the

final terms of the mortgage loan. Although lenders are required to provide

a good-faith estimate of the mortgage terns, they are not required to

provide consumers with the final and fixed terms and provisions of a

mortgage loan until closing. Moreover, predatory lenders have been

known to manipulate the terms of a mortgage loan (sometimes called 'bait

and switch") so that the terms of the actual loan vary substantially from

that contained in the good faith estimate.

In addition, counseling may be ineffective against lenders and brokers that

engage in fraudulent practices, such as falsifying applications or loan

documents, that cannot be detected during a prepurchase review of

mortgage loan documents. Finally, the quality of mortgage counseling can

vary because of a number of factors. For example, one federal official cited

an instance of a mortgage company conducting only cursory telephone

counseling in order to comply with mandatory counseling requirements.

Although some states have mandated counseling for certain types of loans,

serious practical barriers would exist to instituting mandatory prepurchase

mortgage counseling nationally- HUD officials have noted that instituting a

mandatory counseling program for most regular mortgage transactions

nationwide would be an enormous and difficult undertaking that might not
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be cost-effective. Lenders originated about 10 minlion mortgage loans in
2002 in the United States. The cost of providing counseling for all or many
of these loans would be high, and it is unclear who would or should be
responsible for paying it In addition, there is a need for trained, qualified
counselors, according to federal officials and representatives of consurner
and advocacy groups, and currently no system exists for effectively
training large numbers of counselors while maintaining quality control.

HUD requires counseling for its reverse mortgages. These mortgages allow
homeowners to access the equity in their home through a lender, who
makes payments to the owner.' Borrowers who receive a home equity
conversion mortgage Insured through FHA must attend a consumer
information session given by a HUD-approved housing counselor.
Mandatory counseling for reverse mortgages may be reasonable because
these products are complex and subject to abuse. However, reverse
mortgages are also relatively uncommon; only approximately 17,610 HUD-
insured reverse mortgages were originated in fiscal year 2003.

Disclosures, Even If
Improved, May Be of
Limited Use in
Deterring Predatory
Lending

Federally mandated mortgage disclosures, while helpful to some
borrowers, may be of limited usefulness in reducing the incidence of
predatory lending practices. TILA and RESPA have requirements
concerning the content, form,.and timing of information that must be
disclosed to borrowers. The goal of these laws is to ensure that consumers
obtain timely and standardized information about the terma and cost of
their loans Federal agencies, advocacy groups, and the mortgage industry
have said that mortgage disclosures are an important source o Information
for borrowers, providing key informaton onlkoan terms and conditions and
enabling borrowers to compare mortgage loan products and costs.
Representatives of the lending industry in particular have said that
disclosures can play an important role in fighting predatory lending, noting
that clear, understandable, and uniform disclosures allow borrowers to
understand the terms of their mortgage loans and thus make more
informed choices when shopping for a loan,

However, industry and advocacy groups have pubicly expressed
dissatisfaction with the current scheme of disclosures as mandated by
TILA and RESPA. A 1998 report by the Board and HUD concluded that
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consumers cannot easily understand current disclosures, that disclosures
are often provided too late in the lending process to be meaningful, that the -
information in disclosures may differ significantly from the actual final loan
terms, and that the protections and remedies for violations of disclosure
rules are inadequate.'

Improving the disclosure of pertinent information has been part of efforts
under way over the last few years to streamline and improve the real estate
settlement process. HUD issued proposed rules in July 2002 to simplify
and improve the process of obtaining home mortgages and reduce
settlement costs for consumers. HUD stated that the proposed changes to
its RESPA regulations would, among other things, 'make the good faith
estimate [settlement cost disclosure] fSimer and more usable, facilitate
shopping for mortgages, make mortgage transactions more transparent,
and prevent unexpected charges to consumers at settlements Debate
over the proposed rules, which as of December 2003 were stil under
review, has been contentious. Industry groups claim that the proposal
would help fight predatory tending by helping consumers understand loan
costa up front and thus enable consumers to compare products, or
comparison shop. Several advocacy organizations and an Industry group
say the proposed rules would still allow unscrupulous mortgage originators'
to hide illegal or urnjstified fees.

Although streamlining and Improving mortgage loan disclosures could help
some borrowers better understand the costs and terms of their loans, such.
efforts may play only a limited role in decreasing the incidence of predatory
lending practices. As noted above, mortgage loano are inherently complex,
and assessing their terms requires knowing and understanding many
variables, including interest rates, points, fees, and prepayment penalties.
Brokers and lenders that engage in abusive practices may target vulnerable
individuals who are not financially sophisticated and are therefore more
susceptible to being deceived or defrauded into entering into a loan that is
clearly not in their interests. Even a relatively clear and transparent system
of disclosures may be of limited use to borrowers who lack sophistication
about financial matters, are not highly educated, or suffer physical or
mental infirmities. Moreover, as with prepurchase counseling, revised
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disclosure requirements would not necessazily help protect consumers
against lenders and brokers that engage in outright fraud or that mislead
borrowers about the terms of a loan in the disclosure documents
themselves.
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Chapter 6

Elderly Consumers May Be Targeted for
Predatory Lending

Although little data is available on the incidence of predatory lending
among the elderly, government officials and consumer advocacy
organizations have reported consistent observational evidence that elderly
consumers have been disproportionately victimized by predatory lenders.'
Abusive lenders are likely to target older consumers for a number of
reasons, including the fact that older homeowners are more likely to have
substantial equity in their homes and may be more likely to have
diminished cognitive function or physical Impairments that an
unscrupulous lender may try to exploit. Most educational material and
legal activity related to predatory lending targets the general population
rather than elderly borrowers in particular. Some federal agencies and
nonprofit organizations provide consumer education materials on
predatory lending that specifically target the elderly.

A Number of Factors
Make Elderly
Consumers Targets of
Predatory Lenders

Nearly all federal, state, and consumer advocacy officials with whom we
spoke offered consistent observational and anecdotal information that
elderly consumers have disproportionately been victims of predatory
lending Little hard data exist on the ages of victims of predatory lending or
on the proportion of victims who are elderly. Nonetheless, several factors
explain why unscrupulous lenders may target older consumers and why
some elderly homeowners may be more vulnerable to abusive lenders,
including higher home equity, a greater need for cash to supplement limited
incomes, and a greater likelihood of physical impairments, diminished
cognitive abilities, and social isolation.

On average, older homeowners have more equity in their homes tharn
younger homeowners, and abusive lenders could be expected to target
consumers who have substantial home equity. By targeting these owners,
unscrupulous lenders are more easily able to 'strip' the equity from a
borrower's home by including unjustified and excessive fees into the cost

'No cleat ,ntean t son the e t atd, moieone isconsidered eldetly. While e
do not degiwie ay s i age in this report with reterese to the Wnm 'OtW o
'eldemy, e are generally remfrmeg to persons ove the age o 6a.

arF eaple, a study by the Bsord bood that in 1997, some 55 percent of the hoe t
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hosiA. Otseh = Charl" A. Lrchett, t RMe Deeelojveeoprnt in Hoine Eq.ai Lendin'
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of the home equity loarL' Federal officials and consumer groups say that
abusive lenders often try to convince elderly borrowers to repeatedly
refinance their loans, adding more costs each time. TFlipping loans in this
way can over time literally wipe out owners' equity in their homes.

In addition, some brokers and lenders aggressively market home equity
loans as a source of cash, particularly for older homeowners who have
limited cash flows and can use money from a home equity loan for major
home repairs or medical expenses. In the overall marketplace it is
common, and can be advantageous, to tap into one's home equity when
refinancing. However, unscrupulous brokers and lenders can take
advantage of an elderly persons need for cash to steer borrowers to loans
with highly unfavorable terms.

Further, diseases and physical Impairments associated with aging can
make elderly borrowers more susceptible to abusive lending. For example,
declining vision, hearing, or mobility can restrict elderly consumers' ability
to access financial information and compare credit terms. In such
situations potential borrowers may be susceptible to the first lender to
offer what seems to be a good deal, especially if the lender is willing to visit
them at home or provide transportation to the closing. Physical
impairments like poor hearing and vision can also make it difflcult for older
borrowers to fully understand loan documents and disclosures.

Similarly, while many older persons enjoy excellent mental and cognitive
capacity, others experience the diminished cognitive capacity and
judgment that sometimes occurs with advanced age. Age-related
dementias or mental impairments can limit the capacity of some older
persons to comprehend and make informed judgments on financial issues,
according to an expert in behavioral medicine at the National Institute on
Aging. Furthermore, a report sponsored by the National Academy of
Sciences on the mistreatment of elderly persons reported that they may be
more likely to have conditions or disabilities that make them easy targets
for financial abuse and they may have diminished capacity to evaluate
proposed courses of action. The report noted that these impairments can
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make older persons more vulnerable to financial abuse and exploitation.
Representatives of legal aid organizations have said that they frequently
represent elderly clients In predatory lending cases involving lenders that
have taken advantage of a borrowers confusion and, in some cases,
dementia.

Finally, both the National Academy of Sciences report and representatives
of advocacy groups we spoke with noted that elderly people-particularty-
those who live alone-may feel isolated and lonely, and may lack support
systems of family and friends who could provide them with advice and
assistance in obtaining credit Such individuals may simply be more willing
to discuss an offer for a home equity loan made by someone who
telephones or knocks on their door, makes personal contact, or makes an
effort to gain their confidence. These personalized marketing techniques
are common among lenders and brokers that target vulnerable individuals
for loans with abusive terms.

Federal officials, legal aid services,-and consumer groups have reported
that home repair scams targeting elderly homeowners are particularly
commonr Elderly homeowners often live in older homes and are more
likely to need someone to do repairs for them. The HUD-Treasury report
noted that predatory brokers and home improvement contractors have
collaborated to swindle older consutmers. A contractor may come to a
homeowners door, pressure the homeowner into accepting a home
improvement contract, and arrange for financing of the work with a high-
cost loarL The contractor then does shoddy work or does not finish the
agreed-on repairs, leaving the borrower to pay off the expensive loan.

The result of lending abuses, such as losing a home through foreclosure,
can be especially severe for the elderly. The National Academy of Sciences
report noted that losing financial assets accumulated over a lifetime can be
devastating to an elderly person, and that replacing them is generally not
viable for those who are retired or have physical or mental dIsabilities. The
financial losses older people can suffer as a result of abusive loans can
result in the loss of independence and security and a significant decline in
quality of life. Moreover, older victims of financial exploitation may be
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more likely to become dependent on social welfare services because they
lack the funds to help compensate them for their financial losses.

Elderly consumers represent just one of several classes of people that
predatory lenders appear to target The HUD-Teasury task force report
noted that many predatory lenders also specifically target minority
communities. Consumner advocacy and legal aid organizations have
reported that elderly African American women appear to be a particular
target for predatory lenders, This population may be targeted by predatory
lenders at least in part because of their relatively low literacy levels-the
result of historical inequalities in educational opportunities-whicb, as
discussed earlier, may increase vulnerability to abusive lending.

0

Some Education and
Enforcement Efforts
Focus on Elderly
Consumers

Federal and Nonprofit
Agencies Sponsor Some
Financial Education Efforts
Targeted at Older
Consumers

Because elderly people appear to be more susceptible to predatory lending,
government agencies and consumer advocacy organizations have focused
some educational efforts and legal assistance on this population. Several
booklets, pamphlets, and seminars are aimed at helping inforr elderly
borrowers about predatory lending, In addition, while most legal activities
related to predatory lending practices are designed to assist the general
population of consumers, some have focused on elderly consumers in
particular.

Consumer financial education efforts of government and nonprofit
agencies and industry associations generally seek to serve the general
consumer population rather than target specific subpopulations. However,
some federal and nonprofit agencies have made efforts to increase
awareness about predatory lending specifically among older consumers.
For example:

* D0J has published a guide entitled Financa Crimea Against the
Elderly, which includes references to predatory lending. In 2000, the

Tor exanple, -bout 25 perent odeldey bhack Aneican had graduated ftee high odcol
Is 1992, cempared tith about 58 peetm of elderly .hirAeHim . a bouta 87 percent
e teldery black Amera wer reported to have had fewer thans years of forne
education. See Robert Joseph T1.or and Shirdey A. Leckery, Com-Ecemic Stas of
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agency cosponsored a symposium that addressed, among other topics,
financial exploitation of the elderly.

* OTS has produced an educational training video addressing financial
abuse of the elderly.

* The U.S. Department of Health and Human Services' Administration on
Aging provides grants to state and nonprofit agencies for programs
aimed at preventing elder abuse, including predatory or abusive lending
practices against older consumers. Supported activities include senior
legal aid programs, projects to Improve financial literacy among older
consumers, and financial educational materials directed at senior
citizens.

* FrC publishes a number of consumer information products related to
predatory lending and home equity scams that discuss abusive practices
targeted at the elderly.

* AARP, which represents more than 35 million Americans age 50 and
over, offers a borrowers klt containing consumner tips for avoiding
predatory lenders, supports a toll-free number to call for assistance
regarding lending issues, and distributes fact sheets on predatory
lending. Some of these materials are provided in Spanish and in formats
accessible to the hearing- and visually impaired. AARP also provides
information on its Web site that is designed to educate older Americans
on predatory lending issues. In addition, the organization has
conducted focus groups of older Americans to gather data on their
borrowing and shopping habits in order to better develop strategies for
preventing older people from becoming the victims of predatory
lending.

* The National Consumer Law Center has developed a number of
consumer materials aimed in part at helping elderly consumers recover
from abusive loans, including a brochure titled Helping Elderly
Homeowners Victimized by Predatory Mortgage Loans.

Some Legal Assistance Is Federal consumer protection and fair lending laws that have been used to

Aimed Specifically at address predatory lending do not generally have provisions specific to
Helping Older Victims of elderly persons. For example, age is not a protected class under the Fair

Housing Act, which prohibits discrimination in housing-related
Predatory Lending transactions In addition, HMDA-which requires certain financial

GAO.04-550 Pr.,7 i
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institutions to collect, report, and disclose data on loan applications and
originations-does not require lenders to report information about the age
of the applicant or borrower. However, ECOA does specifically prohibit
unlawful discrimination on the basis of age in connection with any aspect
of a credit transaction. In the case against Long Beach Mortgage Company
noted earlier, the lender was accused ofviolating ECOA by charing elderly
borrowers, among other protected classes, higher loan rates than it
charged other similarly situated borrowers.

Federal and state enforcement actions and private class-action lawsuits
involving predatory lending generally seek to provide redress to large
groups of consumers. Uttle hard data exist on the age of consumers
involved In these actions, but a few cases have involved allegations of
predatory lending targeting elderly borrowers For example, FTC, six
states, AARP, and private plaintiffs settled a case with First Alliance
Mortgage Company in March 2002 for more than $60 million. According to
AARP, an estimated 28 percent of the 8,712 borrowers represented in the
class-action suit were elderly. The company was accused of using
misrepresentation and unfair and deceptive practices to lure senior citizens
and those with poor credit histories into entering into abusive loans The
company used a sophisticated campaign of telemarketing and direct mail
solicitations, as well as a lengthy sales presentation that FTC said was
designed to mislead consumers in general and elderly consumers in
particular about the terms of its loans.

Some nonprofit groups provide legal services focused on helping elderly
victims of predatory lending:

* The AARP Foundation Litigation, which conducts litigation to benefit
Americans 50 years and older, has been party to 7 lawsuits since 1998
involving allegations of predatory lending against more than 50,000
elderly borrowers. Six of these suits have been settled, and the other is
pending.

* The National Consumer Law Center has a S-eniors Initiative" that seeks
to improve the quality and accessibility of legal assistance with
consumer issues for vulnerable older Americans. One focus of the
initiative is preventing abusive lending and foreclosure. The center
publishes a guide for legal advocates to help them pursue predatory
lending cases, and has been involved in litigation related to cases of
predatory lending against senior citizens.

GA04-ma PndoaytLdb
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Some local legal aid organizations that help victims ofpredatory lending
have traditionally served older clients For example, the majority of
clients assisted by South Brooklyn Legal Services' Foreclosure
Prevention Project are senior citizens.

The limited number of education and enforcement efforts related to
predatory lending that specifically target older consumers-as opposed to
the general population-is not necessarily problematic. Given limited
resources, the most efficient and effective way to reach various
subpopulations, including the elderly, is often through general education
and information campaigns that reach broad audiences. Similarly,
enforcement actions and private lawsuits that seek to curb the activities of
the worst predatory lenders in general are likely to aid the elderly
borrowers that these lenders may be targeting.
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FTC Enforcement Actions Related to
Predatory Lending

Primary delendant Daft of setltemertl Federal tws chad Alleged unatar or deceptive practicn
Capital City Motgage igallon ongoing) FTC Act, TnLA. ECOA. Fair Using deceptmontmisreptesentation to manipulate
Corporstion Debt Collectiorn Practices borrowers into oans, ECOA reconrkeaetng and

Act notice vbolations, untair and deceptive loan
servicing vIolations

OS Ftnancial Services, November 2003 FTC Act Using deception/mIsreprsentation to charge
Inc., and Mark Diamondf excessiva loan tees
First Allance Mortgage March 2D02 FTC Act, TnLA Using deceiption/misnreprsentrabon to charge
Cornpany' excessive loan fes
Aslsociates Frat Caphal Septamber 2002 FTC Act TtLA, ECOA, Using deception/misrapresentation to manipulate
Corporation, Associates FCRA borrowers into oans, packing undisclosed
Corporation of North products (insurance) into loans. untair debt
America, Cilhgroup Inc., and Cotiection
CAtiyinancial Credit
Company

Mercantile Mortgage July 2002 FTC Act. TILA. HOEPA, Using deceplon/misrepresentaltion to marnipulate
Company. Inc. RESPA. Credit Practices borrowers Into loans, Iaegal kickbacks, HOEPA

Rule dicosure violations. taking unlawfiu security
interests

Action Loan Company, Inc. August 2000 FTC Act TILA, RESPA, Pecking undisclosed products (insurance) into
Credit Practicss Rule, loans, kickbacks lor the retenal ot loans. ECOA
ECOA, FCRA vioatbon for tailing to meat requirements upon

adverse actions, taking undwlul sacurity interast
FirsPlus Financial Group, August 2000 FTC Act nILA Using deception/misnrpresentatiOn to manipulate
Inc. borrowers into home equity loans. TILA

disclosure violations
Nu West, Inc. Jidy 2000 FTC Act TILA. HOEPA HOEPA disclosure vIolations, oght of rescission

violations
Delta Funding Corporation March 2000 HOEPA. REESPA, ECOA. Pattern or practice ot asset-based landing and
and Delta Financial Fair Housing Act othrr HOEPA siotalloni, paying kiddeacks and
Corporotion uneasned tles to brones ltehntionally charging

African American females higher loan prices inan
similarly situated white males

Fleet Raanrce, Inc. end October 1999 FTC Act TILA Failure to provide, or provide arcouateiy, (1) timely
HoI-me Equity USA, Inc. disctosures of the costs and terms 01 home eqtuity

loans andlor (2) Inloffnation to consumers about
their rights to cancel their cradit treaactions

Barry Cooper Properties July tD9 FTC Act HOEPA Patem or practice oeasset4ased lending and
other HOEPA violations

Capo mortgage July 1 9f FTC Act. TILA, HOEPA HOEPA disclosure violetos, right of resciosionCorporatio Violations
CLS Financial SarvIes July 1t99i FTC Act, HOEPA Pagern or practice o0 asset-based lending and
Inc. otaer HOEPA vrolations
Granite Mongage. LLC and July 1999 FTC Act, TILA. HOEPA Palterm or practice o ea3set-based lending andothers otler HOERA viotatons
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tnterstate Resource Jdy 1899
Corporation
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Fedetal lw cited

FTC Ad. HOEPA

FTCAd, TMLA HOEPA

Alled rnmbir or deceptie practice.
HOEPA trosura viotbort

Pattem ror prartice of aoset-lased endIrng and
other HOEPA lolations, rigt of escidssion
vidabrns

Wasatch Cred&t Corporation Juiy 1999 FTC Act, ILA, HOEPA Pattem r practice of asset-based tettng and
othar HOEPA violations, rigtp ot rescission
Violationsa

RA. Walker and Associates Juty 1991 FTC Act Ustng deceptiortrsreprasettatlon to convince
borrowerS to tranfer tite to deftnrdentt

Naiotwkde MWngage May 1989 FTC Act, TILA Usirg decr reptosrespeentation to rnplate
Corporation borrowers Into lanattodable(000s with Dalloon

paymnts
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Comments from the Board of Governors of
the Federal Reserve System
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Comments from the Department of Justice
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Appendix IV

Comments from the Department of Housing
and Urban Development
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Appendix V

Comments from the National Credit Union
Administration
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GAO's Mission
The Genera] Accounting Office, the audiL, evaluadton and iovesufgtae arm or
Congres, ex0s00 to support Congress in meeting Its constitrtonal

responsibilities and to help Itprove the perfoemance and accountability of the

federal government for the American people. GAO examines the use of publlc

funds; evaluates federal programs and poicies and provides analyses.

recommendations, and other assistance to help Congress make informed

overnight, policy, and funding decisions. GAO's Commitment to good

government is reflected in its core values of accountabidity, Integrity, and

reliability.
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e-mail aierts under the Order GAO Products heading,
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check or money order should be made out to the Superintendent of Documentsl

GAO also accepts VISA and Masercard. Orders for 100 or mome copies mailed to

a single address are ditcounted 25 percent Orders should be oent toa

US. General ArcountingOffice
441 GStreetNW, RoomiLM
Washington. DC. 20548

To order by i one. Voice (202) 51t26000

TOO (202) 612-2637
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