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ACCESS TO ADEQUATE HEALTH INSURANCE:
HOW DOES THE EQUAL EMPLOYMENT
OPPORTUNITY COMMISSION’S RECENT
RULE AFFECT RETIREE HEALTH BENEFITS?

MONDAY, MAY 17, 2004

U.S. SENATE,
SPECIAL COMMITTEE ON AGING, .
Washington, DC.

The committee convened, pursuant to notice, at 2:01 p.m., in
room SD-628, Dirksen Senate Office Building, Hon. John Breaux,
presiding. :

Present: Senator Breaux.

OPENING STATEMENT OF SENATOR JOHN BREAUX, RANKING
MEMBER

Senator BREAUX. The committee will please come to order. Good
afternoon everyone. I would like to first take this opportunity to
thank our witnesses who are going to be with us this afternoon. I
would also like to thank Chairman Craig for his support for our
hearing.

We are going to hear a number of different but all equally valu-
able viewpoints during this afternoon’s hearing. The committee
considered it important to hold this hearing for a number of rea-
sons. As most of you already know, the Equal Employment Oppor-
tunity Commission, or the EEOC, recently proposed a final rule
stating that it would not be a violation of the Age Discrimination
in Employment Act for employers to offer varied financial benefits
to their retirees based on their age and/or their Medicare eligibility.
There has been some controversy about the rule and its potential
effects, and our purpose today is to lay out both sides of the issue
and to have a productive debate and discussion about the best pos-
sible outcome.

Employer-sponsored health coverage for retirees is far from being
uniform in this country. Some employers offer coverage only to
early retirees who have not yet become Medicare eligible. Others
may offer varying levels of coverage to retirees, sometimes based
on whether they have enrolled in Medicare.

According to the Kaiser Family Foundation, who we will hear
from today, more than three million retirees age 55 to 64 are cov-
ered by employer-sponsored health plans. Additionally, of seniors
over 65 who are covered by Medicare, about one-third also have an
employer-sponsored plan which supplements their Medicare cov-
erage. However, the percentage of large employers offering retiree
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health benefits has dropped, falling from 66 percent in 1998 to 38
percent in 2003, and the majority of the firms still offering cov-
erage have shifted some of the cost of the coverage on to their retir-
ees by increasing premiums, reducing benefits, or increasing cost
sharing. '

In order to preserve existing employer-sponsored retiree health
benefits, the recently passed Medicare Prescription Drug Improve-
ment and Modernization Act included generous subsidies to those
employers who continue to offer health benefits to their retirees.
We hope that this will give employers the help that they need to
keep offering those much-needed benefits to seniors.

It is within the context of this retiree health coverage landscape
that we must consider the EEOC’s recent rule. Today, I hope to
hear from our witnesses how the rule could affect the different
groups of retirees. For example, would it have more of an effect on
the younger, pre-65 retirees, or on Medicare-eligible retirees, or
might it affect both groups? Should we also consider what the im-
plications are for retiree health coverage in the absence of an
EEOQOC rule?

I want to again thank all the witnesses. I would also just like
to make a note. My own father had just recently received a letter
from his former employer announcing their plans to change their
contributions toward the premium coverage to their retired employ-
ees, increasing the percentage of cost to their existing retirees from
the current 80 percent government contribution to a 20 percent em-
ployee contribution, which is what it is now, and that will become
70-30, reducing the company’s contribution by 10 percent. For fu-
ture employees, they have eliminated completely the employer’s
contribution to the retirees’ health plan.

I point that out for new employees, starting in April of this year,
which has now started, of course, they will still be eligible for their
retiree medical coverage, but they will have to pay for the full cost
of the premium, 100 percent. So it goes from 80—20 to zero-100,
and that is not atypical of what is happening, and this is a very
large, very strong corporation that is taking that step, and that is
Just one example. You might imagine the number of questions I got
from my own father about why this was happening. He thought I
might have something to do with it.

So I want to thank all of our witnesses and we will invite up our
first witness this afternoon. We are pleased to have her with us,
and that is Leslie Silverman with EEOC. She is a Commissioner,
and we are delighted to receive your statement.

STATEMENT OF LESLIE E. SILVERMAN, COMMISSIONER,
EQUAL EMPLOYMENT OPPORTUNITY COMMISSION,
WASHINGTON, DC

Ms. SILVERMAN. Good afternoon, Mr. Chairman. I am Leslie Sil-
verman, Commissioner of the Equal Employment Opportunity
Commission. Our Chair, Cari Dominguez, could not be here today
and asked that I come in her stead. I am here to discuss the Com-
mission’s final draft rule to permit employers to continue coordi-
nating the retiree health benefits that they provide with Medicare
eligibility without fear of violating the Age Discrimination in Em-
ployment Act, the ADEA.



Mr. Chairman, the EEOC is truly delighted that you have con-
vened this hearing. Our recent action has received a lot of atten-
tion in the media. Unfortunately, headlines and sound bites cannot
capture the history or breadth of this complex issue. Indeed, some
of the stories have gone so far as to suggest that the Commission
is fostering age discrimination.

At the Commission, we are proud of our efforts to protect the
rights of older Americans against age discrimination in employ-
ment. Just last year, we obtained more than $106 million for vic-
tims of age bias. Given the Commission’s commitment to fighting
age discrimination, it is troubling to be misunderstood on this
issue.

So on behalf of the Commission, I appreciate the opportunity to
clarify our draft final rule. This rule and the events that gave rise
to it can only be understood by explaining the economic and legal
conditions that prompted the Commission’s action.

Retiree health benefits are critically important. However, no Fed-
- eral law requires employers to provide retirees with health bene-
fits, and the fact is, fewer and fewer employers do. Since the Medi-
care system was first created, the majority of employers providing
coverage have structured their retiree health benefits around those
available under Medicare, and the reality is that for many years
now, employer plans have distinguished between retirees who are
pre- and post-65. Some employers offer benefits that bridge the gap
between the time the employees retire and become eligible for
Medicare. Others continue to provide health benefits to retirees
after they reach age 65 to supplement Medicare benefits.

In 2000, a Federal court decision called this longstanding and
common practice into question. In the case of Erie County Retirees
Association v. County of Erie, a group of Medicare-eligible retirees
sued their former employer, Erie County. They alleged that by pro-
viding health benefits to them that were less than those it provided
to retirees who were not yet eligible for Medicare, the county was
discriminating against them based on their age.

Initially, the Commission was supportive of the retirees’ claims.
The Third Circuit Court of Appeals agreed. It ruled that coordi-
nating retiree health benefits with Medicare eligibility violates the
ADEA unless the county could satisfy the statute’s equal cost-equal
benefit defense. The county could not.

Directed by the court to come into compliance with its ruling, the
county sought to equalize the retiree health benefits it was pro-
viding. Ultimately, Erie County did so, not by improving benefits
for its Medicare-eligible retirees, but by requiring its younger retir-
ees to pay more for health benefits that provided fewer choices.

The Erie County decision marked the first time that an appellate
court had held that the longstanding practice of coordinating re-
tiree health benefits with Medicare eligibility violated the ADEA.
Shortly thereafter, the Commission adopted the Erie County ruling
as its national enforcement policy.

The court’s ruling and the Commission’s adoption of it were
widely condemned. Our stakeholders told us that the Erie County
rule would not protect or improve benefits for Medicare-eligible re-
tirees, but instead would cause a reduction in retiree health bene-
fits, just as it had done for Erie County’s retirees. A GAO report
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also concluded that many employers were eliminating retiree
health benefits. Although it cited cost, changing demographics, and
changed accounting rules as the main reasons, it also said that the
Erie County decision might provide an additional incentive.

In light of the criticism and the GAO report, the Commission de-
cided to revisit the Erie County issue and further study the rela-
tionship between the ADEA and retiree health benefits. The Com-
mission met with a wide range of stakeholders, including employ-
ers, retiree representatives, labor unions, and benefit consultants.
We were told that most existing employer-provided retiree health
benefits did not comply with the Erie County rule. -

To address the problem, the Commission explored many different
approaches. Most of these alternatives focused on modifying the
equal cost-equal benefit test in some way to ensure that the major-
ity of existing retiree health plans would pass muster. However,
the Commission concluded that the complex and frequent calcula-

tions and comparisons would be extraordinarily burdensome for

employers, especially small employers, and for unions and munic-
ipal governments that wish to provide their retirees with health
benefits.

We recognized that creating a solution that was too burdensome
or too expensive to comply with would result in more employers
dropping these important benefits. The Commission also had sig-
nificant concerns that any modification of the equal cost-equal ben-
efit test could extend to areas beyond retiree health benefits and
dilute the Age Act’s protections. Therefore, we concluded that a
narrow exemption from the prohibitions of ADEA was the most ef-
fective way to assure that the Age Act did not inadvertently cause
further erosion of retiree health benefits and that its protections
otherwise remained intact.

In Section 9 of the ADEA, Congress gave the Commission the au-
thority to establish reasonable exemptions from the law to address
unintended consequences when necessary and proper in the public
interest. While this authority has been exercised on only the rarest
of occasions, the ability to grant an exemption when it is needed
is an important responsibility that the Commission cannot shirk or
ignore.

In this instance, the Commission has crafted an exemption that
is narrowly tailored to apply only to the coordination of employer-
sponsored retiree health plans with Medicare and similar State
plans. We have done so to maintain the status quo. Our action does
not require any cut in benefits and it is not intended to encourage
employers to alter the benefits they are providing in any way.

Now, in response to our Notice of Proposed Rulemaking, the ma-
jority of the organizational comments we received expressed sup-
port for the exemption. Several of these organizations confirmed
that the Erie County case was responsible for further erosion of re-
tiree health benefits. Unions said that the Erie County case was al-
ready impacting their ability to negotiate for health benefits for fu-
ture retirees and even impeding efforts to negotiate the renewal of
benefits for current retirees. Employer groups said that if the Com-
mission did not act, the threat of potential ADEA liability would
gkely force their members to cut or discontinue retiree health bene-

ts.



The most detailed comments in opposition to the proposed rule
came from AARP and its individual members. The great majority
were a form letter. Since AARP is here today to explain their posi-
tion on our rule, there is no need for me to further elaborate here.

The Commission concluded that the evidence supported the need
for an exemption. The rule’s supporters had produced evidence that
the Erie County rule had and would continue to have the unin-
tended consequence of diminishing employer-provided retiree
health benefits, while its opponents produced no evidence to the
contrary.

The draft final rule had the bipaitisan support of four of the five
Commissioners. However, because one of my fellow Commissioners
was unable to attend our Commission meeting, the Commission ap-
proved the draft final rule by a vote of three-to-one.

In conclusion, the Commission believes that it has acted appro-
priately for the benefit of all retirees. We recognize that the action
we are taking has caused concern and uncertainty among older
Americans. But we believe that this is due to misunderstanding.
Several news reports and commentaries have erroneously reported
that we are acting to establish a new retiree health benefit system
that takes into account Medicare eligibility. That system already
exists. :

Initially, the Commission believed that the Erie County rule
would protect health benefits for retirees. In practice, however, that
rule threatens to have the opposite effect. It encourages employers
to curtail or eliminate retiree health benefits and it makes it all
the more difficult for any employer to begin offering them. This is
contrary to the public policy of encouraging health benefits for re-
tirees and it is contrary to the spirit of the ADEA.

The Commission cannot compel employers to provide health ben-
efits for their retirees, nor can it control the spiraling cost of health
care or the way businesses must account for those costs on their
balance sheets. But the Commission can ensure that the law it en-
forces does not serve as an additional disincentive, leading to fur-
ther decline of retiree health benefits. '

After grappling with the issue for 3 years, the Commission has
concluded that the establishment of a narrow exemption from the
ADEA is the only way we can end the disincentive created by the
Erie County decision.

Mr. Chairman, EEOC remains committed to the vigorous en-
forcement of the ADEA. I thank you for the committee’s time and
attention to this important matter.

Senator BREAUX. Thank you very much, Ms. Silverman, for your
statement on behalf of the EEOC.

[The prepared statement of Ms. Silverman follows:]
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STATEMENT OF
LESLIE E. SILVERMAN
COMMISSIONER ’ :
U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION

BEFORE THE
SPECIAL COMMITTEE ON AGING
U.S. SENATE

CONCERNING
TREATMENT OF RETIREE HEALTH BENEFITS UNDER THE AGE
DISCRIMINATION IN EMPLOYMENT ACT

Good afternoon Mr. Chairman and members of the Committee. 1am Leslie Silverman,
Commissioner of the Equal Employment Opportunity Commission (EEOC or Commission).

Our Chair, Cari M. Dominguez, could not be here today and asked that I come in her stead. 1am’
here to discuss the Commission’s decision to permit employers to remain in compliance with the
Age Discrimination in Employment Act (ADEA) when they coordinate the retiree health benefits
they provide with Medicare eligibility. '

I am pleased that you have convened this hearing to discuss this important issue. The
Commission’s draft final rule has received a lot of attention in the media recently and some of
the stories have suggested that the Commission is fostering age discrimination. The Commission
is proud of our efforts to protect the rights of older Americans against age discrimination in
employment. We have scored many victories over the years that have served to level the playing
field for oider workers and retirees. Just last year, the Commission obtained one of the largest
settlements in our history on behalf of 1,700 retired public safety officers who had been subjected
to age discrimination in the disability retirement benefits they received from the Califomia Public
Employees’ Retirement System. In light of our commitment to fighting age discrimination, the
Commission is concerned that our position on the treatment of retiree health benefits under the
ADEA has been misunderstood.

On behalf of the Commission, I appreciate the opportunity to clarify the Commission’s draft final
rule. As you know, the rule provides a narrow exemption from ADEA prohibitions for the
practice of coordinating employer-sponsored retiree health benefits with eligibility for Medicare
or a comparable state health plan. The draft final rule, and the events that gave rise to it, can only
be understood against the backdrop of the fact that employers have no legal obligation to provide
any health benefits to retirees.

Let me begin by explaining the history of the draft final rule, including the economic and legal
conditions that prompted the Commission’s action. This background explains why the
Commission concluded that it should promulgate an ADEA exemption for the practice of
coordinating retiree health benefits with Medicare.
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A PYRRHIC VICTORY - THE ERIE COUNTY DECISION

In the case of Erie County Retirees Ass’'n v. County of Erie, a group of Medicare-eligible retirees
sued their former employer, alleging that by providing health benefits to them that were less than
those it provided to retirees not yet eligible for Medicare, the county was discriminating against
them based on their age. These retirees, all age 65 and over, alleged that they had been given
fewer choices of health care and had to pay higher premiums than the non-Medicare-eligible
retirees who were all under age 65 and that this violated the ADEA.

The employer in Erie County provided health benefits for employees and retirees. Retirees were
offered one of two plans depending upon whether or not they were Medicare eligible. If the
employee retired before reaching Medicare eligibility, the employer provided a “bridge” style
health benefit until the employee became eligible, usually at age 65. The bridge plan was a
hybrid point-of-service and HMO plan, so named because it bridges the period between the
individual’s retirement and the individual's eligibility for Medicare. Once a retiree became
eligible for Medicare, he or she was converted to a plan that took Medicare benefits into account.
Those retirees had to pay the premium for Medicare Part B, which was more than the premium
paid by the non-Medicare eligible retirees. The health benefits for Medicare-cligible retirees
were provided through an HMO that had lower deductibles and co-payments, but more
restrictions on choice of provider than the bridge plan.

The district court agreed with the retirees that, because Medicare eligibility depends on age,
providing different retiree benefits based on Medicare eligibility was age discriminatory.
However, it also held that retirees are not covered by the ADEA. The retirees appealed.

In January 2000, the Commission filed an amicus curiae brief in the retirees’ appeal, arguing,
consistent with previous Commission positions, that 1) the ADEA does cover retirees and

2) treating people differently based on a criterion - in this case, Medicare eligibility — that is
itself based on age constitutes age discrimination. The Third Circuit Court of Appeals agreed
with thé Commission and found that coordinating retiree health benefits with Medicare eligibility
violates the ADEA unless the employer could satisfy the statute’s “equal cost/equal benefit”
defense. To do this the employer, Erie County, would have to prove that the health benefits it
provided to Medicare-eligible retirees were equal to the benefits provided to retirees not yet
eligible for Medicare, or that it was expending the same cost on health benefits for each group of
retirees.

The Third Circuit remanded the case to the district court to consider whether the defense could
be established. On remand, the district court concluded that:the county had failed to establish the
defense. It found that Medicare-eligible retirees paid more for less generous benefits than did the
younger retirees.

Directed by the court to come into compliance with the equal cost/equal benefit test, Erie County
ultimately equalized the retirec health benefits it offered -- not by improving the benefits for its
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Medicare-eligible retirees - but by requiring younger retirees to pay more for health benefits that
provided fewer choices.

IMMEDIATE CRITICISM OF ERIE COUNTY

The Erie County decision marked the first time that an appellate court held that the long-standing
practice of coordinating retiree health benefits with Medicare eligibility violated the ADEA. Just
two months after the Third Circuit issued this historic decision, in October 2000, the
Commission adopted the Erie County ruling as its national enforcement policy. Pursuant to this
enforcement policy, the Commission also filed charges against school districts and unions in the
Midwest with retiree bridge plans that were not in compliance with the Erie County rule.

The Commission’s adoption of the Erie County rule was widely condemned, particularly by
teachers, unions, and school boards. In addition, the Commission heard from members of the
Senate and House of Representatives from both parties whe voiced concemns about the policy, or
sought to gather further information on behalf of constituents.

Unions contended that the rule not only threatened current retiree health benefits, but made it
increasingly difficult to negotiate for the provision of benefits for future retirees. Other critics
argued that because employers — particularly school districts and other public employers — lacked
the resources to provide health benefits to retirees indefinitely, the Commission’s new position
would force employers to eliminate retiree health benefits entirely, or to provide fewer benefits to
retirees under age 65 who lack access to Medicare benefits. In other words, the Commission
heard over and over again that the Erie County rule would not protect or improve benefits for
Medicare-eligible retirees, but, instead, would ultimately cause a reduction in retiree health
benefits. As noted earlier, these fears were realized by the plaintiffs in Erie County.

In May 2001, the General Accounting Office (GAO) issued a report to the Senate Committee on
Health, Education, Labor and Pensions, entitled, “Retiree Health Benefits: Employer-Sponsored
Benefits May Be Vulnerable to Further Erosion.” The report conciuded that many employers
were eliminating health benefits for retirees. Although it cited cost, changing demographics, and
changed accounting rules as the primary reasons for the declining coverage, it also said that the .
Erie County ruling might provide an additional incentive for employers to eliminate retiree health
benefits.

In light of the criticism and the GAO report, in August 2001 the Commission decided to revisit
the Erie County issue and further study the relationship between the ADEA and retiree health
benefits. For the next several months, Commission staff met with a wide range of stakeholders_
to discuss the impact of the Erie County rle. All of the stakeholders, including employers,
retiree representatives, labor unions, and benefit consultants told us that most existing employer
provided retiree health benefit plans did not comply with the Erie County rule.



ALTERNATIVES EXPLORED

After an in-depth examination of this problem, the Commission determined that it was in the
public interest for it to act to end the Erie County rule’s incentive for employers to reduce or
eliminate retiree health benefits. The Commission explored various ways to do this.

In particular, it focused on whether a variant of the equal cost/equal benefit test could be utilized
for employer-provided retiree health plans. For example, the Commission considered modifying
the equal cost/equal benefit test to ensure that most existing retiree health plans would meet the
equal benefits standard. However, any such showing would require that employers make
complex comparisons between multiple objective and subjective variables, including the types of
plans offered, the levels and types of coverage provided in each plan, the Medicare premium
assessed for each gender in each geographical area, and the deductibles and co-pays charged in
each plan. Because fees and benefits change from year to year, all of these calculations would
need to be made, with any necessary resulting plan adjustments, on an annual basis. Such
calculations, the Commission concluded, would be extraordinarily burdensome for employers,
unions and municipal governments that wished to provide their retirees with health benefits. |

Similarly, the Commission found that it would be extremely difficult to quantify the “costs” of
providing retiree health benefits. In fact, health benefits for retirees under the age of 65 are
uniformly more costly for employers because the employer is the sole source of the benefit. The
Commission considered whether the costs of Medicare premiums paid during workers careers
might somehow be factored in for purposes of establishing equal cost, but could not develop a
fair and workable way to make the calculation. Medicare fees paid by employers are paid into a
general fund, rather than into individual employee accounts. Moreover, by the time they reach
retirement, most employees have previously worked for other employers that have also
contributed Medicare fees on their behalf. Further complicating the matter, any such calculation
would have to factor in the employee’s portion of costs. Employees contribute to the cost of
Medicare through FICA taxes that are also paid to the general fund and are tied to the employee’s
compensation. In addition, employees pay a portion of their own health-care costs under
Medicare and their claims may vary greatly from year to year. Such calculations would be even
further complicated for employers who have multiple employer-sponsored plans with different
benefits and would be insurmountably complex for small employers.

Even assuming that a formula could be devised that would allow employers to prove that they
were providing equivalent benefits or expending equivalent costs, the Commission feared that
employers would rather lower or eliminate benefits, as done by the employer in Erie County, than
perform the complex calculations necessary to ensure they are offering an equal benefit or paying
the same cost. The Commission also had significant concerns that any attempt to modify the
equal benefit’equal cost rule for purposes of coordinating retiree health benefits with Medicare
would carry over to areas beyond retiree health benefits, thereby diluting the Act’s protections.

Given all of these difficult problems and concems, the Commission rejected the idea of
attempting to redefine the equal cost/equal benefit defense. 1t concluded that a narrow exemption
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from the prohibitions of the ADEA was the most effective way to assure that the Act did not
cause further erosion of retiree health benefits and that its protections otherwise remained intact.

PROPOSED RULE

Given that many factors are eroding health care coverage, the Commission concluded that it
should eliminate any contribution the ADEA might be making to the problem. Therefore, on
July 14, 2003, the EEOC issued a Notice of Proposed Rulemaking (NPRM) proposing that the
ADEA would not apply to the practice of coordinating retiree health benefits with eligibility for
Medicare.

EXEMPTION AUTHORITY

The exemption was promulgated under the Commission’s broad authority in Section 9 of the
ADEA, 29 U.S.C. § 628, which provides that EEOC “may . . . establish such reasonable
exemptions to and from any or all provisions of this chapter as it may find necessary and proper
in the public interest.”

On its face, the exemption language makes clear that Congress believed that there would be
instances in which applying the ADEA’s prohibition against age discrimination would have
unintended results that would be contrary to the public interest. Accordingly, it vested the
enforcement agency with authority to correct such problems.

In this circumstance, applying the Act’s prohibitions to the practice of coordinating retiree health
benefits with Medicare was having the unintended consequence of encouraging employess to end
or limit their retiree health benefits and, as such, was contrary to the public interest. Thus, the

Commission concluded that a narrow exemption was necessary and proper in the public interest.

The Commission also determined that an exemption was consistent with the purposes of the

- ADEA. As the Commission stated in the preamble to the proposed rule, one of the Act’s stated
purposes is to “find ways of meeting problems arising from the impact of age on employment.”
Given the continuing decline in the availability of employer-provided retiree health benefits and
the additional disincentive to provide such benefits created by the Erie County rule, the
exemption reasonably addresses problems confronting older Americans.

The exemption in the proposed rule is narrowly tailored to apply only to the coordination of
employer-sponsored retiree health plans with Medicare and similar state plans. In essence, it
enables employers to continue to provide the types of retiree health benefits that are provided
today without fear of violating the age discrimination law. It does not require any cut in benefits
and is not intended to encourage employers who already offer bridge, supplemental or wrap-
around plans to alter those benefits in any way.
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COMMENTS ON THE PROPOSED RULE

The Commission received 44 organizational comments in response to the NPRM. Twenty-seven
commenters expressed support for the proposed exemption, including 16 organizations that
requested no revisions to the proposed rule. The Commission also received approximately
30,000 letters from individual citizens. Most of these individual comments were a form letter
generally expressing concern about providing an exemption for the practice of coordinating
retiree health benefits with eligibility for Medicare or a comparable state health benefits program.

Several of the organizations that supported the proposal commented that Erie County was
responsible for further erosion of retiree health benefits. For example, the American Federation
of Teachers, representing 1.2 million workers, said that many school districts and public
employers offering retiree health benefits concluded that their benefit structures could be
challenged under the Erie County rule, and, as a result, chose to end or reduce their benefits for
all retirees. AFT explained, “[i]n the post-Erie County period],] older workers faced the reality
of working until they were much older or retiring without retiree health benefits.” Several school
districts, boards, and associations echoed the concerns of AFT. The National Education
Association, which represents 2.7 million employees nationwide, further expressed concerns that
“as long as education employers are subject to potential ADEA liability under the reasoning of
the court in Erie County, many employees will lose their employer-provided retiree medical
insurance benefits altogether.”

The comments also showed that the problem created by the Erie County decision was not limited
to professional educators. The Society for Human Resource Management, the nation’s largest
organization devoted to human resource management, with 175,000 members, commented that
the Commission’s earlier adoption of the Erie County rule caused “the organizations they
represent to have grave concerns about the potential application of the ADEA to employer-
sponsored retiree health benefits. . . . With no regulatory protection . . . many employers who had
offered retiree health that changed when a retiree reached Medicare age opted to eliminate retiree
health care coverage altogether.” The National Rural Electric Cooperative Association informed
the Commission that “without this clarification . . . many NRECA members will be forced to
discontinue providing benefits to both pre- and post-Medicare(-Jeligible retirees — effectively
leaving most, if not all, of these more than 7,000 retirees with no health insurance until they
become Medicare[-Jeligible.”

The most numerous and detailed comments in opposition to the proposed rule came from AARP
and its individual members. Since AARP is here today to explain their position on our rule, there
is no need for the Commission to elaborate further here.

DRAFT FINAL RULE

After considering the public comments, the Commission concluded that the evidence they
presented supported the exemption. The rule’s supporters produced evidence that the Erie
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County rule has had, and would continue to have, the unintended consequence of diminishing
employer-provided retiree health benefits. The rule’s opponents, however, produced no contrary
evidence. Thus, the majority of the Commissioners feared that, if the Commission failed to act,
many more retirees would lose their benefits as a result of the Erie County policy. Accordingly,
the Commission’s draft final rule would exempt from the ADEA the practice of coordinating
employer-sponsored retiree health benefits with eligibility for Medicare.

When the draft final rule was submitted to the Commission for a vote, four of the five
Commissioners voted to approve it. The fifth Commissioner, Stuart Ishimaru, voted to put it on
the Commission agenda, necessitating the convening of a public Commission meeting on the
matter in accordance with the Sunshine Act. During that meeting, held on April 22, 2004, the
rule and its history were formally presented to the Commissioners by the Commission’s Office of
Legal Counsel. Commissioners gave opening statements, asked questions of the presenting staff
and fully deliberated before voting to approve the rule. The vote was 3-1, with Commissioner
Ishimaru voting against the rule. Commissioner Paut Steven Miller, who had originally voted to
approve the rule, was unable to be there that day. The Commissioners’ statements and a
complete transcript of the meeting proceedings are set forth on the Commission’s web site at
WWW.EE0C.EOV.

Once the Commission approved the draft final rule, it was circulated to appropriate federal
agencies for review, pursuant to Executive Order 12067. These agencies reviewed and
commented on the proposed rule when the NPRM was circulated to them in July 2003. Under
E.O. 12067, the agencies have 15 working days for review and comment,

If no changes are necessary after the interagency coordination process, EEQC will then submit
the draft final rule for OMB review. OMB has up to 90 days to review the draft final rule before
EEOC publishes it in the Federal Register. If either the interagency process or OMB review
yields changes to the draft final rule, the Commissioners must vote again to adopt the amended
rule.

CONCLUSION

The Commission believes it has acted appropriately for the benefit of retirees. The Commission
recognizes that there has been concern and uncertainty among older Americans about the action
we are taking. But we believe that this is due to misunderstanding. Several commentaries have
erroneously reported that we are acting to establish a new retiree health benefit system that takes
into account Medicare eligibility. That system already exists. .

When it adopted the Erie County rule, the Commission believed that that rule would protect
health benefits for retirees. In practice, however, that rule threatens to have the opposite effect
- it encourages employers to curtail or eliminate retiree health benefits. The Commission views
such a consequence as contrary to the public policy of encouraging health benefits for retirees,
and contrary to the spirit of the ADEA.
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The Commission cannot compel employers to provide health benefits for its retirees. It also
cannot contro! the spiraling costs of health care, nor affect the way businesses must account for
those costs on their balance sheets. However, the Commission can ensure that its rules do not
serve as an additional incentive to decrease retiree health benefits. After studying the issue for
three years, the Commission concluded that there was only one way it could end the negative
incentive created by the Erie County decision. The Commission’s new rule, providing a narrow
exemption from ADEA prohibitions for the coordination of health benefits with Medicare, would
remove this incentive.

Mr. Chairman, EEOC remains committed to the vigorous enforcement of the ADEA and to the
protection of older workers and retirees.

I thank you for your and the Committee’s time and attention to this important matter.
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Senator BREAUX. It seems to me in looking at this and looking
at the history of EEOC’s involvement that after the Erie County,
or during the Erie County consideration, apparently EEOC was
aware of what was happening out there and then the EEQC came
out and supported the decision?

Ms. SILVERMAN. That is correct. We actually filed a brief with the
court in support of their decision.

Senator BREAUX. Then what happened? Did a light bulb go off
somewhere and EEOC, after the decision was handed down, you
said, “Oh my God, what have we wrought?”

Ms. SILVERMAN. We originally made it part of our enforcement
policy, and then we started looking at the plans out there and what
we got back was just lots and lots of comments from our stake-
holders that this is the way the plans are offered and if you require
us to change our plans, we are just not going to offer these benefits,
and that this ruling is an anomaly and it is not the way that any-
body had ever thought the age discrimination law ought to apply
in this instance.

Senator BREAUX. Was it a question of having to figure out how
to handle the clear intent of the law with the practical effect of car-
rying out that intent in this particular circumstance? I mean, it is
pretty clear that EEOC stands for the proposition that you
shouldn’t discriminate based on age.

Ms. SILVERMAN. Correct.

Senator BREAUX. Here, you have a clear situation in the real
world where there is discrimination on age based on the fact that
when you reach a certain age, some other program is going to kick
in. The EEOC premise, however, is that you can’t do that. So I
guess initially, you all said, “Well, you can’t do that.” We support
the Erie case and we filed a brief in support of it, but then you
found out that the results of that position really created a situation
that was going to be worse for everybody?

Ms. SILVERMAN. That is correct. That is exactly what happened.
We saw that the effect of a law that we are responsible for enforc-
ing and that we believe strongly in was having unintended con-
sequences, and those unintended consequences were going to result
in less benefits for all retirees and that is why we decided to take
this further action and use our Section 9 exemption authority.

Senator BREAUX. Let me give you an opportunity to elaborate
further. I mean, how in this case does the allowance of discrimina-
tion based on age and this narrow area actually benefit the people
that the EEOC is charged with protecting their rights of not being
discriminated against based on age?

Ms. SILVERMAN. Well, the fact is that the coordination of benefits
with Medicare has been going on for years, as we mentioned, since
the Medicare law came into effect. What was happening, again,
was the ADEA, if applied to the way that they were providing ben-
efits, certainly most of the bridge plans out there would be per se
illegal under the law; particularly those offered in the public sector.
I think you will hear from schools, et cetera, that are dealing with
this.

So what we saw was that this wasn’t going to help anybody out
there if we enforced the law. It was really going to hurt people and
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it was going to hurt older people. So that is why we took the action
that we did.

Senator BREAUX. EEOC, I think, was probably aware over the
previous years that there was a difference based on age and the
type of health care that was offered by employers for their retired
workers before 65 eligibility age. Why hadn’t EEOC ever chal-
lenged any of those plans over all of those years?

Ms. SILVERMAN. You know, I am not quite sure of the answer to
that, but EEOC always had this position, from what I can tell, but
there was a question at one point in time whether retirees were
covered under the law. Slowly but surely, we got to the point of the
Third Circuit decision, where it all came down to whether or not
the Age Discrimination in Employment Act applies to retiree
health benefits.

So I think if it had been called to EEOC’s attention, they prob-
ably would have taken that position and probably did take that po-
sition before, that the ADEA covered retiree health benefits. I don’t
think the EEOC is saying now that the law doesn’t cover retiree
health benefits. But what we are saying is that we think this is a
proper use of our exemption authority because it is necessary and
proper and in the public interest.

Senator BREAUX. OK. Give me a statement, then. There are some
who would argue that, well, if we applied the nondiscrimination
based on age rule that it would somehow benefit in everybody get-
ting better coverage for their health benefits. I take it that ELOC’s
position, and I would like you to elaborate, would be that in the
absence of following the new position that EEOC has, that many
of the employers will just, in fact, cut benefits for their retirees.

Ms. SILVERMAN. What we learned in studying the issue over 3
years is that we were told that the majority of the plans out there
just simply don’t comply to the letter of our law, which requires
that if you offer these different benefits, it has got to be an equal
cost-equal benefit. It has got to meet that test. Most of the plans
out there don’t meet the test certainly the bridge plans. Unless
they are exactly duplicative of what is offered under Medicare, they
don’t meet that test. About 45 percent of employers that do offer
the bridge benefits, or 45 percent of employers, what they do for
younger retirees is they keep them on their current plan. So there
was that issue to begin with.

Senator BREAUX. Does EEOC have an idea about what do you
think will happen if your new position allowing the programs to go
forward will actually produce?

Ms. SILVERMAN. First let us talk about what would happen if we
didn’t act. If we didn’t act, there is this law looming out there.
There are plans that are already illegal under the law as it is. So
most employers that we are looking at would have to take an ac-
tion, and what we thought and what we have been told is that they
would probably cut their benefits for younger retirees, possibly cut
all their retiree benefits to come into compliance. Nobody said, with
escalating costs of retiree health benefits, that they were going to
prop up the over-65 retirees. So given that threat, we thought it
was in the best interest of all retirees to act in this instance.

Senator BREAUX. OK. With the action that you all have taken,
what do you think the situation will be? A
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Ms. STLVERMAN. We hope that the Age Discrimination in Employ-
ment law won’t—the application of it, with that not being a prob-
lem, it won’t cause more employers to look at their plans and thus
reduce their plans. We understand that retiree health benefits are
on the decline. We just didn’t want to add to that decline, and we
think that by taking this action, we will not add to that decline.

Senator BREAUX. Can you give me EEOC’s position on the allega-
tion by some that says you don’t really have any authority to do
what you do?

Ms. SILVERMAN. I think if you look at the Age Discrimination in
Employment Act, it did provide us authority in Section 9 to make
an exemption from the law when we thought it was in the public
interest, and we believe that this was in the public interest here.
This is a very narrow exemption. So we thought that what we were
doing was stopping the unintended consequences of the application
of the Age Discrimination in Employment law to this common prac-
tice of coordinating retiree health benefits with Medicare eligibility.

Senator BREAUX. Would you all prefer having some direction
from Congress that clearly spells that out?

Ms. SILVERMAN. We have been aware that Congress has been
looking at this issue simultaneously, and we were perfectly com-
fortable with Congress acting. But, we never heard from Congress
at any time during our rulemaking proceeding, which has been
going on for 3 years, that what we were doing was incorrect or out
of bounds or out of our authority. .

Senator BREAUX. But your lawyers tell you they feel comfortable
with the decision that you have taken based on existing laws?

Ms. SILVERMAN. Yes.

Senator BREAUX. OK, Ms. Silverman. Thank you so very much.
We appreciate your being with us and testifying.

Ms. SILVERMAN. Thank you, Senator.

Senator BREAUX. Thank you.

Senator BREAUX. We would like to welcome up a panel now con-
sisting of Dr. Patricia Neuman, who is vice president of the Kaiser
Family Foundation; Dr. Erik Olsen, president-elect of AARP, the
American Association of Retired Persons; Mr. Andrew Imparato,

president and chief executive officer of the American Association of
- People with Disabilities; Mr. Bruce Meredith, general counsel, Of-
fice of General Counsel of the Wisconsin Education Association;
and Mr. James Klein, who is president of the American Benefits
Council.

I thank all of you for being with us. We would like to start, if
we can, with Dr. Patricia Neuman with the Kaiser Family Founda-
tion. . : :

STATEMENT OF PATRICIA NEUMAN, VICE PRESIDENT, HENRY
J. KAISER FAMILY FOUNDATION, WASHINGTON, DC

Dr. NEUMAN. Thank you, Mr. Chairman. I am very pleased to be
here to testify on the state of retiree health coverage. :

More than three million retirees between the ages of 55 and 64
rely on_employer-sponsored benefit plans for their health coverage
today. Without this coverage, many who are in their late 50’s or
early -60’s, particularly those with health problems, would be hard
pressed to find comparable and affordable coverage on their own.
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Seniors, unlike early retirees, are fortunate to have Medicare as
their primary source of health insurance. Still, many, roughly 11
million seniors, rely on employer plans to fill in the gaps in Medi-
care’s benefit package.

Over the past 15 years, the share of employers offering retiree
health benefits has declined dramatically, from 66 percent in 1988
to 38 percent last year. This decline is a function of the rising num-
ber of employers terminating coverage as well as fewer newer com-
panies offering retiree health benefits. Sustained double-digit in-
creases in retiree health costs are a major factor in this decline.
The total cost of retiree health benefits increased by nearly 14 per-
cent between 2002 and 2003. : :

Against this backdrop of rising costs and eroding coverage, two
recent events are being monitored for their potential impact on re-
tiree health benefits. The first is the new Medicare drug law, and
the second is the proposed final rule adopted by the EEOC which
others are discussing today.

Employers have implemented a number of strategies to curb
their costs in response to rising health care costs and to changes
in accounting rules adopted by the Financial Accounting Standards
Board in the early 1990’s. Notably, the survey that we conducted
with Hewitt Associates, the Kaiser/Hewitt Survey on Retiree
Health Benefits, found that nearly half of all firms offering retiree
health benefits have placed caps on their financial liability for
these obligations. Among firms with caps, nearly half have already
hit their cap and another third say they are likely to hit their cap
in the next one to 3 years. Often, these caps result in a shift in
financial obligation from the employer to the retiree.

To understand more about how employers respond to cost pres-
sures, our survey asked employers to report changes made in the
past year and changes they are likely to make in the next one to
3 years. However, it is very important to note that this survey was
conducted prior to the enactment of the Medicare drug law, so the
findings from our survey do not reflect employers’ reaction to the
new legislation.

Our survey suggests that current retirees appear to be shielded
from outright terminations in coverage. However, the news is far
less promising for current workers. Ten percent of surveyed em-
ployers said they had eliminated subsidized health benefits for fu-
ture retirees in the past year, which would be current workers, and
that mostly affects new hires. Looking to the future, 20 percent
said they are likely to terminate subsidized health benefits for fu-
ture retirees. There also appears to be substantial interest among
employers in providing access only to health benefits, having retir-
ees pay 100 percent of their own costs. These findings of our survey
are consistent with the examples in the letter that you referenced,
Mr. Chairman.

Far more common than benefit terminations are increases in re-
tiree premium contributions and cost sharing. In the past year, 71
percent of firms said they had increased retiree premium contribu-
tions and 57 percent increased retiree prescription drug cost shar-
ing requirements. Again, looking to the future, more of the same
seems in store. Nearly nine in ten employers said they are likely
to increase retiree premium contributions and more than two-
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thirds said they are likely to increase deductibles, physician office
copays, and out-of-pocket limits.

With the recent enactment of the Medicare drug law, there is
much interest in whether the legislation will accelerate the erosion
of highly valued retiree health benefits or reverse these trends by
allowing more employers to stay in the game by alleviating some
of the cost pressure. The law allows employers to maintain benefits
by offering considerable financial incentives, more flexibility, and
multiple options for coordinating around Medicare.

. Employers have a number of options to consider. They could, for
example, accept the subsidy from Medicare and provide a benefit
that is at least as equivalent in value to the standard Medicare
drug benefit. They could decline the subsidy and instead choose to
supplement the new Medicare Part D benefit in some manner. Or
they could terminate coverage altogether.

How employers respond is, of course, of critical interest. The rel-
ative generosity of employer coverage as compared to the forth-
coming Medicare drug law could add to concerns among seniors
about losing this valued coverage and we plan to continue our ef-
forts to-monitor employers’ activities in this area. :

While millions of retirees enjoy the financial protections offered
by employer-sponsored plans today, all signs do point to an erosion
of this coverage in the years ahead, an erosion that was predicted
prior to the enactment of the Medicare drug law. Continued erosion
of this coverage has the potential to undermine the health and
financial security of retirees as they grow older and underscores
the need to monitor these trends in the future and their impact on
aging Americans.

Thank you, Mr. Chairman.

Senator BREAUX. Thank you, Ms. Neuman.

[The prepared statement of Ms. Neuman follows:]
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Statement of Patricia Neuman, Sc.D.

Thank you, Mr. Chairman and Members of this Committee. | am pleased to be
here to testify on the state of retiree health coverage. | am Patricia Neuman, a Vice
President of the Henry J. Kaiser Family Foundation and Director of the Foundation’s
Medicare Policy Project. | am also an associate faculty member at the Johns Hopkins
University School of Public Health in the Department of Health Policy and Management.

Employer-sponsored health plans play a critical role in providing health insurance
for retirees—both those who are considered early refirees between the ages of 55 to 64
and for retirees on Medicare. For just over three million retirees ages 55 to 64, employer
plans bridge a potentially risky gap in coverage between the time they leave employment
and when they are first eligible for Medicare. This coverage provides needed health
insurance for early retirees at a time in their lives when they are likely to face increasing
heaith problems and might otherwise find comprehensive, affordable health insurance
difficult to obtain. For one in three seniors with Medicare; employer-sponsored health
plans have been a vital source of supplemental coverage and the primary source of
prescription drug coverage.

Over the past fifteen years, the share of employers offering retiree health benefits
had declined dramatically. This erosion threatens 1o increase the number of early
retirees who are uninsured and to diminish needed supplemental coverage for seniors
on Medicare. Sustained double-digit increases in health care costs for retirees are
expected to result in continued cutbacks in the future. Within the last two years, several
large employers have announced plans to cut back on their refiree health obligations.
For example, Sears Roebuck and Company recently announced that, starting January
2005, retiree health benefits will no longer be available for new hires and will be
eliminated for all employees under age 40.! Aetna recently announced it would cut
subsidies for retiree health benefits for those who retire in 2004.2 Lucent Technologies,
Inc. did not eliminate benefits but made severe cuts in retiree health coverage and
substantially raised retiree contributions to premiums.?

Against this backdrop, two recent events are being monitored for their potential
impact on the future of retiree health coverage. First, the Medicare Prescription Drug,
Improvement, and Modemization Act, enacted in 2003, provides $88 billion in direct and
indirect subsidies for employers to encourage them to maintain health benefits for
Medicare-eligible retirees. Clearly a hot-button issue throughout the debate over the
new law was the question of whether a new Medicare drug benefit would accelerate the
erosion of highly-valued retiree health benefits. How employers respond to these
incentives is a critical concern, and one that the Foundation will continue to monitor.

' Sandra Guy, “Sears says benefit cuts meant to help it compete,” Chicago Sun-Times, 28
January 2004, Financial Section, p. 33.

2 Diane Levick, “Aetna Accused of Breaking Promises,” Hartford Courant, 1 May 2004, Business
Section, p. E1.

% Ellen Schultz and Theo Francis, “How Lucent’s Retiree Programs Cost it Zero, Even Yielded
Profit,” Wall Street Journal, 29 March 2004, p. A1.
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The second recent development that could impact the future of retiree health
benefits, particutarly for Medicare-efigible retirees, is the proposed final rule adopted by
the Equal Employment Opportunity Commission, making it easier for employers to
coordinate benefits with Medicare, without violating the Age Discrimination in
Employment Act.

Given the value of employer-sponsored benefits fo retirees, the sustained
erosion of this coverage has the potential to undermine the health and financial security
of retirees as they grow older and underscores the need to monitor trends in retiree
coverage and their impact on aging Americans.

The Role of Retiree Health Today

Early Retirees

More than three million retirees between the ages of 55 and 64 rely on employer-
sponsored plans for their health insurance coverage (Exhibit 1). For early retirees,
employer plans generally provide access to relatively affordable and comprehensive
coverage. Without this coverage, many retirees who are pre-65 and too young for
Medicare would be hard-pressed to find comparable, affordable coverage on their own.
If an employer terminates retiree health benefits, the retirees do not have a right under
COBRA to purchase health coverage through a plan offered by their former employer.

Older adults without employer-sponsored benefits often tum to the non-group
individual market for health insurance coverage. Unfortunately, the individual market
has proven to be a less than reliable source of affordable coverage—particularty for
those with either a history of medical problems or those with modest incomes.
Premiums in the individual market can be expensive for early retirees, presenting a
considerable financial hurdle for those living on fixed incomes. And often, their benefits
are less generous than those typically offered o retirees by employers.

For example, a 60-year old man in Baltimore City who is a non-smoker could find
a policy with a $235 monthly premium, a $500 deductible, a 20% coinsurance on office
visits after the deductible, and a $500 limit on prescription drug coverage.* He could find
a policy with a lower premium of $159/month but would face both a higher deductible
and higher coinsurance. By contrast, a retiree of the same age would most likely pay
considerably less in monthly premiums and have more generous benefits. According to
the 2003 Kaiser/Hewitt Survey on Retiree Health Benefits, the weighted average retiree
premium contribution was $166 per month in 2003. Even if retiree contributions to
premiums increased by 20% between 2003 and 2004, a retiree in an employer plan
would pay far less in premiums than they would in the individual market. Also, unlike the
example of the policy in the individual market where caps on pharmacy benefits are
becoming increasingly common, absolute limits on drug benefits offered by employer
plans are rare.

Some early retirees—particularly those with health problems—are unable to buy
insurance in this market at any price; and those who can, are likely to face substantially

4 Quotes from EHealthinsurance.com, htmsleww.ehga|minsurance.com/ehilWeioome.ds,
accessed May 11, 2004.
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higher premiums. According to two reports prepared for the Kaiser Family Foundation,
one by Karen Pollitz and cofleagues fram Georgetown University, and the other by
Deborah Chollet and Adele Kirk of the Alpha Center, insurers in the individual market
tend to underwrite aggressively—screening applicants for pre-existing conditions,
excluding coverage for the services people with specific health conditions need, or
denying coverage altogether. In states where insurers are not required to guarantee
issue, for example, insurers may deny coverage for such common conditions as
rheumatoid arthritis, chronic headaches, angina, kidney stones, heart attacks, and
stroke.

High-risk pools are another option in 31 states. Retirees in states with high-risk
pools can buy coverage, without regard to medical history. Premiums, however, tend to
be higher than those in the-individual market, which limits the number of people who can
afford to avail themselves to this opportunity.

Given these limitations, the erosion of employer-sponsored retiree health )
coverage puts early retirees at risk of being uninsured. While health insurance matters
to people of all ages, it is especially important to retirees who, as they grow older, tend
to experience more acute and chronic health problems. Mid-life and older aduits are far
more likely than younger aduits to report being in fair or poor heaith and to have chronic
health conditions such as heart disease, arthritis, and diabetes. They tend to have a
greater need for medical services that can be prohibitively expensive without the
financial protection offered by heaith insurance. And, at this stage in their lives, if they
are unable to purchase health insurance in the individual market, they may notbeina
position to return to work or find another job that offers heaith insurance.

Retirees 65+ on Medicare

Seniors, unlike early retirees, are fortunate to have Medicare as a safety-net
insurer and as their primary source of health insurance. Still, many have come to rely on
employer-sponsored retiree plans to provided needed assistance in supplementing
Medicare’s benefits. The erosion of retiree benefits to date, coupled with predictions of
future terminations in coverage, higher premiums and cost-sharing, and additional
cutbacks in benefits (discussed below) pose serious concems for the financial security of
retirees. : ’

Today, more than a third of all people ages 65+ (about 11 million seniors) have
supplemental coverage from an employer plan (Exhibit 2). Employer plans, like other
forms of supplemental coverage, assist with Medicare’s cost-sharing requirements and
help pay for services, such as prescription drugs, not covered by Medicare. In fact,
employer-sponsored plans are the primary source of prescription drug coverage for
people on Medicare.

Retiree health benefits for seniors are typically more generous than other
sources of supplemental coverage with the exception of Medicaid, which is only an
option for those with low incomes. In general, employer plans have annual out-of-pocket
limits that help to protect retirees from catastrophic spending. They also cover
prescription drugs but without separate drug deductibles or benefit limits. By contrast,
most Medigap polices do not cover prescription drugs, and the three standard policies
that do cover pharmacy costs all have caps on these benefits. Likewise, about a third of
enrollees in Medicare Advantage in 2003 are in plans that do not provide drug coverage,
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and among enroliees in plans with drug coverage, about one in five face an annual cap
of $750 or less.? At the same time, retiree contributions to premiums for employer-
sponsored plans tend to be substantially lower than premiums charged for Medigap
policies with more limited drug coverage, giving seniors far more bang for their buck.

Because of their relatively generous benefits, employer plans help shield retirees
from substantial cost burdens underscoring why the erosion of retiree health coverage
has been and continues to be a serious concem. Seniors with employer-sponsored
coverage have substantially lower rates of cost-related prescription drug skipping than
do those with other sources of coverage. Only 15 percent of those with employer-based
coverage reported medication skipping for any cost-related reason compared to 39
percent of those in a Medicare HMO, and 25 percent with other private coverage,
according to preliminary findings from a 2003 survey of seniors being conducted by the
New England Medical Center, the Kaiser Family Foundation and the Commonwealth
Fund (Exhibit 3).

Rising Health Costs and the Erosion of Retiree Benefits

The prevalence of retiree heath coverage has declined dramatically over the past
15 years. Among large employers (200+ workers), who are far more likely than small or
mid-sized employers to offer retiree health benefits, the percentage offering retiree
coverage has dropped from 66 percent in 1998 to 38 percent in 2003, according to the
annual Kaiser/HRET Employer Health Benefits Survey. This decline is a function of the
rising number of employers terminating coverage, as well as fewer new companies
offering retiree health benefits due to rising health care costs (Exhibit 4).

Sustained double-digit increases in retiree health costs are clearly a major factor
in the erosion of coverage and are a significant concem among employers. According to
the 2003 Kaiser/Hewitt Survey on Retiree Health Benefits, the total cost of providing
retiree health benefits increased by an estimated 13.7 percent between 2002 and 2003.
This growth is essentially the same rate observed among active workers during this
same time frame, according to the Kaiser/HRET Survey (Exhibit 5).

Caps on Future Retiree Health Obligations

In response to these cost increases and changes adopted in the early 1990s by
the Financial Accounting Standards Board (FASB) that required firms to account for their
future retiree health obligations, employers have implemented a number of strategies to
curb their costs. Of note, our survey found that roughty half of alf large (1,000+ workers)
private-sector employers that offer retiree health benefits to 65+ retirees have imposed
caps on their future obligations for retiree health coverage (Exhibit 6). Among firms that
have caps on their retiree health obligations, nearly half have already hit the cap, and
another third say they are likely to hit the cap in the next one o three years.

5 Achman and Gold, Trends in Medicare+Choice Benefits and Premiums, 1999-2003, and Special
Topics, December 2003.
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Efforts to Limit Employers’ Retiree Heaith Costs

While there have been a number of highly publicized decisions by employers that
resulted in the termination of benefits for current retirees—such as the Bethlehem Stee!
bankruptcy that resulted in a loss of health benefits for 95,000 retirees—our survey
suggests that terminations are more likely to affect future retirees (current workers) than
current retirees. Among surveyed employers offering health benefits to retirees, ten
percent said they had eliminated subsidized health benefits for future retirees in the past
year (Exhibit 7). Most of these terminations affect a subset of employees, generally
those who were hired after January 1, 2003 (e.g., “new hires”).

Far more common than benefit terminations are increases in retiree contributions
to premiums and cost-sharing requirements. In the past year, 71 percent of participating
large private-sector firms increased retiree contributions to premiums and 57 percent
increased retirees’ prescription drug cost-sharing requirements. More than a quarter of
all surveyed employers said they increased hospital copayments (26%) and out-of-
pocket limits (29%), and more than a third reported increasing deductibles (34%) and
physician office visit copayments (37%) in the past year (Exhibit 8).

Loaking to the near future, the Kaiser/Hewitt Survey on Retiree Health Benefits
offers reason to suspect that the trend of declining retiree health benefits will continue;
however, it is important to emphasize that this survey was conducted prior to the
enactment of the Medicare legislation and does not reflect employers’ likely response to
the changes and incentives in the new law.

When asked about their likelihood of discontinuing coverage for their retiree
populations, only two percent said they are very or somewhat likely to terminate all
subsidized health benefits for current retirees. Again, this suggests that current retirees
are largely shielded from terminations in coverage. However, the news was far less
promising for current workers, or the retirees of the future. One in five-surveyed
employers said they are very or somewhat likely to terminate all subsidized health
benefits for future retirees. Serious consideration is also being given to providing access
to health benefits but having retirees themselves pay all of their costs. A quarter of
surveyed firms reported that they are very or somewhat likely to require retirees to pay
100 percent of the cost of coverage (Exhibit 9).

Premium and cost-sharing increases are far more likely in the next few years,
according to employers in our survey. To help ameliorate the effect of rising retiree
health care costs, many employers said they would seriously. consider major changes in
their benefits, including increasing retiree contributions to premiums (86 percent), raising
cost-sharing for prescription drugs (85 percent), and increasing deductibles (75 percent).
And roughtly two-thirds of all surveyed employers said they are very or somewhat likely
to increase physician office visit copayments (69 percent) and out-of-pocket limits (65
percent) (Exhibit 10). Again, it is important to note that these findings are from the
summer of 2003, prior to the final passage of the Medicare legislation.

Medicare Modernization Act

There is substantial interest in how the Medicare drug law will influence
employers’ decisions regarding retiree health benefits. The issue received considerable
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attention during the legislative debate and contributed to the final shape of the Medicare
law. Concemed about the possibility that a new Medicare benefit would accelerate the
erosion of highly-valued retiree heaith benefits, policymakers designed the law to include
financial incentives for employers to remain a primary source of drug coverage for the
Medicare population.

The Medicare Prescription Drug, Improvement, and Modemization Act of 2003
encourages continued coverage of retiree health benefits by offering employers
considerable financial incentives, flexibility, and muitiple options for coordinating their
plans with Medicare. The new law includes tax-free direct subsidies equal to 28 percent
of total drug costs between $250 and $5,000 per retiree if the employer plan provides
drug coverage that is at least actuarially equivalent to the standard Medicare drug
benefit. Today, most employers offer drug coverage that is of greater actuarial value
than the standard Medicare drug benefit. However, the law does not preclude
employers from scaling back drug coverage to the standard Medicare level and still
receiving the financial subsidy. '

How employers will respond to the new Medicare legislation with respect to
benefits offered to Medicare-eligible retirees is a critical concern but will only become
apparent after employers have had sufficient time to understand and analyze the
implications for their firms. Employers have a number of options to consider. They
could, for example:

« Accept the 28 percent subsidy and maintain benefits at their current
value, or modify their benefit design to be equivalent in value to the
standard Medicare drug benefit;

« Decline the subsidy, and, instead, choose to wrap around or supplement
the new Medicare Part D benefit in some manner; however, if they take
this approach, their contributions will not count toward retirees’ out-of-
pocket limit; or

« Terminate retiree health coverage altogether.

Some suggest that the 28% subsidy will allow employers to “stay in the game” by
alleviating some of the cost pressure. Others are concerned that the new Medicare
benefit may give employers an opening to cut back on their retiree health obligations,
which is a concern because the benefit is substantially less generous than the typical
employer plan.

Concluding Thoughts

Today, millions of retirees—both pre-65 and seniors on Medicare—enjoy the
financial protections offered by employer-sponsored retiree health benefits. But, all
signs point to an erosion of this coverage in the years ahead—an erosion that was
predicted prior to the enactment of the Medicare drug law.

It now seems clear that fewer workers can count on such coverage when they
retire. Fewer employers are offering retiree health benefits, and those that do are clearly
looking for ways to limit their own financial liability. As a result, the current generation of
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workers will be far less likely than their parents’ generation to receive the same level of
employer-sponsored retiree health benefits, if they get retiree coverage at all.

How employers will respond to the new Medicare drug law is clearly a critical
concern but remains unclear at this time. The drug benefits offered by employers to
Medicare-eligible retirees are far more generous than the standard drug benefit set forth
in the new law. The typical employer plan does not impose a separate drug deductible
nor interrupt coverage at a given benefit level until a retiree’s drug spending reaches a
set out-of-pocket limit (e.g., no doughnut hole). The relative generosity of employer
coverage, as compared to the forthcoming Medicare drug benefit, could add to concems
among retirees about losing valued drug coverage.
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Exhibits

Exhibit 1

More than half of retirees ages 55-64 have
‘employer-sponsored health benefits

Of the 5.8 million retirees
ages 55-64, 3.3 million
{57%) have employer-
sponsored coverage.

Retired
5.8 million

Total Number of People Ages 55-64 =
27.4 million

Source: Usban insthut gnalysis of CPS based on data from the 2003 Annual Social and Economic

Exhibit 2

One in three seniors with Medicare also have
employer-sponsored health benefits

Employer-
Sponsored
33%

8%

Other public \ Medicald
2% 8%

Medigap
30%

Total = 32.7 million nondnstitutionalized
elderly Medicare beneficiaries
Note: Numbers may not 303 9 100% dus 1o rounding.
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Exhibit 3

Seniors with employer prescription coverage are
less likely to skip medications due to cost

39%
38% 7%
26% 25%
15% 15%
Medicare State No Drug Madicaid Other Employer Other Pubiic
HMO Pharmacy Coverage Private
Programs

Note: Anatysis of seniors in sample with ctassifiable drg coverage.
SOURCE: Pretiminary analysis from mmmmmewwcmmmus—mnm-m

Exhibit 4

The share of employers offering retiree health
benefits has declined

86%

1988 1991 1993 1995 1998 1999 2000 2001 2002 2003

All Large Firms (200+Workers)

Noty: Based on rasponses of firms that offer health benefds 10 active workers. Tests found ro.
shown: 1908-1999, 19992000, 2000-200t, 2001-2002, 2002-2003. in 2003, the sampte was stratfied 1D mmmmmw
aency ol retires benetts offered by tage fimns (200 or mare workars) for this.

@ US. Contus. This had the effect of increasing e reponed
b The dflerences nmmwu{'

%’a’dwm
s;:;u‘:wa‘ 'WMMW!MMMMMMWdWMMW&
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Exhidt §

Total retiree health costs increased on average by
13.7% between 2002-2003; similar to active workers

Average Increase In health costs reported by employers:

13.7% - 13.9%

KFF/Hewitt 2003 Survey on KFF/HRET 2003 Employer
Retiree Health Benefits Health Benefits Survey

Exhibit 6
Nearly half of large private-sector employers
offering health benefits to 65+ retirees have caps
on their firm’'s contributions

Of farge private-sector amployers with a cap,
porcentage that anticipate hitting the cap:

100%
Have akeady hit
the cap

Yes, anticipate hitting the
€ap within the next year

Yes, anticipats hitting the
c2p within the next 3

-/

B No, do not anticipate
i hitting the cap

Note: Bawad on responses from privats-sector Sens with 1,000 or that offer
SOURCE: KalserHewlit 2003 Survey on Ratiree Heaith Benslits, Jarnsary 2004.
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Exhibt 7
Seven in ten employers reported increasing retiree
premium contributions in the past year; one in ten
terminated benefits for future retirees

7%

1% 10%

T e

increassd Retirse Added or improvad Provkied Access-Only Terminated AR Shifted to a Defined
[+ to c g o fits  to Health fits with Heatth  C
Pramiims for Retiress Ratires Paying 100% of  Benefits for Future
Retirses

Costs

Note: B2sed on responses from private-4actor Noms with 1,000 o More employees that offer retices heatth benefits.
SOURCE: KaiseriHewitl 2003 Survey on Reiiroe Heatth Banefits, January 2004,

Employers reported increases in retirees’ cost-
sharing for health benefits in the past year

Shified fom  Iplemesied
Physictan  Decuctibles Owt-of-Pockst  Hosphtal OutciPockst Ratirees’ Copaymmnts Tiered Cost-
to Sharing for

Orng
Copaymenis  Office Visit Units
or Copayrants Cost-Sharing
Physician
Services

Colnsurance

Note: Basad on resporstes. Brms with 1,000 or mora
SOURCE: Wm&mmmmmmm.
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Exhibit 9
Nearly nine in ten employers say higher retiree premium
contributions are likely in the next three years;
two in ten say terminations for future retirees likely
Percent of employers report lh" following changes are likely:
88%

@ Somowhat Likely
& Vory Likely

increase Retires Provide Access  Offer Catastrophic  Shifi 10 Datfined Tarminate AN Asd or kmprove Terminate All
Contrlbutions to Only to Health Plan Maaith 08 oF Heatth
Pramiums Benefits with Savinga Account Approach Benefits for Futwe Beneita for Beoefits for Current
Refirees Paying Retiress Retiress Retirses
400% of Costs

from fems with 1,000 or more:

hote: Based .
[EOURCE: Kalsertawia 2000 Survey on Retirne Haalth Benefts, January 2004,

Exhibh 10
Employers say increases in cost-sharing for retiree
health benefits are likely in the next three years
Percent of employers report the following changes are likety: ‘

85%

5%
& Somewhat Likely
& Very Likely

tacresse Drug ncream Tecresm increase Ow ncreass lncresse incrense Ous  SNIRt rom mplement
Copsymentsor Deducsbies Physicdan ofPocket Howmpltal ReSreey oftietwork  Copsywmentsto Tisred Come
Colnsurance Copayments Limas Copeyments Colnsurance Com-Shastng  Coinmsance Sharing for
Percentages Hospitats
- andor
Physiciane




33

Senator BREAUX. Dr. Olsen.

STATEMENT OF ERIK D. OLSEN, D.D.S., PRESIDENT-ELECT,
AARP BOARD OF DIRECTORS, GLENBROOK, NV

Dr. OLSEN. Thank you, Senator Breaux. My name is Erik Olsen.
I am president-elect of AARP. I am a real honest to goodness Medi-
care beneficiary who receives a retirement benefit from my com-
pany. I am from Glenbrook, NV, and I am a volunteer.

First of all, I want to thank you for the opportunity to address
the importance of retiree health benefits for all retirees and the
critical need for employers to continue to provide these benefits to
supplement Medicare.

AARP has been seeking an equitable solution to the age discrimi-
nation issues. It is in the interest of everyone—employers, unions,
retirees—to find an alternative to the EEOC rule that best protects
retiree health benefits. An equitable solution is not one that denies
benefits to the oldest and often sickest retirees. Unfortunately, this
is the solution the Commission has chosen. ‘

Its rule sanctions age discrimination. It allows employers to ter-
minate the supplemental health benefits of older retirees while pro-
viding benefits to younger retirees that may be significantly better
than Medicare. The rule will risk millions of older retirees losing
their health benefits by encouraging employers who currently pro-
vide health benefits to older retirees to consider dropping them.

Supplemental health benefits cover many of the costs and serv-
ices not covered by Medicare. More than 12 million Medicare bene-
ficiaries currently receive some form of retiree health benefits that
are vital to their health and economic security. Employers may le-
gally coordinate these supplemental benefits with Medicare so that
older retirees are generally much less expensive to insure than
younger retirees.

AARP believes the EEOC rule is both 1llegal and unsupported by
its own record. It does not protect the rights of older workers or
retirees or enforce the ADEA. Congress recently rejected a similar
amendment. Rather than heaith policy, the Commission should en-
force the age discrimination laws.

In considering the rule, the Commission did not assess how many
Medicare-eligible retirees will lose their employer-provided supple-
mental benefits, where or whether they will find alternatives, or
how they will afford them. Nor did it assess the impact of the re-
cent improvements to Medicare, including tens of billions of dollars
in employer subsidies to encourage employers to maintain these
benefits.

The Commission has also ignored broader public sentiment. Al-
most 60,000 people filed comments in opposition to the rule. More
than 160,000 people contacted Congress. The lack of public enthu-
siasm for the rule is pervasive.

In a broad AARP national survey of people aged 50 and above,
73 percent disagreed with the EEOC ruling. This sentiment pre-
vails among all age and demographic segments, all political affili-
ations, and all income levels. In fact, younger AARP members, be-
tween ages 50 and 65, as well as union members, were slightly
more likely to disagree with the ruling than the average group, and
this report is available in the back of the room. It is called, “Per-
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ceptions of the EEOC Ruling Among the 50-Plus Population.” We
have released that survey today. Finally, 79 percent believe that
Congress should take steps to prevent age discrimination in retiree
health benefits.

The lack of support for the rule is especially troubling because
it represents an abrupt about face from the Commission’s position
only 4 years ago in its successful brief in the Erie County case. The
decade-long decline in retiree health benefits is not a result of the
age discrimination laws, but other factors such as health care cost
increases and accounting changes to the treatment of retiree health
expenses. I believe I just heard Ms. Silverman state that the GAO
report that she cited supported that contention, that the Erie
County was not one of the main issues.

We share with EEOC the goal of encouraging employers to pro-
vide retiree health benefits. We are encouraged by the EEOC’s will-
ingness to discuss with us a solution that better protects these ben-
efits for all retirees, regardless of age. We believe that it is possible
to design an approach that is equitable for older retirees and rea-
sonable for employers.

AARP and its members urge you to protect retiree health bene-
fits for both younger and older retirees. Thank you.

Senator BREAUX. Thank you, Dr. Olsen.

[The prepared statement of Dr. Olsen follows:]
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Senator Craig, Senator Breaux, and members of the Special Committee on

Aging.

Thank you for this opportunity to appear before the Committee. | wish to speak
about the importance of retiree health benefits for all retirees, and the need for
employers to treat both older and younger retirees equitably under the age

discrimination laws.

For many years, AARP has been asking Congress — and many of the other
groups and organizations represented at this hearing — to work towards an
equitable solution to the age discrimination issues raised for retiree health
benefits. An equitable solution is one that recognizes that all retirees, not just
young retirees, need the health benefits that employers provide to their retirees.
An equitable solution is one that addresses employers’ concems about
escalating health care costs and makes it feasible and attractive for them to

provide some level of heaith benefits for all its retirees.

An equitable solution is NOT one that denies benefits to the oldest and often
sickest and poorest group of retirees, under the assumption that this will

encourage employers to provide retiree health to younger retirees.

Unfortunately, this is the solution the EEOC, and the supporters of its rule, have

chosen.
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Let us be clear what the EEOC rule says: It exempts employer-provided retiree
health benefits from the federal Age Discrimination in Employment Act (ADEA).
It explicitly permits employers to discriminate by terminating or reducing the
supplemental health benefits they provide to older retirees. Regardless of its
impact on younger retirees, this rule will risk millions of older retirees getting
substantiaily fewer health benefits than they currently receive. The EEOC rule
will encourage employers who currently provide health benefits to older retirees

to consider dropping them.

The importance of retiree health benefits is clear. In the wake of a national
debate on how best to improve health bensfits, including employer-provided
benefits, for Medicare-eligible retirees, it surely is not in the “public interest” to
encourage employers to eliminate supplemental health benefits for these same
people. In fact, the recently enacted Medicare prescription drug law included
tens of billions of dollars of direct subsidies to employers to encourage them to

maintain these very benefits.

Medicare covers only about half of a typical beneficiary’s total health care costs.
Medicare beneficiaries must pay out of their own pockets for the many heaith
care services not covered by Medicare as well as for the deductibles, co-pays
and co-insurance, and premiums that Medicare requires. Services not covered
by Medicare include routine dental, vision and hearing care, long-term care,

certain preventive services, and, most importantly, prescription drug benefits.
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Even after the Medicare prescription drug benefit takes effect, in 2006,
beneficiaries will stilt be responsible for the premium costs, deductibles, and

coinsurance associated with that benefit.

Persons receiving retiree health benefits typically have coverage similar to that of
those who are still working. While a retiree’s liability for the costs of health
services under a retiree health plan varies from plan to plan, most include some
drug coverage and caps on their annual out-of-pocket costs. Retirees who do
not have access to employer-provided retiree health, or who lose it, must look to
the private market. But, there is no assurance that the private market will offer a
plan with benefits comparable to those that an employer provides; or that is
affordable. Moreover, persons who lose their employer-provided benefits after
their initial year of Medicare coverage have no guarantee of acceptanée into any
plan (unless a Medicare Advantage plan is available). This is, of course, a
particular problem for persons who are disabled or otherwise have a pre-existing

health condition.

AARP believes the rule is iilegal, unsupported by the meager record compiled by
the EEOC and, most importantly, bad civil rights and health care policy. (See
attached copy of AARP’s September 12* comments to the EEOC on the

proposed rule).
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The rule is illegal because EEOC does not have authority to rewrite the laws that
Congress has written. EEOC's authority to issue exemptions under sec. 9 of the
ADEA is very limited — as its own regulations make clear. Congress did not —
and could not — give EEOC authority to.amend the ADEA just because the
Commission may now digagree with the policies Congress enacted. The
extraordinary and improper reaéh of the rule is highlighted by the fact that less
than six months ago Congress refused to amend the ADEA with-fanguage almost

identical to this rule.

The rule is also illegal because its purpose is not to protect or expand the rights
of older workers and retirees or t;) otherwise enforce the ADEA. Rather, itis
intended to influence the actions of employers with regard to the provision of
health care to a select group of retirees. The Commission argues that this is

justified by the “public interest.”

But, nowhere in the ADEA — or any other law — is EEOC given authority to
determine what is good health care policy for the United States. Surely thatis a
task for the Congress, not an administrative agency whose sole responsibilify is
to deter employment discrimination. EEOC’s lack of expertise in this field is
particularly notable when one reads the record it has compiled in an effort to

support the rule. No effort was made to determine the wider impact the rule
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would have on the persons most affected — Medicare-eligible retirees - or how

the recently-enacted Medicare prescription drug law will affect employer conduct.

When determining the “public interest,” the EEOC simply ignored the “public” —
the tens of thousands of people who filed comments objecting to thé rule and the
tens of thousands more who opposed similar legislation last fall. Almost 60,000
people filed comments with the EEOC in opposition to the rule. More than
160,000 people contacted the Congress during its debate on the Medicare

prescription drug act to object to a similar provision (sec. 631).

Unlike the EEOC, Congress heard the public’s voice and deleted that provision
from the final law. And, in just the past three weeks, more than 75,000 people
have contacted the EEOC and/or their Member of Congress to ask that Congress

step in to prevent this rule from taking effect.

The lack of public enthusiasm for the EEOC’s rule is pervasive. Earlier this
month, AARP fielded a nationally representative survey of 3,142 people aged 50
and over (1,806 were AARP membeﬁ) asking questions about the EEOC rule
and retiree health benefits (“Perceptions of the EEOC Ruling Among the 50+
Papulation”). Over seven in ten (73%) people aged 50 and over disagree with
the EEQC's rulihg, including strong majorities of both AARP members (74%) and

non-members (71%). We found this sentiment prevails among all the age and
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demographic segments represented in the survey, and among all political

affiliations and income levels.

In fact, younger AARP members, between ages 50-65, are slightly more likely to

strongly disagree with the ruling — and this is the group EEOC says it is helping!

The survey included arguments both for and against the EEOC’s ruling. Less
than one-quarter (24%) of the 50+ population agree with argument that the
“employers who provide retiree health benefits should be able to save money by
- offering more generous benefits only to younger retirees not eligible for
Medicare.” Conversely, almost eight in 10 (78%) agree that “it is unfair and
discriminatory for employers to reduce or eliminate health benefits for its retirees

aged 65 and oider while offering these benefits to its younger retirees.

Seventy-nine percent said that “Congress should take steps to insure that
companies that provide retiree benefits do not decide based on age who gets

these benefits.”

The record is also devoid of anything that would lead one to conclude the rule will
have the desired, or required, effects. It certainly won't further the non-
discrimination goals of the ADEA. It certainly won't protect the retiree health

benefits of people as they age. There is no empirical evidence that employers
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will be encouraged to pr_ovide retiree health benefits to any retirees if the rule
takes effect. Even those writing in support of the rule make no promises to
provide, or continue to provide, retiree health benefits to younger retirees.
Indeed, had the Commission bothered to look, it would have found ample
evidence to suggest that eliminating retireé health benefits for older retirees is
often just one step towards eliminating it for all retirees. This is exactly what
happened to an AARP member in Louisiana who worked for a predecessor
company of Intemational Minerals and Chemicals Global corporation. As.of
January 1, 2004, IMC Global ceased providing retiree health benefits to retirees
above age 65. And, any employee under age 50 as of April 2003 will not get

retiree health benefits upon retirement.

The EEOC says that this rule protects everyone’s health benefits. But, it is clear
that this rule does not protect the benefits of older retirees. More than 12 million
Medicare beneficiaries currently receive some form of health benefits from their
former employers. The EEOC did hot try to assess how many people will lose
.their employer-provided supplementai benefits, where or whether they will find
altemative benefits, or how they will afford those benefits. The record has no
assessment of how the insurance industry will adapt, if at all, to the needs of this
- potential influx ;af private beneficiaries. Nor does the record address what will
happen to the great number of older retirees who are disabled or have pre-
existing medical conditions that may disqualify them from any ~ or any affordable

— private Medigap policy.
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Perhaps the most glaring omission in the record is EEQC'’s failure to assess how
the improvements made to Medicare - including the tens of billions of dollars of
direct subsidies to employers - made by the Medicare prescription drug faw will
affect employer practices. In fact, the new law benefits employers regardiess of
whether they qualify for the financial subsidies provided by Congress. The
addition of a prescription drug benefit to Medicare correspondingly, and
substantially, reduces an employer’s cost for a éupplemental heatth benefit for

older retirees.

'Congress was seeking ways to KEEP employers in the retiree health system, not
ways to make it easier for them to exit that system. The EEOC rule obviously

does the latter.

The lack of evidence in the record is especially troubling because this rule
represents an abrupt about-face from the EEOC’s position on the same issue
only four years ago. In its brief to the.3" Circuit in the Erie County case, the -

Commission stated:

Health insurance benefits can be a costly employee benefit. Employers
should not have their hands tied in their efforts to maximize the benefits
for all employees, current and former. The answer to this conundrum,
however, is not to arbitrarily exclude a group of individuals from the
protection of the statute. The answer is for the employer either to rely
upon distinctions that are not age-based or to structure any age-based
distinctions in a manner that comports with the ADEA . ..
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There is hardly any discussion in the record of either the real reasons employers
have been leaving the retiree health system or the real costs associated with

providing these benefits to older retirees — and then eliminating them.

The paucity of support for the EEOC's position is highlighted by even a cursory
look at the recent history in this area. It is clear that the decade-long decline in
retiree health benefits has nothing whatsoever to do with the ADEA and its
requirement that an employer provide these benefits in a fair and non-
discriminatory manner. Retiree héalth benefits were declining for many years
prior to the Erie County decision in 2000, for reasons having nothing to do with

the ADEA.

The dramatic decréase in retiree health can be traced back to the early 1990’5;
The beginnings of the extraordinary increase in the cost of all health care, the
restructuring of the private sector, the first wave of baby boomer retirements and,
perhaps most important, the decision by the Financiat Accounting Standards
Board in 1992 to require employers to account for these future expenses as
present liabilities, are all at fault. Over the past 15 yéars, there have been similar
declines in all types of benefits, including a shift from defined benefit to less-
costly, and less valuable, defined contribution pension plans and a shift of costs

for employee health care from the employer to the beneficiaries.
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Another fact ignored by the EEOC is that Medicare-eligible retirees are
significantly less expensive to insure than younger retirees — sometimes the cost
is only 25% of the cost for a younger retiree — because employers are already
permitted to “coordinate” their retiree health benefit plans with Medicare. In the
guidance it issued in the wake of its success in the Erie County case — and
subsequently withdrew in favor of this rule — the EEOC noted that “employers
may take the availability of Medicare benefits into account in structuring their
health benefits to older retirees. As a result, employers may deduct from the
health benefits they provide any Medicare benefits for which those retirees are
eligible.” . In other words, employers who provide retiree health benefits to older
retirees do not have to duplicate Medicare's benefits, but merely supplement
them so that older retirees ultimately have same overall level of benefits as the
younger retirees, even though the source of their benefits is a combination of the
employer and Medicare. More than 75% of the employers who provide retiree
health benefits, provide them to their Medicare eligible retirees in this manner.
But, to the extent that employers perceive technical problems related to insuring -
that th:ese Medicare supplemental plans comply with the ADEA, AARP is pleased
to work on regulations, or legislation, that further clarifiy the legitimacy of such

“wrap-around” plans.

AARP recognizes that there are critical issues surrounding retiree health
benefits. As noted earlier, we have urged the Congress to look at these issues.

In the wake of the Erie County decision, it has become clear that employers need
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more guidance as to what they may and may not do under the age laws. For this
reasons, AARP was especially disappointed that the EEOC withdrew its

guidance that clarified that, when an employer provides retiree heaith benefits for
Medicare eligible retirees, the employer may incorporate Medicare’s benefits into

its retiree heatth plan (as discussed above).

In issuing the rule, EEOC Chair Dominguez indicated her willingness to discuss
with AARP a better solution to the issue than simply denying these benefits to the
oldest and often the sickest of beneficiaries. We are pleased to participate in
these discussions. But, please be assured that should these efforts not be
successful, AARP will not hesitate to take other steps to protect its members'
interests — and benefits ~ including asking the courts to prevent the rule from

taking effect.
We urge you once again to address this issue in a responsible manner that
protects the rights of older persons and recognizes the importance of retiree

health benefits for both younger and older retirees.

Thank you.
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September 12, 2003

Francis Hant, Executive Officer

Office of the Executive Secretariat

Equal Employment Opportunity Commission

1801 L. Street, N.W.

Washington, D.C. 20507 BY MESSENGER -

Re: 68 Fed. Reg. 41542 (July 14, 2003)
Age Discrimination in Employment Act Rulemaking

Dear Ms. Hart:

AARP appreciates this opportunity to comment oi:-the proposed
exemption under the Age Discrimination in Employment Act (‘“ADEA”), published
' by the Equal Employment Opportunity Commigsion 'on July 14, 2003 (68 Fed.
Reg. 41542). AARP would like to reserve the right to supplement these
comments with a more detailed analysis of the policy and law govéming the
coordination of retiree heaith benefits and the ADEA.

AARP files these comments in opposition to the EEOC's proposal to
exempt employer-provided retiree health benefits from the coverage of the Age
Discrimination in Employment Act of 1967 (ADEA). In proposing this exemptlon
the Commission abandons its primary obligation to protect the rights of worker_;
to non-discriminatory treatment by employers. The apparent purb_ose of the
exemption is not to protect or expand the rights of older workers and retirees or
to otherwise enforce the ADEA. Rather, it is intended to influence the actions of
employers with regard to the prov:svon of health care to a select group of retirees.
The Commission attempts to do this by perrmttlng employers to overtly
discriminate against oider retirees in hopes that this will encourage employers to
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provide and improve health benefits oﬁered to younger retlrees The
Commission argues that this is jushfled by the “public lnterest ”

It is astonishing that, in the midst of a national debate on how best to
improve health benefits, including employer-provided benefits, for Medicare-
eligible retirees, the EEOC believes that it is in the “public interest” to facilitate
elimination of all employer-provided benefits for this same group of beneficiaries.
Protecting retiree health benefits for both younger and older retirees is of critical
importance to AARP and its members, but this rule will instead lead to fewer
health benefits — and in particular reduced coverage for prescription drugs -- for
retirees age 65 and over.

Older retirees rely upon their employer-provided retirement health benefit
for access to benefits not covered by Medicare, most riotably prescription drugs
and protection from large out-of-pocket expenses, and crucial assistance with
premium expenses. Employer group coverage affords many retirees health
benefits that are otherwise unavailable to or not affordable for them. Many have
no other access to a supplemental plan that will provide adequate and affordable
prescription drug benefits or coverage for out-of-pocket expenses.

The President and Congress have made prescription drug coveragé for
the Medicare-eligible population one of the top domestic priorities for the year.
Clearly, it is their view — and AARP’s view — that the public interest is best served
by maintaining and enhancing retiree health coverage for Medicare beneficiaries,
particularly coverage for prescription drugs. The EEOC's proposal instead gives
employers a green Iight.to eliminate such coverage for the Medicare-eligible
population. The tens of thousands of AARP members who have already
weighed in with Congress and the EEOC on this very issue have sent a clear

message as to where the public interest lies.
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AARP believes that the proposed regulation (1) exceeds the authority of
the EEOC to issue regulations under the ADEA generally, ADEA §9 (29 USC
§628) specifically, and the Administrative Procedure Act; (2) contravenes the
language, legislative history and purpose of the ADEA; and (3) represents an
arbitrary, capricious and unjustified exercise of the EEOC’s authority to issue
regulations under the ADEA and change its policy and practices with regard to
discrimination in employer-provided retiree health benefits.

Nothing in the ADEA - or any of the Commission’s relevant enabling
statutes — authorizes the EEOC to either consider or attempt to influence the
manner in which employers provide retiree health benefits other than to prohibit
discrimination. The EEOC’s rulemaking authority under ADEA §9 to issue
gxemptions [from the ADEA] that are in the public interest” is not a blanket grant
of authority to rewrite the law; nor may the EEQC define “the public interest’
without reference to the language @nd purposes of the ADEA. The
Commission’s own regulations highlight the limited nature of its authority to issue '

exemptions:

The authority conferred on the Commission by section 9 ...will be
exercised with caution and due regard for the remedial purpose of
the statute to promote employment of older persons based on their
ability rather than age and to prohibit arbitrary age discrimination in -
employment. Administrative action consistent with this statutory
purpose may be taken...when found necessary and proper in the
public interest in accordance with the statutory standards. ... .[A]
reasonable exemption from the Act’s provisions will be granted only
if...a strong and affirnative showing has been made that such
exemption is in fact necessary and proper in the public interest.!

' The Commission's current regulation setting standards for the use of ADEA §9 is substantially
similar to the regulation first issued by the Department of Labor in 1968. See 29 C.F.R.
§850.16 (34 Fed. Reg. 19193; Dec. 4, 1969).

The exemption authority under Section 9 has only been exercised once, and never by the
Commission. When the Department of Labor issued regulations in 1969, it created an
exemption for activities carried out by the public employment services of the states under
the Manpower Development and Training Act of 1962 and the Economic Opportunity Act
of 1964. See 29 C.F.R. §850.16(a).
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29 C.F.R. § 1627.15(b) (emphasis added).

The case law establishes a similar analysis: the touchstones for
evaluating agency action are both the express delegation of authority contained
in the enabling statute (the ADEA) and the applicable standards for rulemaking
contained in the Administrative Procedure Act. “If the intent of Congress is clear,
that is the end of the matter . . .the agency must give effect to the unambiguously
expressed intent of Congress.” Chevron USA v. NRDC, Inc., 467 US 837, 842-
43 (1984). if Congress “has not direct'ly addressed the precise question . . . the
agency’s interpretation of the statute is entitled to deference so long as it is
‘reasonable’ and not otherwise ‘arbitrary, capricious or manifestly contrary to the
statute.” Motion Picture Assn. of America v. FCC, 309 F.3d 801 (DC Cir. 2002),
quoting Chevron.

The proposed exemption directly contravenes the language of the ADEA,
as amended by the Older Workers’ Benefit Protection Act (OWBPA), and the
entire body of regulatory history accompanying the statute.- Neither the ADEA
(as amended by the OWBPA) nor its legislative history permit or contem:plate
exemptions of the type proposed by the EEOC in this NPRM. indeed, the statute
specifically prohibits it. Therefore, the proposed exemption fails the Chevron
test.

The extraordinarily detailed nature of the 1990 amendments leaves no
room for the EEOC, or the courts, to argue that the language of the statute is not
clear, explicit and exclusive with regard to the treatment of employee benefits
under the ADEA. The OWBPA establishes:

* A general rule (non-discrimination in all employee benefits),

¢ A specific defense to a claim of discrimination in benefits (the equal
benefit or equal cost defense), and

» Limited exemptions to the general rule for very specific practices
enumerated in the law that otherwise would not satisfy the equal benefit or
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equal cost defense.? Even these exemptions share a specific
characteristic of equity: similarly situated older and younger retirees
receive the same amount of monthly benefit, even if derived from different
sources (govemment, pension plan, or employer’s funds). This equity is
not present in the exemption proposed by the EEOC, which would allow
employers to provide younger retirees with health benefits far more
generous than those provided in Medicare, while denying all less
expensive supplemental benefits to older retirees. 3

No other defenses or exceptions are contemplated or permitted. As the
Supreme Court held in Chevron, when Congress has spoken to the precise

2 Congress exempted very few employee benefits from the coverage of the “equal
benefit or
equal cost” rule established in ADEA §4(f)(2), 29 USC §623(f)(2); those
exemptions are specified in the legislation. For example, the practice of
providing retirees with “bridge” payments to Social Security that terminated
upon receipt of Social Security benefits was specifically permitted, with
limitations.

In contrast, the (according to the EEOC, common) practice of providing retirees
with a health

insurance “bridge” to Medicare was not included in the list of exceptions.
Instead, it was made clear that employers need not duplicate Medicare
benefits in their retiree health plans for Medicare eligible retirees. Thus, the
OWBPA codified regulations that specifically provided for different treatment
of retiree health benefits by allowing employers to reduce their retiree health
expenses for retirees over age 65 through integration of Medicare. 29 U.S.C.

§ 623(f)(2)(B).

1t is worth noting that,.as a practical matter, this “integration” operates in the
same manner as
the Social Security “bridge” payment. If an employer provides younger
retirees a heaith plan that is no better than Medicare, its integration with
Medicare will be 100% and the benefit will cease at age 65.

3 The only other “exception” is found in §4(1)(2)(D), permitting an offset against severance for
retiree health benefits received by pension eligible employees at the time of a layoff or
plant closing. This last provision highlights the fact that Congress did not ignore the
existence of retiree health benefits when passing the ADEA, but rather chose not to
include it in the list of exemptions noted above. Indeed, the importance that Congress
placed upon the availability of employer provided retiree health benefits is highlighted by
the remedy it provides for viclations by an employer who subsequently reduces or
eliminates the retiree health benefit: not damages but specific performance. See Erie
County Retirees Assoc., EEOC amicus brief, at p. 28. (“If anything, the fact that
Congress addressed the issue of retiree health benefits and did so only in the context of
a statutory offset for severance benefits strongly supports the view that Congress did not
intend . . . to exempt discrimination in retiree health benefits from the reach of the
statute.”)
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question at issue, “that is the end of the matter; for the court, as well as the
agehcy, must give effect to the unambiguously expressed intent of Congress."
Chevron, supra, 467 US at 843.

Since the EEOC cannot rely upon the language of the ADEA and the
reguiations codified by the OWBPA, its legal justification rests upon the slim reed
of a Statement of Managers that was included in the Congressional Record on
the occasion of passage of the OWBPA in 1990. Unfortunately, the EEQC’s
strained interpretation® inaccurately forces the Statement of Managers into
confiict with the language of the statute and its committee reports, thereby
discounting its value as guidance. '

The flaws in the EEOC'’s current analysis are highlighted in the EEOC's
own (successful) brief to the Third Circuit in Erie County Retirees Assoc. v.
County of Erie, PA, et al., 220 F.3d 193 (3d Cir. 2000). In its brief, the EEOC not
only rejects the interpretation now proffered by the EEOC ("I}t is clear from the
legislative record that the consensus for édopting an e:<pﬁcit limitation on [retiree
health] coverage did not exist.”®); but emphasizes that such an interpretation
must give way to the overwhelming weight of contradictory language in the
contemporaneous Committee reports and the language of the ADEA itself:

The issue . . . is not which side of the legislative debate had the
greater success in lining the legislative record with statements
favoring its position. The issue is what language actually ended
up in the text of the ADEA. The legislative history . . . cannot
trump the broader view of coverage that emerges from the text of
the ADEA’s prohibitory provision, as originally enacted, and from
the broad prohibition against discrimination in “all” employee
benefits.

* Nowhere does the Statement of Managers contemplate that employers are permitted to

eliminate retiree health benefits solely for older retirees, as opposed to reducing them to
reflect incorporation of Medicare benefits into the employaer’s retiree health plan,

Erie County Retirees Assoc. v. County of Erig, PA, et al., 220 F.3d 193 (3d Cir. 2000), Brief of
the EEOC as amicus curie in support of the Appeliants, at 28 (January 10, 2000).
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Ernie County Retirees Assoc. v. County of Erie, PA, et al., 220 F.3d 193
(3 Cir. 2000), brief of the EEOC as amicus curie in support of the
Appellants, at 25-26 (January 10, 2000).

As the EEOC pointed out, “there is a plausible reading this
legislative history [the Statement of Managers] that is compatible with a

broader view of statutory coverage. /d.,at 27. See note 4, supra.

Even if one could read the Statement of Managers in the manner most
recently urged by the EEOC, this one statement cannot override the clearly
expressed will and intent of Congress found in both the language of the statute
and in the reports issued by the Committees of jurisdiction.® “Without a textual
foundation, [the Statement of Managers] . . . is preciséty the type of free-floating
legislative history that should be viewed with skepticism. Blanchard v. Bergeron,
489 US 87, 97-100(1989) (Scalia J., concurring).”

The proposed rule also fails the “public interest” standard the EEOC must
apply to it. The EEOC has failed to show that any public interest is served by the
proposed exemption: it is unable to cite any authority or data in support of its
contention that eliminating employers' obligations to provide retiree health in a
nondiscriminatory manner will encourage employers to continue to offer retiree
health benefits to younger retirees. The record is also devoid of any discussion
of the harm older retirees will suffer or how that harm will be offset by fulfillment
of the ADEA’s overall goals of encéuxaging employment _of older workers and
eliminating arbitrary age discrimination. Less than four years ago, the
Commission came to précisely the opposite conclusion with regard to the
identical question: .

s The problem with this history is that it has no anchor in the text of the statute.
Are the Managers saying that retirement health benefits, in general, are excluded
from the reach of the statute? Iif so, where is that exclusion found in the text of
the statute? Are the managers saying that employers are categorically permitted
to rely upon Medicare eligibility in making distinctions in the provision of
retirement health benefits? If so where is that categorical defense found in the
text of the statute? - '

Erie County Retirees Assoc., EEOC amicus brief, at 22-23
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Health insurance benefits can-be a costly employee benefit.
Employers should not have their hands tied I their efforts to maximize the
benefits for all employees, current and former. The answer to this
conundrum, however, is not to arbitrarily exclude a group of individuals
from the protection of the statute. The answer is for the employer either to
rely upon distinctions that are not age-based or to structure any age-
based distinctions in a manner that comports with the ADEA . ..

Erie- County Retirees Assoc. EEOC amicus brief at 30.

The major component of the record — the EEOC’s “study” of the

relationship of the ADEA and employer’s retiree health practices and its

subsequent analysis and conclusions ~ is both inadequate and flawed in its

analysis and conclusions.

Some of the most glaring flaws, inaccuracies and omissions in both the

study and the record include the following:

1. An assessment of the harm and related costs — economic, medical,

and otherwise -~ that would be suffered by older retirees who lose or
. are denied access to employer provided retiree health henefits. The
Commission does not even provide an estimate of the number of retirees
who will be affected, much less an estimate of their relative, individual
abilities to afford to purchase replacement policies.

Although employer-provided Medicare suppléments do not shield retirees
from all out-of-pocket costs, they provide substantial relief for these and
other expenses and improve access to health care. The type of
supplement a Medicare beneficiary has can make a big difference in that
beneficiary’s access to health care and in limiting his/her out-of-pocket
costs. Loss of a supplement or a substantial decrease in the bensfits or
employer contribution can have a dramatic negative effect. Loss of
supplemental coverage usually means the loss of prescription drug
coverage and increased liability for out-of-pocket expenses, supplemental
premiums and other health related spending. It is not uncommon for
pe'rsons.losing employer-provided retiree coverage to face a 40%.increase
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in out-of-pocket health spending, primarily due to the increased premium
expenses if they purchase Medigap individually. MedPac, Report to the
Congress: Variation and Innovation in Medicare . . . June 2003, at pp. 21-
24,

2. The availability, accessibility and costs of alternative policies to

complement Medicare for older (age 65+) retirees; distinctions
~ among states in such policies; or a comparative analysis of

employer-sponsored plans vs. individually purchased plans.
Retirees who lose employer-provided coverage may not have access to
the_same level or type of benefits when they seek individual coverage.
Availability of different plans is highly dependent upon geography,
economic forces and state regulation. For example, Medicare Managed
Care supplements Medicare for about 11% of the Medicare popuilation.
But, this option is not available in all geographic areas, especially rural
areas. And, many plans offer at best a limited prescription drug benefit
and atlow the retiree to use only a limited network of providers and impose
restrictive plan rules for access to specialist care.

In addition there is no guarantee of access to prescription drug benefits
{the federal guarantee issue protections only guarantees access to plans that do
not include drug benefits).

3. An assessment of the impact the proposal may have on the Medicare
system (and on the states). For example, will the number of persons
participating in Part B increase? Decrease? If Congress establishes a
new “Part D" to provide prescription drug benefits, what impact will
eliminating employer-provided benefits have upon the newly amended
Medicare system?

4. An assessment of the impact of the proposal on the practices and
policies of insurers. E.g., will insurers offer prescription drug coverage
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even in areas where it is now scarce? How will individual premium costs
be affected if employer-provided plans are no longer a common benefit?

5. An analysis of the common and available mechanisms now used by
employers to value and expense retiree health benefits. This is,
perhaps, the most willful error in the record. The EEOC contends that it is
“impracticable” for employers to accurately expense and value retiree
health benefits as required to satisfy the equal benefit or equal cost rule.
Not only is the EEOC incorrect in this contention -- indeed, the ADEA itself
contains a formula for valuing the benefits and costs associated with
erﬁployer-provided retiree health benefits” — but it failed to consider either
that the equal benefit or equal cost rule is rarely if ever invoked with
regard to retiree health -- retiree health expenses for older retirees are
invariably less than for younger retirees due to the ability of an employer
to incorporate Medicare into its plan, or the wide availability and use of
methods for doing precisely these calculations.

" In response to the issuance of FAS 108, there has been developed
various strategies for private employers to use in order to accurately
account for these benefits. See 27 EMPLOYEE BENEFITS JOURNAL, Retiree
Health Coverage (September 2002) (suggestions and methodologies for
analyzing statistical, demographic, premium and claims data); CPA
JOURNAL ONLINE, J. Johnson, OPEBs: FASB prescribes strong medicine
(July 1992) (explaining how to implement the new accounting standard), at
http://www.luca.com/cpajoumal/old/12826661.htm. The federal

govemment has adopted the same requirement for accounting for these
postemployment benefits.?

7 Section §4((2)(D) (see n. 3, supra) establishes two formulas (one for pre-65 retirees; one

for 65+ retirees) for use by employers to caiculate the value of retiree health benefits for
purposes of offsetting the value of these benefits against a severance benefit.
8 1n 1997, the Office of Personnel Management issued a FINANCIAL MANAGEMENT
LETTER: COST
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The Academy of Actuaries’ correspondence with the EEOC outlines a variety of
issues related to valuing retiree health benefits. It notes that employers routihély
estimate per capita costs for FAS 106 financial reporting purposes and that
composite per capita costs are allowed for ease of computation. See Letter, John
J. Schubert, American Academy of Actuaries, to David Frank, EEOC Legal
Counsel, October 16, 2002; see also Outline of Possible Methods for Addressing
the Erie County Ruling, prepared by American Academy of Actuaries’ EEOC-
ADEA & Retiree Hoaalth Workgroup (April 2002).°

Withouf endorsing any of these proposals, AARP suggests that the
Commission could have explored whether use of similar altemative measures
would have satisfied the requirements of the ADEA and imposed less harm upon
older retirees. The accounting and actuarial professions have dealt with new and
difficult valuations before and have managed to meet their professional
obligations to their clients in a timely and expert manner. This is no different.
The EEQC's assertion that such valuations are impossible is just wrong.

6. A complete lack of data or information ~ other than anecdotal
evidence in the form of employer statements — to support the
contention that employers really will provide and/or maintain retiree
health benefits at high levels for younger retirees if permitted to
discriminate against retirees age 65 and older.

FACTORS FOR PENSIONS AND OTHER RETIREMENT BENEFITS (No. F-97-08 October 23,
1997) setting forth cost factors and a methodology for calculating the cost of
pensions and other retirement benefits.

9 See also Letter, American Academy of Actuaries (AAA) to Governmental

Accounting
Standards Board (GASB) (May 16, 2003), concerning accounting and financial
reporting by employers for other postemployment benefits (OPEB). The AAA
sets forth the actuarial considerations related to the effects of aging on the
OPEB valuation. The letter also sets forth the process that ensued between
AAA representatives and the GASB to develop alternative estimation methods
for valuing these benefits. -
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This is by no means an exhaustive list. And, even a cursory analysis of the
literature included in the record compiled by the Commission disproves its
contention that the costs of retiree health benefits for Medicare eligible retirees,
as required by the ADEA in the wake of Erie County, has been the cause of the
precipitous drop in employer participation in the retiree health system. It is
abundantly clear that employers’ willingness to continue to offer retiree health to
any retirees was declining well before 2000, as a result of the issuance of FAS
106 in the early 1990’s and the dramatic increases in health care costs,
especially for prescription drugs. Erie County is nofhing more than a red herring
now used by the EEQC to allow employers fo save money by eliminating
substantial portions of a benefit tﬁey were already scaling back prior to the case
even being filed. Unfortunately, and illegally, this money is being saved at the
expense of the rights and benefits to which older retirees are entitled.

Moreover, the fact that the record must focus on health care issues in order
to adequately support the proposed exemption underscores the distance that the
Commission has strayed from its statutory boundaries. The Commission’s failure
to address those issues, despite its “determination” that ihis rule will “encourage”
employers to continue providing retiree health benefits, is a réﬂection of the fact it '
has neither the expertise nor the authority to meddle in the establishment of
health care policy for the United States.

Even assuming the EEQC has the authority from Congress to make policy in
the health care arena — an assumption that AARP vigorously disputes ~ the need
for an adequate record is heightened by the fact that this proposal represents a
complete about-face in the Commission’s policy, both in regulations and
litigation. “[A]n agency changing its course . . . is obligated to supply a reasoned
* analysis for the change beyond that which may be required when an agency
does not act in the first instance.” Motor Vehicle Bureau Mfrs. Assn. v. State
Farm Mutual, 463 US 29, 43 (1983). Moreover, more than 30 years of consistent
interpretation and enforcement of the equal benefit or equal cost rule constitutes
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a “settled course of behavior {that] embodies the agency’s informed judgment
that, by pursuing that course, it will carry out the policies committed to it by
Congress. . . . There is, then, at least a presumption that those policies will be
carried out best if the settled rule is adhered t0.” /d., at 42-43.

The proposed exemption represents what is, at best an arbitrary exercise
of the Commission’s authority to issue regulations that are unsupported by either
the law or the rulemaking record. At worst, it will wreak significant harm upon the
very group of people the Commission is charged with protecting. The only clear
beneficiaries will be employers who will receive not only an unanticipated
financial Windfall, but will be able to use this regulation in private lawsuits as a
defense to liability for violating the ADEA. In contrast, many thousands ot
retirees will be harmed by the loss of their retiree health benefits as they age and
will be unable to find, or to afford, an adequate replacement. Far from protecting
the rights of older workers - which is a pririary job of the EEOC - the proposed
regulation will diminish those rights and strand thousands of retirees without
adequate health insurance. .

The proposed regulation should be withdrawn and the EEOC's earlier
guidance (repealed on August 21, 2001) should be reinstated.

Sincerely,

David Certner
Director, Federal Affairs
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Senator BREAUX. Mr. Imparato.

STATEMENT OF ANDREW J. IMPARATO, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, AMERICAN ASSOCIATION OF
PEOPLE WITH DISABILITIES, WASHINGTON, DC »

Mr. IMPARATO. Yes. Thank you, Senator Breaux, for chairing this
hearing and for inviting me to be a participant. We in the disability
community see your Special Committee on Aging as an important
committee for people with disabilities because there is such a
strong correlation between aging and the acquisition of a variety of
disabilities.

By way of personal background, I am a disability rights lawyer
and I run a national membership organization that has about
80,000 members around the country. We have got a little ways to
go before we are as big as AARP. But we are happy to be with
them on this panel talking about the implications of EEOC’s final
rule for retirees with disabilities, in particular.

I am also a member of the Ticket-to-Work and Work Incentives
Advisory Panel, and one of the things we are looking at in that
panel, which advises the Social Security Administration, is how to
make it easier for people on Medicare to return to work. So we try
to look at the broad health policy issues that affect people’s deci-
sion to work or to continue working.

The main point that I wanted to make today is that retiree
health benefits must be looked at in the broader context of public
and private health insurance, both on the acute care side and on
the long-term care side. As you know with all the work you have
done in the Medicare program, Senator Breaux, there are a lot of
problems with Medicare in terms of its ability to meet the needs
of Medicare beneficiaries with disabilities and chronic health condi-
tions I appreciate Mr. Olsen talking about the fact that there are
12 million Medicare beneficiaries who see the need to supplement
the benefits that Medicare provides because they know that if they
relied solely on Medicare, they wouldn’t get all of their health care
and long-term care needs met. I can just tell you from the perspec-
tive of my mother, who is 74 and on the Medicare program, she has
a lot of needs that the Medicare program is unable to meet in
terms of her personal health care needs. So that is Medicare.

Another huge program that people with disabilities, both under
65 and over 65, rely upon is the Medicaid program. Again, even
though Medicaid is"a lot more generous than Medicare, there are
serious problems with the Medicaid program in terms of its ability
to meet the needs of people who need long-term care. As you know,
the Medicaid program requires States to pay for long-term care if
it is in a nursing home or other institutional setting, but it does
not require States to pay for long-term care in home and commu-
nity-based settings, which is where the vast majority of Medicaid
beneficiaries want to receive the care, and that is true whether
they are over 65 or under 65.

Then finally, we have heard about the problems with the retiree
health benefits provided by employers, the fact that employers are
providing less and less of those benefits, and I appreciated Patricia
Neuman’s testimony regarding employers’ use of caps. If an em-
ployer is-applying a cap to what it is going to pay for in terms of
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its retiree health benefits, those caps are going to play out in a way
that people who have the higher-cost needs are going to run up
against caps earlier and they are not going to have their needs met
by the retiree health benefits system, either. o

So in this context, I think the EEOC final rule is moving us in
the wrong direction. We see it as having a strong potential to make
it easier for employers to remove benefits for the people who are
the most disabled and the most in need of those benefits. I have
a lot of respect for Cari Dominguez, for Commissioner Silverman,
and I do believe that they sincerely believe they are helping older
retirees.

I trust AARP’s analysis on this more than I do the Commission’s,
and I say that as a former EEOC Commission attorney. I don’t
think they are experts in health policy. I think AARP has a lot
more expertise in what is going on in the market and I think we
should listen to their perspective on the issue.

Finally, I just wanted to touch on the fact that today is the 50th
anniversary of the Brown v. Board of Education decision. We in the
disability community see access to health care and access to long-
term services and supports as implicating civil rights laws. People
with disabilities want to be able to participate fully in society, and
that is true whether we are over 65 or under 65. If we don’t have
access to the adequate services and supports that we need, we can’t
participate fully in society.

You may have heard that today we won a huge victory in the Su-
preme Court in the Tennessee v. Lane decision, where the Court is
upholding your power as a Senator to recognize the civil rights of
people with disabilities under the Constitution. We are delighted
with that ruling, but we think that it is important that we recog-
nize laws like the Americans with Disabilities Act have important
goals that are affected by things like retiree health benefits, Medi-
care and Medicaid.

So in closing, I just want to say that we in the disability commu-
nity look forward to working with you, particularly with your col-
leagues on the Finance Committee, which has a large role to play
in all of this, and with my colleagues here on the panel to try to
address the ongoing barriers to full participation for people with
disabilities. Thank you very much.

Senator BREAUX. Thank you.

[The prepared statement of Mr. Imparato follows:]
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Chaimman Craig, Ranking Member Breaux, and Members of the Special Committee on
Aging: .

Thank you for the opportunity to provide testimony regarding the United States Equal
Employment Opportunity Commission’s (EEOC’s) recently released final rule on the
treatment of retiree health benefits under the Age Discrimination in Employment Act
(ADEA). 1am honored to have this opportunity. My name is Andrew J. Imparato and I
am the President and Chief Executive Officer of the American Association of People
with Disabilities (AAPD), a national non-proﬁt; non-partisan membership organization
promoting political and economic empowerment for the more than 56 million children
and adults with disabilities of all ages in the U.S. With more than 80,000 members,
AAPD is the nation’s largest and most diverse cross-disability membership organization.
Our members include individuals with all types of disabilities, their family members, and
others who support our mission. As AAPD’s President, I am proud to be a member of
the Executive Committee of the Leadership Conference on Civii Rights (LCCR),V and an
active participant on LCCR’s task force dealing with equal employment opportunity

issues.

As a former attorney adviser to EEOC Commissioner Paul Steven Miller, I follow closely
the work of the EEOC, and have great admiration and respect for the Commission’s

capable Chairperson Cari Dominguez, her colleagues on the Commission, and its talented
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and committed staff. Also, as a relatively new member of the Ticket to Work and Work
Incentives Advisory Panel to the Social Security Administration (I was appointed to this
position last year by Senator Daschle, in consultation with Senator Kennedy), I believe it
is critical that disabled people of all ages have adequate health care and long-term
services and supports so that they may remain active and contributing members of society

throughout their lives.

I am here today because I am concerned that the EEOC has taken an action that will
unnecessarily imperil retiree health benefits for the retirees who are the oldest and most
disabled—in short, the indivjduals most in need of quality health coverage. Ibelieve the
EEOC’s final rule exempting retiree health benefits from the ADEA is not consistent
with the Commission’s rpission to i)rotect and enforce the civil riéhts of all workers, and
places older retirees in d?mger of losing critical health coverage—coverage that they
trusted would be available to them as they grew old and needed it. Iam hopefui that the
members of this Committee, working with your colleagues on the Fina.nce. Committee
and the Committee on Health, Education, Labor and Pensions will look for ways lto

remedy the problem that EEOC’s final rule has created for retirees. -

In 1993, 1 came to Washington, D.C. to join the staff of the Disability Policy
Subcommittee of the U.S. Senate Committet_a on Labor and Human Resources, when it
was beginning the process of taking up national health care reform. Although we have

made important improvements in health policy since the early 1990s, I believe that today
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we continue to face a growing crisis that prevents too many average Americans from

accessing the quality, affordable health care they deserve.

My testimony today is based on my assessment of the likely impact of the EEOC’s final
rule on retiree benefits. This assessment must take into account the other benefits that
accrue as individuals reach retirement age. [ would like to begin by making the point that
the most important public health care program for retirees, the Medicare program, is
generally ill-equipped to address adequately the acute and long-term care needs of
retirees with disabling and chronic health conditions. Medicare is a program that was
designed at a time when people with disabilities and chronic health conditions were, to a
great extent, not expected to work or be active participants in the lives of their
communities. To this day, the Medicare program is reluctant to pay for things like
wheeled mobility and other forms of durable medical equipment, attendant care services,
assistive technology, mental health care, and other supports that many disabled people of
all ages require if they want to keep active and engaged in the life of their families,

workplaces, communities, and places of worship.

‘We have learned from the disability rights movement that disability is a natural part of
the human experience. A disability need not and should not limit a-person’s ability to
make choices, pursue meaningful careers, and participate fully in all aspects of
community life. As a person living with bipolar disorder, I can tell you that my work and
my home life with my wife, two boys, our extended family and our friends and neighbors
sustain me through my frequent bouts of depression. If [ were to allow myself to get

isolated or, worse yet, be institutionalized, I am confident that my capacity to fight the
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depression would be greatly diminished. Yet, when I look at the employment rates, home
ownership rates, and other key indicators for disabled people in the U.S., I must conclude
that I am the exception rather than the rule when it comes to living with a disability in
America. Fourteen years after passage of the Americans with Disabilities Act (ADA), far
too many disabled Americans continue to be trapped in poverty or sullvsistence wages,

social isolation, and insecurity about their future.

Until we modemize both the Medicare and the Medicaid programs-so that they
consi;tently support disabled people of all ages to maximize their independence; until we
provide real choices in integrated community settings for people with disabilities and
seniors who require long-term services and supports; we will continue to rob millions of
disabled people and seniors of their freedom, their dignity, and their ability to pursue

their dreams.

Turning back to the topic of today’s hearing, I beli;av.e Commissioner Stuart J. Ishiméru
articulated very well the concerns that led him to cast the sole vote opposing the EEOC’s
final rule exempting retiree health benefits from the requirements of the ADEA. [
encourage you to rgad his statement on the EEOC website at
www.eeoc.gov/abouteeoc/meetings/4-22-04/ishimaru.html. As he noted at the
Commission’s meeting on April 22, 2004, the final rule “vﬁll allow {an employer] to
discriminate aéainst older retirees in the type of health care benefits it provides.” [
concur. Moreover, I would argue that the older retirees.who are most iikely to lose key

benefits as employers take advantage of the new loophole that EEOC has created are
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retirees with disabilities and chronic health conditions. This vulnerable population
deserves to grow old with dignity, surrounded by family and friends. Yet, if we allow
employers to shift benefits away from the oldest and sickest retirees and toward the
youngest and healthiest, we are forcing the older individuals to rely on Medicare and
Medicaid to pick up the slack. For the reasons stated above, under current law, Medicare
is very ill-equipped to safeguard the dignity of disabled beneficiaries. Moreover, even
when a person is willing to impoverish herself and her family to become eligible for
Medicaid, the Medicaid program remains an inadequate safeguard because it continues to
suffer from a bias toward institutional care that unfairly isolates and warehouses hundreds

of thousands of disabled recipients of all ages.

Chairman Craig, Ranking Member Breaux, and members of the committee, if we are
truly committed to the goals of the ADA and the ADEA, let us recognize that retirees of
all ages need quality health care and a system of long-term services and supports that will
safeguard their dignity and independence as they acquire disabling conditions. Retiree
health benefits currently address health needs that the Medicare program, even with new
prescription drug benefits, is not well-equipped to address. Retiree health benefits are .
important building blocks supporting a comprehensive system of benefits. Certainly,
retiree hiealth benefits are only part of the solution. We need better quality disability and
long-term care insurance products that will pay to keep individuals at home and
independent as long as possible. We need incentives for younger workers to buy such
policies and/or for employers to provide them. We need a Medicare program that

recognizes the critical role that assistive technology and long-term supports and services
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can play in keeping people independent and active as we age. We need a Medicaid
program that gives people real choice in where to receive the long-term services and
supports they need to survive. In other words, we need elected officials like the members
of this Committee to re-engineer our country’s public and private safety net so that the
onset of a disability will not mean separation, isolation and poverty for our nation’s

retirees.

EEQC’s final rule exempting retiree health benefits from the ADEA, I fear, is a step in
the wrong direction. I commend you for holding today’s hearing, and I urge you to work
with the senior community and the disability community to restore security and peace of
mind to the millions of retirees whose health and well-being have been placed in

jeopardy.

Thank you again for the opportunity to testify. I would be happy to answer any questions

that you may have.
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Senator BREAUX. Mr. Meredith.

STATEMENT OF BRUCE MEREDITH, GENERAL COUNSEL,
WISCONSIN EDUCATION ASSOCIATION COUNCIL, MADISON, WI

Mr. MEREDITH. First, thank you, Senator Breaux, for giving me
the opportunity to give the union’s perspective on this very complex
issue. .

My name is Bruce Meredith and I am general counsel for the
Wisconsin Education Association Council, the NEA affiliate in Wis-
consin. We represent about 90,000 members throughout the State.

I am here on behalf of the NEA for two reasons. First, most col-
lective bargaining agreements in Wisconsin contain voluntary early
retirement provisions, frequently referred to as ERPs, and most of
ghlese contracts provide for medical coverage prior to Medicare eligi-

ility.

Second, Wisconsin was one of the States targeted by the EEOC
prior to its rule change, and WEAC and school districts faced al-
most 200 lawsuits before the lawsuits were withdrawn. Thus, I saw
firsthand the potential disaster triggered by an overly legalistic,
overly rigid, and in my opinion, legally wrong interpretation of the
ADEA, which for convenience I will label the Erie doctrine.

I wish to make one central point. Contrary to the misleading in-
formation provided by opponents, the EEOC’s rule regarding med-
ical benefits will not jeopardize a single retiree’s health benefits. In
fact, the EEOC rule is necessary to give unions a chance to save
the post-retirement health plans we still have.

To understand why this is the case, I need to discuss what. actu-
ally happens in negotiations over these provisions. Unions and em-
ployers agree to ERPs because some senior members want to retire
before they become eligible for Medicare and full pension benefits.
Because most of these members are at the top of the salary sched-
ule, many employers believe that there are financial and edu-
cational advantages to give these employees the option to retire
early. Some decline this option and continue to teach long past
when they become eligible for Medicare and other benefits.

But the key to obtaining these provisions that give employees the
option to retire is that they make financial sense to the employer.
If they do not make financial sense, unions have great difficulty
maintaining them and even more difficulty in negotiating them for
the first time.

Most of Wisconsin plans consist of medical plans to ensure cov-
erage prior to Medicare. The reason why this is so important is
when workers retire, being able to be assured of insurance coverage
is probably the single greatest component in making a decision to
retire. If you are not assured of coverage in a plan, private or Medi-
care, you are basically putting your whole life savings at risk if a
serious medical injury strikes.

There are three types of plans in Wisconsin, as well as, I believe,
in the rest of the country. The first is called a wrap plan. Under
this plan, the employer supplements Medicare benefits to approxi-
mate the same benefits provided to active employees.

A second is called a supplement, and this frequently adds addi-
tional benefits such as pharmaceutical benefits, but not complete
coverage.
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The third and perhaps most common are a: cutoff of eligibility for
insurance at Medicare, and these are called bridges. Unions typi-
cally try to bargain a wrap plan, but many employers simply be-
lieve these plans are too expensive and will not agree to them. Ab-
sent job actions, which are typically illegal in most States, there is
simply no way to force an employer to provide a wrap if it believes
such a plan is too financially onerous. In those situations, the only
realistic plan is for the union to scale down its demands.

While most future and current retirees would prefer wraps, what
is most essential is that they have a plan until they reach Medicare
coverage. Once Medicare covers them, they are ensured basic cov-
erage and typically can purchase more.

So why is the Erie doctrine so dangerous for workers? Because
under that doctrine, the union is allowed only one bargaining posi-
tion on early retirement health care. If it cannot achieve a full
wrap, it risks abandoning all programs whatsoever. :

Today, obtaining full wraps is extraordinarily challenging, and
you have heard some of the reasons—rapidly escalating health care
costs, financially difficult times, and new accounting rules. It would
be naive, at best, to believe that employers, when threatened with
an age discrimination suit, will simply provide a full wrap-around
plan. In the real world, most employers will do exactly what the
employer did in Erie, simply end the plan or reduce benefits to cur-
fent employees. A lawyer may get attorney’s fees, but everyone else
oses. :

Just last week, a local school board in Bristol, WI, in response
to a threatened age discrimination suit based on Erie, announced
that it was invoking the contract savings clause, a common provi-
sion that allows .employers to revoke provisions that are arguably
illegal, and stated that it was suspending all early retirements
until a new agreement was negotiated. Under Erie, the union will
basically have one and only one proposal to make, a full wrap, and
the school board will likely counter with no plan at all and there
is no clear resolution in bargaining.

Many of our members are also members of AARP. They have-
been outraged by AARP’s position, which they feel threatened one
of their most cherished provisions. Although I have not been privy
to their conversations with the AARP members, there seems to be
two themes to these conversations. The first is that the union will
be able to negotiate an even better provision with the Erie threat.
They typically respond by saying, “Well, have you met our school
board president?” or “Have you ever tried bargaining for increased
health care benefits in these difficult times?” i

The other is that if the contract cuts off benefits at Medicare,
then maybe they shouldn’t retire at all. In response, many of them
reply this is a personal decision they have thought a lot about and
it is basically our decision and shouldn’t be theirs.

In short, in the real world of current bargaining over health care,
it is not the EEOC’s rule that threatens the health care benefits
of future and current retirees. It is the Erie doctrine.

On behalf of the NEA and other public and private sector unions,
we wish to thank the EEOC for their careful and well-crafted rule.
Without its vision, some of our members’ most valued benefits
would have been lost forever. Thank you.
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Senator BREAUX. Thank you.
[The prepared statement of Mr. Meredith follows:]
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Chairman Craig and Ranking Member Breaux:

Thank you for the opportunity to testify in support of the Equal Employment
Opportunity Commission’s ("EEOC") final rule exempting from the prohibitions
of the Age Discrimination in Employment Act of 1967, as amended (“ADEA"),
the coordination of employer-sponscred retiree health benefits with the benefits
for which those retirees are eligible under Medicare (or a counterpart state-
sponsored health benefits plan). 29 C.F.R. §§ 1625 and 1627 (RIN 3046-AA72).

The National Education Association's (“NEA") is a nationwide employee
organization with in excess of 2.7 millilon members, the vast majority of whom
are employed by public school districts, colleges, and universities throughout
the United States. One of our top goals is to ensure that adequate health
benefits are available to education employees after they retire. Therefore, we
strongly support EEOC’s final rule, which would remove a significant obstacle
to the attainment of this goal.

NEA operates through a network of affiliated organizations, including some
13,000 local affiliates. Through collective bargaining where that is allowable,
and through other means of bilateral decision-making in jurisdictions that do
not provide for collective bargaining, these local affiliates represent NEA
members and other education employees in dealing with their employers
regarding terms and conditions of employment including compensation. A
major component of the compensation provided to education employees is the
health benefits that they receive while actively employed and after they have
retired. And, as is the case in other sectors of the worlkforce, education
employees are increasingly facing the prospect that retiree health benefits will
be reduced or eliminated. See, e.g. General Accounting Office “Retiree Health
Benefits: Employer-sponsored Benefits May Be Vulnerable to Further Erosion,”
GAO Doc. No. GAO-01-374 (May 2001).

As a practical matter, the EEOC’s final rule addresses only one new, and for
the time being, relatively small barrier t6 the maintenance of employer-
sponsored retiree health benefits plans - the fear that a novel interpretation of
the ADEA will take hold and lead to the invalidation of many commonly
designed retiree health benefits plans that coordinate employer-provided
benefits with Medicare. To be sure, there are other formidable barriers to the
maintenance of employer-sponsored retiree health benefits plans. Those
barriers include: the volatility of medical inflation; accounting standards
applicable in the private sector, and-soon in the public sector as well, that
require employers to front load long term benefit liabilities on their balance .
sheets; and the increasing hostility of management towards fixed long-term
labor costs. 1f the EEQC's final rule were prevented from taking effect, a
barrier of similar magnitude would soon emerge.
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The fear of the ADEA liability arose out of the blue in 2000. For decades
employers and unions have beendesigning and implementing retiree health
benefits plans on the assumption that such plans could be coordinated with
Medicare, by reducing employer-sponsored health benefits to those retirees
who were Medicare-eligible, without raising any issues under the ADEA. That
assumption was well-founded. Notwithstanding the widespread prevalence of
Medicare-coordinated retiree health benefits plans, we are not aware of any
challenges to the design of such plans based on the ADEA until 2000. Then,
the United States Court of Appeals for the Third Circuit disrupted the status
quo with its decision in Efe County Retirees Ass'n v. County of Erie, 220 F.3d
193 (3d Cir. 2000}, that invalidated such a plan and led numerous employers
who sponsor such plans to fear that their plans might, too, be challenged as
age discriminatory.

In Erie County, a group of Medicare-eligible retirees challenged an employer-

" sponsored retiree health benefits plan that distinguished between retirees who
were Medicare-eligible (and thus generally over age 65) and retirees who were
not Medicare-eligible. In particular, the plan provided continuation coverage to
retirees under the same point of service (*POS") program (a hybrid of indemnity
and managed care benefits) provided to active employees until the retirees were
eligible for Medicare. Thereafter, the plan provided retirees with coverage
under a health maintenance organization (*HMO") that was coordinated with
Medicare. In distinguishing between groups of retirees in that way, the
plaintiffs argued, the employer engaged in age discrimination and violated the
ADEA. The court agreed, finding that Medicare eligibility was a proxy for age,
and that the plan therefore made age-based distinctions in providing benefits.
On the basis of these findings, the court concluded that the plaintiffs had made
out a prima facie case for a violation of the ADEA under section 4(a}{1), 29
U.S.C. § 623(a)(1), and remanded the case to the district court to determine
whether the plan could satisfy the “equal benefit equal cost™ affirmative defense
under section 4(f)(2)(B} of the ADEA, 29 U.S.C. § 623()(2)(B).

NEA believes that the court’s conclusions in Erie County were wrong for two
reasons. First, the correlation between Medicare-eligibility and age 65 should
not have been sufficient to find a prima facie case of age discrimination when'it
was clear that need, and not age, drove the distinction between.type of health
benefits provided to the Medicare-eligible and non-Medicare-eligible retiree
groups. Age was only an incidental byproduct of Congress’ Medicare eligibility
criteria. The obvious reason that HMO coverage was provided to the Medicare-
eligible retirees, rather than the POS coverage that was provided to the other
retirees, was that the Medicare-eligible retirees had benefits available to them
from a source other than the plan, and the other retirees did not. If Congress
had not used age as a criterion for determining Medicare eligibility, then age
would not have affected, even indirectly, the level of health benefits that a
retiree would have been provided under the plan. Where there was no
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indication that the plan's design was based on some sort of stereotypical
notions about older retirees, no prima facie case should have been found.

Second, the court failed to give proper weight to the legislative history of the
Older Workers Benefit Protection Act of 1990 (“OWBPA"), which contained a
clear statement in the joint “Statement of Managers” expressly providing that
the practice of coordinating employer-sponsored retiree health benefits plans

- with Medicare eligibility is lawful under the ADEA. Specifically, the OWBPA

managers stated:

Many employer-sponsored retiree medical plans provide medical coverage
for retirees only until the retiree becomes eligible for Medicare. In many
of these cases, where coverage is provided to retirees only until they
attain Medicare eligibility, the value of the employer-provided retiree
medical benefits exceeds the value of the retiree’s Medicare benefits.
Other employers provide medical coverage to retirees at a relatively high
level until the retirees become eligible for Medicare and at a lower level
thereafter. In many of these cases, the value of the medical benefits that
the retiree receives before becoming eligible for Medicare exceeds the

.. total value of the retiree's Medicare benefits and the medical benefits that
the employer provides after the retiree attains Medicare eligibility. These
practices are not prohibited by the substitute. Similarly, nothing in this
substitute should be construed as authorizing a claim on behalf of a
retiree on the basis that the actuarial value of the employer-provided
health benefits available to that retiree not yet eligible for Medicare is less
than the actuarial value of the same benefits available to a younger
retiree. '

Final Substitute: Statement of Managers, 136 Cong. Rec. S25353 (Sept. 24,
1990); 136 Cong. Rec. H27062 (Oct. 2, 1990). The court simply was wrong in
rejecting the expressly stated views of the OWBPA managers.

But even if Erie County were correctly decided, the actual results in the case -
more than any question of legal theory or statutory interpretation -
demonstrate best why the ruling should not stand as a matter of public policy,
and why the EEOC was right to exercise its express statutory exemption
authority to exempt the practice of coordinating employer-sponsored retiree
health benefits with Medicare from liability under the ADEA. In the wake of
the Third Circuit’s dectsion, the case was ultimately settled not by improving
the benefits provided to the Medicare-eligible retirees, but by diminishing the
benefits provided to the retirees not eligible for Medicare. This is the sort of
“equality” that only a lawyer could embrace. The plaintiffs’ legal victory
achieved nothing for themselves and only resulted in a loss of benefits to
others. Because this result is the predictable outcome in any future case
where the retirees not eligible for Medicare are not protected by contractual
guarantees, it serves no policy purpose to force employers into a situation in
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which the least costly means of complying with the statute is to reduce bei'leﬁts
for some retirees without raising benefits for others.

This is why NEA strongly supports the EEOC’s use of its exemption power
under section 9 of the ADEA, 29 U.S.C. § 628, to avoid the “unintended
consequences that are not consistent with the purposes of [the ADEA] and are
not in the public interest” that would result from the position taken in Exe
County. 68 Fed. Reg. 4542 (Jul. 14, 2003). The EEOC exemption is borne out
of the reality that an interpretation of the ADEA that would result in a net loss
of employer-sponsored retiree health benefits cannot promote the purposes of
the ADEA and cannot be in the public interest.

For NEA affiliates, the impact of the Erie County decision, if not mooted by the
EEOQC's final rule, would be particularly profound. For a variety of reasons,
education employees often retire before they are eligible for Medicare. Such
retirements are made possible by the availability of employer-sponsored retiree
health benefits. But if the Erie County position were not exempted, NEA
affiliates would face substantial negotiating problems in their attempts to
maintain the employer-sponsored retiree health benefits that they previously
have won. In the case of employer-sponsored plans that provide superior .
health benefits to those retirees not eligible for Medicare (relative to the health
benefits provided to the Medicare-eligible retirees), the employers would insist
on reducing or eliminating those benefits to bring their plans into compliance
with the ADEA. Similarly, in the case of employer-sponsored plans that
provide substantially similar coverage to all retirees, employers that no longer
could afford to maintain those plans would insist on reducing or eliminating
those benefits for all of its retirees — even if they could afford to continue to
provide superior health benefits to retirees who were not eligible for Medicare
{relative to the health benefits provided to the Medicare-eligible retirees),
because to do so arguably would violate the ADEA. And, the NEA affiliates
would not be able, through collective bargaining or other legal means, to force
employers to retain or adopt a retiree health benefit plan design that arguably
would be inconsistent with the ADEA, regardless of the economic pressure that
they could bring to bear. .

NEA believes that the implementation of the:EEOC's final rule not only would
be helpful to its affiiates’ efforts to negotiate for the continuation of health
benefits for retirees who are not eligible for Medicare, but - contrary to the
rhetoric posed by opponents of the EEOC's final rule - would not harm their
efforts to negotiate for the continuation of health benefits for Medicare-eligible
retirees as well. Those opponents have argued that a high percentage of
employers that sponsor retiree health benefit plans that provide: substantially
similar benefits to all their retirees (rather than providing inferior or no health
benefits to their Medicare-eligible retirees) continue to do so because they
believe that to do otherwise would violate the ADEA; and that, once the EEOC’s
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final rule is implemented, those employers will begin reducing or eliminating
the coverage provided to their Medicare-eligible retirees.

Common sense dictates that this syllogism is false because its premises belie
reality. Employers sponsor retiree health plans of all sorts because, for any
number of possible reasons, they perceive - or at one time perceived - that it
would be in their economic interest to do so. If that perception changes, the
employer will seek to reduce or eliminate its retiree health plans to the greatest
extent permitted by the contractual commitments it has made to its retirees or
the union. Application of the ADEA restrictions (without the benefit of the
EEOC’s final rule) on this process would only affect the means by which the
employer reduced or eliminated retiree health benefits, not whether it would do
so at all. For example, an employer that provides substantially similar benefits
to all its retirees and that desires to reduce the costs attributable to those
benefits, might be required to reduce the benefits provided to all of its retirees
rather than only those provided to the Medicare-eligible retirees in order to
comply with the ADEA. There is no reason to believe that the Medicare-eligible
retiree would be better off in such an environment, but 1t is clear that the
retiree that is not eligible for Medicare would be worse off.

The EEOC'’s final rule, if implemented, would return the legal landscape for
employer-sponsored retiree health plans back to the status quo before Erie
County, where employers, unions, employees, and retirees can make rational
economic choices based on the availability of health benefits from all sources
and other factors unrelated to age, and without the specter of potential ADEA
claims reducing the ability of all of the interested parties to optimize the retiree
health benefits made available. In that environment, NEA. affiliates will have a
better chance of preserving employer-sponsored retiree health benefits for a
greater number of retirees.

For all of these reasons, NEA urges the Committee to support the :
implementation of the EEOC's final rule without modification or delay. Thank
you for considering this testimony.
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Senator BREAUX. Next, Mr. Klein.

STATEMENT OF JAMES A. KLEIN, PRESIDENT, AMERICAN
BENEFITS COUNCIL, WASHINGTON, DC

Mr. KLEIN. Thank you, Mr. Chairman. By way of introduction,
the American Benefits Council represents companies that either
sponsor or provide services to health and retirement plans that
cover 100 million Americans, so our interest in this issue is very
keen, indeed.

I would really just like to use my few moments to make five rel-
atively quick points. The first is that the business community, my
organization, and the organized labor community’s views are in
complete alignment that the Erie County case was wrongly decided
and that the EEOC rule is not somehow breaking some new public
policy ground, but really, it is simply helping to restore us to the
situation that business and labor always understood was both the
correct law, as well as good public policy, before the Erie County
case. The fact is that the EEOC’s action is consistent with what the
law has continued to be for the last 4 years everywhere in the
country other than the Third Circuit.

My second point is that I really would like to take head-on this
criticism that the EEOC’s rule will somehow give employers a
green light to reduce or drop coverage for the over-65 group. I sup-
pose by the same rationale I could point to the decline of retiree
health care coverage in the last 4 years and say that it is the faulty
decision in the Erie County case that accounts for the fact that this
retiree health care coverage has been declining. But I think that
both that contention, as well as the claim that somehow the EEOC
rule will contribute to the drop of coverage, both of those conten-
tions, both of those claims, would be terribly misleading to you in
Congress. , -

I think that the unfortunate reality is that absent other public
policy initiatives, health care coverage for retirees, both those be-
fore age 65 as well as those over age 65, are likely to continue on
their downward trend for reasons that have absolutely nothing to
do with the EEOC’s rule, and for reasons that have nothing to do
with the Third Circuit Court of Appeals decision. I think virtually
all of my fellow panelists here have identified what those reasons
are.

You pointed out in your opening statement the statistics about
that incredible decline that we have seen over the last 15 years.
I would add one other reason for the decline in coverage, apart
from the ballooning health care costs and apart from the account-
ing standards that require these liabilities to be reflected on the
balance sheet. I would also point out a lack of adequate vehicles
to pre-fund, to pay for retiree health care coverage, and I would
like to discuss that further in what will be my fifth point.

But in summarizing this one, I would just say that I really can-
not come before you in good conscience and say that the EEOC rule
will somehow rejuvenate the retiree health care system. What I can
. say is that the rule is one of the few things that can be done right
now to at least make the declining trend less severe than it other-
wise might be, especially for those who are most vulnerable, as Mr.
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Meredith said, those younger retirees who are not yet eligible for
Medicare.

My third point is that both we and the labor community, the
business community and others, as well as the critics of the EEOC,
could speculate indefinitely about the impact of this EEOC rule.
But the one thing that we don’t need to speculate about is what
actually happened to the retirees in the Erie County case. Fol-
lowing the Third Circuit Court of Appeals decision in the Erie
County case, the older retirees did not have their benefits in-
creased, as the plaintiffs would have liked. Rather, the younger re-
tirees had their benefits reduced, which the employer found nec-
essary to do in order to ensure that it was not violating the age
discrimination law.

That result, reducing the benefits to younger retirees, is exactly
the outcome that Congress hoped to avoid when in 1990 it passed
the Older Worker Benefit Protection Act. I think anyone who
thinks that employers are somehow going to boost benefits to older
retirees is not really paying attention to the realities of the health
care system.

My fourth point is really that most employers view Medicare as
the principal health plan for their retirees once they reach age 65.
Most employers that do provide retiree health coverage, do provide
some additional benefits for those things that are not covered by
Medicare. But by contrast, the benefits that are provided to non-
Medicare-eligible retirees are typically just an extension of what-
ever coverage the company has been providing to its active work-
ers. So that is a very crucial distinction to be made.

In no way should this be somehow considered age discriminatory.
It is just common sense, and it was the topic of considerable legis-
lative history in the Older Worker Benefit Protection Act.

I spoke in my second point about the EEOC rule and the conten-
tion that it might give a green light to businesses to cutoff cov-
erage. I see that I have a red light, so I will just wrap up with my
fifth point if I may, very, very quickly, and that is that I think that
this controversy is really a very serious distraction from what Con-
gress should be considering, which is how to reverse this trend that
we all have spoken about and that you introduced in your opening
remarks. :

We have just three specific suggestions, which I would be happy
to elaborate on further in the question period, and in fact, since my
time is up, why don’t I stop there and just invite you if you would
like to ask me questions about them.

Senator BREAUX. Thank you very much, Mr. Klein.

[The prepared statement of Mr. Klein follows:]
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Good afternoon Senator Breaux and members of the Committee. Thank you for
the opportunity to appear this afternoon. I am James Klein, President, of the
American Benefits Council, which is a public policy organization representing
principally Fortune 500 companies and other organizations that assist employers
of all sizes in providing benefits to employees. Collectively, the Council’s
members either sponsor directly or provide services to retirement and health

plans covering more than 100 million Americans.

The Council is pleased that the Committee is holding this hearing to examine the
Equal Employment Opportunity Commission’s (EEOC) final rule on the
treatment of retiree health benefits under the Age Discrimfnaﬁon in Employment
Act (ADEA). The Council strongly supports the EEOC’s final rule and believes it
will sen./e to clarify that the long-standing practice of coordinating employer-
provided retiree health coverage with eligibility for Medicare or a state-
sponsored retiree health benefit progrém is not age discriminatory and does not
violate the ADEA. This clarification will help prevent older Americans from
losing their retiree health coverage and will stabilize employer-sponsored retiree

health benefits that are rapidly eroding.

Rapidly rising health care costs, unfavorable accounting treatment of retiree
health obligations, and the lack of federal policies designed to encourage

employers to provide retiree health benefits have all played a major role in the
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significant decline of employer-sponsored retiree health benefits for millions of
American workers. Over the past 15 years, there has been a well-documented
decline in the share of employers offering retiree health benefits, droppiné from
66 percent in 1988 to 38 percent in 2003." This trend is likely to continue. Retiree
health plan costs increased 16 percent between 2001 and 2002, while costs
increased 13.7 percent for active employees, and many employers are quickly
reaching the caps they imposed on their retiree health spending following the

adoption of Financial Accounting Standards Board (FASB) Statement No. 106 on

“Employers’ Accounting for Post-retirement Benefits Other Than Pensions”. ?

Retiree health benefits sponsored by employers are generally in one of two
forms. This coverage serves either as a “bridge” benefit available to early retirees
that terminates once the person reaches Medicare’s eligibility age or, for those
who are age 65 or older, as a supplement to Medicare benefits. Typically the pre-
Medicare retiree will continue in the same employer plan that covers the active
employees. Retiree health plans that supplement Medicare for retirees age 65
and older typically provide benefits not covered by Medicare, such as
prescription drugs, or provide financial assistance with premiums, deductibles or
co-payments. Itis impt.)rtant to note that these plans are intended to meet

distinctly different retiree health care needs and are not generally intended, nor

' Kaiser Family Foundation and Health Research and Educational Trust, “Employer Health
Benefits 2003 Annual Survey”, Section 11: Retiree Health Benefits, Exhibit 11.1: Percentage of All
Large Firms (200 or More Workers) Offering Retiree Health Benefits, 1988-2003.

* Hewitt Associates, “Health Care Costs Increases Expected to Continue Double-Digit Pace in
2003,” press release, October 14, 2002, based on data from the Hewitt Health Value Initiative.
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required, to provide the “same” benefits to early retirees as they do to post-65

retirees.

Background on Erie County Retirees Association . The County of Erie

In Erie County Retirees Association v. The County of Erie, the Court of Appeals for
the Third Circuit held that an employer that voluntarily provides retiree health
benefits may be prohibited from reducing retiree health benefits for individuals
eligible for Medicare. In reachiﬁg its decision in August 2000, the Third Circuit
overturned a District Court holding that was clearly supported by the relevant
legislative history. The federal law in question in the Erie County case is the Age
Discrimination in Employment Act (ADEA), as amended by the Older Workers

Benefit Protection Act of 1990 (OWBPA).

The facts of the Erie County case were as follows. In 1997, the County redesigned
its retiree health benefits plan and Medicare-eligible retirees began to receive
their benefits largely fhrough an HMO. The County’s pre-Medicare retirees
generally continued to receive benefits through a point-of-service plan. A group
of the County’s Medicare-eligible retirees sued. Among other things, the retiree
group alleged that: the HMO benefits were inferior to the pé)int-of-service

benefits (even in conjunction with what the Medicare program covered), the
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Medicare-eligible distinction was an illegal age-based distinction, and that the

program could not meet the “equal cost or equal benefit” test.?

The trial court concluded that ADEA “clearly was not intended to apply to
rc;.tirees ... who premise their complaint on alleged disparities in their retirement
health benefits based on Medicare-eligibility.”* The Third Circuit rejected that
view and remanded the case to the trial court to determine whether the
employer, Erie County, Pennsylvania, could prove that its program fit within the
law’s “equal cost or equal benefit” safe harbor. In its instructions, the court said
the “equal benefit” prong could be met if the sum of what Medicare provides
plus what the employer provides to the Medicare-eligible retirees equals or
exceeds what the employer provides to pre-Medicare retirees. But the “equal
cost” prong can look solely at what the employer pays (rather than what
Medicare pays plus what the employer pays). The Third Circuit essentially
concluded that an employer must spend equal amounts for early retirees and
Medicare-eligible retirees, without regard to what is provided by Medicare

unless the aggregate benefits are identical.

> 29US.C. 623()(2)(B)(i). The “equal cost or equal benefit” rule states, in the pertinent part, that
it is not unlawful for an employer to provide different benefits under an employee benefit plan
“where, for each benefit or benefit package, the actual amount of payment made or cost incurred
on behalf of an older worker is no less than that made or incurred on behalf of a younger worker,
even though the older worker may thereby receive a lesser amount of benefits or insurance
coverage.” (Emphasis added.) :

* Erie County Retirees Association v. County of Erie, 91 F. Supp. 2d 860, 880 (W.D. Pa. 1999).
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While the Medicare-eligible Erie County retirees technically “won” their case, it
was a pyrrhic victory. The result in the Erie County case was that the employer
felt compelled to reduce benefits for pre-Medicare retirees to protect itself from
violation of the ADEA, without any increase in benefits for Medicare-eligible
retirees as the plaintiffs desired. This is exactly the scenario legislators were

attempting to avoid during consideration of the OWBPA in 1990.

Federal Legislative History and EEOC Action

In 1990, after the Senate Labor and Human Resources Committee reported its
version of the OWBPA (S. 1511), concerns were raised that the bill could cause
the practice of coordinating retiree health benefits with Medicare to be
considered age discriminatory under the ADEA. For example, when thé bill was
debated on the Senate floor, Senator Charles Grassley (R-IA) observed that
companies provide health insurance coverage for retirees, but often cease such
insurance coverage when the retiree becomes eligible for Medicare, and asked
whether such programs would violate the proposed law. As Senator Orrin
Hatch (R-UT), one of the managers, explained, “Many employers continue health
benefits for persons who retire before they are eligible for Medicare and/or
continue certain benefits that are supplemental to Medicare ... this compromise
ensures that the bill will not interfere with these important benefits that are vital

to retirees of all ages.”

* 136 Cong. Rec. S13 297-98 (daily ed. Sept. 18, 1990).
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Senator Grassley’s concerns were further addressed when the Senate voted to
pass a final substitute version of the bill. The Statement of Managers on the final
version of the OWBPA is explicit that the practice of taking Medicare eligibility
into account in structuring retiree health benefits is not prohibited. When the bill
was presented in the House of Representatives, Representative Bill Goodling (R-
PA) introduced into the record a summary of the improvements in the final
version of the bill, including a clarification that “employers are not required to
provide equivalent retiree health coverage to Medicare eligible and pre-Medicare
eligible retirees.”® The legislative history confirms that the OWBPA was never
intended to interfere with employers’ practice of coordinating retiree health
benefits with Medicare eligibility. The Third Circuit even acknowledged thata

substantial amount of legislative history is in conflict with its own decision.

Employers, state and local governments and labor unions have all relied on
explicit legislative history concerning ADEA. It has long been widely
understood that the law permitted them to provide health benefits solely to pre-
Medicare retirees or to coordinate retiree health benefits with Medicare. After
the Erie County decision in August 2000, the EEOC adopted the ruling as its
national enforcement policy. A year later, after hearing from organized labor,

state and local governments, employers and others, the Commission

* 136 Cong. Rec. H 8628 (daily ed. Oct. 2, 1990).
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unanimously voted to rescind those portions of its Compliance Manual that
discussed the Erie County decision. The Commission realized that requiring
employers to attempt to meet the “equal cost or equal benefit” test would be
complex and costly, particularly since employers could avoid the exercise by

* simply eliminating retiree health benefits entirely, since they are voluntary, or by

reducing the retiree health coverage for early retirees.

In July 2003, the EEOC published a Notice of Proposed Rulemaking (NPRM)
proposing to create a narrow exemption from the prohibitions of ADEA for the
practice of coordinating retiree health benefits with eligibility for Medicare or a
comparable state health benefits program. On April 22, 2004, the EEOC finalized
the proposed rule making it clear that it agrees with employers and unions that
the practice of coordinating employer-provided retiree‘ health coverage with
eligibility for Medicare should not be considered a violation of the federal age
discrimination law. The EEOC correctly concluded that doing so would be
contrary to the interests of retirees because it would result in a significant

decrease, not enhancement, of health care coverage to retirees.

v ir alth Cover; nd
The EEOC's final rule is critically important to retirees, particularly early or pre-
Medicare eligible retirees who would likely face significant reductions in their

‘early retiree health benefits if the Commission did not act. Finalizing the
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proposed EEOC rule will however assist at least somewhat in stabilizing the
retiree health benefit system and ensure that retiree health benefits remain
available for future retirees in years to come. But the EEOC’s action is stabilizing
an eroding retiree benefits system. In all likelihood the enormous cost pressures
on the health care coverage system will lead to a continued decrease in coverage
for both pre- and post-65 retirees for some time to come. 'fo reverse these trends
what is needed are new savings mechanisms to encourage more retiree medical
coverage opportunities. For example, the Council has been working on a
proposal to establish Retiree Medical Benefit Accounts (RMBAs) that would use
existing individual and workplace savings under 401(k) and IRA plans to allow
individuals and workers to elect annually to allocate a portion of their pre-tax
retirement contributions into a separate RMBA within their retirement plan.
Distributions from a RMBA would be tax-free and penalty-free if made after a
certain age and used for “medical care” as defined in Sec. 213(d) of the Internal

Revenue Code.

In addition, the new Health Savings Accounts (HSAs) created under the
Medicare Modernization Act of 2003, are also tax-preferred savings vehicles that
may be used for retiree health and hold some promise. The Council believes the
RMBA or some other vehicle devoted entirely to retiree health savings is still
needed and we will continue to promote the concept. One change to HSAs that

would be helpful would be if early retirees were allowed to use funds from their
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HSA accounts to purchase retiree health insurance, rather than prohibiting the
availability of HSA funds for this purpose, as under current law, for those who

have not yet reached age 65.

The Council also supports bipartisan legislation aimed at encouraging employers
to establish more ﬂexibﬂity in the use of defined benefit and defined cox;tﬂbuﬁon
retirement plans to meet retiree health care needs. The “Pension Preservation
and Savings Expansion Act of 2003” (H.R 1776), introduced by Representatives
Rob Portman (R-OH) and Ben Cardin (D-MD), includes a provision (section
1401) that would allow retirees to elect to use retirement plan distributions on a
pre-tax basis to pay their share of the cost of retiree health plan coverage

(including coverage under a qualified long-term care insurance contract).

The “Portman-Cardin” bill also includes a proposal (section 1402) that would
expand so-called section 401(h) accounts used to fund retiree health benefits.
Section 1402 of H.R. 1776 would expand section 401(h) accounts so that they
¢ould be maintained as part of a profit-sharing or stock bonus plan and not just
as part of a defined benefit pension plan or a money purchase pension plan, as is
the case under current law. This expansion would ‘encourage more employers to

consider this option to fund retiree health benefits.
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In closing, the Council strongly supports the EEOC’s decision to finalize its rule
exempting from ADEA the coordination of employer-sponsdred retiree health
benefits with Medicare. This action is critically important and will help arrest the
trend of older Americans losing retiree health coverage. The EEOC regulation
provides reassurance to employers and labor unions and retirees that the
longstanding practice of taking Medicare eligibility into account in structuring
retiree health programs is not age discriminatory but instead benefits retirees of
all ages. The rule is consistent with Congressional intent and the legislative
history of the law and will help the effo& to prevent further significant
reductions in the health benefits provided to retirees, particularly those not yet

eligible for Medicare who have no other health care coverage.

Thank you for the opportunity to testify today.
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Senator BREAUX. I thank each and every panel member for their
presentations. It is an incredibly important issue and there is a
great deal, I would. say, of misunderstanding about the EEOC deci-
sion. I have had people come up to me and say that the Erie case
and EEOC decision are going to mean that retirees will lose all
their health coverage and they are scared to death. That is unfortu-
nate.

But it seems to me that there are about three million or so, Ms.
Neuman, pre-65 retirees that have employer-sponsored health in-
surance and there are about 11 million post-65 that have some
form of supplemental or employer-sponsored health assistance. It
seems to me that without the EEOC decision; that if somehow we
are going to say there cannot be a difference between those two
categories and what an employer provides them, then employers
have two choices. One, they can increase 11 million and make it
equal to the three million, or they can reduce the three million to
make them equal to the 11 million. It is a simplification, but is
that sort of correct?

Dr. NEUMAN. I think that is fair.

Senator BREAUX. Dr. Olsen, I don’t know any company in the
United States, and maybe in the AARP shop there is a library of
companies on a computer, that are increasing the retirees’ health
benefits. In fact, I think there are libraries full of companies in this
country that are doing just the opposite. So how does AARP reach
the conclusion that disagrees so vehemently with the EEOC and
hopes that the result will be that both sides would have an in-
crease in their benefits, as opposed to what has happened?

Dr. OLSEN. Well, first of all, probably in the library there might
be one company, but I doubt it.

Senator BREAUX. Yes.

Dr. OLSEN. The second thing is, this is really a company-by-com-
pany situation and obviously it would vary by the company, and it
did with Erie County. My understanding is after Erie County and
the issue was settled, including with the support of the EEOC,
there was a guidance issue that provided that, in fact, they would
supplement up to Medicare and the Medicare counted as an
equivalency factor. Therefore, I think these things can be worked
out to make them equal. .

What we are having a problem with, instead of doing something
like this, we are doing this, is just taking away the benefit from
those, and I take your word if it is 11 million, I thought it was 12,
but a lot of people——

Senator BREAUX. It is close enough for Congressional purposes.

D]r. OLSEN. It is close enough, right. You said it, not me. [Laugh-
ter. i

But anyway, to me, that seems to be the solution we are taking.
We recognize health care costs are rising and there are all these
problems and we have worked with you, as you know, on these
1ssues and it just seems to us there has got to be some equitable
solution for these folks and a reasonable answer for the employer
without just giving the green light to toss all these folks out to pas-
ture.

Now, the thing to remember——

Senator BREAUX. Which folks are AARP——
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Dr. OLSEN. We are representing both of them.

Senator BREAUX. OK. Which folks are AARP concerned about
being tossed out?

Dr. OLSEN. Well, under the way we are seeing it, these after-65
folks on Medicare will no longer receive any supplemental—well, I
shouldn’t say all, but this will accelerate that tendency and that is
our problem. We just think there must be some solution that can
be worked out.

As I understand the guidance that the EEOC had issued after
Erie was allowing this system to operate, and that subsequently
has been removed as part of this rulemaking process.

Senator BREAUX. Why would not companies, if they are faced
with a choice of not having to be able to provide two different pack-
ages, not simply reduce the size and benefits of the pre-65 retir-
ees——

Dr. OLSEN. Well, I think there——

Senator BREAUX [continuing]. In order to be in compliance?

Dr. OLSEN. First of all, there is the entire health care situation.
That is a subject in another hearing. But there are ways, and 1
think Ms. Neuman mentioned, within the retiree system of reduc-
ing these costs. There are annual maximums. There are these
kinds of things. There are different ways of approaching it.

But we just think there must be some equitable way that is also
reasonable to employers that we don’t have to have a system that
allows the entire over-65 people to be pushed out of the system.

Senator BREAUX. It defies logic, at least to me, that if we have
a situation in this country where companies are, in fact, reducing
rather dramatically their retiree health benefits in this country,
that if all of a sudden we say that you are going to have to add
11 or 12 million more that are going to have to have exactly the
same benefit and cost type of health plans as everybody, that they
have to increase it by 11 or 12 million more, that that is not going
to dramatically reduce the benefits, particularly to those under 65.
Those over 65 are eligible for Medicare, so they are protected, I
would argue, very adequately under the Medicare program.

Mr. Klein, can you comment on the discussion I have just had
with Dr. Olsen?

Mr. KLEIN. I think you are 100 percent correct in your analysis
of the impact and, in fact, that is precisely what happened to the
retirees in the Erie County case. The older retirees did not have
their benefits increased. The employer there realized that to pro-
tect itself against a claim of age discrimination, it would have to
reduce the benefits for the younger retirees.

Senator BREAUX. In the real world, I think everybody in Con-
gress, at least I think, is trying to make sure that retirees get the
best coverage they can possibly receive and it is a combination of
Medicare and some supglemental benefits to raise the standard
and to encourage through any way we can employers to take care
of those retirees before 65. That is what I think everybody would
hope we could reach.

Mr. Meredith, it seems that your emphasis was on the damage
that it does to your union members’ negotiating ability and I am
not sure I followed it quite as well as I needed to. Can you elabo-
rate on the point you were trying to make?
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Mr. MEREDITH. Yes, and I am sorry if I wasn’t clear enough. Es-
sentially—— _

Senator BREAUX. Oh, you were. I just didn’t understand.

Mr. MEREDITH. Under the EEOC—I mean, part of negotiations
is to listen to the other side and try reaching compromises. Under
the Erie doctrine, the union cannot compromise. By law, the union
has one position, and when you can’t compromise, it is hard to get
a deal.

Senator BREAUX. So you can’t compromise because you have to
have a whole package?

Mr. MEREDITH. We have got to tell the employer, in order to
make it legal, you have to give the post-retirees the exact same
benefits you give pre-retirees on a wrap program, and sometimes
we are able to get that. But increasingly, it is difficult——

Senator BREAUX. That would be a.good goal if you could get that.

Mr. MEREDITH. That is always our first position in negotiations.
But with the EEOC, it is our first and last position, and as a re-
sult, we feel we can lose everything, because when you are stuck
with all or nothing, you frequently end up with nothing, and that
is what we feel the Erie doctrine was driving unions into, the in-
ability to reach reasonable compromises with the employer to get
the best deal available.

Senator BREAUX. For non-union retirees, they don’t have a shot.

Mr. Imparato, you have listened to this debate. From my opinion,
EEOC has clearly carved out a position of discrimination, but they
would argue, and I would tend to agree, that in doing that, they
are actually trying to increase the benefits of both categories that
they are, in fact, discriminating against, because they feel that if.
we don’t have this, that those in the previous category, pre-65, run
the risk of having nothing at all, which companies can legally do
right now. Rather than risk that, they have said, “All right, they
can have a plan that is different from what is received by people
in the post-65.”

So discrimination, under their argument, at least as I see it,
would actually bring about a greater equality of both sides having
a pretty solid, even set of health benefits, one being employer par-
tially provided and the rest picked up by Medicare, so they have
got a pretty good plan that equals what is over here by the private
employer. I mean, that is their argument as I understand it. What
is wrong with that?

Mr. IMPARATO. I would go back to this whole issue of what is eq-
uitable and what are the purposes of the Age Discrimination in
Employment Act? Why do we have the law to begin with?

In terms of what is equitable, from my perspective, an employer
is going to spend X-amount of money on retiree health benefits. We
want the Age Discrimination in Employment Act to be enforced in
a way that makes sure that that money gets spent in a way where
people under 65 and over 65 are able to benefit, but that it is not
disproportionately benefiting the people under 65.

To me, the reason we have this Age Discrimination in Employ-
ment Act is because there is a long history of employers writing
people off after they get to a certain age and trying to focus on the
younger, healthier workforce, and to me, this phenomenon of pro-
viding greater benefits for people under 65 than for people over 65
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is part of that history. People over 65 are more vulnerable. They
are not in the workforce anymore. They are not represented by the
unions, to a large extent. If their benefits are not protected by this
Federal law, they are more likely to experience discrimination and
to experience inequitable distribution of the money that the em-
ployers are willing to spend on retiree health benefits.

Senator BREAUX. I would argue that the nondiscrimination law
is to ensure equal results. It is not to ensure that an employer put
up the same amount of money for a pre-65 as opposed to a post-
65. The law is to require health benefits to people in all categories.
Under the EEOC’s concept, is that everybody would end up with
approximately the same health benefits, one of them 100 percent
provided by their employer, the other one 100 percent provided by
the Federal Government through Medicare, both with a small con-
tribution from the individual. But the end result is they are both
getting the same amount of health care.

Mr. IMPARATO. But Senator——

Senator BREAUX. That is not discrimination.

Mr. IMPARATO. Senator, what you just articulated is the Erie doc-
trine. The Erie doctrine, which was the law before EEOC’s final
rule, was that there are equal benefits or equal costs to the em-
ployer for the two populations, and what you just described, if the’
over-65 population has Medicare and the under-65 has the equiva-
lent of Medicare, unless I am missing something, that would satisfy
the Erie doctrine. They are both getting equal benefit as retirees.
Am I missing something? .

Senator BREAUX. I am missing it, because my understanding is
it is a question of what kind of plan the employer provided, and
if the employer provides more benefits for a pre-65 than that em-
ployer provides to a post-65, that is, under the Erie case, illegal dis-
crimination based on age by the employer.

Mr. IMPARATO. Let us go back to your hypothetical. Let us say
an employer for the over-65 population only provides Medicare. So
basically, they provide no retiree health benefits.

Senator BREAUX. They provide zero.

Mr. ImpARATO. For the under-65 population, they provide the
exact equivalent of Medicare plus, let us say, better prescription
drug coverage than Medicare, even the revised Medicare. From my
perspective, that is not equitable because they are spending more
money on the under-65 population on a benefit that the over-65
population equally needs. T

Senator BREAUX. Mr. Klein.

Mr. KLEIN. I just think that it may be an accurate portrayal of
the case, but it is a tortured explanation of what constitutes dis-
crimination. As I said, employers consider Medicare to be the basic
plan that individuals get when they reach age 65, and for reasons
that have been amply discussed by everyone here, there are more
and more employers finding it difficult to continue to sponsor their
own coverage both for actives as well as for retirees.

If the employer nonetheless wants to help bridge people over
until they reach that point where they will get Medicare, and, in
fact, may offer something in addition to Medicare, as most employ-
ers do who offer coverage, it is hard for me to understand how that
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can be construed as being discriminatory. I think it just artificially
pits one group of retirees against another.

Employer-sponsored coverage is something that is the cost is
borne by employers and employees or early retirees. Medicare is
something that is paid for through employer and employee con-
tributions through payroll taxes. I just think that it is a rather tor-
tured interpretation. A

Senator BREAUX. Ms. Neuman, can you help us out from a Kaiser
perspective, not arguing for or against, but what is the projection
from maybe your people as to what would likely happen, consid-
ering where we are today, in the area of health care if the Erie case
had been allowed to stand as it was originally decided?

Dr. NEUMAN. Mr. Chairman, we have been tracking trends in
coverage and we continue to do that. We are looking to see what
will happen in the future. I don’t think it is possible to tell from
the work that we have done how the Erie decision, one way or an-
other, would have affected changes in the coverage. '

Senator BREAUX. OK. Is the Erie decision a positive for an em-
ployer providing health benefits to their retirees or is it a negative?

Dr. NEUMAN. You know, I wish I could answer that question. I
am not trying to be evasive, but based on the work that we have
done, I really can’t speak to that.

Senator BREAUX. Well, let us discuss it, then. How would it be
positive? How would a decision that says that they have to provide
the same benefits to post-65 retirees be positive for them and how
would it be negative? _

Dr. NEUMAN. Well, from a retiree point of view——

Senator BREAUX. No, from an employer who is providing the in-
surance, how would the requirement that you add the 11 to 12 mil-
lion more to have the same benefits as those you are providing to
pre-65 be good for the employer’s ability to provide health insur-
ance and how would it be bad?

Dr. NEUMAN. The issue from an employer point of view is one of
costs and employers have to make decisions about how they are
going to be controlling costs. One thing our survey has suggested
is that employers are looking at a variety of strategies that are out
there, including where to look for savings, and this could be one of
the places that they would need to turn to in order to be responsive
to a requirement to provide equal—

Senator BREAUX. I want to keep it very simple. If I am having
trouble providing an employee plan for somebody that used to work
for me that is not yet 65 and I provide less for the people that used
to work for me that are over 65, and I am having trouble with the
first group and somebody tells me I have also got to provide the
same benefits for those who are after 65, how in the heck can that
be nothing but terrible? They are already dropping the ones pre-
65. .

Dr. NEUMAN. Right. _

- Senator BREAUX. If I have got to add 11 million more that have
insurance after 65, how can that be anything.but awful? Mr. Klein?
_Mr. KLEIN. I can’t say it any more eloquently than you just did,

sir.

Senator BREAUX. It is not very eloquent. That is Louisiana.
[Laughter.]




95

Dr. Olsen.

Dr. OLSEN. I guess I don’t think anybody is saying to raise the
level of Medicare benefits. I think we are trying to discuss with the
EEOC of a way of establishing this as an equivalency that makes
some sense, and in discussions, and maybe the——

Senator BREAUX. Let me jump in on that point. I am sorry to in-
terrupt, but you talked about an equivalency.

Dr. OLSEN. Right. :

Senator BREAUX. Is AARP satisfied, if the employers were pro-
viding a health benefit plan for pre-65 and then they were pro-
viding a plan for those over 65 that was equivalent when you con-
sider what Medicare contributes and what the employer contrib-
utes, is that the equivalency you are OK with?

Dr. OLSEN. Yes. We have been satisfied with the idea of the sup-
plement representing an equivalency, and that was the guidance of
the EEOC after Erie and up until now. ‘

If I could make one other comment, I know we were involved a
few months ago relative to employee retirement coverage when the
Medicare Rx thing was at its peak.

Senator BREAUX. We heard a word or two from you.

Dr. OLSEN. Yes, a word or two. [Laughter.] ,

So Congress, I think very fortunately, added a lot of subsidies
and incentives for the employer community to continue coverage,
and there is even some thought that maybe this would help a little.
We have to wait and see. But clearly, we are in an interim period
before this starts in 2006.

Therefore, I guess ] am somewhat astonished and amazed that
we would now come out about halfway through this interim period
with a rule that almost seems to give a green light to dropping cov-
erage when just a few months ago, we created all these subsidies
for employers to keep the coverage.

Senator BREAUX. I recognize that.

Dr. OLsEN. Thank you.

Senator BREAUX. Mr. Klein, back to the point we talked about,
the concept of an employer providing one set of benefits for pre-65
retirees and providing a different set for post-65 but with the Medi-
care benefits would be the same as the pre-65. Dr. Olsen says that
is what AARP is supporting. What is your comment on that?

Mr. KiEIN. I think my understanding, too, of the “equal cost-
equal benefit” rule is that if the benefits that are being provided
are equal, that is considered per se to be not discriminatory. But
if you have a result where the benefits are less for one group than
another, you can nonetheless still demonstrate that you are not dis-
criminating if the cost that you incur is the same.

Therefore, I think we have to take the analysis further to answer
your question. If you have a situation where the under-age 65
group is actually getting overall better coverage, more coverage
than the over-age 65 group when you add up Medicare plus what-
ever it is their employer is providing, I think the AARP would say
that that is discriminatory, and I think that there are two compel-
ling reasons that it is not.

The first is the ample legislative history, which is described in
some length in my written testimony, that Congress specifically ad-
dressed this point when it took up the Older Worker Benefit Pro-
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tection Act in 1990 and specifically sought to exempt the retiree
situation. It spoke about older versus younger workers. It wasn’t
referring to retirees and specifically had discussions and colloquies
about being able to preserve this kind of, if you want to call it, dis-
parate treatment.

The second reason is that it is a somewhat convoluted interpreta-
tion of discrimination to say that that older group is being some-
how discriminated against simply because the employer is spending
more money on the younger group. Absent the employer spending
that money, that younger group is going to get nothing.

Senator BREAUX. But I have a little bit of a problem with the
concept that an employer would be able to spend $5 on a pre-65
retiree, but then for a post-65 retiree, I am only going to spend $2,
even though Medicare is not going to make up the other $3. That
would mean that that employer’s actual contribution does not
produce the same result. Is that not discrimination that should be
avoided and illegal? .

Mr. KLEIN. I don’t think so, and I don’t think that that is the po-
sition of Congress back when it amended the Age Discrimination
in Employment Act, and I think even if you feel——

Senator BREAUX. Why should an employer be able to spend less
money for an older worker than a younger retiree when the older
worker generally will have substantially higher needs from a
health standpoint? _

Mr. KLEIN. Well, the younger worker—I am sorry, the younger
retiree would still have health care needs that might not be
met—— .

Senator BREAUX. Yes, but it is clear that the post-65 is going to
have substantially higher health costs than a pre-65 worker. I
mean, that is just a fact.

Mr. KLEIN. Well, I think that we have to sort of accept the no-
tion, whether as a matter of social policy, what we are providing
under Medicare is an appropriate benefit for a group that is age
65 and over.

Senator BREAUX. Yes, but we talked about—my question was——

Mr. KLEIN. No, and once one accepts that——

Senator BREAUX. My question said, suppose you are not reaching
an equal point. Then you are saying that the employer should have
the right to contribute less to a post-65- retiree’s health benefits
who has higher.cost than they would be able to contribute to a_pre-
65 retiree who has a lower cost. That, I am not sure I can handle.

Mr. KLEIN. Well, I guess I would just say two things in response
to that. One, as a general rule, it is certainly an accurate state-
ment that older retirees have higher health care costs than young-
er retirees. But on an individualized basis, that wouldn’t, of course,
necessarily be the case.

The other point is that even if one disputes the conclusion of
Congress previously as to the non-applicability of any of this to re-
tiree health, was it really Congress’s intention to get into a distinc-
tion between levels of coverage between the pre-65 as well as the
post-65? Would they be in the protected class.

Senator BREAUX. I imagine some companies, Ms. Neuman per-
haps knows or anybody, would provide health care coverage for
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their retirees only until they get to be 65 and contribute nothing
after that.

Mr. KLEIN. Well, the other——

Senator BREAUX. Let me ask Ms. Neuman if that is correct.

Dr. NEUMAN. Some do, but most of the firms in our survey pro-
vided both the pre-65 and a 65-plus.

Senator BREAUX. But it is about almost up to 20 percent, I think,
that provide it only to pre-65.

Mr. KLEIN. Senator, I think your analysis is absolutely correct
there, but the way that employers are going to rectify the situation
is by what you mentioned earlier. They are going to then just -
spend only $2 on the pre-age 65 folks.

Senator BREAUX. I think that everyone has had a chance to real-
ly spell out your views on the thing. It is indeed a complicated situ-
ation. This is not easy, but neither is anything else dealing with
health care. It is very, very complicated and is the real challenge,
I think, that we as a nation have.

We are debating health care coverage for people who have health
care coverage. We still have 41 or 43 million Americans now who
have none at all,.zip, zero. We arguably are the richest nation in-
the history of the world and we have 43 million Americans who
have no coverage at all for their health care, which is absolutely—
it should be unacceptable in this country. _

I would suggest that before we all meet in the Federal court-
house on this issue that the groups like yours that are here try to
get together and see if there 1s some recommendation that could be
jointly made to Congress about how we can legislatively address
this. The other alternative is everybody go to the courthouse and
litigate. I am not sure there are enough clear laws on the books to
really bring about the best result.

Anti-discrimination laws are what we are litigating under, but I
am not sure they quite fit the health situation that we are trying
to figure out. I think we are all trying to make sure people who
are retired get the best health coverage they possibly can get. That
is the goal. I am not sure the anti-discrimination laws are designed
to produce that result in these unusual circumstances, so it may
mean that we need something else.

I would just encourage all of you to become involved in a serious
effort in the private sector to come up with recommendations that
we might consider, because everybody has a major interest in this.
This is not something I think can be handled in the courthouse. It
should be handled in the Congress, and hopefully we can use your
recommendations to look for a solution. Boy, if we could get some
kind of a generic recommendation from all sides, it would be very,
very helpful to the people you represent as well as to the people
that we represent.

With that, this committee hearing will be adjourned. Thank you
very much.

[Whereupon, at 3:23 p.m., the committee was adjourned.]
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INTRODUCTION

The National Conference on Public Employee Retirement Systems (NCPERS) is the
largest national, nonprofit public pension advocate. NCPERS was founded in 1941 to
protect public employees and public pension systems. Today our membership includes
over 500 pension funds representing $2 trillion in assets.

On behalf of the 500 pension funds we represent, we are pleased to submit our statement
for the record in support of the Equal Employment Opportunity Commission’s Proposed
Rule Exempting the Coordination of Retiree Health Benefits with Medicare from Age
Discrimination in Employment Act.

EEOC PROPOSED RULE BENEFITS ALL RETIREES

As you know, state and local govemment employers are not legally mandated to provide
health benefits to retired government workers. However, partially because of collective
bargaining and partially as an enticement to be public servants at wages generally lower
than comparable work in the private sector, government retirees have traditionally
received good retirement health care benefits. .

Unfortunately, the times are changing. States and localities are not immune to the
economic down turn that the nation has experienced over the past few years. These
jurisdictions are facing tough financial times. Many address budget shortfalls by
reducing health benefits. This trend would be exasperated if the Third Circuit’s decision
in Erie County Retiree Association vs. County of Erie (Erie County) is left unchallenged.

In Erie County, it was ruled that providing higher health benefits to pre-Medicare eligible
retirees than Medicare-eligible retirees violated ADEA. However, some employers
provide the “better” health benefits to pre-65 retirees because otherwise they would have
no access to affordable health insurance. Once retirees enroll in Medicare, it’s reasonable
for the employer-based insurance to become the secondary insurer.

The net effect of this decision is that firefighters and police officers (who retire earlier
than 65, some with mandatory retirement ages) and teachers could lose their employer-
provided health benefits until they reach age 65 and become Medicare-¢ligible.

The EEOC proposed rule, when finalized, will encourage jurisdictions to continue to
provide health benefits to retirees—both to those who retire before they become
Medicare-¢ligible and those after Medicare becomes the primary payer of benefits.

This coordination of benefits, known as a Medigap program, allows employers to
continue providing health benefits before retirees apply for Medicare, and then provide
supplementary benefits once Medicare becomes the primary payer.
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If the proposed rule does not become final, employers would face the choice of either
enrolling all retirees—regardless of Medicare-eligibility status—into the employer-
sponsored program—QR—eliminating coverage for retirees.

The cost to provide full benefits to all employees and retirees—regardless of Medicare
status—would be prohibitive. Older retirees rely on employer-sponsored health benefits
-to cover medical costs not covered by Medicare.

Since public safety officers retiree earlier than 65—many having mandatory retirement
ages—the loss of health benefits would leave them uninsured. Most could not afford
private coverage or qualify for such coverage given their health status. The same is true
for many teachers who retire earlier than 65.

The EEOC rule will allow public safety officers to retire with employer-provided health
coverage until they reach 65. Then Medicare becomes the primary payer, with the
employer-provided health coverage paying for what Medicare does not cover.

I am sure the members of the Committee know that the Federal Employee Health Benefit
Program (FEHBP) provides participants the choice of high option plans and low option
plans. The high option plans pay for most of your medical costs. The low option plans
require you to pay most of the medical costs. These high option plans cost more than
low option plans.

Right now, most jurisdictions offer high option plans to employees and pre-Medicare
retirees. When Medicare becomes the primary payer, paying most of the costs, the
employer-provided health insurance is reduced to a low option plan that pays those costs
not covered by Medicare—thus providing retirees full coverage.

That policy makes financial sense. It works well. It does not discriminate. And'it
provides most of our retirecs with some form of health insurance.

CONCLUSION

Right now, some NCPERS retirees are paying $1000 - $1200 per month for their share of
the health insurance premium. That is upwards of $14,400 per year, just for health
insurance coverage. In some cases, the cost of health insurance is consuming all of their
pensions.

The EEQC proposed rule is a good, common sense rule that provides younger retirees
access to affordable health care. Without the EEQC rule, millions of our retirees will
lose health insurance and many will become part of the 44 million Americans without
health insurance.
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By not supporting the EEOC’s proposed rule and letting the Erie County decision stand
will make matters worse. NCPERS asks the Committec to support the EEOC rule on
exempting retiree health benefits from the ADEA.

Mr. Chairman, thank you for the opportunity to submit our statement for the record.
Please contact us at 202-624-1456, if you or other Committee members have any
questions or if we can be of further service.



