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HIDDEN 401(K) FEES: HOW DISCLOSURE CAN
INCREASE RETIREMENT SECURITY

WEDNESDAY, OCTOBER 24, 2007

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
Washington, DC.

The Committee met, pursuant to notice, at 10:32 a.m., in room
SD-628, Dirksen Senate Office Building, Hon. Herb Kohl (chair-
man of the committee) presiding. -

Present: Senators Kohl and Smith.

OPENING STATEMENT OF SENATOR HERB KOHL, CHAIRMAN .

The CHAIRMAN. This hearing will come to order. -Good morning.
I would like to welcome our witnesses and thank them for their
participation. We are here today to bring attention to an important
issue affecting the retirement security of millions of Americans.

More and more Americans are relying on 401(k) plans to provide
their retirement income. Although these plans have only been
around since the 1980’s, they now cover over 50 million people and
exceed $2.5 trillion in total assets. Out of private sector workers
that have any type of retirement benefit, two thirds have only their
401(k) savings to secure their financial well being into their retire-
ment. ~

Although 401(k)s have become the primary pension fund for
most Americans, there are few requirements for fund managers to
tell participants how much they are paying in fees. Most fees are
either absent or obscured in participant statements and investment
reports. Not surprisingly, we will hear today that fewer than one
in five participants know the fees they are paying. .

Unfortunately, the lack of disclosure and the lack of under-
standing can have serious consequences for an individual’s retire-
ment savings. The slightest difference in fees can translate into a
staggering depletion in savings, greatly affecting one’s ability to
build a secure retirement.

According to the Congressional Research Service, families who
save their retirement funds in high fee accounts could have one-
quarter less in retirement than those who work for employers who
offer low-fee accounts. For couples who save their entire lifetime,
the CRS study found that an annual fee of 2 percent could reduce
savings by nearly $130,000 compared to a more reasonable fee of
0.4 percent. :

Investigations by this Committee have found that fees at 2 per-
cent or higher are not uncommon. One small business owner we
talked to with contract fees around 2 percent, and most of the

()]




2

plans assets in a money market account had a net return that was
almost a negative 1 percent a year. The small business owner was
distressed when he finally discovered the high charges, and was
ready to cancel his 401(k) plan altogether.

Giving small business owners all the facts in an easy-to-under-
stand manner will help them find lower cost options and make it
more likely that they will offer retirement savings plans to their
employees.

Fees are not the only factor that 401(k) participants should con-
sider when deciding how to invest their savings. A wise investor
should diversify portfolio and consider a funds risk and return.

But while returns are unpredictable and will fluctuate from year
to year, fees are something that are fixed, are known in advance,
and could be easily controlled by plan enrollees. Furthermore, we
believe there is a basic right for consumers to clearly know how
much products and services are costing them.

This week, Senators Harkin and myself are introducing the De-
fined Contribution Fee Disclosure Act of 2007. This bill will help
shed some light on these fees by requiring complete transparency
to both employers and participants. This will allow employers to be
able to negotiate with pension fund managers in order to get the
lowest possible fees for their employees.

Participants will be able to make informed choices between in-
vestment options and potentially increase their retirement savings
by thousands of dollars. Ultimately, this legislation will help to
lower costs for everyone by fostering competition among pension
managers. ®

So, we welcome our witnesses as we discuss the importance of fee
disclosure to employers and plan participants and consider its im-
pact on the retirement savings of older Americans.

We turn now to my able Ranking Member and my friend, Gordon
Smith, from Oregon.

OPENING STATEMENT OF SENATOR GORDON H. SMITH,
RANKING MEMBER

Senator SMITH. Thank you, Chairman Kohl. I appreciate your
holding this important hearing. Our topic today is hidden 401(k)
fees and how disclosure can increase retirement security.

Oneof my priorities on this Committee has been to ensure that
Americans are financially secure in retirement. With uncertainty
surrounding Social Security and the shift from employer-sponsored
defined benefit plans to defined contribution plans, more and more
of the responsibility for preparing for retirement rests on one’s own
shoulders. Unfortunately, though, American retirement savings
rate for 2006 was a negative 1 percent. This is the lowest rate since
1933 during the Great Depression.

Clearly, Americans need to save more for retirement. I have been
working over the past few years on ways to help Americans do just
that. For example, I worked to enact legislation that would encour-
age employers to adopt automatic enrollment in 401(k) plans. This
is a simple idea that has been shown to increase plan participation
significantly. ’

I was very pleased that we were able to enact automatic enroll-
ment as part of PPA—that is Pension Protection Act, if any of you,
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like me, get too many alphabets around here—and I am confident
that provision is helping to increase participation rates in 401(k)
plans. »

Now, I am pushing for other proposals to increase Americans’ re-
tirement savings. For example, one of my bills would require em-
ployers to allow long-term, part-time employees to make contribu-
tions to their 401(k) plans. However, the goals of these proposals
may be undermined by excessive 401(k) plan fees. .

Fees are one of many factors, such as investment risk and diver-
sification, that participants should consider when investing in a
401(k) plan. But excessive fees can undercut Americans’ retirement
security by reducing their savings. Simple as that. :

In light of this, I was very disturbed to hear about AARP’s recent
survey results on 401(k) participants, their awareness and under-
standing of fees. About- two-thirds of the respondents stated that
they do not pay fees, and when told that 401(k) providers typically
charged fees for administering the plans and that the fees may be
paid by either the plan sponsor or participants, 83 percent then ac-
knowledged that they do not know how much they pay in fees.

Clearly, 401(k) participants need additional information on plan
fee and expenses. However, it is important that, as we get them
more information, we don’t overwhelm them. The additional infor-
mation need to be concise, meaningful and readily understandable.

If we bombard participants with too much information, they will
do what most people would do—they will ignore it. Since any new
disclosure requirements will carry costs for participants, over-
loading them helps no one. ‘

So, I am pleased that the Labor Department has begun a series
of regulatory initiatives to increase transparency and disclosure of
plan fees and expense information. I look forward to hearing more
about these initiatives today, and I would like to continue to work
with the Labor Department to ensure that participants have the
fee information they need to make prudent investment decisions.

Thank you, Senator Kohl.

The CHAIRMAN. Thank you very much, Senator Smith.

We are pleased to welcome our first panel here this morning. The
first witness will be Barbara Bovbjerg. Ms. Bovbjerg is the director
of Education, Workforce and Income Security Issues, for the U.S.
Government Accountability Office. At the GAO, she oversees eval-
uative studies on age and retirement income policy issues, includ-
ing social security, private pension programs, and the Employee
Benefit Security Administration of the Department of labor.

Our second witness will be Brad Campbell. Mr. Campbell is the
assistant secretary of Labor for the Employee Benefit Security
Administration, which oversees more than 700,000 defined con-
tribution retirement plans that cover almost 150 million Ameri-
cans. In this capacity, he is responsible for the administration and
enforcement of Title I of the Employee Retirement Security Act,
which is known as ERISA. He has been with the Department of
Labor since 2001. .

We welcome you both, and, at this time, we will take your testi-
mony.

Ms. Bovbjerg.
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STATEMENT OF BARBARA BOVBJERG, DIRECTOR, EDU-
CATION, WORKFORCE AND INCOME SECURITY ISSUES, U.S.
GOVERNMENT ACCOUNTABILITY OFFICE, WASHINGTON, DC

Ms. BOVvBJERG. Thank you very much, Mr. Chairman, Senator
Smith. I am pleased to be here today to speak about disclosing fee
information to 401(k) participants and providing better fee and cost
information to 401(k) sponsors, because fees can significant erode
an individual’s 401(k) savings, as you noted.

Information about the fees being charged is important because
we expect individuals to be responsible for making wise decisions
about their accounts. Sponsors, as fiduciaries, need the information
necessary to make plan design and administration choices that are
in the best interest of the participants.

Today I will present information about how such disclosure
might take place. I will speak first about what information could
be most useful, and then about how such information might be pre-
sented. My statement is drawn from our work last year on 401(k)
fees and from reports we have issued over the last several years,
addressing the presentation of financial information.

But first let me speak about the “what,” what information to pro-
vide. Although it is clear that participants need basic fee informa-
tion, it is not so clear what information is most relevant to them.

Most would agree that participants at least need to know what
direct expenses are charged to their accounts. In our earlier report
on this topic, we recommended that participants at least get infor-
mation that allows them to make comparisons across investment
options within their plans. We suggested that expense ratios could
meet this need in most instances.

Industry professionals we have contacted suggested additional
investment-specific needs might easily be disclosed as well, includ-
ing sales charges, surrender charges, wrap fees, things of that na-
fure. Some also suggest that participants receive information on re-
turns net of fees to encourage the participant to consider fees in
the context of returns rather than just focusing on fee levels alone.

However, as I will note in a moment, when I move to discussing
the format for disclosure, keeping it simple is really important if
participants are to read and make use of the information provided.
Participants are not the only parties who need better information.
Plan sponsors would benefit from a broad range of information as
they seek to fulfill their roles as fiduciaries.

In addition to information on plan fees, sponsors need informa-
tion, for example, on service providers’ business arrangements and
revenue-sharing options to ensure that plans’ fees and expenses are
reasonable and not affected by conflicts of interest. In our prior
work, we also made recommendations to require plan service pro-
viders to offer sponsors information of this nature.

Some have also suggested that sponsors and participants may
not know how to evaluate fees they are paying absent some sort
of benchmark for comparison. Because participants have no control
over investment options available to them, benchmarks may be
most important for the sponsors, as they make decisions that affect
plan costs.

But whether or not benchmarks are provided, a consistent ap-
proach to fee and cost disclosure, one that allows comparison across
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options within a plan and across plans overall, because people do
move around, would benefit both participants and sponsors.

Let me move now to the format in which fee information might
be disclosed. In prior work we found that certain practices help
people understand complicated information. The use of simple lan-
guage, straightforward and attractive layout, brevity and multiple
means of distribution are all key to documents the general public
will obtain, read and comprehend.

Distribution, layout and document length determine whether
people will even look at the information. If they can’t obtain the
disclosure easily, for example if it is provided only electronically
and they don’t have regular access to a computer, they will almost
certainly never read it. Or if it is too long, crammed with text or
in tiny, tiny typeface, even if participants receive it, experience
with other disclosures suggests they won’t read it.

Yet even the most attractively designed document must still be
written in accessible and simple language, and provide only the
most basic and important information if it is to be read and under-
stood. Clearly, design and means of conveying 401(k) fee informa-
tion will be crucial to achieving not just disclosure, but also im-
proved participant understanding.

To conclude, 401(k) participants, and even sponsors, need better
and more consistent information about plan fees. Focusing on the
most basic fee information, providing it in a way that participants
will read and understand it, and being consistent in its provision
across plans will be key. Providing information of this nature will
not only inform plan participants in making retirement, saving and
investment decisions, it may also have the salutary effect of sharp-
exlling competition and, in the end, reducing fees charged to 401(k)
plans.

That concludes my statement, Mr. Chairman. I hope that my full
statement can be submitted for the record.

[The prepared statement of Ms. Bovbjerg follows:]
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PRIVATE PENSIONS

401(k) Plan Participants and Sponsors Need Better
Information .on Fees

What GAO Found

Fee disclosure serves different functions for plan participants and sponsors.
Studies have shown that 401(K) participants often lack basic knowledge about
the fees associated with their plan. Participants need information about the -
direct expenses that could be charged to their accounts. As we previously
recomumended and most experis agree. the expense ratio-—a fund’s operating
fees as a per of its ts—is a fund ] piece of information for
participants. Plan sponsors, in contrast, need a range of fee information to
fulfill their fiduciary responsibilities. Sponsors need addmoml information on
service providers, investment opti andr sharing arrang to
assist them in monitoring plan fees and determining whether they continue to
be reasonable in light of the services provided. Labor has ongoing efforts
designed to help participants and plan sponsors understand the importance of
plan fees and the effect of those fees on retirement savings.

Whether participants receive only basic expense ratio information or more
detailed information on fees, presenting the information in a clear, easily
“. comparable format can help participants understand the content of the
disclosure. GAQ's prior reports found that certain pracﬁces help people
understand complicated information. For 1e, using clear 1 and a
straightforward layout in a brief document can enhance the accessibility of
ﬁnanclal infom\aﬂon Also, providmg graphics and less text can both attract

ion and make detailed information more quickly and easily
understandable.

P o Survey on of Feos

Doyouknawhownmh!nfeesandexpsnsesyouampaymg
for your 401{k) plan?

Sourca: AARP'S Survey of 401{K) Participants’ Awareness and Undaratanding of Fees. July 2007.




Mr. Chairman and Members of the Committee:

I 'am pleased to be here to discuss how best to disclose fee information to
401(k) participants and plan sponsors. Fees can significantly decrease
participants’ retirement savings over the course of a career. For 401(k)
participants, even a small fee deducted from a worker’s assets today could
represent a large amount of money years later had it remained in the
account to be reinvested. For plan sponsors, understanding the fees being
charged helps fulfill their fiduciary responsibility to act in the best interest
of plan participants.

Given that fees can have a large impact on an individual's account balance
over time, it is important that both participants, as investors, and plan
sponsars, typically the employer, receive the fee information necessary to
make informed decisions. The Department of Labor (Labor) is currently
drafting regulations on the disclosure of fees to participants, and Congress
is now considering legislation to improve such disclosure. These efforts
have generated debate about the type of fee information participants and
sponsors may need, and the amount and format of fee information that
should be disclosed. As Congress considers these issues, you asked us to
provide information about the way fees could be disclosed to benefit
401(k) participants and sponsors. My remarks today will focus on 1) the
information on fees that could be most useful for plan participants and
sponsors and 2) how such information can be presented to participants so
that it i3 easily understandable.

To describe the fee information that should be provided to 401(k) plan
participants and sponsors, we relied on our previous work that examined
the types of fees associated with 401(k) plans and who pays these fees,
how information is disclosed to participants, and Labor's oversight of fees,
We also used information from Labor and from industry experts on the
subject of fee disclosure to participants. To consider how such fee
information should be provided to participants, we reviewed ourp
work on the understandability of Social Security and other disclosures,
and utilized available industry information on the subject. We conducted
our review from September 2007 through October 2007 in accordance with
generally accepted government auditing standards.

3

In summary, fee disclosure serves different functions for plan participants
and sponsors. Participants need information about the direct expenses
that could be charged to their accounts. As we previously recommended
and most experts agree, the expense ratio—a fund's operating fees as a
percentage of its assets—is a fundamental piece of information for plan

GAO-08-95T




participants. Some experts also recommend that other types of fees be
disclosed, such as certain types of annual fees, and fees that are not
necessarily investment-specific. Plan sponsors, in contrast, need a range of
fee information to fulfill their fiduciary responsibilities. Thus, sponsors
need additional information on service providers, investment options, and

I sharing arrar ts to fulfill their duties as fiduciaries. Such

information assists them in monitoring pian fees and determining whether
the fees charged continue to be reasonable in light of the services
provided. Labor is currently considering what fee information should be
provided to participants and what format to enable participants to easily
compare fees across a plan’s various investment options. The agency also
has ongoing efforts designed to help participants and sponsors understand
the importance of plan fees and the effect of those fees on retirement
savings.

Whether participants receive only basic expense ratio information or more
detailed information on various fees, presenting the inforration in a clear,
easily comparable format can help participants understand the content of
the disclosure. The language, layout, length, comparability, and
distribution are among the important considerations that can inform the
design of fee disclosure. In our prior reports on helping the public
understand Social Security publications and on more effective disclosures
for credit cards, we found that certain practices help people understand:
complicated information. For example, using clear language and a
straightforward layout in a brief document can enhance the accessibility
of financial information. Further, providing graphics and less text can both
attract recipient attention and make detailed information more quickly and
easily understandable.

Background

.According to Labor's most recent data, an estimated 41 million

participants in 401(k) plans are permitted to direct the investment of all or
a portion of their plans’ accounts from among the choices offered by their
plans. As participants accrue eamings on their investments, they-also-pay
a number of fees, covering expenses, commissions, or other charges
associated with 401(k) plans. Over the course of the employee’s career;
fees may significantly decrease retirement account balances. For example,
even a l-percentage point difference in fees can significantly reduce the
amount of money available for reti t. Figure 1 an employee
of 45 years of age with 20 years until retirement changes employers and
leaves $20,000 in a 401(k) account until retirement. If the average annual
net retum is 6.5 p t—a 7 percent ir ¢t return minus a 0.5
percent charge for fees—the $20,000 will grow to about $70,600 at

GAO-08-95T
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retirement. However, if fees are instead 1.5 percent annually, the average
net return is reduced to 5.5 percent, and the $20,000 will grow to only
about $58,400. The additional } percent annual charge for fees would
reduce the account balance at retirement by about 17 percent.

Figure 1: Effect of 1 Percentags Point in Higher Annual Fees on a $20,000 401(k)
Balance invested over 20 Years

Account batance (in doftars)

1 2 3 4 5 & 7 8 8 10 11 12 13 14 15 18 17 13 19 20
Years
wewme  Accumutated account batance with 0.5 percent charge for fees
e e Accumulated account batance with 1.5 percent chargs lov fees
Source: GAO analysis.

Currently, most participants are responsible for directing their
investments among the choices offered by their 401(k) plans, but may not
be aware of the different fees that they pay. According to industry
professionals, participants are often unaware that they pay any fees
associated with their 401(k) plan. In fact, studies have shown that 401(k)
participants often lack basic knowledge about the fees associated with
their plan. As shown in figure 2, in a recent nationwide survey, 83 percent
of 401(k) participants reported not knowing how much they pay in fees.
When asked whether they pay any fees for the 401(k) plan, less than one-
fifth (17%) said they do pay fees. As figure 3 shows, almost two-thirds




responded that they do not pay fees (65%) and 18% stated that they do not
know.!

Figure 2: Participants’ Resp to Survey onA of Feaa

Do you know how much In fees and expenses you are paying
for your 401{k) plan?

Bource: AARPS Survey of 401(k) var Foes, July 2007,
‘AABP" M: 401(k) Parti ! and U ding of
(WasbinstOn.DC July 2007). AARP da

survey of 1,584 401(k) plan participants ages 25 and older. 'ﬂwmeywnsﬂelded!rmn
JmmmmlmmmbymwledgeNetwoﬂdeenloM Califomia, to
of its online panel. The overall sample was designed to
be nationally representative o“m(k) plan participants age 26 and older.

GAO-08-95T



Figure 3: Participants’ Response to Survey Question on Awarensss of Fees
Do you know whether you pay any fees for your 401(k) plan?

Paid faes

18% Did not know

Paid no foes
Source: AARP'S Survey of 401(x) Particioants’ Awareness and Undarstanding of Fees, July 2007.

Industry professionals agree that making participants who direct their
investments more aware of fees would help them make more informed
investment decisions.

Enacted before these types of plans came into wide use, the Employee
Retirement Income Security Act (ERISA) of 1974 establishes the
responsibilities of employee benefit plan decision makers and the
requirements for disclosing and reporting plan fees, Typically, the plan
sponsor is a fiduciary.’ A plan fiduciary includes a person who has
discretionary authority or control over plan management or any authority
or control over the management or disposition of plan assets.‘ ERISA
requires that plan sponsors responsible for managing employee benefit
plans carry out their plan responsibilities prudently and solely in the
interest of the plan's participants and beneficiaries. Plan sponsors, as

?20 USC. §§ 1001-1461.
* Any person who makes investment dacisions with respect to a qualified employee benefit

plan’s asscts is generally a fiduciary. The duties the person performs for the plan rather
than their title or office determines whether that person is a plan fiduciary. 29 U.S.C. §

1002(21XA).
120 US.C. § 1002(21).

GAO-08-95T
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fiduciaries, are required to act on behalf of plan participants and their
beneficiaries. These responsibilities include

» selecting and monitoring service providers to the plan;

* reporting plan information to the govemment and to participants;

* adhering to the plan’s investment policy statement and other plan
dot ts (unless inconsi with ERISA);

* identifying parties-in-interest to the plan and taking steps to monitor
transactions with them;

* selecting investment options the plan will offer and diversifying plan
investments; and

-+ ensuring that the services provided to their plan are necessary and that

the cost of those services is reasonable.

In our November 2006 report on 401(k) fees, we found that the fee
information that ERISA requires 401(k) plan sponsors to disclose is
limited and does not provide participants with an easy way to compare
investment options.® All 401(k) plans are required to provide disclosures
on plan operations, participant accounts, and the plan’s financial status.
Although they often contain some information on fees, these documents
are not required to disclose the fees borne by individual participants.
Overall, we found that the information currently provided to participants
does not provide a simple way for them to compare plan investment
options and their fees, and are provided to participants in a piecemeal
fashion.

Additional fee disclosures are required for certain—but not all—plans in
which participants direct their investments. ERISA requires disclosure of
fee information to participants where plan sponsors seek liability
protection from investment losses resulting from participants’ investment
decisions. Such plans—known as 404(c) plans—are required to provide
participants with a broad range of investment alternatives, descriptions of
the risks and historical performance of such investment alternatives, and
information about any transaction fees and expenses in connection with

‘GAO, Private Pensions: Changes Nesded To Provide 401(k) Plan Participants and the
Department of Labor Bettér Information on Fees, GAO-07-21 (Washington, D.C.:
November 16, 2008).

GAO-08-95T
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buying or selling interests in such alternatives.* Upon request, 404(c) plans
must also provide participants with, among other information, the expense
ratio for each investment option. Plan sponsors may voluntarily provide
participants with more information on fees than ERISA requires,
according to plan practitioners. For example, plan sponsors that do not
elect to be 404(c) often distribute prospectuses or fund profiles when
employees become eligible for the plan, just as 404(c) sponsors do. Still,
absent requirements to do 5o, some plan sponsors may not identify all the
fees participants pay. )

Some participants may be able to make comparisons across investment
options by plecing together the fees that they pay, but doing so requires an
awareness of fees that most participants do not have. Assessing fees
across investment options can be difficult for participants because the
data are typically not presented in a single docurnent which facilitates
comparison. However, most 401(k) investment options have expense
ratios that can be compared; according to industry data, the majority of
401(k) assets are in investment options, such as mutual funds that are
generally required to present the expense ratio in a prospectus.

Plan sponsors, on the other hand, may cwrrently receive some information
on an investinent option's expenses that includes management fees,
distribution and/or service fees, and certain other fees, such as accounting
and legal fees. These fees are usually disclosed in the fund’s prospectus or
fund profile. In addition to investment fees, sponsors may receive
information about fees for administration and other aspects of plan
operations. Sponsors can also have providers fill out the Form 5500, which
ultimately gets filed with Labor.” Generally, information on 401(k) fees is

¢ ERISA Section 404(c) generally provides relief for plan fiductarles of certain individual
Mphm,aﬂ\aswl(k)plmu,ﬁvmuabmwfubsamﬁﬁmmmmmt
decisions made by plan participants and beneficiaries. 29 U.S.C. § 1104(c). Tplermenting
WpMM@IaWMWMa).%CFRiMMI

7 The Form 5600 includes information on the plan’s sponsor, the features of the plan, and
Unmbadpmdpm&mfmnahopmﬂdammspednch\tommﬂon,suchasphn
assets, liabilities, and financial ctd Flling this form satisfiea the

it for the plan to file annual reports concerning, among other
things, the financial condition and tion of plans. Labor uses this form as a tool to
monitor and enforce plan sponsors’ responaibilities under ERISA.

GAO-08-05T
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reported on two sections of the Form 5500, Schedule A and Schedule C.*
However, our November 2006 report stated that the form is of little use to
plan sponsors and others in terms of understanding the cost of a plan.’

While plan sponsors may receive information on investment and other
fees, they may not be receiving information on certain undisclosed
business arrangements. We previously reported that several opportunities
exist for business arrangements to go undisclosed, given the various
parties involved in creating and administering 401(k) plans. Problems may
occur when pension consultants or other companies providing services to
a plan also receive compensation from other service providers. Without
disclosing these arrangements, service providers may be steering plan
sponsors toward investment products or services that may not be in the
best interest of participants. In addition, plan sponsors, being unaware, are
often unable to report information about these arrangements to Labor on
Form 5500 Schedule C. Our November 2006 report recommended that
Congress consider amending ERISA to require that service providers
disclose to plan sponsors the compensation that providers receive from
other service providers.

H.R. 3185, the 401(k) Fair Disclosure for Retirement Security Act of 2007,
was introduced in Congress on July 26, 2007, and H.R. 3765, the Defined
Contribution Plan Fee Transparency Act of 2007, was introduced on
October 4, 2007. The first bill if enacted would, among other things, amend
ERISA to require detailed fee disclosures from service providers to plan
sponsors, as well as from plans to participants, and establish additional
specific requirements related to the selection of investment options by
404(c) plan sponsors. It would also require Labor to take various steps
related to the enforcement of these requirements and would create
statutory penalties for failure to comply. The second bill would amend the
Internal Revenue Code to impose taxes on any defined contribution plan

'SchedlﬂeAisnsedtoreponleesm\dmmmisdmmpaldtobmktmu\dsalesngmmfor
selling | h Ci onlhefeupmddirecuyto
service p for all other i , but fees di d
from retums. ScheduleCnlsoidenﬂﬂessenioepmvldemwiﬂ\feesinexmo“s(!mby
name.

'IabofsERISAAdvhoryCmmleoangGmuponPlanMandReporﬁngonFom
SEOOmuwwmiscondmmmﬁngﬂmonud\ereuMmbmedexpudWmdm
paid from plan assets are deemed reportable. Many of the fees are associated with
mdividualhwmnunopdmhﬂnwl(k)pmauﬂnsammnlhmd,andmdeducted
from investment returns and not reported to plan sponsors or on the Forma §500.
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administrator failing to provide plan participants with prescribed
information about plan fees and expenses, and on any plan service
provider failing to provide defined contribution plan administrators
prescribed information about plan fees and expenses. Both bills suggest
that a satisfactory disclosure to participants would include a statement

plaining that ir ts should not be selected based solely on the
level of fees charged but also on careful consideration of a range of factors
including the altematives' risk level, historic returns, and investment
objectives.

Basic Fee Information

Fee disclosure serves different functions for plan sponsors and
participants. Participants need fee information to make informed |

is Important for decisions about their investments—primarily, whether to contribute to the

artici mak plan (and at what level) and how to allocate their contributions among the ‘
P CIpants tO N e investment options the plan sponsor has selected. As we previously |
Informed Decisions recommended and most experts agree, the expense ratio is a fundamental ‘

nso piece of information for plan participants. Plan sponsors, as fiduciaries, |

but Pla'n SpO s must consider a range of information, in addition to info;-maﬁon on fees,
Reqmre Broader such as hiring and supervising plan service providers, selecting investment
Information options, and reviewing the reasonableness of plan fees.
Participants Need Fee Although it is clear that participants require fee information to make
Information to Make informed decisions, it is not so clear what fee information is most relevant.
Informed Comparisons Better disclosure of fee information is important because participants in
and Decisions gbout How 401(k) plans generally receive less information and guidance from
to Direct their Inve: ents investment professionals regarding their investment decisions than direct

investors. According to industry experts, participants need to be given
information about the direct expenses that could be charged to their
accounts. .

In our 2006 report on fees, we found that fees are charged by the various
outside companies that the plan sponsor hires to provide a number of
services necessary to operate a plan. Services can include

« investment management (i.¢., selecting and managing the securities
included in a mutual fund; marketing the fund and compensating-
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brokers who sell the fund;* and providing other shareholder services,
such as distributing the fund prospectus);"

* recordkeeping (i.e., tracking individual account contributions);

* consulting and providing financial advice (i.e., selecting vendors for
investment options or other services);

* custodial or trustee services for plan assets (i.e. holding the plan assets
in a bank); and

T telephone or Web-based customer services for participants.

In our report, we recommended that Congress consider amending ERISA
to require all sponsors of participant-directed plans to disclose fee
information on 401(k) investment options to participants in a way that
facilitates comparison among the options, such as via expense ratios.” As
mentioned earlier, there have been two bills recently introduced in
Congress on the subject. Industry professionals have aiso suggested that
comparing the expense ratio across investment options is the most
effective way to compare options' fees. They generally agree that an

D ratio provid luable information that participants need and
can be used to compare investment options because it includes investment
Tees, which constitute most of the total fees bome by participants.
According to an industry official, the disclosure of expense ratios might
include a general description of how expense ratios vary depending on the
type and style of investment. For example, investment options with
relatively high fees, such as actively managed funds, tend to have larger
expense ratios than funds that are not actively managed. Also, investrnent
options that are only available to institutional investors tend to have lower '
expense ratios than other types of funds.

Most of the investment options offered in 401(k) plans have expense ratios
that can be compared, but this information is not always provided to
participants. In addition, investment options other than mutual funds may

'“Feesmhtedwmarkaﬁngmdemmemaﬂnthkaswseﬂﬂmnmdmhwwnaslzb—l
ordistﬂhnuonfees,mdmumltedbyme" f the
entity that the Ni A ial of Securities Dealers Inc., to a maxtmum of
1-percentage point of the total expense ratio per year,

" Investment fees are usually different for each | option
mawl(k)plmaccountlotmEhulkofplmfeu, andarepaldbypatﬂdpams.

** We found that it Is hard for to make options
bewseﬂwthempleoewgethermefeuﬂmmeyw,amw‘gkam .
mvestmencupﬁonsem difficult b : in a single
that facilitates i
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not be required to produce prospectuses that include expense ratios, but

according to industry professionals, such options have expense ratio

equivalents that investment industry professionals can identify. Despite

the general consensus that the expense ratio is the most fundamental

plece of information that participants receive on fees, industry officials

also believe that other fees should be disclosed to participants. For

example, annual fees or fees on a per-transaction basis could be disclosed, '
such as administrative and recordkeeping fees, participant loan origination

fees, and annual loan charges."

In addition, industry professionals also recormended that additional
investment-specific fees be disclosed, including

« redemption fees or sales charges—fees that may be imposed by the
provider as a result of changing investments in a given period;

« surrender charges—fees that may be imposed as a result of selling or
withdrawing money from the investment within a given nuraber of
years after investing; and

« wrap fees—fees that are assessed on the total assetsina participant's
account."

Industry experts said that it was important that participants receive
information about their investment returns. For example, some officials
recommended that plan participants be provided information on their
returns net of all fees so that they can clearly see what their investments
have earned after fees, Others recommended that information be disclosed
that explains how the investment and administrative costs of the plan
affect their investment returns and their overall retirement savings in the
plan, These officials believed that such information would help
participants understand that fees are an important factor, but not the only
one, to consider when directing their investments. In fact, most experts

' plan record-keeping fees cover individual for plan
They cover a variety of activities, such as enrolling P
preparing and mailing account statements, and other related administration activities. A

loan origl feeis ch d to a partici who elects to take a loan from the plan. The
fee covers d p tion and Joan p i xp Annual loan charges are

imposed for

M Wrap fees are for various expenses, such as sales
and/or recordkeeping fees. However, wrap fees can also be assessed against specific
* investment options and/or at the plan level based on total plan assets. For example, a wrap
fee may be assessed against a “low fee” option b the provid
and

does not contribute toward the cost of plan dk




Labor’s initiatives related to
401(k) plan participants

agree that risk and historical performance are important factors for
participants to also consider when making investment decisions.

Although some industry experts believe that participants should be
provided comparative benchmarks for their investment options, not all
experts agreed.” Most industry experts we consulted believed that
benchmarks would be more useful for plan sponsors. Since plan
participants do not have any control over the investment options offered
in a plan, experts said that benchmarking is less useful to plan participants
than plan sponsors, since plan sponsors use benchmarks in evaluating
alternatives to their plans’ investment options. Experts also noted that
although there are appropriate benchmarks for mutual funds, benchmarks
are not as readily available for other types of investment products.

Industry experts agreed that overall there is certain minimum information
that participants should receive for each investment option offered under
all self-directed plans, such as 1) the types of securities held and
investment objectives of the product; 2) the principal risks associated with
investing in the product; 3) annual fees and expenses expressed in a ratio
or fee table; 4) information on historical performance; and ) the identity
of the investinent manager of the plan's investments. Disclosure of this
information is appropriate for all types of investment options available
under the plan regardless of type and can fill in the gaps in the information
currently required to be provided to particip For \ple, with the
exception of mutual funds, for most other types of investment products,
important information—such as operating expenses and historical
performance—is available only on mquest. Industry experts support
requiring the pr ofa y d t for all self-directed plans
that provides, for each investment product, the type of information that
investors value and use.

In our prior work, we noted that Labor is considering the develop ofa
new rule regarding the fee information required to be furnished to
participants under its section 404(c) regulation. According to Labor
officials, they are attempting to identify the critical information on fees
that plan sponsors should disclose to participants and the best way to do
so. The initiative is intended to explore what steps might be taken to

** A benchmark is used to specific results with that of the market or
economy. Some experts believe that plan as
altematives, should review

results against appropriate
and compare their plans' investment options t competing funds with similar styles.
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ensure that participants have the information they need about their plan
and available investment options, without imposing additional costs, given
that such costs are likely to be charged against the individual accounts of
participants and affect their retirement savings. The officials are currently
considering what fee information should be provided to participants and
what format would enable participants to easily compare the fees across a
plan’s various investment options. Labor is also currently evaluating
comments received from consumer groups, plan sponsors, service
providers, and others as it develops its proposed regulation.

Labor also has engoing efforts designed to help participants and plan
sponsors understand the importance of plan fees and the effect of those
fees on retirement savings. Labor has developed and makes available on
its Web site, a variety of educational materials specifically designed to help
plan participants understand the complexities of the various fee and
compensation arrangements involved in 401(k) plans. Its brochure titted A
Look at 401(k) Plan Fees is targeted to participants and beneficiaries of
401(k) plans who are responsible for directing their own investments.

Broader Information Can
Help Plan Sponsors Fulfill
Their Fiduciary
Responsibilities

Although participants’ fee requirements are more specific to the
investment options offered to them by the plan sponsor, a broader
spectrum of information relating to fees is needed by plan sponsors. In
order to ¢arry out their duties, plan sponsors have an obligation under
ERISA to prudently select and monitor plan investments, investment
options made available to the plan’s participants and beneficiaries, and the
persons providing services to the plan. Understanding and evaluating the
fees and expenses associated with a plan’s investments and services are an
important part of a fiduciary’s responsibility. Plan sponsors continually
need, in addition to information on fees, information on service providers,
investment options, and sharing arrang ts in order to monitor
aplan’s fees and expenses to determine whether they continue to be
reasonable for the services provided.

Industry experts have suggested that plan sponsors be required to obtain
complete information about investment options before adding them to the
plan’s menu and obtain information concerning arrangernents where a
service provider receives some share of its revenue from a third party. A
number of associations recently put together a list of service- and fee-  «
related data elements they believe defined contribution plan sponsors and

. service providers should discuss when entering into agreements. The data

elements include such information as payments received by plan service
providers from affiliates in connection with services to the plan, float
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revenue,” and investment-related consulting services. The list is meant as
a reference tool for plan sponsors and providers to use to determine the
extent to which a service provider receives compensation in connection
with its services to the plan from other service providers or plan
investment products (e.g., “revenue sharing” or “finders’ fees™). According
to the associations that formulated this tool, the information can aid plan
sponsors to evaluate any potential conflicts of interest that may arise in
how fees are allocated among service providers.

Labor, in its comments to our November 2006 report, stated that the
agency has proposed a number of changes to the Form 55600, including
changes that would expand the information required to be reported on the
Schedule C. The changes are intended to assist plan sponsors in assessing
the reasonableness of compensation paid for services and potential
conflicts of interest that might affect those services. According to
testimony earlier this month from the Assistant Secretary of Labor, the
agency will be issuing a final regulation requiring additional public
disclosure of fee and expense information on the Form 5600 within the
next few weeks.” This change will be helpful to plan sponsors as they look
retrospectively at the preceding plan year. In addition, Labor was
considering an d t to its lation under section 408(b)(2) of
ERISA, expected to be issued this year. This amendment would help to
ensure that plan sponsors have sufficient information on the
compensation to be paid to the service provider and the revenue sharing
compensation paid by the plan for the specific services and potential
conflicts of interest that may exist on the part of the service provider.

Labor's ERISA Advisory Council currently has a working group focusing
on fiduciary responsibility and revenue sharing. One area of focus is what
service providers should be required to provide when they enter into a
revenue sharing or rebate arrangement. Labor also provides a model form
on its Web site specifically designed to assist plan fiduciaries and service
providers in exchanging complete disclosures concerning the costs
involved in service arrangements. Other associations and entities continue
to develop model fee-disclosure forms for plan sponsors.

' Float revermue is revenue earned from the short<erm investment of plan assets.

" of Bradford P. C Asst S y of Labor, Before the Committee
on Education and Labor, U.S. House of Representatives, Oct. 4, 2007.
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We are currently conducting work in the area of 401(k) plan sponsor
practices, identifying how plan sponsors decide which features to tnclude
in the plans they establish and how plan sponsors oversee plan operations.
Part of our work will consider how plan sponsors monitor the fees
charged to their plans. We expect to issue a report in 2008.

Making Fee
Information Easy to
Understand and
Compare Can Help
401(k) Participants
with Disclosed
Information

Whether participants are provided with basic expense ratio information or
more detailed information on various fees, or both, providing the
information in a clear, easily comparable format can assist participants in
understanding the information disclosed. In our prior reports on helping
the public understand Social Security information and on more effective
disclosures for credit cards, we found that certain practices help people
understand complicated information. ** These practices include

language—writing information in clear language;

lay-out--using straightforward layout and graphics;
length—providing a short document;

comparability—making options easy to compare in a single d

and

« distribution—offering a choice of paper or electronic distribution.

Language: We previously noted that certain disclosure materials for the
public should be written at or below an eighth-grade reading level given
the diverse population receiving it. Unclear or highly technical language
can affect the understandability of disclosures to participants. Plain
English can reduce confusion and promote comprehension. Currently,

acoording to one industry expert, prospecms& do not provide an
dable yofi ts or their exp to participants

since prospectuses are largely written to protect the fund. As disclosures
address fees beyond the expense ratio, clear language remains important
so that participants understand what key fees mean and when they apply.

" GAO, Social Security Statements: Social Security Administration Should

Bvatuate Whether Workers Understand MrS&awmenu GAOO&IQZ(WMMO&DC.
Apr. 1, 2005); GAQ, Social Security A in SSA
uummewNaedeeHud,GAOIBEHS-OO-IN(WuMnm DC.: Sept.zs
2000); GAO, Credit Cards: IwdeaﬂMty(nRammdMHmuNm for
Mmm‘ewubudmwanmmm,(} 0-06-929 (Washington, D.C.: Sept.lz,m),
and GAO, SSA Benefit Statements: Well Received by the Public but Difficuls to
Comprehend, GAO/IIEHS-97-19 (Washington, D.C.: Dec., 6, 1996).
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Layout: Some consumer and industry groups erphasized the need for a
straightforward layout. In response to Labor’s Request For Information on

. fee disclosure to participants,” one industry group stated that disclosure
with a simple format may lead some participants to consider fees as one of
many factors in their investment decisions. The group added that complex
language or layout hinders meaningful disclosure. Similarly, in our
previous work on Social Security disclosures, we noted that the design of
certain disclosures did not clearly identify the most important information
or easily lead the reader through the doc t. For example, letters and
statements to beneficiaries were harder to follow when the order of
information did not flow logically or the most important information did
not appear first in the document. Another aspect of layout—the use of
inappropriate font sizes and styles—can make a disclosure more difficult
for consumers to read, as we found in our prior work on credit card fee
disclosures. For example, materials that excessively use capital letters or a
small font may be more difficult to read.

Our prior work also revealed that using graphics helps people understand
complicated information or information that needs to be compared. Table
1 shows an example of how indusiry associations suggest that the expense
ratio and other fee information could be disclosed to plan participants.

- Using a table can be a particularly effective way to convey information. In
a previous report, we noted that using graphics to replace text and make
some information more quickly and easily understandable was a common
theme that emerged in the suggestions made by focus groups and a
benefits consulting firm.

72 Fed. Reg. 20,457 (Apr. 25, 2007).
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Table 1: ple Participant Fee [ Form
Investment expenses
Expense ratio
option Participant's assets  (as a percentage)  Additional fees
AAA investment $5,000 0.30% 0.00%
888 investment $6,000 0.22% 0.00%
CCC investment $12,000 0.36% 2.00%
DOD investment $0 0.43% 1.50%
EEE investment $0 0.27% 0.00%
FFF investment $42,000 0.18% 0.00%
GGG investment $3,000 0.60% 1.00%
A and Xp
Service Amount of fee
Annual ve and dkeeping $50 per year
charge
Brokerage account $80 per year
Participant loan origination fee $50 per loan
Annual loan charge $25 per year
Source: ry the & Actuaries
401{x) Recordaspess.

Length: In addition to clear language and layout, the length of the
document can influence how useful it is for participants. Some groups
have concemns that too much information can overwhelm participants. For
participant-directed plans, a few studies have shown that more investment
options are correlated with reduced participation or other outcomes,
possibly because of too many choices or information overload Shorter
disclosures are emerging for a number of vehicles for retirement savings.
For example, the Securities and Exchange Commission (SEC) is currently
considering rules to develop a streamlined prospectus. This affects the
presentation of information about mutual funds, which constitute over
half of 401(k) assets according to industry data. Omitting unnecessary
details from disclosure documents makes recipients more likely to read
and understand information they contain.

Clear, short annual disclosures do not preclude making additional
information available, especially when using an electronic format, With
401(J) plans, the availability of additional material permits participants to
review greater detail about fees and other fund characteristics through -
documents like a prospectus or fund profile. These additional sources can
be paper or electronic, and industry groups noted that an electronic

GAO-08-83T
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- format can allow layered disclosure with initial summary information and
links to further material or source documents. In addition, providing ways
for participants to obtain more detailed information is helpful. For
example, experts we consulted during our work on the Social Security
Statements™ advised that statements should contain directions on how to
obtain additional information.

Comparability: Our November 2006 report on 401(k) fees emphasized the
importance of a single document that facilitates the comparison of fund
options, In their responses to Labor’s Request for Information, industry
groups recently reiterated the importance of disclosures that promote
comparisons, which would assist participants and treat providers of
different types of investments evenly. As we recominended to Congress,
disclosure in a single document that includes expense ratios should occur
in a way that promotes easy comparison. Similarly, additional fees like
redemption fees or surrender charges that may relate to certain
investment options can also be compared in one document enabling
‘participants to know what fees they may incur for activities like buying
and selling in certain funds. Disclosures in multiple documents may be
reore difficult for the reader to use because they may require more work to
find information, especially when delivered over time.

Distribution: Possible ways to deliver 401(k) fee disclosure include both
paper and electronic distribution. Paper reports, such as summary plan
descriptions, prospectuses for mutual funds, and other documents, .
traditionally have been used to provide pension and fee information. Not
all participants have computer or intemet access, and many may prefer
paper disclosure, as indicated by a recent nationwide survey about 401(k)
fee disclosure. Although paper disclosure rather than electronic delivery
may suit certain participants, many industry groups place emphasis on
computer-based formats, partly to lower costs like printing and mailing
and to allow layered disclosure by clicking to more detailed information or
‘source documents. One industry association commented that Internet-
based information is easier to maintain and update so that it tends to be
more timely and accurate.

Recent pension legislation has discussed electronic disclosure in some
circumstances. The Pension Protection Act of 2006 allows paper,
electronic, or other formats for benefit statements to the extent that the

*GAO-05192.
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format is reasonably accessible to the participant or beneficiary.” In
guidance about benefit statements issued in 2006, Labor stated that
continuous access to one or more secured Web sites is one way of
providing information as long as, among other things, notification about
the sites includes the right to request and obtain free paper versions. In
addition, Labor has issued a regulation for the general use of electronic
disclosure to participants and beneficiaries.” Also, SEC has recently
adopted and proposed rules with increased electronic disclosure, parily to
reduce costs, which allow for paper disclosure as well as electronic
delivery.®

Conclusions

It is apparent that both 401(k) plan participants and sponsors need fee
information in order to make the most informed decisions. However, given
the voluminous amount of information that could be disclosed to
participants, determining the relevant information that participants most
need is key. At a minimurm, providing information such as expense ratios
or other investment-specific fee information could be the place to start.
Also, making sure that the information is accessible in terms of the
language, layout, length, comparability, and distribution can ensure that
participants actively utilize the information disclosed. As participants
become more sophisticated or demand more information, decisions can
then be made about the type and format of additional fee information.

For plan sponsors, requiring that certain information on fees be disclosed
can help them understand what services they are paying for, who is
benefiting, and whether their current arrangements are in the best interest
of plan participants. The mere act of requiring such information may
actually promote competition among the entities that provide services to
plans and possibly reduce the amount of fees service providers charge.

Mr. Chairraan, this concludes my prepared staternent. I would be happy to
respond to any questions you or other Members of the Committee may
have at this time.

2! pub. L. No. 100-280, § 508(2), 120 Stat. 780, §46-51 (codified at 29 U.S.C. § 1025).
%99 C.F.R § 2520.104b-1(c) (2007).
272 Fed. Reg. 42,222 (Aug. 1, 2007).
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The CHAIRMAN. We will do that. Thank you, Ms. Bovbjerg.
Mr. Campbell.

STATEMENT OF THE HONORABLE BRADFORD CAMPBELL, AS-
SISTANT SECRETARY OF LABOR, EMPLOYEE BENEFITS SE-
CURITY ADMINISTRATION, WASHINGTON, DC

Mr. CAMPBELL. Yes, Mr. Chairman, Senator Smith and the other
members of the Committee. I want to very much thank you for the
opportunity to testify today about the significant progress we have
made at the Department of Labor in promulgating regulations to
improve the disclosure of fee, expense, and conflict of interest infor-
mation in 401(k) and other employee benefit plans. Our regulatory
iﬁlitiatives in this area are a top priority for the Department of

abor. .

Over the past 20 years, the retirement plan universe has under-
gone some significant changes that affect both the workers and
plan fiduciaries. More workers now control the investment of their
retirement savings in participant-directed individual account plans
such as 401(k) plans. At the same time, the financial services mar-
ketplace has increased in complexity. .

Plan fiduciaries who are charged by law with the responsibility
of making prudent decisions when hiring service providers and
paying only reasonable expenses have found their jobs more dif;
ficult as the number and type of fees proliferate, and as the rela-
tionships between financial service providers become more complex.

These trends have caused the department to conclude that, de-
spite the success of our fiduciary and participant education efforts,
that a new regulatory framework is necessary to better protect the
interests of America’s workers, retirees and their families. That is
why we initiated three major regulatory projects, each of which ad-
dress a different aspect of this problem.

The first regulation addresses the needs of participants for con-
cise, useful, comparative information about their plan’s investment
options. The second regulation addresses the needs of plan fidu-
ciaries, who require more comprehensive disclosures by service pro-
viders to enable them to carry out their duties to prudently select
those service providers, and understand the nature of the fees and
expenses charged for services that are being provided under those
contracts. The third regulation addresses disclosures by plan ad-
ministrators to the public. and the government via the Form 5500,
which.is the Annual Report filed by pension plans.

It is essential to understand that the disclosure needs of each of
these groups is different, and that, therefore, the disclosures that
we are going to require via our regulations are also different. Par-
ticipants are choosing investments from among a defined universe
of options. To do this, they need concise summary information that
allows them to compare these options in meaningful ways that take
into account the fees that they are paying, the historical rates of
return, the nature of the investment and other factors that are rel-
evant to that determination.

Plan fiduciaries are trying to decide if the services they are con-
tracting for they are receiving, and if the prices they are paying are
reasonable and necessary, taking into account the needs of the plan
as a whole. Fiduciaries need to know whether the services provided




|

30

will be influenced by compensation arrangements between the serv-
ice providers and third parties, what services are provided, their
necessity, and their reasonableness. This process by which plan fi-
duciaries make prudent decisions necessitates a far more detailed
and comprehensive disclosure.

In response to our request for information earlier this year on
participant disclosures, it is fairly clear that there is a basic agree-
ment, as Ms. Bovbjerg just also indicated from GAO’s perspective,
that participants are generally not going to benefit from very
lengthy and detailed disclosures in making those investment deci-
sions, because participants are likely to ignore them. Because the
participants are also typically bearing the cost of producing these
documents, if we produce voluminous disclosures that aren’t useful
to participants, we could perversely increase the amount of fees
participants are paying without providing any additional utility.

It is important to note, I think, that we are not at the beginning
of our regulatory initiatives. We are quite well advanced. One of
the three projects, the Form 5500 disclosures, will be finalized as
a final regulation within the next several weeks, and we have com-
pleted drafting our proposed regulation for disclosures by service
providers to plan fiduciaries. It is currently under review in the
regulatory process and should be promulgated as a proposed regu-
lation within the next several months. We, as I indicated, con-
cluded a request for information on participant disclosures, which
we are using to issue a proposed regulation this winter.

I want to commend the Committee for its interest in disclosure
in this area. I do want to note that it is important that, should the
legislation be pursued, that Congress bear in mind the regulatory
process and the progress we have made on our regulations.

I also note that the regulatory process is very well suited to re-
solving some of these issues that are coming up. A great deal of
technical issues are arising in terms of what information should be
provided, and how one compares apples to apples across different
investment options. As a deliberative, open and inclusive process,
the regulatory process has been working well, and we believe will

~ help us resolve these issues in a way that is amenable to the Com-
mittee.

So, in conclusion, Mr. Chairman, I want to thank you for your
interest in this issue, because it is very important to ensuring the
retirement security of America’s workers. I am committed to com-
pleting our projects in a timely manner, and I look forward to an-
swering any questions you may have.

[The prepared statement of Mr. Campbell follows:]
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. WRITTEN TESTIMONY OF BRADFORD P. CAMPBELL
ASSISTANT SECRETARY OF LABOR
BEFORE THE
SPECIAL COMMITTEE ON AGING
UNITED STATES SENATE

October 24, 2007

Introductory Remarks

Good,mominé Chairman Kohl, Ranking Member Smith, and Members of the Committee:
Thank you for inviting me to discuss 401(k) plan fee disclosure, the Department of
Labor’s role in overseeing plan fees, and initiatives to increase transparency and
disclosure of plan fee and expense information. 1am Bradford Campbell, the Assistant
Secretary of Labor for the Employee Benefits Security Administration (EBSA). Tam
proud to be here today representing the Department of Labor and EBSA. Our mission is-
to protect the security of retirement, health and (;ther employee benefits for America’s
workefs, retirees and their families, and to support the growth of our private benefits

system.

Ensuring the security of retirement benefits is a.core mission of EBSA, and one of this
Administration’s highest priorities. Excessive fees can undermine retirement security 'by
reducing the accumulation of assets. It is therefore critical that plan participants directing
the-investment of their contributions, and plan fiduciaties charged with the responsibility
of prudently selecting service providers and paying only reasonable fees and expenses,’
have the information they need to make appropriate decisions. ’

e :
That is why the Department began a series of regulatory.initiatives last’ year to expand

disclosure requirements.in three distinct areas:

1. Disclosures by plans to participants to assist in making investment decisions;
. - . N .
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2. Disclosures by service providersto plan fiduciaries to assist in assessing the

reasonableness of provider compensation and potential conflicts of interest; and

3. More efficient, expanded fee and compensation disclosures to the government and
the public through a substantially revised, electronically filed Form 5500 Annual
Report.

Each of these projects addresses different disclosure needs, and our regulations will be
tailored to ensure that appropriate disclosures are made in a cost effective manner. For
example, participants are unlikely to find useful extensive disclosure documents written
in “legalese”—instead, it appears from comments we received thus far that participants
want concise and readily understandable comparative information about plan costs and
their investment options. By contrast, plan fiduciaries want detailed disclosures in order
to properly carry out their duties under the law, enabling them to understand the nature of
the services being provided, all fees and expenses received for the services, any conflicts
of interest on the part of the service provider, and any indirect compensation providers

may receive in connection with the plan’s business.

We have made significant progress on these projects. We will be issuing a final
regulation requiring additional public disclosure of fee and expense information on the
Form 5500 within the next few weeks. This year, we also expect to publish a proposed
regulation requiring specific and comprehensive disclosures to plan fiduciaries by service
providers. We also concluded a Request for Information seeking the views of the
interested public on issues surrounding disclosures to participants. We are currently
evaluating the comments received from consumer groups, plan sponsors, service
_providers and others as we develop a proposed regulation. These projects will be

explained in detail later in my testimony.

The Employee Retirement Income Security Act of 1974 (ERISA) provides the Secretary
of Labor with broad regulatory authority, enabling the Department to pursue these

comprehensive disclosure initiatives without need for a statutory amendment. The
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regulatory process currently underway ensures that all voices and points of view will be
heard and provides an effective means of resolving the many complex and technical
issues presented. I hope that as Congress considers this issue, it recognizes the
Department’s existing statutory authority and takes no action that could disrupt our
current efforts to provide these important disclosures to workers. My testimony today
will discuss in more detail the Department’s activities related to plan fees. Also, I will
describe the Department’s regulatory and enforcement initiatives focused on improving
the transparency of fee and expense information for both plan fiduciaries and -

participants.
Background

EBSA is responsible for administering and enforcing the fiduciary, reporting, and
disclosure provisions of Title I of ERISA. EBSA oversees approximately 683,000
private pension plans, including 419,000 participant-directed individual account plans
such as 401(k) plans, and millions of private health and welfare plans that are subject to
ERISA.! Participant-directed individual account plans under our jurisdiction hold over
$2.2 trillion in assets and cover more than.44.4 million active participants. Since 401(k)-
type plans began to proliferate in the early 1980s, the number of employees investing
through these types of plans has grown dramatically. The number of active participants-
has risen almost 500 percent since 1984-and has increased by 11.4 percent since 2000.
EBSA employs a comprehensive, integrated approach encompassing programs for
enforcement, compliance assistance, interpretive guidance, legislation, and research to

protect and advance the retiremient security of our nation’s workers and retirees.

Title I of ERISA establishes standards of fiduciary conduct for persons wﬁo,are
responsible for the administration and management of benefit plans. It also establishes
standards for the reporting of plan related financial and benefit information to the
Department, the IRS and the PBGC, and the disclosure-of essential plan related

information to participants and beneficiaries.-

! Based on 2004 filings of the Form 5500.
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The Fiduciary’s Role

ERISA requires plan fiduciaries to discharge their duties solely in the interest of plan
participants and beneficiaries, and for the exclusive purpose of providing benefits and
defraying reasonable expenses of plan administration. In discharging their duties,
fiduciaries must act prudently and in accordance with the documents governing the plan.
If a fiduciary’s conduct fails to meet ERISA’s standards, the fiduciary is personally liable

for plan losses attributable to such failure.

ERISA protects participants and beneficiaries, as well as plan sponsors, by holding plan
fiduciaries accountable for prudently selecting plan investments and service providers. In
carrying out this responsibility, plan fiduciaries must take into account relevant
information relating to the plan, the investment, and the service provider, and are

specifically obligated to consider fees and expenses.

ERISA prohibits the payment of fees to service providers unless the services are
necessary and provided pursuant to a reasonable contract, and the plan pays no more than
reasonable compensation. Thus, plan fiduciaries must ensure that fees paid to service
providers and other expenses of the plan are reasonable in light of the level and quality of
services provided. Plan fiduciaries must also be able to assess whether revenue sharing
or other indirect compensation arrangements create conflicts of interest on the part of the
service provider that might affect the quality of the services to be performed. These
responsibilities are ongoing. After initially selecting service providers and investments
for their plans, fiduciaries are required to monitor plan fees and expenses to determine

whether they continue to be reasonable and whether there are conflicts of interest.
EBSA’s Compliance Assistance Activities

EBSA assists plan fiduciaries and others in understanding their obligations under ERISA,

including the importance of understanding service provider fees and relationships, by
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providing interpretive guidance? and making related materials available on its Web site.
One such publication developed by EBSA is Understanding Retirement Plan Fees and
Expenses, which provides general information about plan fees and expenses. In
conjunction with the Securities and Exchange Commission, we also developed a fact
sheet, “Selecting and Monitoring Pension Consultants — Tips for Plan Fiduciaries.” This
fact sheet contains a set of questions to assist plan fiduciaries in evaluating the objectivity

of pension consultant recommendations.

EBSA also has made available on its Web site a model “401(k) Plan Fee Disclosure
Form” to assist fiduciaries of individual account pension plans when analyzing and
comparing the costs associated with selecting service providers and investment products.
This form is the product of a coordinated effort of the American Bankers Association,

Investment Company Institute, and the American Council of Life Insurers.

To help educate plan sponsors and fiduciaries about their obligations under ERISA,
EBSA conducts numerous educational and outreach activities. Our campaign, “Getting It
Right — Know Your Fiduciary Responsibilities,” includes nationwide educational
seminars to help plan sponsors understand the law. The program focuses on fiduciary
obligations, especially related to the importance of selecting plan service providers and
the role of fee and compensation considerations in that selection process. EBSA has
conducted 21 fiduciary education programs since May 2004 in different cities throughout
the United States. EBSA also has conducted 49 health beﬁeﬁts education seminars,
covering nearly every state, since 2001. Beginning in February 2005, these seminars.
added a focus on fiduciary responsibilities. EBSA will continue to provide seminars in

additional locations under each program.

2 See, e.g., Field Assistance Bulletin 2002-3 (November 5, 2002) and Advisory Opinions 2003-09A (June
25, 2003), 97-16A (May 22, 1997), and 97-15A (May 22, 1997).
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Disclosures to Participants under Current Law

ERISA currently provides for a number of disclosures aimed at providing participants
and beneficiaries information about their plans’ investments. For example, information is
provided to participants through summary plan descriptions and summary annual reports.
Under the Pension Protection Act of 2006, plan administrators are required to
automatically furnish pension benefit statements to plan participants and beneficiaries.
The Department issued Field Assistance Bulletins in December 2006 and in October
2007 to provide initial guidance on complying with the new statutory requirements.
Statements must be furnished at least once each quarter, in the case of individual account
plans that permit participants to direct their investments, and at least once each year, in
the case of individual account plans that do not permit participants to direct their
investments. Other disclosures, such as copies of the plan documents, are available to

participants on request.

Additional disclosures may be required by the Department’s rules concerning whether a
participant has “exercised control” over his or her account. ERISA section 404(c)
provides that plan fiduciaries are not liable for investment losses which result from the
participant’s exercise of control. A number of conditions must be satisfied, including that
specified information concerning plan investments must be provided to plan participants.
_Information fundamental to participants’ investment decisions must be furnished

automatically. Additional information must be provided on request.
EBSA Participant Education and Outreach Activities

EBSA is committed to assisting plan participants and beneficiaries in understanding the
importance of plan fees and expenses and the effect of those fees and expenses on
retirement savings. EBSA has developed educational brochures and materials available
for distribution and through our Web site. EBSA’s brochure entitled 4 Look at 401(k)
Plan Fees for Employees is targeted to participants and beneficiaries of 401(k) plans who

are responsible for directing their own investments. The brochure answers frequently
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asked questions about fees and highlights the most common fees, and is designed to
encourage participants to make informed investment decisions and to consider fees as a
factor in decision making. Last fiscal year, EBSA distributed over 5,400 copies of this

brochure, and over 46,000 visitors viewed the brochure on our Web site.

More general information is provided in the publications, What You Should Know about
Your Retirement Plan and Taking the Mystery out of Retirement Planning. In the same
period, EBSA distributed over 86,000 copies of these two brochures, and almost 102,000
visitors viewed these materials on our Web site. EBSA’s Study of 401 (k) Plan Fees.and
Expenses, which describes differences in fee structures faced by plan sponsors when they

purchase services from outside providers, is also available.
Regulatory Initiatives

EBSA currently is pursuing three initiatives to improve the transparency of fee and
expense information to participants, plan sponsors and fiduciaries, government agencies
and the public. We began these initiatives, in part, to address concemns that participants
are not receiving information in a format useful to them in making investment decisions,
and that plan fiduciaries are having difficulty getting needed fee and compensation
arrangement information from service providers to fully satisfy their fiduciary duties.
The needs of parficipants and plan fiduciaries are changing as the financial services

industry evolves, offering an increasingly complex array of products and services.
¢ Disclosures to Participants

EBSA currently is developing a proposed regulation addressing required disclosures to
participants in participant-directed individual account plans. This regulation will ensure
that participants have concise, readily understandable informationvthey can use to make
informed decisions about the investment and management of their retirement accounts.

Special care must be taken to ensure that the benefits to participants and beneficiaries of
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any new requirement outweigh the compliance costs, given that any such costs are likely

to be charged against the individual accounts of participants.

On April 25, 2007, the Department published a Request for Information to gather data to
develop the proposed regulation. The Request for Information invited suggestions from
plan participants, plan sponsors, plan service providers, consumer advocates and others
for improving the current disclosures applicable to participant-directed individual account
plans and requested analyses of the benefits and costs of implementing such suggestions.
The Department specifically invited comment on the recommendation of the Government
Accountability Office that plans be required to provide a summary of all fees that are
paid out of plan assets or directly by participants, as well as other possible approaches to

improving the disclosure of plan fee and expense information.

In response to our Request for Information, the Department received many comments
highlighting the importance of brevity and relevance in fee disclosures to participants.
Commenters suggested that one or more methods of aggregating fee information would
provide participants with meaningful and useful disclosure. The information we received
also makes it clear that excessively detailed disclosures are likely to confuse participants
or to be ignored. Disclosures intended for participants should illuminate, not confuse,
especially when it is those participants that must bear the potentially significant cost of

the preparation and distribution.

In connection with this initiative, EBSA is also working with the Securities and Exchange
Commission (SEC) to develop a framework for disclosure of information about fees
charged by financial service providers, such as mutual funds, that would be more easily
understood by participants and beneficiaries. Improved mutual fund disclosure would
assist plan participants and beneficiaries because a large proportion of 401(k) plan assets
are invested in mutual fund shares. We are working closely with the SEC to ensure that

the disclosure requirements under our respective laws are complementary.




39

We are hopeful that.improved fee disclosure will assist plan participants and beneficiaries
in making more informed decisions about their investments. Better disclosure could also
lead to enhanced competition between financial service providers which could lead to

lower fees and enhanced services: .
s Disclosures to Plan Fiduciaries

EBSA will soon be.issuing a proposed regulation amending its current regulation under
ERISA section 408(b)(2) to clarify the information fiduciaries must receive and service
providers must disclose for purposes.of determining whether a contract or arrangement is
“reasonable,” as required by ERISA’s statutory exemption for service arrangements. Our
intent is to ensure that service providers entering into or renewing contracts with plans
disclose to plan fiduciaries comprehensive and accurate information concerning the
providers’ receipt of direct and indirect compensation or fees and the potential for
conflicts of interest that may.afféct the provider’s performance of services. The
information ‘provided must be sufficient for fiduciaries to make informed decisions about
the services that will be pfovided, the-costs of those services, and potential conflicts of
interest. The Department believes that such disclosures are critical to ensuring that
contracts and arrangements are “reasonablé” within the theaning of the statute. This

proposed r'egixlation curiently is under review within the Administration.
¢ Disclosures to the Public o s

EBSA-will soon promulgate a final regulation revising the Form 5500 Annual Report
filed with the Department to complement the information obtained by plan fiduciaries as
part of the service provider selection or renewal process. The Form 5500 is a joint report
for the Department of Labor, Internal Revenue Service (IRS) and Pension Benefit .
Guaranty Corporation (PBGC) that includes information about the plan’s operation,
funding, assets; and investments. The Department collects information on service
provider fees through the Form 5500 ScheduleC. = * "~

’

i
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Consistent with recommendations of the ERISA Advisory Council Working Group, the
Department published, for public comment, a number of changes to the Form 5500,
including changes that would expand the service provider information required to be
reported on the Schedule C. The proposed changes more specifically define the
information that must be reported concerning the “indirect” compensation service
providers received from parties other than the plan or plan sponsor, including revenue
sharing arrangements among service providers to plans. The proposed changes to the
Schedule C were designed to assist plan fiduciaries in monitoring the reasonableness of
compensation service providers receive for services and potential conflicts of interest that
might affect the quality of those services. EBSA has completed its review of public
comments on the proposed Schedule C and other changes to the Form 5500 and expects
to have a final regulation and a notice of form revisions published within the next few

weeks.

We intend that the changes to the Schedule C will work in tandem with our 408(b)(2)
initiative. The amendment to our 408(b)(2) regulation will provide up front disclosures
to plan fiduciaries, and the Schedule C revisions will reinforce the plan fiduciary’s
obligation to understand and monitor these fee disclosures. The Schedule C will remain a
requirement for plans with 100 or more participants, which is consistent with long-

standing Congressional direction to simplify reporting requirements for small plans.
EBSA’s Enforcement Efforts

EBSA has devoted enforcement resources to this area, seeking to detect, correct and deter
violations such as excessive fees and expenses, and failure by fiduciaries to monitor on-
going fee structure arrangements. Over the past nine years, we closed 354 401(k)

investigations involving these issues, with monetary results of over $64 million.

In carrying out its enforcement responsibilities, EBSA conducts civil and criminal

investigations to determine whether the provisions of ERISA or other federal laws related

to employee benefit plans have been violated. EBSA regularly works in coordination
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with other federal and state enforcement agencies, including the Department’s Office g;f
the Inspector General, the IRS, the Department of Justice (including the Federal Bureau
of Investigation), the SEC, the PBGC, the federal banking agencies, state insurance

commissioners, and state attorneys general.

EBSA is continuing to focus enforcément efforts on compensation arrangements between
pension plan sponsors and service providers hired to assist in the investment of plan
assets. EBSA’s Consultant/Adviser Project (CAP), created in October 2006, addresses
conflicts of interest and the receipt of indirect, undisclosed cor‘npensation by pension
consultants and other investment advisers. Our investigations seek to determiné whether
the receipt of such compensation violates ERISA because the adviser or consultant used
its status with respect to a benefit plan to ge'nerate additional fees for itself or its

affiliates.. The primary focus of CAP is on the potential civil and criminal violations

arising from the receipt of indirect, undisclosed compensation. A related objective isto

determine whether plan sponsors and fiduciaries understand the compensation and fee
arrangements they enter into in order to prudently select, retain, and monitor pension
consultants and investment advisers. CAP will also seek to identify potential criminal

violations, such as kickbacks.'or fraud.
Conclusion

Mr. Chairman and Members of the Comumittee, thank ydu for the opportunity to testify
before you today. - The:Department:is coxﬁmitted to ensuring that plans and participants -
pay falr competmve and transparent pnces for servxces that: benefit them and to
combatmg instances where fees are excessive or hldden We are moving as qu1ckly as
possible consistent with the requirements of the regulatory process to complete our -
disclosure initiatives, and we believe they will improve the retirement security >0f
America’s workers, retirees and their familjes. I will be pleased to answer any questions

you may have.



42

The CHAIRMAN. Thanks, Mr. Campbell.

Ms. Bovbjerg, what would you say is the best way to provide
401(k) participants with information about the fees they are paying
so that they can make wise investments?

Ms. BovBJERG. Clearly, comprehensively, but simply. That of
course is the trick. We have had difficulties in doing this in even
things like our Social Security statements.

We have had difficulties with the disclosures that we make to
credit card holders, for example. I think that the trick in these ef-
forts is to focus on providing information and improving under-
standing, and not simply meeting a legal requirement.

We reported last year with regard to credit card disclosures that
it was the tiny typeface problem. It was too much information. It
was prepared in a way to meet a legal requirement rather than ac-
tually explain something to individuals who varied tremendously in
their ability to understand these things.

The CHAIRMAN. I have heard employers say that it is impossible
to determine all the fees that individual participants pay. While I
do understand that some fees are assessed plan-wide and difficult
to calculate to the penny, what is your understanding of the ability
of plans to reasonably estimate the actual fees that are paid by
participants?

Ms. BOVBJERG. I think that it is their fiduciary duty to know
what fees the plans are charging for participants, whether it is di-
rectly assessed to the participant or whether it is being assessed
to the sponsor.

The CHAIRMAN. Mr. Campbell, the Department of Labor has been
talking about fee disclosure, as you know, since back in the 1990’s.
So what date can we expect the Department of Labor to have regu-
lations that would require clear disclosure of fees to all employers
and to all plan participants?

Mr. CAMPBELL. Yes, sir. The first of our three initiatives will be
final regulation within the next several weeks. That is the Form
5500 disclosures to the public and the government.

The second regulatory initiative, service provider disclosures to
plan fiduciaries, will be proposed within the next several months.
We will be issuing a proposed regulation governing disclosures to
patﬁ:icipants by plans this winter. So these are moving along very
well.

I would say with respect to the previous initiatives you are refer-
ring to in the 1990’s, those were in the same area, but they are not
these initiatives. These initiatives were begun last year. We are
making very good progress by the standards of regulatory time,
recognizing that it is a deliberative process and does have to follow
the legal requirements of the process.

The CHAIRMAN. Current ERISA law dictates that the plan spon-
sors should ensure that all 401(k) fees are reasonable. How has the
Department of Labor been defining reasonable? How has the De-
partment of Labor been enforcing this requirement? How many
cases have been brought specifically on this issue?

Mr. CAMPBELL. The requirement in the statute, as you say, is
that these fees must be reasonable, and plan fiduciaries bear the
duty of ensuring that. The determination is on a facts and cir-
cumstances basis.
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The fiduciary is responsible for looking at each service provider,
the services they are providing, the cost of those services, doing due
diligence and comparing them. to other service providers to ensure
that they are following—again, to use the same word—a reasonable
process in gathering the information necessary to make that deter-
mination. : :

The Labor Department does review, when we do investigations,
the fees and expenses that are being paid. Over the last several
years, we have brought I believe on the order of 350 or so cases
that involve fee and expense issues. This is part of the reason we
concluded that, rather than piecemeal enforcement, a regulatory ef-
fort was necessary to globally address these issues.

One of the more significant regulations with respect to'the rea-
sonableness of fees is ensuring that fiduciaries have the informa-
tion they need to assess whether they are reasonable. One of those
considerations, for. example, would be indirect payments coming to
service providers from third. parties.

Fiduciaries need to be aware of those so they can factor that into
whether they are paying a reasonable amount and how the assets
of the plan are being used in connection with the Financial Serv-
ices industry. Providing that disclosure will help ensure that those
fees are reasonable.

The CHAIRMAN. Thank you, Mr. Campbell.

We turn now to Senator Smith.

Senator SMITH. Thank you, Mr. Chairman. Your excellent testi-
mony answered most of my questions. Barbara, when you indicated
in your answer to Senator Kohl that information needs to be clear,
comprehensive and simple, those are sort of at cross-purposes, and
tléat is the problem I suppose the industry has, and you acknowl-
edge.

Have you seen an example that we could highlight for the hear-
ing purposes that really accomplishes all those three objectives?

Ms. BovBJERG. We provided a little table in my statement that
suggests a way that you could disclose this information. It is a com-
posite of things we have gotten from different sources, including
some of the work from the Department of Labor.

It is pretty simple. It shows asset allocation, and it shows, on a
percentage basis,.the fees that are assessed against assets. It sug-
gests that you would show the loan fees or things of that nature
in dollars.

There are many different ways to do it. I recognize that you are
concerned that a comprehensive disclosure may include too many
things. You want to capture the main things.

I don’t want to suggest that you could capture everything and
provide it to people, and that they would still read it and under-
stand it. But I think you might focus on the main things, and try
to keep it simple when you do that.

Senator SMITH. Brad, you indicated in your testimony that this
is a high priority. I am glad to hear that. I think it is important,
and so I commend the department for making it such a high pri-
ority. -

Thank you, Mr. Chairman.

The CHAIRMAN. Well, we thank you, Senator Smith, and we
thank you, Ms. Bovbjerg, Mr. Campbell. Your testimony has been
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informative, valuable, and we appreciate your being here. Thank
you so much.

Ms. BoVvBJERG. Thank you for having us.

Mr. CAMPBELL. Thank you, sir.

The CHAIRMAN. We are going to turn now to our second panel.
There is a scheduled vote, and then another vote to start at 11
a.m., so I hope we can figure it out to see that we get our testimony
and questions in.

Our first witness on the second panel will be Jeff Love. Mr. Love
is the director of Strategic Issues Research at the AARP. Mr. Love
has extensive experience in research methods, providing this exper-
tise for AARP on their top legislative issues. Mr. Love is here today
to testify on some of his findings regarding participant awareness
of 401(k) fees.

Second witness will be Mercer Bullard. Mr. Bullard is recognized
as one of the nation’s leading advocates for mutual fund share-
holders, and he is currently an assistant professor of Law at the
University of Mississippi. In 2000, Mr. Bullard founded Fund De-
mocracy, a nonprofit membership organization that advocates for
mutual fund shareholders.

Our third witness will be Michael Kiley. Mr. Kiley is the founder
and CEO of Plan Administrators, Inc., and has over 20 years of ex-
perience in providing affordable retirement plan servicing to small
businesses. His company is a two-time winner of the U.S. Chamber
of Commerce Blue Ribbon Small Business Award.

Mr. Kiley is an active member of the American Society of Pen-
sion Actuaries, the National Institute of Pension Administrators,
Society of Professional Administrators and Record-Keepers, and a
Corporate Executive Board Retirement Services Roundtable.

Senator Smith.

Senator SMITH. I will introduce Bob Chambers. OK.

Bob Chambers is a partner at Helms, Mullis & Wicker. Mr.
Chambers is testifying on behalf of American Benefits Council, the
American Council of Life insurers, and the Investment Company
Institute. Mr. Chambers will provide the plan sponsor perspective
to the Plan C disclosure issue.

The CHAIRMAN. Thank you so much. Mr. Love, we will take your
testimony.

STATEMENT OF JEFF LOVE, DIRECTOR OF RESEARCH, AARP,
WASHINGTON, DC

Mr. Love. Thank you, Mr. Chairman. Mr. Chairman Kohl, Sen-
ator Smith, thank you very much for having us this morning.
AARP appreciates the opportunity to speak with you today about
a very important topic and a survey we conducted on that topic. As
you II%Oted, I am Jeffrey Love. I am the director of Research at

We have a survey that we recently fielded on awareness and un-
derstanding of fees by those participants who are involved in them.
In recent years, 401(k) retirement savings plans and other defined
contribution plans have become the main stay of many Americans’
retirement security.

More than 60 percent of workers with pension coverage have
only a 401(k) or other defined contribution plan, compared to 20




45

percent a generation ago. All evidence suggests that worker reli-
ance on defined contributions will continue to escalate.

In light of the prevalence of 401(k) plans and the critical role
that 401(k) plans can play in an individual’s retirement security,
AARP commissioned a nationally representative survey of 1,584
401(k) plan participants, ages 25 and older, in order to gage aware-
ness and knowledge of fees and expenses charged by 401(k) plan
providers.

The survey was fielded from June 8 through June 24, 2007, by
Knowledge Networks of Menlo Park, CA, to members of a nation-
ally representative panel online. The survey findings are in a docu-
ment titled, “401(k) Participant Awareness and Understanding of
Fees.” This is available outside on the table and has been made
available to the panel. You can also find it on AARP’s Web site,
AARP.org.

Now, the findings. What the survey reveals, as Senator Smith
noted earlier, that many 401(k) participants lack even basic knowl-
edge of the fees associated with their plans, including whether or
not they pay fees at all and, if so, how much they pay. When asked
whether they pay fees for their 401(k) plan, nearly two-in-three, 65
percent plan participants, reported they pay no fees, and about
one-in-six say that they do pay fees. Only about 17 percent recog-
nize that they pay fees on their 401(k)’s. Another 18 percent admit-
ted :;lhey do not know whether or not they pay fees or not. They had
no idea.

After being told that 401(k) plan providers often charge fees for

administering their plans and that these fees may be paid either
by the employer or by the plan—or the employees who participate
in the plan, the vast majority, 83 percent of respondents, acknowl-
edged they do not know how much they pay in fees.
. About one-in-six, only 17 percent participants, reported they
know how much they pay to their 401(k) fees. That is only one-in-
six. But over half, 54 percent, are not too or not at all knowledge-
able about the impact these fees will have on their total retirement
savings.

Similarly, few can identify the different types of fees assessed by
plan providers. When given possible definitions of three types of
fees, about half can identify an administrative fee, 38 percent can
identify a redemption fee, and only 14 percent can correctly choose
the definition of an expense ratio.

We know that 87 percent of all 401(k) plans are participant-di-
rected. The participants make decisions about how their money will
be invested. We also know from our survey that eight in ten par-
ticipants consider information about fees to be important in their
investment decisions, and that most participants sense that the
fees have a potential to reduce their return on investment in their
401(k) plans.

The lack of participant knowledge about fees, coupled with the
expressed desire for a better understanding of fees, suggests that
information about plan fees should be distributed regularly, in
plain language, to current and perspective plan participants. Six in

-ten, 61 percent, feel that information about fees should be distrib-

uted on a regular basis, and almost eight in ten, 77 percent, prefer
this information to be written in paper.
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AARP recommends that fee information be presented in a chart
or graph that depicts the range of possible effects that total annual
fees and expenses can have on a participant’s account balance in
a year and over the long-term. Providing such information about.
fees will help current and perspective plan participants make bet-
ter choices and better comparisons and improved choices about
their investments.

If workers don’t start getting around understanding what 401(k)
fee information and the effect it has on their plans, they risk seeing
a sizable portion of their retirement saving eaten up by fees, which
they are unaware:

Thank you.

[The prepared statement of Mr. Love follows:]
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Mr. Chairman and members of the Committee, | am Jeffrey Love, Research
Director at AARP. Thank you for convening this hearing.. AARP appreciates the
opportunity to discuss the important findings of our recent survey of 401(k)

participants’ awareness and understanding of fees. -

In recent years, 401(k) retirement savings plans and other defined contribution
plans have become the mainstay of many Americans’ retirement security. More
than 60 percent of workers with pension coverage have only a 401(k) or other
defined contribution plan compared to under 20 percent of workers with such
plans a generation ago. All evidence suggests that worker reliance on defined

contribution will continue to escalate.

In light of the prevalence of 401(k) plans and the critical role that 401 (k) plans
can play in an individual’s retirement security, AARP commissioned a nationally
representative survey of 1,584 401(k) plan-participants ages 25 and older in

. order to gauge awareness and knowledge of fees and expenses charged by
401(k) plan providers. The su&ey was fielded from June 8™ through June 24th,
2007, by Knowledge Networks of Menlo Park, California, to members of its
nationally representative online panel. The report of the survey findings,
401(k) Participants’ Awareness and-Understanding of Fees is available on
the AARP website (aarp.org) and copies have been made available at today's:

hearing.
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What this survey reveals is that many 401(k) participants lack even basic

knowledge of the fees associated with their plans, including whether they pay

fees at all and, if so, how much they pay.

When asked whether they pay any fees for their 401(k) plan, nearly two in three
(65%) 401(k) plan participants surveyed reported that they pay no fees and only
about one in six (17%) stated that they do pay fees. Another 18 percent admitted

that they do not know whether or not they pay any fees.

After being told that 401(k) plan providers often charge fees for administering
their plans and that these fees may be paid by either the employer that sponsors
the plan or the employees who participate in the plan, the vast majority (83%) of
respondents acknowledged that they do not know how much they pay in fees.
Only about one in six (17%) 401(k) participants reported that they know how
much they pay in fees and expenses for their plan, but over half (54%) are not
too or not at all knowledgeable about the impact fees can have on their total

retirement savings.

Few can identify the different types of fees assessed by plan providers. When
given possible definitions of three types of fees, about half can identify an
administrative fee; 38%.can identify a redemption fee; and only 14% can

correctly choose the definition of an expense ratio.
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We know that 87 percent of all 401 (k) plans are participant-directed —
participants make decisions about how their money will be invested. We also
know from our survey that eight in ten 401 (k) participants consider information
about fees to be important in their investment decisions, and that most
participants sense that fees have the potentiai to reduce their return on

investment.

Lack of participant knowledge about fees coupled with the expressed desire for a
better understanding of fees suggests that information about plan fees.should be
distributed regularly and in plain language to current and prospective plan
participants. Six in ten (61%) feel that information about fees should be
distributed on a regular basis, and almost eight in ten (77%) prefer this
information in written form on paper. AARP recommends that fee information be
presented in a chart or graph that depicts the range of possible effects that the
total annual fees and expenses can have on a participant’s account balance in a

year and over the long term.

Providing such information about fees will help current and prospective pian
participants make better comparisons and more informed choices about their
investments. If workers don't start getting around understanding 401(k) fee

information, they risk seeing a sizable portion of their retirement savings eaten up

by fees of which they are unaware.
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The CHAIRMAN. Thank you, Mr. Love.
We turn now to Mr. Bullard.

STATEMENT OF MERCER BULLARD, ASSISTANT PROFESSOR,
THE UNIVERSITY OF MISSISSIPPI, SCHOOL OF LAW, UNIVER-
SITY, MS

Mr. BULLARD. Good morning, Chairman Kohl, Ranking Member
Smith. Thank you for the opportunity to discuss 401(k) fees here
with you this morning.

We are here today because 401(k) fees are crucially important to
the retirement security of over 40 million investors. At the risk of
restating oft-repeated data, I would like to direct your attention to
the chart on my right.

The three purple bars on the chart show the balances after an
initial $10,000 investment in a 401(k) plan S&P 500 Index Fund,
assuming three different expense ratio scenarios—.4 percent, .8
percent, and 1.2 percent. I would like to thank Craig Israelsen, an
economics professor with Brigham Young University, for putting
this chart together for this hearing.

The plan with the .4 percent expense ratio has a balance of about
$69,000 after taxes, the .8 percent expense ratio about $64,000, and
the 1.2 percent expense ratio about $60,000. Obviously, what ap-
pears to be a relatively small difference in fees produces a signifi-
cant difference in value. '

The blue bar on the left shows the after-tax balance in a taxable
account, not a 401(k) plan, invested in the Vanguard S&P 500
Index Fund from 1987 to 2006. This is a real fund, and its expense
ratio during this period ranged from .26 percent to 1.18 percent.
The balance is $3,500 greater than the .4 percent fee in the 401(k)
plan and $13,000, or 21 percent higher, than the 1.2 percent 401(k)
plan. Now, not only do fees matter within a 401(k) plan, the 401(k)
fees can actually undermine the tax benefits of the 401(k) plan al-
together and leave employees better off investing elsewhere.

Now, this chart actually reminds us that fees matter, but does
more than that. I would like to use it to make just three points
about fee disclosure.

First, note that the bar chart translates expense ratios into hard
dollars. Why is it that the GAO and the SEC, congressional witness
and Chairman Kohl discuss the impact of fees this morning? Why
don’t they simply say fees are important because 1.2 percent is
greater than .8 percent, or that .8 percent is twice as much as .4
percent? Why do they always use dollars when they describe the
impact of fees?

The answer is that we understand dollar amounts better than
percentages. We appreciate the fact that a $10,000 difference in our
balance when we begin retirement will have a significant impact on
our standard of living. Yes, fees do matter, and they matter enough
to highlight for plan beneficiaries. Then, shouldn’t they be disclosed
in the same way that virtually all commentators use to illustrate
the importance of fees?

Perhaps fee-savvy investors understand that a .4 percent dif-
ference in fees will have a substantial impact on their balances, but
we are here today because the Committee recognizes that many
401(k) beneficiaries are not fee-savvy. We regulate fee disclosure
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precisely to communicate with investors who are not fee-sensitive,
not with those investors who are fee-savvy.

So my first point is 401(k) fee disclosure should provide investors
with a close estimate of the dollar amount of fees that they actually
pay. My second point is the fee comparisons are crucial to effective
fee disclosure. The reason this chart is effective is not just that it
discloses fees in dollar amounts.

It is also effective because it shows you the results that you
would have achieved under different scenarios. Information has no
meaning without context, and investors who are not sensitive to
fees in the first place are unlikely to have the context in which to
understand stand-alone expense ratios or even stand-alone dollar
amounts.

The third point that this chart illustrates is that it is effective
because most of the people in this room have actually looked at it,
at least those of you who can see it. I had this chart created pre-
cisely to get my audience’s attention.

The chart is fairly effective because, in a context where I own 5
minutes of your time, I can make it something that you think
about. The same principle applies with respect to fees. Fee disclo-
sure is most effective when the delivery vehicle is one that inves-
tors are likely to use.

Mr. Campbell has discussed the excellent educational tools and
materials on fees his office has made available to the public. But
the investor who seeks out those materials is not the investor who
is least sensitive to fees. A short form summary of each investment
option has been bandied about is a crucial document for investors,
but it is unlikely that beneficiaries who are insensitive to fees-will
use it.

Investors who are insensitive to fees are likely, however, to re-
view their quarterly statements. Most people like to see how much
money they have invested, the value of their accounts, how much
they have earned in good times, and even how much they have lost
in bad times. The quarterly statement is like the chart over there
because it is a delivery vehicle that works.

When I see an unexplained $10 charge on my bank account
statement, I find out what it is for. Imagine the effect if the inves-
tor in the 401(k) Index Fund with a 1.2 percent expense ratio sees
on his quarterly statement that he paid $225 in fees last quarter
and that, right next to that number, shows that he would have
paid on $37 in fees if he had been invested in an Index Fund in
the plan that charge only .2 percent, $225 versus $37. I hope that
you will agree that that is effective fee disclosure. :

Thank you again for the opportunity to appear before the Com-
mittee. I hope I can help you with any questions you may have.

[The prepared statement of Mr. Bullard follows:]
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Remari(s of Mercer Bullard
Hearing on 401(k) Fee Disclosure
Before the Senate Special Committee on Aging
Oct. 24, 2007

Good morning Chairman Kohl, Ranking Member Smith, members of the
Committee. Thank you for the opportunity to discuss 401(k) fees with you this morning.

We are here today b/c 401k fees are crucially important to the retirement security
of over 40 million Americans. At the risk of restating an oft-repeated set of data, I’d like
to direct your attention to the chart on my right [below].

20-Year After-Tax Balance in S&P Index Furid

Taxable Account/ 0.4% ER 0.8% ER 1.2% ER
Actual ER

e —— 40 1(k) Accounts ——————n

-

S
Analysis by Craig Israelsen, Ph.D,, Brigham Young University

Raw Data source: Morningstar
The three purple bars' show the after-tax account balance of a $10,000 initial investment
in a 401k plan’s S&P 500 index fund option under three different total expense ratios
assumptions: .4, .8 and 1.2 percent. I'd like to thank Craig Israelsen, an economics
professor with Brigham Young University, for putting this chart together for this hearing.

The plan with a .4% expense ratio has a balance of about $69,000 after taxes, the
.8% expense ratio produces a balance of about $64,000, and the 1.2% expense ratio

! For readers of the black and white version, these are the three bars on the right.
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produces about a $60,000 balance. Obviously, what appears to be a small difference in
fees produces a significant difference in value.

The blue bar on the far left® shows the after-tax balance of a taxable account
invested in the Vanguard S&P 500 index fund from 1987 to 2006. This is a real fund, its
expense ratio during the period ranged from 0.26% to 0.18%. The balance is about
$3,500 greater than the .4% fee 401k plan, and about $13,000, or about 21%, higher than
for the 1.2% fee 401k plan. Thus, not only do fees matter within a 401k plan, but high
401Kk fees can actually undo the tax benefits of the 401k plan altogether and leave
employees better off investing elsewhere.

This chart reminds us that fees matter, but it actually does more than that. 1’d like
to use it to make three points about fee disclosure.

First, note that the bar chart translates expense ratios into hard dollars. Why is it
that when the GAO, the SEC, Congressional witnesses -- and Chairman Kohl this
morning - discuss the impact of fees they don’t simply say fees are important because
1.2% is greater than .8%, which is twice-as much as .4%? Why do they always use
dollars when they are describing the impact of fees?

The answer is that we understand dollar amounts better than percentages. We
appreciate the fact that a $10,000 difference in our balance when we begin retirement will
have a significant impact on our standard of living. Yes, fees do matter, and if they
matter enough to highlight for plan beneficiaries, then shouldn’t they be disclosed in the
same way that virtually all commentators use to iilustrate the importance of fees?

Perhaps fee savvy investors understand that a .4 percentage point difference in
fees will have a substantial impact on their account balances in retirement. That is what
it means to be fee savvy. And if everyone were fee savvy, we wouldn’t be here today.
We are here today b/c the committee recognizes that many 401k beneficiaries are not fee
sensitive. We regulate fee disclosure precisely to communicate with investors who are
not fee sensitive, not with those investors who are fee savvy.

So my first point is that 401k fee disclosure should provide investors with a close
estimate of the dollar amount of fees they actually paid.

My second point is that fee comparisons are crucial to effective fee disclosure.
The reason this chart is effective is not just its disclosure in dollar amounts. It is also
effective because it shows you the results you would have achieved in a different
investment. Information has no meaning without context, and investors who are not
sensitive to fees in the first place are unlikely to have the context in which to understand
stand-alone expense ratios or stand-alone dollar amount charges.

2 For readers of a black and white version, it is the bar at the far left.
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The third point that this chart illustrates is that it is effective because most of the
people in this room have actually looked at it. I had this chart created precisely to get my
audience’s attention. The chart is fairly effective because in a context where I own 5
minutes of your time I can make it something you think about.

The same principle applies with respect to fees. Fee disclosure is most effective
when the delivery vehicle is one that investors are likely to use. Mr. Campbell has
discussed the excellent educational materials on fees that his office has made available to
the public. But the investor who seeks out those materials is not the investor who is least
sensitive to fees. The short form summary of each investment option in a plan is a crucial
document for beneficiaries. But it is unlikely that beneficiaries who are insensitive to
fees will use it.

Investors who are insensitive to fees are likely, however, to review their quarterly
statements. Most people like to see how much money they have invested, the value of
their accounts, how much they earned in good times, and even how much they lost in bad
times. The quarterly statement is like the chart over there because it is a delivery vehicle
that works.

When I see an unexplained $10 charge on my bank account statement, I find out
what it was for. Imagine the effect when the investor in the 401k index fund option with
the 1.2% expense ratio sees that he paid $225 in fees last quarter, and that he would paid
only $37 in fees if he had been invested in an index fund that charged only 2%. $225v.
$37. 1 hope that you will agree that that is effective fee disclosure. .

Thank you again for the opportunity to appear before the committee today. I hope
that I can help you with any questions you may have.
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20-Year After-Tax Balance in S&P Index Fund.

Taxable Account I' 0.4% ER 0.8% ER 1.2% ER
Actual ER

401(k) Accounts.
. .
Raw Data source: Morningstar  Analysis by Craig Israelisen, Ph.D., Brigham Young University

The chart shows the after-tax balance after 20 years in a 401(k) plan under three expense
ratio assumptions (0.4%, 0.8% and 1.2%) and in a taxable account that is invested in the
Vanguard 500 Index Fund from 1987 to 2006 (when fees ranged from 0.26% to 0.18%).
The chart assumes an initial investment of $10,000, the application of a 20% income tax
rate on the ending balance for each of the 401(k) accounts, and a 20% income tax rate
and a 15% capital gains rate paid on distributions from the Vanguard Fund on an ongoing
basis and a 15% capital gains rate paid on the ending balance after 20 years. . Unlike the
Vanguard Fund, the 401(k) plan incurs no portfolio transaction costs.
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EXECUTIVE SUMMARY

Fee disclosure for 401(k) plans has long been in need of improvement, and I
applaud the Committee for taking up this issue. A summary of my recommendations
regarding 401k fee disclosure is provided below. The underlying principle behind these
recommendations is that fee disclosure should be designed not for the self-directed, fee-
sensitive investor, but rather to increase awareness of fees and their impact on investment
returns among those retirement plan beneficiaries who are not fee-sensitive. To be
effective in reaching these beneficiaries, fee disclosure must provide them with the
information they need, in a form they cz;n understand, and at a time when it is useful to
them in making and assessing their investment decisions. Current disclosure rules fail
each of these standards. With these standards in mind, my principal recommendations

are as follows:

e Delivery Vehicles: Require disclosure of fee information: (1) in a plan summary
that also includes essential non-fee information that beneficiaries need to evaluate
the plan and (2) in the account statement in a way that directs fee-insensitive
beneficiaries’ attention to the importance of fees.

o Plan Summary: Require disclosure of a fee table that shows: expense ratios for
each investment option; total plan expenses for each investment option; the
annual dollar amount of expenses paid by a hypothetical $1,000 account;
comparative expense ratios and hypothetical dollar expenses assuming those
expense ratios; and separate disclosure of additional (non-expense-ratio) expenses
as applicable (see Exhibit A).

e Account Statement: Require disclosure of the doflar amount of fees deducted
from the account during the period and the dollar amount of fees that would have
been paid in an average, comparable plan.

o Format: Require the Department of Labor to design the fee table and other
disclosures in consultation with disclosure experts to ensure that they effectively
convey the key information in a way that is both readable and readily
understandable by typical beneficiaries.

e Differential Compensation: Where persons who advise retirement plan
beneficiaries are permitted to receive differential compensation (which is
generally inadvisable), require separate disclosure of differential compensation
paid to an adviser prior to the retention of the adviser, at the time of each
recommendation of an investment option in connection with which differential

compensation is received, and annually as long as the relationship with the
adviser continues.
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Chairman Kohl, Ranking Member Smith, members of the Committee, thank you
for the opportunity to appear before you to discuss 401(k) fee disclosure. It is an honor
and a privilege to appear before the Committee today.

I am the Founder and President of Fund Democracy, a nonprofit advocacy group
for mutual fund shareholders, and an Assistant Professor of Law at the University of
Mississippi School of Law, where I teach securities regulation, law and economics,
corporate finance, corporate law and banking law. I was previously an Assistant Chief
Counsel in the SEC’s Division of Investment Management and an attorney in the
investment management practice of Wilmer, Cutler & Pickering (now WilmerHale). 1
founded Fund Democracy in January 2000 to provide a voice and information source for
mutual fund shareholders on operational and regulatory issues that affect their fund
investments. Fund Democracy has attempted to achieve this objective in a number of
ways, including filing petitions for hearings, submitting comment letters on rulemaking
proposals, testifying on legislation, publishing articles, lobbying the financial press, and

creating and maintaining an informational Internet site.
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INTRODUCTION

Fee disclosure for 401(k) plans has long been in need of improvement, and I
applaud the Committee for taking up this issue. I believe that fee disclosure reform for
401(k) plans has the potential to bring about substantial reductions in overall plan
expenses for beneficiaries and strengthen the foundation of Americans’ financial security
in retirement.! A primary goal of 401(k) regulation should be to ensure that beneficiaries
keep as much of the performance of the markets as possible. Excessive investment
expenses present one of the most significant impediments to the achievement of this goal.
Fees paid by 401(k) beneficiaries directly reduce their investment returns and, as a result,
their financial security in retirement. Of course, excessive regulatory compliance costs
can also reduce investment returns. For that reason, fee disclosure reforms should be
designed so that they generate a net benefit to 401(k) participants. Transparent,
standardized fee disclosure can create substantial net benefits for 401(k) beneficiaries by
raising fee awareness among beneficiaries and increasing competition among industry
participants.

A summary of my recommendations regarding 401k fee disclosure is provided
below. The underlying principle behind these recommendations is that fee disclosure
should be designed not for the self-directed, fee-sensitive investor, but rather to increase

! Although the focus of this hearing is 401(k) plans, my testimony generally applies to all types of
participant-directed plans. In addition, my testimony often uses mutual funds as examples of 401(k)
investment options because they are the most common type of 401(k) plan investment option, comprising
more than 50 percent of 401(k) assets.
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awareness of fees and their impact on investment returns among those retirement plan
beneficiaries who are not fee-sensitive. To be effective in reaching these beneficiaries,
fee disclosure must provide them with the information they need, in a form they can
understand, and at a time when it is usefui to them in making and assessing their
investment decisions. Current disclosure rules fail each of these standards. With these

standards in mind, my principal recommendations are as follows:?

s Delivery Vehicles: Require disclosure of fee information:- (1) in a plan summary
that also includes essential non-fee information that beneficiaries need to evaluate
the plan and (2) in the account statement in a way that directs fee-insensitive
beneficiaries’ attention to the importance of fees.

¢ Plan Summary: Require disclosure of a fee table that shows: expense ratios for
each investment option; total plan expenses for each investment option; the
annual dollar amount of expenses paid by a hypothetical $1,000 account;
comparative expense ratios and hypothetical dollar expenses assuming those
expense ratios; and separate disclosure of additional (non-expense-ratio) expenses
as applicable (see Exhibit A).

e Account Statement: Require disclosure of the dollar amount of fees deducted
from the account during the period and the dollar amount of fees that would have
been paid in an average, comparable plan. '

¢ Format: Require the Department of Labor to design the fee table and other
disclosures in consultation with disclosure experts to ensure that they effectively
convey the key information in a way that is both readable and readily
understandable by typical beneficiaries.

s Differential Compensation: Where persons who advise retirement plan
beneficiaries are permitted to receive differential compensation (which is
generally inadvisable), require separate disclosure of differential compensation
paid to an adviser prior to the retention of the adviser, at the time of each
recommendation of an investment option in connection with which differential
compensation is received, and annually as long as the relationship with the
adviser continues.

2 My testimony is substantially based on recommendations I developed with Barbara Roper, Director of
Investor Protection, Consumer of Federation of America, and provided to the Department of Labor ina
letter from Fund Democracy and the Consumer Federation of America dated July 24, 2007.
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BACKGROUND

The importance of 401(k) plan fees needs no detailed elaboration here. As noted
by the GAO, 401(k) plan fees “can significantly decrease retirement savings over time.”
For example, the GAO estimates that paying an additional 1 percentage point in fees will
reducing an account’s ending balance after 20 years by 17 percent.* Mutual fund fees
have a substantial impact on total 401(k) plan fees because the bulk of 401(k) plan assets
are invested in mutual funds. As noted by the SEC, “{t}he focus on fund fees is important
because they can have a dramatic impact on an investor's return.”® The GAO’s and

SEC’s observations regarding fees apply equally to other 401(k) investment vehicles.

The following bar chart illustrates the potential impact of fees on Americans’
wealth in retirement. The chart shows the after-tax balance after 20 years in a 401(k)
plan under three expense ratio assumptions (0.4%, 0.8% and 1.2%) and in a taxable
account that is invested in the Vanguard 500 Index Fund from 1987 to 2006 (when fees
ranged from 0.26% to 0.18%).° The chart shows that what appear to be small differences
in fees produce large differences in ending balances. The ending balance of the 401(k)
account with the 1.2% expense ratio is $4,540 lower than the account with the 0.8%
expense ratio and $9,405 lower than the account with the 4% expense ratio. The ending
balance of the taxable account invested in the Vanguard Fund is $3,429 greater than the
balance in the 0.4% expense ratio 401(k), and $12,835, or 21%, greater than the 1.2%

expense ratio 401(k). Thus, not only is the impact of fees on retirees’ wealth substantial,

? Private Pensions: Increased Reliance on 401(k) Plans Calls for Better Information on Fees, Government
Accountability Office at 10 (Mar. 6, 2007).

* Id. See also Changes Needed to Provide 401 (k) Plan Participants and the Department of Labor Better
Information on Fees, Government Accountability Office (Nov. 2006).

* Report of Mutual Fund Fees and Expenses, SEC Division of Investment Management at Part 1A (Dec.
2000).

$ My thanks to Craig Israelsen, PhD, Brigham Young University for preparing this chart. The chart
assumes an initial investraent of $10,000, the application of a 20% income tax rate on the ending balance
for each of the 401(k) accounts, and a 20% income tax rate and a 15% capital gains rate paid on
distributions from the Vanguard Fund on an ongoing basis and a 15% capital gains rate paid on the ending
balance after 20 years. Unlike the Vanguard Fund, the 401(k) plan incurs no portfolio transaction costs.
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in some cases the impact of fees is so large that the employee-is better off foregoing the
tax benefits of the 401(k) altogether.”

20-Year After-Tax Balance in S&P Index Fund

, i % re - .‘\
Taxable Account/ 0.4% ER 0.8% ER 1.2% ER

Actual ER
————=401(k) Accounts
L | | _

Raw Data source: Morningstar  Analysis by Craig Israelsen, Ph.D., Brigham Young University

The amount of fees charged by a 401(k) investment option within any particular
investment category is arguably the strongest predictor of its investment performance.8
For example, researchers have found that mutual funds generally are no more likely, from
one quarter to the next, to repe‘at top-quartile performance as they are to fall into the
second, third or fourth tier. To the extent that a small minority of fund managers
outperform the markets over the long-term, there is no evidence that investment
professionals, much less amateurs, can consistently identify these managers a priori.
Unlike past investment performance, fees are highly predictable and represent a certain

reduction in fund’s performance. Thus, within any given asset class, fees arguably

7 This assumes no matching contributions to the 401(k) plan by the employer, aithough in some cases a
high-cost 401(k) plan actually will eliminate the benefits of a small employer match (e g8 1% match). In
any case, employees should not have to suffer high 401(k) fees as a condition of recelvmg employer
compensation in the form of a 401(k) match. .

§ Mark Carhart, On Persistence in Mutual Fund Performance, 52 J. Fin. 57 (1997) (persistence in mutual
fund returns is almost completely explained by expenses and portfolio transaction costs).
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constitute the most important factor in the evaluation of different 401(k) investment

options.
FEE-INSENSITIVE INVESTORS.

The purpose of fee disclosure is not to provide the minimum information
necessary to enable diligent, fee-sensitive investors to evaluate the cost of investing in
their 401(k) plan, but rather to draw the attention of all investors, especially fee-
insensitive investors, to the importance of fees. The purpose of 401(k) fee disclosure
reform therefore should be to provide beneficiaries who are not sufficiently sensitive to
the effect of fees on the performance of their 401(k) accounts the information they need
to raise their awareness of fees.” To emphasize, it is not sufficient merely to ensure that
fee information is available because making fee information available will not by itself

change the behavior of fee-insensitive beneficiaries.

Recent research conducted by the Consumer Federation of America and assisted
by Fund Democracy indicates that a large percentage of those who invest through
workplace retirement plans are not sensitive to fees.'’ In a recent survey on mutual fund
purchase practices, only 51 percent of those respondents who purchased most of their
funds through a workplace retirement plan said they considered fees even somewhat
important.'" Furthermore, workplace purchasers were the least fee-sensitive of the three
purchase groups identified by the survey.'? This likely reflects, in part, the fact that
workplace purchasers typically make their fund selections from a fairly narrow menu of

9 Jonathan Clements, Wall St. J. at D1 (July 18, 2007) (citing Morningstar finding that 13% of stock fund
assets are invested in fund charging more than 1.5% annually and 24% of bond fund assets are invested in
funds charging more than 1% annually).

¥ Mutual Fund Purchase Practices, an analysis of survey results by Barbara Roper and Stephen Brobeck,
Consumer Federation of America, June 2006.

"' Id. Thirty percent said fees were a very important factor in their fund selection, while 21 percent
indicated fees were somewhat important. In contrast, 70 percent indicated fund company reputation was at
least somewhat important, while 68 percent rated past performance as at least somewhat important.

"2 Jd. The other groups were direct purchasers and those who purchased most of their funds through a
financial professional outside a retirement plan.
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options. However, the relative lack of investing experience and financial sophistication
among workplace purchasers almost certainly also plays a role.”® A recent survey of
401(k) participants’ awareness and understanding of fees conducted by the AARP
reinforces the findings of the CFA survey." The AARP found that two-thirds of
respondents thought that they did not pay any 401(k) fees and another 18 percent did not
know whether they paid fees. Eighty-three percent did not know how much they pay in
fees in their 401(k) plans.

This general lack of investing sophistication is compounded by the fact that the
financial media, financial advertisements and the structure of disclosure requirements
consistently overemphasize the importance of past investment performance and
underemphasize the significance of fees. The financial media’s focus on “The Best
Funds for 2007” as determined by their short-term investment performance sends exactly
the wrong message regarding the factors that investors should consider when evaluating
investment options. Financial advertisements focus almost solely on past investment
performance, which has little predictive power, to the exclusion of fees, the impact of

which is significant, relatively certain and quantifiable.

Furthermore, fee disclosure presents fees almost exclusively as a percentage of
assets, which structuraily minimizes the.true significance of fees in the overall picture of |
an investor’s portfolio. The effects can be seen in the fact that 68 percent of workplace-
purchasers in the CFA survey indicated that a fund’s past performance was at least
somewhat important to their selection, with 38 percent.indicating it was very important —
a far higher percentage than considered fees to be even somewhat impoitant. Similarly,
the AARP survey found that 92 percent of respondents rated past performance as very or

3 Id. Just 12 percent rate themselves as very knowledgeable about mutual funds, while nearly a third (32
percent) rate themselves as knowing only a little. They also tend to be somewhat younger and less
educated than other mutual fund purchasers, and to have held mutual fund investments for a shorter period
of time, particularly when compared with those who purchased most of their funds directly from a fund
company or through a discount broker or fund supermarket.

1 See 401(k) Participants’ Awareness and Understanding of Fees, AARP (July 2007) available at
hitp://assets.aarp.org/rgcenter/econ/401k _fees.pdf.
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somewhat important, compared with only 79 percent who rated fees as very or somewhat

important.

For this reason, it is essential that fee disclosure be designed to counter the
misleading message that investors generally receive regarding the relative importance of
fees. To benefit fee-insensitive investors, fee disclosure must be based on a “push”
principle that measures the efficacy of disclosure by its success in promoting competition
and efficiency. To accomplish this, fee disclosure for 401(k) plans should be crafted not
only to make fee information available, but also to affirmatively direct beneficiaries’
attention to fees and to do so in a way that helps them understand those fees and the
effect they have on investment returns. In short, fee disclosure should be designed to
overcome many investors’ predilection for overemphasizing past investment performance
and discounting fees when making investment decisions. Investors’ fec-insensitivity
represents a market failure for which fee disclosure (rather than price regulation) offers

the most cost-effective solution.
DELIVERY VEHICLES

The delivery vehicles used for fee disclosure play a crucial role in determining
whether the disclosure is effective in directing fee-insensitive investors to consider fees
when making investment decisions. Yet one of the most significant shortcomings of fee
disclosure has been the reliance on investor-unfriendly delivery vehicles. Fees for 401(k)
plan administration (i.e., plan-level fees, as apart from fees charged by investment
options) are required to be disclosed only in Form 5500, where the fees are disclosed as a
dollar amount, in contrast with the presentation of fees as a percentage of assets for most

investment options.'* The Form 5500 is not required to be provided to beneficiaries, but

'* See Private Pensions: Increased Reliance, supra note 3 (“the Form 5500 does not include the largest type
of fee, even though plan sponsors receive this information from the mutual fund companies in the form of a
prospectus. In 2004, the ERISA Advisory Council concluded that Form 5500s are of little use to policy
makers, government enforcement personnel, and participants in terms of understanding the cost of a plan
and recommended that Labor modify the form and its accompanying schedules so that all fees incurred
directly or indirectly can be reported or estimated. Without information on all fees, Labor’s oversight is
limited because it is unable to identify fees that may be questionable.”).
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is delivered only upon request, and is of no value when plan fees are paid through the

investment options and the Form reports zero plan-level expenses.'®

In the mutual fund context, fund expenses are described in the prospectus and the
dollar amount of expenses-for a hypothetical fund account are provided in the annual
report for the period covered. Employers generally provide plan participants with the
prospectus or a document that contains the fee information in the prospectus,’” but they
do not provide the annual report or the hypothetical fee information, and neither fund
documents or any documents provided by employers provide fee information about
comparable investment options. Thus, basic fee information for each investment option
is not provided in the same place as plan-level fees, no hypothetical or comparative fee
information is provided.at all, and no fee information is provided that is specific to a
beneficiary’s account.'® Investor-specific information is contained only in the quarterly
statement. The latter document is generally the document that investors read, whereas
fund prospectuses and plan summaries are more likely to be summarily discarded with

little or no review.

Reliance on delivery vehicles currently used to convey 401(k) fee information
assumes that investors are proactive and fee sensitive. The prospectus and Form 5500

require 401(k) beneficiaries to request information, calculate their totat fees, and seek out

' See H.R 3185: The 401(k) Fair Disclosure for Retirement Security Act of 2007, hearing before the
Committee on Education and Labor, U.S. House of Representatives (Oct.4, 2007) (statement of Tommy -
Thomasson) (“There are literally tens of thousands of 401(k) plans that report zero costs for recordkeeping
and administration on their annual report (Form 5500) filed with the Department of Labor. In actuality,
participant accounts are being charged for these ‘free’ plan services in the form of investment fees assessed
against their accounts.”).

17 As discussed further below, although fiund expense ratios are standardized, they sometimes are not -
comparable because expenses that appear in the fund expense ratio for some funds may be excluded from
the fund expense ratio for others.(e.g., transfer agency expenses may appear either in the fund expense ratio
or in plan-level expenses). Expense ratios for non-mutual-fund investment options generally are not even
standardized. ’

'8 See Private Pensions: Increased Reliance, supra note 3 (“Inadequate disclosure and reporting
requirements may leave participants without a simple way to compare fees among plan investment
options”); Changes Needed, supra note 4 (401(k) fee disclosure “is limited and does not provide for an
easy comparison among investment options™).
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comparative data on their own to put their total fees in context. One witness before the
ERISA Advisory Council suggested that, by combining Form 5500 and prospectus fee
disclosure, a 401(k) beneficiary “should be able to readily calculate the aggregate fees
that reduce the value of his or her account.”’® The witness concluded that 401(k) fees are
“currently disclosed to participants in sufficient detail to allow participants to evaluate the

costs they pay against the services they receive.”°

1 disagree. Few investors, and certainly not fee-insensitive investors, will make
the effort to “calculate” fees in the manner described above. As noted above, they simply
do not place sufficient emphasis on fees in the first place. In addition, according to the
CFA survey, most workplace mutual fund purchasers are unlikely to make use of the
written information sources available to them. Just over four in ten (43 percent), for
example, rated the prospectus as even somewhat influential on their investment
purchases, with only 19 percent rating it as very influential. The AARP found that only
34% of respondents who were involved in investment decisions cited the prospectus

among the materials they turn to for guidance when making decisions.

To change the behavior of fee-sensitive beneficiaries, fees must be presented in a
document beneficiaries are likely to read, they must be presented in a standardized
format, and they must be presented in a2 manner that makes it easy for beneficiaries to

_understand how their 401(k) fees compare to fees charged by comparable plans and
investment options.”’ Fee disclosure accordingly should focus on two primary delivery
vehicles. First, beneficiaries should receive a summary plan document that contains

essential information about the plan, including fee information. Second, information

'® Report of the Working Group on Fee and Related Disclosures to Participants, Advisory Council on
Employee Welfare and Pension Benefit Plans at n.4 (2004) (4dvisory Report) (quoting testimony of John
Kimpel, Sr. Vice President and Deputy Genera! Counsel, Fidelity Investments). Actually, the fee dollar
amounts in the Form 5500 would have be converted to a percentage of assets and then added to the
investment option’s asset-based fees.

P,
2! See Private Pensions: Increased Reliance, supra note 3 (“The information on fees that plan sponsors are

required to disclose to participants does not aflow participants to easily comparé the fees for the investment
options in their 401(k) plan.”).
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about fees should be included in account statements. Although the primary purpose of an
account statement is to apprise beneficiaries of recent activity in and changes in the value
of their accounts, it would be consistent with this purpose to provide limited fee
information as well. Beneficiaries are very likely to review their statements, and for the
most fee-insensitive among them, fee disclosure in account statements may provide the
best and possibly the only realistic opportunity to impress upon them the importance of
fees. That being said, adding too much fee information to the account statement runs a
significant risk of reducing its effect. Fee information in account statements should be
designed to draw the beneficiary’s attention to the fees they pay, while minimizing the

risk of information overload.

Account statements, however, provide information only after the investment
selection has been made. To provide beneficiaries with pre-investment fee disclosures, 1
also recommend that Congress require that such disclosures be provided in a short
document that summarizes the plans’ essential features. Such plan summaries should be
required to be presented to all employees who are eligible to participate in the plan. Like
the account statement disclosure described above, this disclosure should also provide
information that enables beneficiaries to easily determine how those fees compare to fees

for comparable plans and investment options.

Finally, I strongly recommend that the Committee encourage the use of the
Internet and electronic communications as one appropriate delivery vehicle for fee
information. The Internet and electronic communications offer the opportunity both to
enhance fee disclosure for beneficiaries and to reduce plan expenses. For increasing
numbers of investors, the Internet and email constitute their primary information source
and communication tool. According to the CFA survey, for example, nearly all
workplace investors (91 percent) have access to the Internet, and the vast majority (87
percent) expressed a willingness to use the Internet for at least some‘mutua‘l fund
purchase-related activities. The AARP found that 34 percent of surveyed investors who
make financial decisions use the Internets as an information source, with the émployer

Intranet being the most popular site. .
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At a minimum, all fee disclosure should be required to be made on or be easily
accessible from employer web pages. Where delivery is required, email, including
especially employer Intranets, should be mandated as a delivery option investors can
choose to use. In appropriate circumstances, such as when an employee has affirmatively
decided to use either medium to obtain and receive information, Internet posting and

delivery by email should be deemed sufficient to satisfy legal delivery requirements.
FORM OF FEE DISCLOSURE

Disclosure of 401(k) fees should be provided in two forms. As noted above,
401(k) fees should be disclosed on beneficiaries’ account statements, in order to
proactively direct beneficiaries’ attention to the amount of fees that they pay, and ina
plan summary document, to ensure that beneficiaries are made aware of fees when they

make their initial investment selections.

Account Statement Fee Disclosure. The 401(k) plan document that investors are
most likely to review is their account statement, and Congress therefore should require
that account statements include 401(k) fee disclosure. In 2003, the GAO recommended,
for example, that the SEC require mutual funds to disclose in shareholders’ account
statements the dollar amount of fees paid during the period covered.?? Partly in response
to industry claims that dollar disclosure of fees would be ruinously expensive,? the SEC
decided instead to require the disclosure of the dollar amount of fees charged on a
hypothetical account in the annual report.** Industry cost claims have proven to be a red

herring, as firms such as MFS Investment Management have found it cost-effective to

2 See Mutual Funds: Information On Trends In Fees And Their Related Disclosure, Government
Accounting Office (March 12, 2003).

P HR 2420: The Mutual Funds Integrity and Fee Transparency Act of 2003, hearing before the
Subcommittee on Capital Markets, Insurance and Government-Sponsored Enterprises, Committee on
Financial Services, U.S. House of Representatives (June 18, 2003) (statement of Melody Hobson).

% See Shareholder Reports and Quarterly Portfolio Disclosure of Registered Management Investment
Companies, Investment Company Act Rel. No. 26372 (Feb. 27, 2004).
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provide investors with precisely the dollar disclosure of fees on quarterly statements that
the industry had argued would be “breathtakingly high.”** Individualized fee disclosure

is obviously affordable, and just as obvious is the need to move it from the annual report,
which investors virtually never cite as an information source they use, to the account

statement, which they review on a regular basis.

1 strongly recommend that Congress.require 401(k) plans to disclose the
following information in account statements: the dollar amount of total fees paid by the
investor for the period covered®® and the dollar amount that would have been paid in the
average comparable plan and investment options. The disclosure of the dollar amount of
fees is of particular value because beneficiaries are more accustomed to thinking about
expenses in dollars rather than percentages. Fee-insensitive beneficiaries are more likely
to take notice of disclosure that looks more like a common bill for services than a
mathematical calculation. Dollar disclosure will translate somewhat esoteric expense
ratios into more understandable dollar amounts and cause any beneficiary who is paying

higher than average fees to rethink whether the services provided are worth the price.

One drawback of both dollar amount and percentage fee disclosures is that they
may mean little to beneficiaries without a comparative context in which to place them. '
The AARP survey referenced above showed the effect that comparative fee information -
can have. When presented with two funds that differed only as to the size of their
expense ratios, seventy-nine preferred the fund with the lower expense ratio. 1f investors
are presented with clear comparative data, they will know what to do with it. I believe
that this disclosure would do more to promote competition among 401(k) services

providers and drive down fees than any other form of fee disclosure.

3 See H.R. 2420, supra note 23 (statement of Melody Hobson) (claiming that account statement fee
disclosure would impose “breathtakingly high costs”); Bundled Provider of the Year, Defined Contribution
News, 2005 WLNR 7781126 (Apr. 18, 2005) (regarding MFS disclosure).

28 It is my understanding that the fee disclosure provided by MFS uses the simplifying assumption that
there have been no purchases or redemptions during the period other than reinvestment of fund
distributions, which still would provide an effective reminder of the amount of fees paid.
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Plan Summary Fee Disclosure. Fee disclosure for 401(k) plans should be
provided in the plan summary document and standardized to facilitate comparisons
across different investment options within 401(k) plans and to expenses in other
comparable plans. To some extent, standardization of investment option fees already
exists. For example, mutual funds are required to use a standardized format for their
expenses ratios and other expenses. Other types of 401(k) investment options use non-
standardized fee disclosure, however, which prevents investors from comparing the true
cost of different investment options. The goal of standardization is further frustrated by
the fact that payments for services sometimes occur at the investment option level and
sometimes at the plan level. For example, 401(k) plans that invest in a retail class of
mutual fund shares often pay lower plan expenses, because the mutual fund rebates part
of its fees to the plan administrator to cover those expenses. Ifthe mutual fund’s fees are
compared to investment options that do not use such a rebate structure, the mutual fund’s
fees will appear higher. An accurate fee comparison generally can be made only when

the plan’s total fees are disclosed in a standardized format.

There are a number of potential solutions to the standardization challenge. One
solution would be for Congress to impose fee disclosure requirements on non-mutual-
fund investment options that are similar to those for mutual funds. Such standardization
is clearly in the best interests of beneficiaries. Congressional action has the advantage of
avoiding interagency conflicts that will arise if rulemaking is left to the Department of
Labor. A number of different agencies have primary responsibility for fee disclosure
rules for various 401(k) investment options, and it is unlikely that the Department would
be able to bring these agencies’ rules into alignment. I therefore recommend that
Congress enact legislation that preempts potential interagency conflicts and paves the

way for standardized fee disclosure at least across all 401(k) investment options.

Another potential solution would be to require the disclosure of 401(k) feeson a
functional basis. For example, fees for transfer agency functions could be identified
separately, which would permit comparisons of these fees across different plans
regardless of whether the fees were collected by the plan administrator, or by 2 mutual
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fund and then rebated to the plan administrator. ‘The downside of functional fee
disclosure is that it may be administratively burdensome and excessively costly without
providing a material benefit to plans fiduciaries and beneficiaries. Fees generally are not
disclosed on a functional basis under existing legal rules for collective investment
vehicles or for 401(k) plans, and the cost of designing and implementing new systems to
provide functional disclosure might not be justified. In any case, it is not clear that
functional fee disclosure as a general matter is a cost-effective disclosure approach, and it
can be misleading.”’

These concerns are reflected in the problem of treating bundled and unbundled fee
arrangements consistently.”® Requiring disclosure of fees received by each service
provider on a functional basis may distort competition if bundled providers are not
subject to the same requirement. If bundled providers (i.e., providers who provide all or
a wide range of fees under one fee) are required to break out their fees functionally, fees
might rise, especially if individual service provider’s willingness to charge such fees is
contingent on their fee not being separately disclosed. Similarly, unbundled providers
may negotiate special deals that are conditioned on their remaining confidential. This
principle is illustrated by Internet travel agent Travelocity’s policy that it will not break
out separately the part of a package deal that is separately-attributable to the flight, hotel

and rental car.”’

1 believe that the best immediate solution to the problem of standardizing 401(k)

fees is to present each fee component in the context the plan’s total fees. Toward this

' For example, one of the problems with mutual fund 12b-1 fees, which purport to reflect the use of mutual
fund assets for distribution services, is that investors in funds that do not charge 12b-1 may actually pay as
much for distribution services as investors in 12b-1 fee funds. It can be extremely difficult to define
precisely the different types of services for purposes of functional disclosure of fees.

2 See generally H.R. 3185: The 401(k) Fair Disclosure for Retirement Security Act of 2007, hearing before
the Committee on Education and Labor, U.S. House of Representatives (Oct. 4, 2007) (statement of
Tommy Thomasson) (discussing problem of functional fee disclosure).

 Travelocity confirmations contain the following disclosure: “The TotalTrip combines special rates that
we receive from our air, hotel, and car suppliers for package inclusions. Our agreements with such
suppliers prohibit us from breaking down the prices for the individual components. Our packages offer
customers the convenience and savings of booking their entire trip in one transaction.”
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end, the standardization of 401(k) fees should be accomplished through the use of a fee

table (including a fee example) and a list of additional expenses as described below.”

Fee Table. As illustrated in Exhibit A, the fee table would include three
categories of data for each investment option. These are: the investment option expense
ratio,”! total plan fees (including both the investment option fees and plan-level fees) as a
percentage of assets, and the dollar amount of annual fees on a hypothetical $1,000
account. For each category, a comparative expense figure would also be included. This
approach has the advantage of permitting easy comparison of different investment
options when the investment options’ expense ratios are comparable, such as for mutual
funds. The total expense ratio figure not only would provide a total cost figure, it also
would help address the problem of non-comparable investment fee information. Where
easily comparable fee information of the type provided by mutual funds is not available,*
it would indirectly indicate the relative cost of different investment options, because the
plan-level expenses for each option generally could be assumed to be relatively constant.
Assuming that plan-level expenses are comparable across different investment options, to
the extent that the total expense ratio for different investment options differed, the

difference generally would be attributable to the cost of the investment options.

*® The overall structure of this approach is similar to the mutual fund fee table, which includes an expense
ratio, a list of other expenses, and a dollar-amount fee illustration.

*' I note that a significant failing of the mutual fund expense ratio is its omission of portfolio transaction
costs, which can equal many multiples of a fund’s other expenses. See Jason Karceski, Miles Livingston
and Edward O’Neal, Portfolio Transaction Costs at U.S. Equity Mutual Funds (2004), available at
http://www.zercalphagroup.com/news/Execution_CostsPaper Nov_15_2004.pdf. Aithough the SEC has
requested comments on ways to address this omission, it has yet to take final action. See Request for
Comments on Measures to Improve Disclosure of Mutual Fund Transaction Costs, Investment Company
Act Rel. No. 26313 (Dec. 18, 2003). I strongly encourage the Department to work with the SEC and with
other regulators to ensure that the mutual fund expense ratio and the expense ratio of other investment
options include all of the relative costs of investing.

2 As noted supra note 17, although fund expense ratios are standardized, they sometimes are not
comparable because expenses that appear in the fund expense ratio for some funds may be excluded from
the fund expense ratio for others (e.g., transfer agency expenses may appear either in the fund expense ratio
or in plan-level expenses). This distinction is partly responsible for the recent flurry of excessive fee cases
brought against employers in connection with their 401(k) pians.
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Additional (Non-Expense-Ratio) Expenses. By making expenses charged through
asset-based fees more visible, this approach may create an incentive to shift costs to other
forms. To minimize any such cost-shifting designed to avoid disclosure, additional
disclosures should be provided along with the fee table listing expenses that are not
included in the expense ratio table but that may be incurred directly or indirectly by
beneficiaries. These expenses would include, for example, purchase and redemption
fees, minimum account charges, and non-asset-based sales charges. These expenses )
should be presented as a percentage of assets or a dollar amount, depending on the basis

on which they are deducted, with explanations as appropriate.

One disadvantage of the foregoing approach is that it may not fully remove the
incentive to shift expenses, in this.case from the expense ratio to the additional expenses
category. For example, a 401(k) provider could reduce the plan’s expense ratio by
replacing an asset-based transfer agency fee with a flat fee for each account. This
strategy would have the effect of artificially reducing the expense ratio, on the
assumption that investors would pay less attention to the concomitant increase in the
expenses listed as additional expenses. The problem of expenses being shifted out of the
expense ratio would also be mitigated by the disclosure in account statements of the total
dollar amount of fees charged during the period, which would include fees not included
in the expense ratio.
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CONFLICTS OF INTEREST AND DIFFERENTIAL COMPENSATION

One of the most difficult challenges presented by fee disclosure is the need to
apprise plan fiduciaries and beneficiaries of the conflicts of interests that differential
compensation can create. Differential compensation refers to arrangements whereby
salespersons are paid more for selling products offered by one financial services provider
than for selling those offered by another provider. In its recent survey of pension
consultants who advise fiduciaries regarding investment options and other matters, the
SEC found: (1) that most pension consultants receive compensation from both plans and
money managers, with compensation from money managers in some cases comprising a
significant part of their revenue, (2) that most pension consultants have affiliates (e.g.,
broker-dealers) through which they receive compensation from plans that advise, (3)
evidence that consultants were more likely to recommend money managers from whom
they received compensation, and (4) that consultants frequently provided inadequate
disclosure of the conflict of interest created by these arrangements.”® The SEC has
brought enforcement actions against certain consultants for failing to disclose fully their

conflicts of interest in connection with their pension consulting business.**

As previously recommended by the GAO, Congress should amend ERISA “to
explicitly require that 401(k) service providers disclose to plan sponsors the
compensation that providers receive from other service providers.”™ The disclosure
should expressly identify the conflict of interest created by such arrangements and be
designed so as to specifically and separately draw the fiduciary’s aitention to the conflict.
The disclosure also should identify the amount of compensation received under such

arrangements and its significance in the service provider’s total revenues in that line of

3 See Staff Report Concerning Examinations of Select Pension Consultants, Office of Compliance
Inspections and Examinations, SEC (May 16, 2005).

M See, e.g., In the Matter of Callan Assoc., File No. 3-12808 (Sep. 19, 2007).

3 See Private Pensions: Increased Reliance, supra note 3.
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business.*® For too long, fiduciaries have been kept in the dark about their advisers’
incentives to recommend service providers based on compensation paid to the adviser,

rather than on the best interests of the plan,

Conflicts of interest also are of concern in the context of investment decisions
made by plan beneficiaries. Advisers to 401(k) beneficiaries are permitted, subject to
their fiduciary duty to their clients, to receive compensation from sponsors of products
that the adviser recommends (“distribution compensation”). In limited circumstances,
distribution compensation can be higher for one product than another, which creates a
conflict between the interests of the adviser and the 401(k) beneficiary, as the adviser has
an economic incentive to recommend the product that pays him the greatest
compensation, even if it is not the best product for the beneficiary. The cleanest and best
way to deal with such conflicts, in my view, is to eliminate them by prohibiting the
receipt of differential compensation by advisers of 401(k) plan beneficiaries. Absent
such a ban, fee disclosure for 401(k) plans should inform beneficiaries of the existence of
any conflict of interest created by differential compensation so that they can evaluate the

objectivity and quality of the advice provided.

Distribution compensation generally is paid out of other fees that already will
have been disclosed to beneficiaries. This means that disclosure of the amount of
distribution compensation is not needed to inform investors about the total cost of
investing (although it would tell them how their fees were allocated among different
services). Rather, disclosure of the existence and extent of the conflict is needed to

inform beneficiaries about advisers’ financial incentives.®’

* Although EBSA’s pending Form 5500 proposal would require some disclosure regarding such
arrangements, the disclosure would not be required as to plans with fewer than 100 participants and it
would not apply directly to service providers. See Annual Reporting and Disclosure, 71 Fed. Reg. 41392
(July 21, 2006).

3 See Confirmation Requirements and Poirt of Sale Disclosure Requirements for Transactions in Certain
Mutual Funds and Other Securities, and Other Confirmation Requirement Amendments, and Amendments
1o the Registration Form for Mutual Funds, Investment Company Act Rel. No. 26341, at Part I (Jan. 29,
2004) (explaining conflicts of interest necessitating requirement for point-of-sale of distribution
compensation disclosure).
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Advisers should be required to prominently disclose the extent to which their
compensation may vary based on the investment options selected by the beneficiary. In
order to qualify as “prominent,” the disclosure should be in separate document, email
message or web page. The disclosure must be provided separately because otherwise it is
likely to be confused with fee disclosure that is designed to highlight the costs of
investing, rather than the economic incentives of the adviser.® The disclosure should
focus on the amount of the adviser’s differential compensation in order to permit the

beneficiary to evaluate the objectivity of the adviser’s recommendations.

Moreover, differential compensation disclosure should be provided before the
beneficiary makes the decision to retain the adviser so that the beneficiary can evaluate
the adviser’s services before soliciting recommendations. After the beneficiary has
retained the adviser and received the adviser’s recommendations, the opportunity to
evaluate the wisdom ofretaining that adviser will have passed. In this respect, Congress
should require that, in addition to disclosure made prior to the retention of the adviser, the
adviser specifically disclose any differential compensation received in connection with
the recommended investments-at the time that the recommendation is made. Finally,
periodic reminders should be provided to beneficiaries as long as differential

compensation payments continue.

Some may argue that disclosure of differential compensation is too costly and
complex. Advisers who choose to create the conflict of interest that differential
compensation disclosure would address, however, should not be allowed to avoid
disclosure of differential compensation because of the complexity and disclosure costs
they are responsible for creating. If, for example, a mutual fund charged dozens of
different fees that depended on an investor’s particular situation, the fund’s sponsor
should not be heard to complain that the cost of fee disclosure far exceeded its benefits.

In short, the cost of fee disclosure should be viewed not as a reason to permit conflicts of

 See Investment Advisers Act Rule 206(4)-3 (requiring disclosure of solicitor’s capacity and
compensation in a separate document). _
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inferest to be concealed, but as a natural market constraint on inefficient pricing practices.
To the extent that investors reject complex fee structures, such as differential
compensation arrangements, when they are fully disclosed, fee disclosure should be
viewed as having operated successfully by promoting informed investor choice,

competition and efficiency.>®
COMPARATIVE FEE INFORMATION

As noted above, it is critical that the disclosure of 401(k) fees be accompanied by
comparative fee information. The disclosure of fees accomplishes little when it is
presented in a vacuum because few investors can readily assess whether the fees charged
are high or low relative to the services provided or the fees charged by comparable
investments. Mutual fund investment performance information is required to be
compared to the performance of a comparable market index, because regulations
recognize the importance of putting performance in context (although this has the effect
of overempbhasizing the significance of past performance), but funds are not required to
do the same for fees. Providing comparative fee information makes-even more sense
than providing comparative investment performance information, because past fees
(unlike past performance) are strongly predictive of future fees. Furthermore, fee
comparisons are more valid than performance comparisons, because fees of different
401(k) plans generally will be more comparable than investment performance across

different investment options.

Putting fee information in context by providing comparative information is
important for a number of reasons. First, comparative information would promote
competition among investment option providers and place downward pressure on fees.

Second, comparative information would enable beneficiaries to evaluate the costs and

% Although the speciousness of arguments that fee disclosure is too costly due to its complexity is most
applicable to differential compensation arrangements, it is not limited to such arrangements. The same
analysis applies to all types of complex fe arrangements, such as the use of different types of account and
activity charges that are in addition to a fund’s expense ratio and plan expenses as disclosed in the Form
5500.
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benefits of investing in the 401(k) plan relative to other taxable and tax~deferred
investment options.*® Third, fiduciaries’ interests may conflict with beneficiaries” with
respect to the negotiation of 401 (k) fees, as fiduciaries may be able to lower the
administrative costs paid by the employer by shifting them onto plan beneficiaries in the

form of asset-based fees.

Investment Option Fees. Without the context of comparative fee disclosure, the
disclosure of an investment option’s expense ratio is of limited utility because it only
conveys the fact that an investment option and the plan are not free.! Standing alone, the
fees provide little basis for evaluating whether they are reasonable in light of the services
provided. The disclosure of comparative fee information would provide beneficiaries
with a general sense of whether an investment option is more or less expensive than its
peers and increase the likelihood that beneficiaries will think about whether above-
average-cost options are worth the price. Also, providing average cost information for
comparable investments should increase the likelihood that beneficiaries will make
appropriate cost comparisons — for example, comparing a bond fund’s fees to average
bond fund fees rather than to fees for an actively managed stock fund — rather than simply
comparing costs among various investment options with very different investment

characteristics and choosing the cheapest option.

Providing comparative fee information to beneficiaries would promote
competition among investment option providers for several reasons. First, providing this
information should help incentivize employers, who are primarily responsible: for the
selection of investment options, to choose a plan with lower investment costs. Second,
many 401(k) plans offer multiple investment options with overlapping asset or style

categories. In this context, beneficiaries’ investment decisions constitute a secondary

% In theory, comparative disclosure would enable employees to compare employers based on the relative
qualities of their 401(k) plans. This potential benefit is secondary, however, to the benefits of promoting
competition among investment option providers and facilitating an informed comparison of 401(k) and
non-401(k) investment options.

4! The AARP survey suggests, however, that many beneficiaries may actually be unaware that they pay any
fees in connection with their 401(k) plans. See supra text accompanying note 14.
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marketplace (the plan itself) within which investment option providers compete for
assets. This marketplace is recreated in every plan with multiple investment options,
which has the effect of combining the market power of investment decisions by
beneficiaries across many plans. Even if fiduciaries fail to populate plans with low-cost
investment options, beneficiaries will tend to move assets to lower cost providers, if the
comparative cost of different options is prominently disclosed. Such intra-plan dynamics

will promote competition and place downward pressure on fees.

Plan Fees. Even when a plan does not offer overlapping investment options, and
comparative fee information therefore does not facilitate the comparison of different
options,*? comparative fee information would enable beneficiaries to make informed
comparisons between 401(k) and non-401(k) investment vehicles. The axiom that
employees should “max out their 401(k)” before investing elsewhere is no longer always
valid advice*’ because employees will sometimes be able to achieve superior long-term,
after-tax investment returns in other contexts. The proliferation of tax-deferred
investment vehicles, many of which are designed, like 401(k) plans, for retirement
planning, has provided numerous investment alternatives that offer tax advaptages that
are comparable to those offered by 401(k) plans. The historically low level of capital
gains taxes relative to income taxes means that capital gains in 401(k) plans are taxed at
higher income rates when distributed than are capital gains in taxable accounts when they
are distributed.* Tax-managed funds, index funds and exchange-traded funds employ
strategies that minimize taxes, thereby substantially minimizing their tax disadvantage

- *? In this context, comparative fee information would allow beneficiaries to appreciate that, for example, an
international stock fund charged higher fees than a domestic stock fund, but 1 believe that the comparison
among different investment categories should be based on beneficiaries’ overall investment objectives, not

. their relative expenses. Comparisons of fees for investment options with different investment objectives

may mislead beneficiaries by confusing the primary basis on which comparisons across different options

should be made. Comparisons between actively and passively managed investment options, however,
would yield significant benefits; and the Department should consider mandating such comparisons.

“ In contrast, the related axiom that employees should always “max out their 401(k) match” (i.e., fully
exploit matching employer contributions) still holds.

* To some extent, this taxable account advantage is reduced because capital gains taxes are paid on an
ongoing basis, whereas income taxes on 401(k) capital gains are not paid until distributions from the
account are made. Legislation has been proposed (and is slowly gaining support), however, that would
permit the deferral of taxation of capital gain distributions by mutual funds that are reinvested in the funds.
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relative to 401(k) plans. Thus, non-401(k) tax-advantaged investment vehicles, lower
capital gains rates, and tax-minimizing investment vehicles mean that an employee will
often be better off investing in a taxable account rather than a high-cost 401(k) plan
(assuming no employer match). Fee disclosure for 401(k) plans should facilitate fee

comparisons with non-401(k) investment vehicles.

Potential Conflicts of Interest. It is particularly important that comparative fee
information be placed in the hands of beneficiaries who may have a stronger economic
incentive than fiduciaries to reduce fees because it is primarily beneficiaries who pay
them. In some cases, beneficiaries’ and fiduciaries’ interests can conflict. Fiduciaries
may have an incentive to choose high-cost investment options as a means of shifting
expenses from the employer to the beneficiaries. Plan fiduciaries therefore may be
conflicted, because they have an incentive to reduce plan expenses (i.e., expenses
incurred by their employer) in return for accepting higher.investment option expenses.

Plan fiduciaries also may wish to be perceived as having successfully negotiated a low-

cost administrative contract, or may simply be unaware of the trade-off between higher '

cost investment options and lower cost administrative services. Although fiduciaries
generally will be more financially sophisticated than the average beneficiary, this is not
always the case. Ultimately, beneficiaries have stronger economic incentives to uncover
such tradeoffs. It takes only a single, activist beneficiary, armed with the appropriate

information, to bring these issues to the attention of plan fiduciaries.

Form of Comparative Fee Information. Comparative fee information should be
provided in the fee table for each investment option. The comparative expense ratio row
should show average expense ratios for the investment option, and for total expenses,
including investment and plan-leve] expenses charged as a percentage of assets (see
Exhibit A). These data should be presented in a manner that ensures that they are easily
distinguishable from, and readily comparable to, the plan’s actual expense ratios.
Congress should direct the Department of Labor to consider whether additional

comparative information should be provided, such as the amount of the difference

between each average expense ratio and the actual expense ratio or a graphic illustration '
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of each investment option’s expenses relative to the average.*® In making such decisions,
both about content and format, the Department should consult with disclosure experts to
help design disclosures that maximize beneficiaries’ ability to understand key fee

information.

Congress should authorize the Department to permit employers to use a variety of
sources for comparative data, provided that the information is provided by an
independent third party. The Department may, however, need to establish guidelines
regarding what constitutes appropriate comparative data for different types of investment.
The Department also should permit employers to use average plan-lei'el expense ratios
that reflect the size of the plan, subject to Department guidelines.

COST ISSUES

Regarding which parties should bear the cost of providing fee information, I
believe that Congress generally should leave the allocation of disclosure costs to the
marketplace. Each of the three principal providers of information to 401(k) beneficiaries
— employers, plan administrators and investment option sponsors - has sufficient
negotiating power to ensure that markets work efficiently to find the optimal allocation of
costs among the different parties. For example, I recommend that beneficiaries® quarterly
statements include uniform dollar fee disclosure, which would require the calculation of
the doliar amount of fees that would have been paid by a hypothetical $1,000 account. If
the annual cost of producing that information were $1.00 for the investment option
sponsor, $1.05 for the administrator, and $1.10 for the employer, then one would expect
the cost ultimately to be allocated to the investment option sponsor as the lowest-cost
provider. Formally “allocating” the cost to the administrator, for example, would simply
result in the administrator’s paying the investment option sponsor to provide the

information at lower cost, with the only economic difference being the added cost of

> Cf. Are Hidden 401(%) Fees Undermining Retirement Security? hearing before the Committee on
Education and Labor, U.S. House of Representatives (Mar, 6, 2007) (statement of Stephen Butler)
(proposing requirement to disclose opportunity cost of fees as measured by the amount by which an
account would be reduced by fees during a 10- or 20-year period).
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negotiating the transfer of this responsibility from the administrator to the investment

option sponsor.

Thus, allocating costs by rule will not change the ultimate allocation of costs, but
it can be expected to increase total costs to the extent that the rule does not choose the
most efficient information provider. In a competitive 401(k) market, all costs ultimately
will be borne by the lowest-cost provider, because structures that allocate costs to higher-

cost providers will lose market share to more efficient, lower-cost competitors.

Another aspect of cost allocation is the allocation of costs across different
employers. The greatest risk of implementing new fee disclosure requirements is that
they will increase the cost of 401(k) plans for small employers to the point that they will
choose not to offer the plan at all. The Committee should urge the Department to be
sensitive to these relative cost burdens for small plans and to seek ways to minimize
them, including by identifying disclosure and other requirements that could be modified

or eliminated in order to reduce 401(k) expenses.

Finally, Congress should pay particular attention to the relative costs and benefits
of fee disclosure reform, while keeping in mind that, to a great extent, a cost-benefit
analysis of fee disclosure requirements must be based on economic principles rather than
hard dollar analysis. The exact dollar amount of the benefit of fee disclosure simply
cannot be measured, because there is no way to determine the total reduction in expenses
that will result from greater fee transparency and standardization. I believe that the
benefits of fee disclosure reform will substantially outweigh the costs based on the
economic principle that price transparency promotes competition and reduces expenses.
There is substantial evidence that investors are not sufficiently price sensitive, and
enhanced price transparency, price standardization and comparative information should
provide a powerful stimulus toward lowering the overall cost of investing by increasing
price sensitivity. The steady migration of mutual fund investors to lower-cost mutual

funds is partly, if not substantially, atiributable to the high level of fee transparency
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mandated by the securities laws. [ believe that fee disclosure reform will generate
substantial net economic benefits to 401(k) participants.

CONCLUSION

Investment expenses represent a significant drag on the performance of 401¢k)
accounts that can be substantially mitigated through well-designed fee disclosure
requirements. Although it is possible for an enterprising beneficiary to determine the
total cost of his or her 401(k) plan’s investment options and to find comparative fee
information to place those costs in context, it requires enormous effort that only a tiny
number of beneficiaries are likely to make. Fee disclosure reform is premised on the
failure of many beneficiaries to be sufficiently sensitive to the impact of fees on their
investment returns. Fee disclosure should therefore be designed to proactively direct fee-
insensitive beneficiaries’ attention to fees in order to stimulate competitive market forces
and thereby reduce beneficiaries® expenses. I strongly support the Committee’s goal of
ensuring efficient, proactive 401(k) fee disclosure as a means to enhance the retirement

security of tens of millions of Americans.
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EXHIBIT A
Fee table:
Total Illustrative Annual
Investment Fund Plan Fee
Option Expenses Expenses Paid on $1,000
pe Balance
Stock Fund 0.80% 1.00% $10.00
Industry 0.70% 0.88% $8.80
Average
Bond Fund 0.50% 0.70% $7.00
Industry 0.45% 0.63% $6.30
Average
Balanced Fund 0.65% 0.85% $8.50
Industry 0.60% 0.78% $7.80
Average
Additional Expenses:
Small Account Fee: $2.50/quarter
Redemption Fee: 1.00%
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The CHAIRMAN. We thank you, Mr. Bullard. We are going to re-
cess the hearing now. We will be back as soon as we can. We ask
for your forbearance and your indulgence.

Senator SMITH. We apologize. I have always complained that the
leadership never checks with the aging Committee when they
schedule votes.

The CHAIRMAN. There are two votes, so we are not sure how they
will fall. But we will be back just as soon as we can be here. Thank
you.[Recess]

We will reconvene now, and we have our third witness. Mr. Kiley
from Wisconsin, we will take your testimony.

Mr. Kiley.

STATEMENT OF MICHAEL KILEY, PRESIDENT, PLAN
ADMINISTRATORS, INC., DE PERE, WI

Mr. KiLEY. Good morning. My name is Michael Kiley. I am the
founder and CEO of Plan Administrators, Inc., based in De Pere,
WL My firm is a two-time winner of the U.S. Chamber Blue Ribbon
Small Business award, is a national provider of retirement plan
services to thousands of small businesses throughout the country
and their employees.

I am here today on behalf of the Council of Independent 401(k)
Record Keepers, which is an organization of independent retire-
ment plan service providers. The members of CIKR provide serv-
ices for over 70,000 retirement plans covering three million partici-
pants with approximately $130 billion in retirement assets.

CIKR is a subsidiary of the American Society of Pension Profes-
sionals and Actuaries, which has thousands of individual members
nationwide. I would like to thank Chairman Kohl, Senator Smith
and the other members of this Committee for examining the impor-
tant issue of 401(k) plan fee disclosure.

As an independent service provider, my firm fully supports and
actively practices full fee disclosure. The 401(k) plan industry deliv-
ers investments and services to plan sponsors and their partici-
pants using two primary business models, commonly known as
bundled and unbundled.

Generally, bundled providers are large financial services compa-
nies whose primary business is manufacturing and selling invest-
ments. They bundle their proprietary investment products with af-
filiate-provided plan services into a package that is sold to plan
sponsors.

By contrast, unbundled, or independent providers, are primarily
in the business of offering retirement plan services. They will cou-
ple such services with a universe of unaffiliated, nonproprietary in-
vestment alternatives.

Whether a firm is a bundled investment firm or an unbundied
independent, the full scope of services offered to plans and their
participants is relatively the same. In other words, the only real
difference to the plan sponsor is whether the services are provided
by just one firm or more than one firm.

When a business owner wants to provide a retirement plan for
their workers, they need to find someone to operate the plan and
someone to provide the investments. Under ERISA, the business
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owner must follow prudent practices and procedures when choosing
the providers for each of these services.

This prudent evaluation should include an apples-to-apples com-
parison of services provided and the costs for those services. The
only way to determine if a fee for a service is reasonable is to com-
pare it to the fees charged by other service providers.

The retirement security of employees is completely dependent on
the business owner’s choice of retirement plan service providers. If
the business owner chooses a plan with unreasonably high fees, the
workers’ retirement income will be severely impacted. It is impera-
tive that the business owner have the best information to make the
best choice.

The Department of Labor has proposed rules that would require
enhanced disclosures on unbundled or independent service pro-
viders while exempting the bundled providers from doing the same
thing. While we appreciate DOL’s interest in addressing fee disclo-
sure, we do not believe that any exemption for a specific business
model type is in the best interest of plan sponsors or their partici-
pants.

Without uniform disclosure, plan sponsors will have to choose be-
tween a single price model and a fully disclosed business model
that will not permit them to appropriately compare other provider
services and fees. Knowing only the total cost will not permit plan
sponsors, particularly less sophisticated small business owners, to
evaluate whether certain plan services are sensible and reasonably
priced.

In addition, if a breakdown of fees is not disclosed, plan sponsors
will not be able to evaluate the reasonableness of fees as partici-
pant account balances grow. Take for example a $1 million plan
serviced by a bundled provider that is only required to disclose a
total fee of 125 basis points, or $12,500. If that plan grows to $2
million—we hope it does—the fee doubles to $25,000 although the
level of plan services and the cost of providing such services have
generally remained the same.

The bundled providers want an exemption while demanding that
unbundled providers be forced to adhere to disclosure rules and
regulations. Simply put, they want to be able to say that they can
offer retirement plan services for free while we are required to dis-
close the fees for the same services.

Of course, there is no free lunch, and there is no such thing as
a free 401(k) plan. In reality, the costs of these free plan services
are being shifted to participants without their knowledge. The uni-
form disclosure of fees is the only way that plan sponsors can effec-
tively evaluate the retirement plan services they offer to their
workers.

To show it can be done, attached to my written testimony is a
sample of how a uniform plan fiduciary disclosure could look by
breaking plan fees into only three simple categories—investment
management, record keeping and administration, and selling cost
and advisory fees, we believe plan sponsors will have the informa-
tion they need to satisfy their ERISA duties and their duties to
their workers.
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The private retirement system in our country is the best in the
world. Competition has forced innovations in investments and serv-
ice delivery.

However, important changes are still needed to ensure that the
retirement system in America remains robust and effective into the
future. By enabling competition and supporting plan sponsors, the
uniform disclosure of fees and services, American workers will have
a better chance at building retirement assets and living the Amer-
ican dream.

Thank you. -

[The prepared statement of Mr. Kiley follows:]
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WORKING FOR AMERICA'S REYIREMENT

Statement by Michael Kiley,
President/CEO of Plan Administrators, Inc.
on behalf of
ASPPA and CIKR

Comments Presented to the
Special Committee on Aging
United States Senate

Hearing on Plan Fee Disclosure

October 24, 2007

Chairman Kohl, Senator Smith, and other distinguished members of the Committee, my
name is Michael Kiley. In 1983 I founded and am currently President/CEO of Plan
Administrators, Inc. (PAi), based in De Pere, Wisconsin. I made a commitment to get
involved in the retirement plan industry when my father, Raymond J. Kiley, a decorated
combat veteran of the Pacific Theatre in World War II, was poorly treated by his employer’s
pension plan. My commitment was to simplify retirement plans so that no one suffered the
same fate as my father. Many people in the retirement industry just “find” themselves there —
I’ve wanted to do this since ] was 15 years old. My company provides retirement plan
recordkeeping and administration services to more than ten thousand small and medium-
sized 401(k) plans throughout the country. I am here today on behalf of the American Society
of Pension Professionals & Actuaries (ASPPA) and the Council of Independent 401(k)
Recordkeepers (CIKR).

ASPPA and CIKR thank you for this opportunity to address the important issues inherent in
fee disclosure legislation. We applaud you for holding this hearing and for your leadership in
addressing these issues that are so vital to the millions of Americans saving for retirement
through their employer-sponsored 401(k), 403(b) and/or 457 plans.

ASPPA is a national organization of more than 6,000 retirement plan professionals who
provide consulting and administrative services for qualified retirement plans covering
millions of American workers. ASPPA members are retirement professionals of ail
disciplines, including consultants, administrators, actuaries, accountants and attorneys.
ASPPA’s large and broad-based membership gives ASPPA unusual insight into current
practical problems with ERISA and qualified retirement plans, with a particular focus on the
issues faced by small to medium-sized employers. ASPPA’s membership is diverse but
united by a common dedication to the private retirement plan system.
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CIKR is a national organization of 401(k) plan service providers. CIKR members are unique
in that they are primarily in the business of providing retirement plan services as compared to
larger financial services companies that primarily are in the business of selling investments
and investment products. As a consequence, the independent members of CIKR, many of
whom are small businesses, make available to plan sponsors and participants a wide variety
of investment alternatives from various financial services companies without bias or inherent
conflicts of interest. By focusing their businesses on efficient retirement plan operations and
innovative plan sponsor and participant services, CIKR members are a significant and
important segment of the retirement plan service provider marketplace. Collectively, the
members of CIKR provide services to approximately 3 million participants in 70,000 plans
holding in excess of $130 billion in assets.

Specifically, we very much appreciate the bill on 401(k) plan fee disclosure introduced this
week by Chairman Koh! (D-WI) and Senator Harkin (D-1A). In particular, ASPPA and CIKR
strongly support this committee’s interest in improving the transparency of 401(k) fee and
expense information at both the plan fiduciary and plan participant levels. We support the
bill’s even-handed application of its new disclosure rules to all service plan providers,
regardless of their business structure. We also appreciate the more balanced approach taken
in the bill on participant disclosures as compared to similar bills that have been introduced by
the House of Representatives.

While you continue to consider legislation on 401(k) plan fee disclosure, we encourage you
to strike the right balance between disclosure information appropriate for plan sponsors
versus plan participants, which should differ for good reasons that I will enumerate below. To
demonstrate that both of these goals can be accomplished, attached to this written testimony
are two sample fee disclosure forms for your consideration—one for plan fiduciaries and
another for plan participants. Each is tailored to provide plan fiduciaries and plan participants
with the different sets of fee information that is needed to make informed decisions.

ASPPA and CIKR share your concern about ensuring plans and plan participants have the
information they need—in a form that is both uniform and useful~—to make informed
decisions about how to invest their retirement savings plan contributions. This information is
critical to millions of Americans’ ability to invest in a way that will maximize their
retirement savings so that they can achieve adequate retirement security. We support your
efforts to examine these issues and we are grateful for the opportunity to express our
experience and views.

Need for Uniform Disclosure to Plan Fiduciaries
Overview of the 401(k) Plan Markethlace

There are currently no rules governing the disclosure of fees charged by plan service
providers, and thus disclosure is generally inconsistent and too often nonexistent. ASPPA and
CIKR generally support requiring plan service providers to disclose fees that will be charged
to assist plan fiduciaries in fulfilling their responsibility to assess the reasonableness of such
fees. Such a requirement is included in the bill introduced by Chairman Kohl and Senator
Harkin, which requires the disclosure to plan fiduciaries of a description of the plan services
to be provided, the expected costs of particular categories of services, and the identity of the
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service provider or providers. H.R. 3185 also requires the explicit disclosure of certain
conflicts of interest.

ASPPA and CIKR strongly believe that any disclosures required of service provider fees to a
plan fiduciary must be provided in a uniform manner, regardless of how plan services are
delivered. There are generally two main methods for delivering retirement plan services—
“bundled” and “unbundled.”

 Bundled providers are primarily in the business of selling investments and package
their own proprietary investments with recordkeeping, administration and other
retirement plan services. They typically are large financial services companies, such
as mutual funds and insurers.

o Unbundled providers are primarily in the business of providing retirement plan
operations and services and will offer such ‘services along with a menu of
independent, unaffiliated investment options, often referred to as an “open
architecture™ platform of investments. Although there are some larger unbundled
providers, the vast majority of them are smaller businesses serving the unique needs
of their small business clients.

Although they use very different business models, both bundled and unbundled providers
deliver the same kind of plan services to plan sponsors and participants.

Bundled and unbundled providers, however, do collect their fees in different ways. In
general, a bundled provider collects its fees from plan assets. In the case of a mutual fund, for
example, fees are collected in the form of the “expense ratio” assessed against the particular
investment options chosen by participants, reducing their rate of return for the year.' In the
case of an insurance company, the fee can also be in the form of a percentage fee assessed
against total plan assets referred to in the industry as a “wrap fee.” In either case, fees
collected by bundled providers are generally always charged against participants’ accounts.
Because the plan sponsor is not paying a fee for services directly to the service provider,
bundled providérs will present the plan to the plan sponsor as having “free” recordkeeping
and administration. There is currently little to no disclosure of this to either plan sponsors or
plan participants. There are literally tens of thousands of 401(k) plans that report zero costs
for recordkeeping and administration on their annual report (Form 5500) filed with the
Department of Labor. In actuality, participant accounts are being charged for these “free”
plan services in the form of investment fees assessed against their accounts.

Unbundled providers, by contrast, generally collect fees for the services they provide in two
ways—Dby revenue sharing from the company providing the plan’s investment options and by
a direct charge to the plan and/or plan sponsor, depending on the willingness of the plan
sponsor to bear such costs. A portion of the expense ratios for the plan’s investment options
includes a component for recordkeeping and administration.? Since an unbundled provider,
not an investment company, is performing recordkeeping and administration, the investment
company will typically pass on a portion of the expense ratio to the unbundled provider as
compensation for performing such services. This is commonly known in the industry as

! A mutual fund prospectus provides more detail of what is contained in an expense ratio, which includes
the cost for recordkeeping, as well as promotional costs (i.e., Rule 12b-1 fees).
2 As discussed earlier, this will be explained in more detail in the investment prospectus.
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revenue sharing. Depending on the size of the plan and the willingness of the plan sponsor to
pay directly for retirement plan services, the amount of revenue sharing may be used to offset
what would otherwise be charged directly to the plan and/or plan sponsor for recordkeeping
and administration. Since the unbundled provider usually receives revenue sharing from an
investment company on an omnibus basis (for all plans serviced by the provider but noton a
per plan basis), the unbundled provider must employ a reasonable method, usually based on
plan assets, for allocating the revenue sharing it receives to each plan for which it provides
services.

Complete and Uniform Disclosure is Necessary to Determine
“Reasonableness” of Fees

A central point of contention is the position the Department of Labor (DOL) took in proposed
Form 5500 regulations, which would exempt bundled service providers from certain fee
disclosure requirements applicable to unbundied/independent service providers. Specifically,
in the proposed 2009 Form 5500, payments received by service providers from third parties
(even though not from plan assets) would need to be disclosed. So, for example, allocable
revenue sharing payments received by a third party administrator (TPA) for recordkeeping
and administration in connection with the plan would need to be disclosed on the form.
However, the regulation would exempt bundled providers from this disclosure requirement,
with the result being that bundled providers would not have to disclose comparable internal
revenue sharing payments to the affiliated entity or division providing recordkeeping and
administration services.

To satisfy their ERISA-imposed fiduciary duty, plan fiduciaries must determine that the fees
charged for recordkeeping, administration and other plan services are “reasonable,” requiring
a comparison to fees charged by other providers, both bundled and unbundled. Inconsistent
disclosure requirements between bundled versus unbundled providers will lead to a distorted
analysis by plan fiduciaries as they review 401(k) plan fees. For instance, it will be virtually
impossible for plan fiduciaries to determine the true costs for plan services provided through
a bundled arrangement, which, as noted earlier, are often presented as having no cost.
Uniform fee disclosures are needed for plan fiduciaries to make an “apples to apples”
comparison of fees for various plan services offered by competing providers.

A breakdown of fees for various plan services will also allow plan fiduciaries to evaluate
whether all the various plan services-are really needed. The fee assessed by a bundled
provider is akin to a “prix fixe” menu at a restaurant. There is only one price for the package
and usually no choice about which services are included. Without any reasonable segregation
of the costs for plan services, less sophisticated plan fiduciaries, such as small business
owners, may not appreciate the fact that the bundled package includes services they may not
want or yet need—services they may be paying for under a single “bundled” price
arrangement. With this information, plan fiduciaries will be in the position to question the
necessity and cost of some of the services, potentially leading to lower costs to the plan and
participants.

3 The DOL will also soon propose regulations under ERISA §408(b)(2) that will require retirement plan
service providers to disclose expected fees to plan fiduciaries at “point of sale.” It is expected that the rules
will be comparable to the disclosures required in the Form $500 when finalized.
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Plan fiduciaries also need a reasonable breakdown of fees for various services so they can
continue to monitor the reasonableness of fees as a plan grows and costs increase. For
example, assume a plan with assets valued at $1 million being service by a bundled provider
for an “all-in” price of 125 basis points or $12,500. If, through growth of the company and
increases in the market value of assets, plan assets grew to $2 million, the fee would be
$25,000. However, without any reasonable allocation of fees to services, such as
recordkeeping and administration, the plan fiduciary will not be in a position to ask why the
fee has doubled even though the level of services has remained essentially the same.

Disclosure of conflicts of interest is also critical. It should not be presumed that plan
fiduciaries and participants, particularly those at small businesses, recognize and understand
inherent conflicts of interest and their potential impact. A bundted provider will naturally
prefer to sell a packaged 401(k) plan with only its own proprietary investments, as opposed to
one with investments provided by other financial services companies, since in the former
case it will retain all the fees. We believe the bill introduced by Chairman Koh{ and Senator
Harkin appropriately addresses conflicts of interest.

Exempting bundled providers from 401(k) plan fee disclosure rules will also greatly interfere
with an extremely competitive 401(k) plan marketplace. Enhanced transparency requirements
that only apply to unbundled arrangements may make them appear to have higher fees even
though the total fees to the plan may in fact be similar, or perhaps even less. Similarly, a
provider that has the ability to offer both proprietary investments and investments managed
by unrelated investment managers will have an even greater advantage marketing its
proprietary investments, because the cost of an arrangement of primarily proprietary
investments will appear to be lower than that of an arrangement comprised of primarily
independent investments. Small business plan sponsors with less sophistication will be more
susceptible to these misperceptions in fee disclosure. Not only does this have the potential for
creating a competitive imbalance in the service provider marketplace; even worse, it sets up
the possibility that small business plan sponsors will lose an opportunity to choose a plan that
will better serve their workers® retirement planning needs.

The bundled providers specifically argue against being subject to a uniform set of disclosure
requirements by stating that it would be too expensive to break down the internal or affiliate-
provided service costs. They further suggest that any such breakdown would be inherently
artificial since any internal cost allocations are merely for budgeting and accounting
purposes. The bundled providers also argue that any conflicts of interest between a service
provider and its affiliates should be readily apparent to the plan fiduciary.

ASPPA and CIKR respectfully disagree with the position of the bundled providers. We
believe it is possible with very little cost to develop an allocation methodology to provide a
reasonable breakdown of fees for plan services. We discuss in more detail below how such a
simplified breakdown of plan fees could be presented to plan fiduciaries. We note that it is
the position of the bundled providers that unbundled providers—their competitors—should
disclose such a breakdown of fees along with their allocation methodology, while they should
be exempt.® As noted earlier, since unbundled providers received revenue sharing on an
omnibus basis, not on a per plan basis, such an allocation will be necessary and we believe

* See Testimony of Mary Podesta on behalf of the Investment Company Institute before the ERISA
Advisory Council Working Group on Fiduciary Responsibilities and Revenue Sharing Practices (Sept. 20,
2007).
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can be reasonably accomplished.’ We find it ironic that the bundled providers, all large
financial institutions, suggest that unbundled providers, mostly small businesses, be required
to do something that they apparently are incapable of doing. Fundamentally, we believe the
position of the bundled providers is an attempt to get a competitive advantage through law
and/or regulation. Simply put, they want to be able to tell plan sponsors that they can offer
retirement plan services for free while unbundled providers are required to disclose the fees
for the same services.

ASPPA and CIKR strongly believe that any disclosure requirements should apply uniformly
to all service providers, as provided in the legislation introduced by Chairman Kohl and
Senator Harkin. Importantly, the bill would require a breakdown of fees that will allow plan
fiduciaries to assess the reasonableness of fees by comparison to other providers and will also
allow fiduciaries to determine whether certain services are needed, leading to potentiaily
even lower fees. :

It is also worthy of note that bundled service providers do provide a breakdown of fees for
various plan services to their larger plan clients—clients who have the negotiating power to
ask for this detailed cost information. Less sophisticated small businesses without access to
this information will not appreciate the conflicts of interest and will be steered toward “prix
fixe” packages that include services for which they may not need to pay. Uniform and
consistent disclosure, regardless of how plan services are delivered, is necessary to ensure a
level playing field and an efficient marketplace, ultimately leading to more competitive fees
benefiting both plan sponsors and participants.

Suggested Plan Fiduciary Disclosure Requirements

Participants are totally dependent on the plan fiduciary’s decision making process and have
to manage their retirement assets based on the plan that has been chosen for them. The
retirement income of participants will be severely impacted if fees charged are unnecessarily
high. That is why the disclosure made to plan fiduciaries is so critically important.

A fee disclosure bill should require an annual disclosure from service providers of all fees
and conflicts of interest to employers sponsoring 401(k) plans. Plan fiduciaries should not be
allowed to enter into a contract with a service provider unless the service provider provides a
written annual statement identifying who will be performing services for the plan, a
description of each service, the total cost for plan services provided under the contract, and a
reasonable allocation of the total cost attributable to the significant categories of plan
services. In addition, to address potential conflicts of interest, disclosure should be made to
the extent the contracting service provider makes payments to or receives payments from .
affiliates or third-parties in connection with services or investments provided to the plan. In
other words, the rules of disclosure would be the same regardless of whether the services are
provided on a “bundled” or “unbundled” basis. We support the legislation introduced by
Chairman Kohl and Senator Harkin for following these principles.

In order to make the service provider disclosure more user-friendly for plan fiduciaries, we
would recommend a more simplified service provider fee disclosure that will break down the
fees for all services under the following components:

5 An allocation on the basis of the value of plan assets is one possible allocation method.
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(1) Investment Management Expenses
(2) Administrative and Recordkeeping Fees, and
(3) Selling Costs and Advisory Fees.

All fees charged to 401(k) plans can be allocated to one of these components, and we would
suggest that any further breakdown might be unnecessarily confusing to plan fiduciaries.
These component expenses would be disclosed under three categories based on how they are
collected—as fees on investments, fees on total plan assets, and fees paid directly by the plan
sponsor. We also support a requirement that there be a conflicts-of-interest statement
disclosing any conflicts, as noted above. To demonstrate that a simplified disclosure form can
be achieved, we have attached to this testimony a sample form for the Committee to review
and consider.

ASPPA and CIKR will strongly support legislation, such as the bill introduced by Chairman
Kohl and Senator Harkin, that includes these required disclosures, equally applicable to all
plan service providers, regardless of their business structure (i.e., whether bundled or
unbundled). The requirement that service providers disclose fees on a uniform basis will
ensure a level playing field in an extremely competitive marketplace. That would be good
news for plan participants’ retirement asset accumulation needs and goals.

Need for Sensible and Understandable Disclosure to Plan Participants

Overview

The level of detail in the information needed by 401(k) plan participants differs considerably
than that needed by plan fiduciaries. Pian participants need clear and complete information
on the investment choices available to them through their 401(k) plan, and other factors that
will affect their account balance. In particular, participants who self-direct their 401(k)
investments must be able to view and understand the investment performance and fee
information charged directly to their 401(k) accounts in order to evaluate the investments
offered by the plan and decide whether they want to engage in certain plan transactions.

The disclosure of investment fee information is particularly important because of the
significant impact these fees have on the adequacy of the participant’s retirement savings. In
general, investment management fees (which can include investment-specific wrap fees,
redemption fees and redemption charges) constitute the majority of fees charged to 401(k)
participants’ accounts and therefore have a significant impact on a participant’s retirement
security.® For example, over a 25-year period, a participant paying only 0.5% per year in plan
expenses will net an additional 28% in retirement plan income over a participant in a similar
plan bearing 1.5% in participant plan expenses per year. ASPPA and CIKR strongly support
a requirement that plan sponsors disclose to plan participants, in a uniform, readily
understandable format, all the information that the participant needs to make an informed
choice among the investment options offered to them.

There are currently no uniform rules on how this information is disclosed to plan participants
by the various service providers. As stated in GAO Report 07-21, this is in large part due to

© GAO Report 07-21 cited a 2005 industry survey estimating that investment fees made up about 80 to 99
percent of plan fees, depending on the number of participants in the plan.
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the fact that ERISA requires limited disclosure by plan sponsors and does not require
disclosure in a uniform way, which does not foster an easy comparison of investment options.
Furthermore, the various types of investments offered in a 401(k) plan (e.g., mutual funds,
annuities, brokerage windows, pooled separate accounts, collective trusts, etc.) are directly
regulated by separate Federal and State agencies and are not likely to have uniform disclosure
rules anytime soon.

401 (k) plan participants—as lay investors~—generally do not have easy access to fee and
expense information about their 401(k) investment options outside of the information that is
provided by their plan sponsor and service provider. Further, while the existence of
disclosure materials is a significant issue, accessibility and clarity of disclosure are equally
compelling concemns. If the information is buried within page upon page of technical
language, it is effectively unavailable to participants. If it is provided in an obvious manner,
but the structure of the information is such that a participant cannot understand it or compare
it to similar information for an alternate investment, it is also effectively unavailable.
Therefore, insufficient or overly complicated information will often result in delayed or
permanently deferred enroliment, investment inertia and irrational allocations.

It is all too easy to overwhelm plan participants with details they simply do not need, and in
many cases do not want. And an overwhelmed participant is more likely to simply ignore all
the basic and necessary information that he or she does need to make a wise investment
decision, or worse, to simply decline to participate in the plan. Thus, it is critical that the
amount and format of information required to be disclosed to plan participants be well
balanced to include all the information participants need, but no more than the information
they need. To do otherwise risks putting participants in a position of simply declining to
participate in the retirement plan, or making arbitrary—and potentially adverse—allocations
of their retirement contributions. '

Further, there is a cost to any disclosure. And that cost is most often borne by the plan
participants themselves. To incur costs of disclosure of information that will not be relevant
to most participants will unnecessarily depress the participants’ ability to accumulate
retirement savings within their 401(k) plans. Thus, appropriate disclosure must be cost-
effective, too. The result of mandatory disclosure should be the provision of all the
information the plan participant needs, and no more. To require otherwise would
unjustifiably, through increased costs, reduce participants’ retirement savings. Those
participants who want to deive further into the mechanics and mathematics of the fees.
associated with their investment choices and other potential account fees should have the
absolute right to request additional information—it should be readily available on a Web site,
or upon participant request. This will take care of those participants who feel they need more
detailed information.

Suggested Plan Participant Disclosure Requirements

To give participants the information they need, ASPPA and CIKR recommend that plan
sponsors provide to plan participants upon enrollment and annuatly thereafter information
about direct fees and expenses related to investment options under their 401(k) plan, as well
as other charges that could be assessed against their account. This mandatory disclosure must
be in an understandable format that includes sufficient flexibility to enable various types of
potential fees to be disclosed within the context of uniform rules. This simple, uniform,
carefully crafted disclosure would allow participants to make more informed decisions
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regarding their 401(k) accounts by allowing them to simply compare the various fees and
expenses charged for each investment option, and by making them aware of the possible
other fees they can incur depending on the decisions they make.

To accomplish this objective, ASPPA and CIKR strongly support a requirement that an
exemplary “fee menu” be provided to plan participants upon enrollment, and annually
thereafter, that would provide a snapshot of the direct fees and expenses that could
potentially be charged against a participant’s account. This plan-level forward-looking “fee
menu” would provide participants at enrollment and at the beginning of the year a summary
of all the fees (including investment specific fees, account-based fees and transaction costs)
that could be assessed against the account. The plan fiduciary would be responsible for
ensuring that the “fee menu” disclosure document is made available to the participants, but
generally would obtain the necessary fee data (and in most cases, the disclosure form itself)
from the plan’s service provider.

For the Committee’s consideration, ASPPA and CIKR have developed a sample fee menu
(attached to this testimony) that we believe would contain, in a clear and simple format, all
the information a plan participant would need to make informed decisions about his or her
plan. It is consistent with the recommendations ASPPA and CIKR provided to the DOL on
July 20, 2007, in response to their request for information (RFT) regarding fee and expense to
disclosures in individual account plans.

ASPPA and CIKR also support the concept of providing “after-the-fact” information on the
investment alternatives so that plan participants can consider the relevant investment return
information, along with the effect of fees on each investment, when deciding whether the
options they have selected remain appropriate. Since the proposed fee menu would provide
participants with detailed information of any potential fees that could be charged to their
accounts, the “after-the-fact” information should be limited to gross return and net return
after fees on each investment alternative. Providing information in this manner would reduce
costs and provide participants with relevant and understandable information that would allow
them to make an informed comparison of each investment option without overwhelming
them with too much detail that they do not need.

Accordingly, ASPPA and CIKR recommend that the “after-the-fact” disclosure be limited to
the gross and net return of each investment alternative. We believe such disclosures will
provide participants with well-balanced and understandable information to decide on the
investments appropriate for them, while helping to ultimately reduce costs for the plan
participants who will likely pay for these additional disclosures.

DOL Regulatory Initiatives

It has been suggested by some that Congress should wait until the DOL concludes its
currently ongoing regulatory project on new fee disclosure requirements. These initiatives
include: (1) a modification to Schedule C of the 2009 Form 5500; (2) guidance on what
constitutes “reasonable” compensation under ERISA §408(b)(2) between service providers
and plan fiduciaries; and (3) increased disclosure requirements under ERISA §404(c).
ASPPA and CIKR believe that while the DOL guidance on this issue is a very important
factor in Congress’ decision on 401(k) fee disclosure requirements, it is ultimately the right
and responsibility of the Congress to make the determination whether more fee disclosure is
required, and if so, its appropriate scope and frequency.
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Further, the DOL’s jurisdiction over fee disclosure issues may be limited to the voluntary
ERISA §404(c) plans that are subject to the DOL's disclosure rule-making. Arguably, plans
that are not operating under the voluntary 404(c) liability protections would also not be
subject to the DOL’s fee disclosure requirements. Guidance applicable only to 404(c) plans
would be an unfortunate result that could harm those participants whose employers sponsor
non-404(c) plans.

ASPPA and CIKR recommend that the Senate proceed with this inquiry, and with
appropriate legislation, regardless of the current status of the DOL regulatory effort. It will
not be too late to modify either the legislation or the regulatory guidance if and when either
initiative reaches a stage in the process where it would be appropriate to defer one to the
other.

All Self-Directed Account Plans Should Be included

This testimony and much of the conversation about the fee disclosure issue focuses on 401(k)
plans. However, the issues are identical for 403(b) and 457 plans, and indeed for any and all
self-directed account retirement plans. Technical details, which can be addressed in the
drafting of legislative language, will differ to some degree-in applying full, fair, uniform, and
clear disclosure of fees and expenses rules to these plans. But the need for these rules is every
bit as acute for 403(b) and 457 plans as it is for 401(k) plans. Accordingly, ASPPA and
CIKR recommend that fee disclosure legislation apply to all self-directed account pension
plans.

Summary

In summary, ASPPA and CIKR applaud this committee for its leadership on the important
issue of required 401(k) fee/expense disclosure. We support complete and consistent
disclosure requirements to both plan fiduciaries and plan participants, as reflected in the bill
introduced by Chairman Kohl and Senator Harkin. We believe that any new disclosure
requirements to plan fiduciaries should apply uniformly to all service providers, regardless of
the form of their business structure (i.., “bundled” or “unbundled”). Respecting plan
participant disclosures, ASPPA and CIKR fully support a forward-looking annual “fee menu”
being provided annually to plan participants.in a simple, concise format so that they can
make an informed evaluation of all the potential fees that could affect their accounts. To
further these objectives, we have provided a sample disclosure form for use'by plan service
providers to plan sponsors, and a sample fee menu form for plan-participants.

Again, thank you for this opportunity to testify on these important.issues. ASPPA and CIKR
pledge to you our full support in creating the best possible fee disclosure rules. [ will be
happy to answer any questions you may have.

Attachments: Sample fee disclosure form (plan sponsors)
Sample fee menu (plan pe}rticipants)




100

The CHAIRMAN. Thank you, Mr. Kiley.
Mr. Chambers.

STATEMENT OF ROBERT CHAMBERS, CHAIRMAN, AMERICAN
BENEFITS COUNCIL, CHARLOTTE, NC

Mr. CHAMBERS. Thank you, Chairman Kohl.

My name is Robert Chambers. As indicated previously, I am in
the Charlotte, North Carolina-based law firm of Helms Mulliss &
Wicker. I am also the Chairman of the Board of the American Ben-
efits Council this year, which is one of the organizations on whose
behalf I am testifying today. The others are the American Council
of Life Insurers and the Investment Company Institute.

All three organizations very much appreciate the opportunity to
present testimony with respect to 401(k) plan fees. Our goal, like
yours, is that the 401(k) system remain fair and equitable, that it
function in a transparent manner, and that it provide meaningful
benefits at a fair price.

Our members have been successful in obtaining fee information
and using it to sponsor less expensive and more efficient 401(k)
programs. Yet, at the same time we think there is room for im-
provement through more universal disclosure of fee and other in-
formation to both fiduciaries and to plan participants.

There are three pieces of the fee disclosure puzzle that we have
been discussing today. One is disclosure by service providers to em-
ployers and to other fiduciaries. The other is disclosure by fidu-
ciaries to plan participants. Finally, disclosure by fiduciaries to the
government.

This comports, as we heard, with the GAO’s recommendations in
their 2006 report, and with the three-part project that the Depart-
ment of Labor is currently pursuing, and about which we heard in
the last panel.

. Admittedly, we as these three organizations on whose behalf I
am testifying today may have some concerns with some of the de-
tails in the department’s proposals when they are issued. Frankly,
we usually do, but we absolutely agree with their general approach.

Now, I would like to use the remaining portion of my time to
raise five points that the Council, ACLI and ICI think that require
your attention.

First, the 401(k) system in the United States is voluntary. It de-
pends on the willingness of employers to you—to offer plans and
the willingness of employees to use them. Fee disclosure reform
does not—must not undermine these basic building blocks.

If a new regiment is overly complicated or overly costly, or if it
may lead to increased employer liability, some employers are going
to drop their plans. Others are going to comply, but they may pass
the costs on to participants in the form of plan expenses or reduced
employer contributions.

Further, and most important, many employees will be confused
by the over-emphasis on fees when compared to equally valuable
investment considerations, such as diversification, investment ob-
jectives, actual investment performance and risk and return fac-
tors, and they will make either unbalanced investment decisions or,
even worse, a decision not to participate at all. Investment edu-
cation is based on balance, and neither Congress, the Department
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of Labor nor plan fiduciaries should counteract this concept
through a disproportionate focus on plan fees.

Second, every new feature that is added to a 401(k) plan adds
new cost. Some of these enhancements are mandatory, such as the
new benefit statement rules, and others, such as automatic enroll-
ment, are permissive. But all of them are enhancements. They
have all been adopted by Congress, and they all cost money to ad-
minister.

Additional fee disclosure will result in additional cost. The legis-
lature and regulatory agencies must coordinate their efforts when
improving fee disclosure rules. Gearing up to comply with one new
set of disclosure rules is going to be expensive, but shifting to an-
other set of rules shortly thereafter will be enormously expensive
and confusing to both plan fiduciaries and participants.

Remember, these costs will need to be absorbed by participants
and plan sponsors. Many sponsors could accommodate these in-
creased costs by reducing plan contributions, as I previously noted,
resulting in smaller benefits for participants. Therefore, we must
measure carefully the value of what may be gained against the cost
of annual disclosure. It will be particularly poor stewardship if our
collective efforts to reduce costs in the end actually reduce savings.

Third, in our system of commerce, it is quality and features of
a product or a service that permit one manufacturer or service pro-
vider to charge more than a competitor. Some cars cost more than
others, as do computers and wine. Similarly, 401(k) plan fees
should not be evaluated independently from the product or service
that is provided.

If asked, every participant would be willing to pay higher fees if
the total net return on the investment is increased. Enhanced dis-
closure will enable participants to determine whether the quality
of the product or the provider warrants its costs. The two are inex-
tricably tied to each other.

Fourth, we acknowledge that fee levels differ among different
plans, just like cable TV service. Some people want only basic serv-
ice. Some employers provide only a basic 401(k) plan. But other
viewers want hundreds of channels, providing they expect an even
more expansive spectrum of entertainment. Many employers want
to provide a similarly broad span of retirement plan features for
their participants.

I know I have just a few seconds left. May I beg your indulgence
just for one more point after this? Thank you.

Many employers want to provide a similarly broad span of retire-
ment plan features for their participants. More features, more
costs. Enhanced disclosure will help employers to decide which
choices to make available and will help participants to make deci-
sions among the choices presented. It is also true that many small-
er employers pay comparatively higher 401(k) fees. This is usually
attributable to fewer lives over which to amortize fixed costs.

We believe that increased disclosure will exert downward pres-
sure on fee levels in the marketplace. While it may not increase the
negotiating power of smaller employers, it is going to provide them
with a better shopping opportunity.

Finally, fee information should be disclosed in the manner in
which fees are charged, and this is where I think there is some dis-
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agreement on the panel. As you know, some services are bundled
together and some are sold separately.

Certainly, service providers must disclose the services that they
provide and the costs of those services. But they should also be per-
mitted to distinguish between those services that are bundled to-
gether and those services that the plan fiduciary may purchase
separately. This is particularly important when ascribing fees to
those services.

Specifically, a service provider should not be required to ascribe
separate fees to services that are not sold separately. For example,
if a plan record-keeper has a captive trust company, how the fees
are split internally is of no significance to, and may actually con-
fuse a plan fiduciary where the fiduciary is not able to purchase
those services separately at that price. Further, the split may be
proprietary information, and may not accurately reflect other as-
pects of the relationship between the group of the bundled service
providers.

So, in conclusion, we are very supportive of enhanced disclosure
of plan fees, but fee disclosure must be addressed in a way that
does not over-emphasize fees relative to other factors in the invest-
ment decisionmaking process, or undermine confidence in the re-
tirement system or create new costs, which could result in de-
creased retirement benefits.

Thank you.

[The prepared statement of Mr. Chambers follows:]
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Introduction.

My name is Robert G. Chambers and I am a partner in the Charlotte, North
Carolina law firm of Helms Mulliss & Wicker. I have advised clients with respect to
401(k) plan issues since 401(k) was added to the Internal Revenue Code in 1978. In that
regard, my clients have included both major employers that sponsor 401(k) plans as
well as national financial institutions that provide services to 401(k) plans. Iam also
chair of the board of the American Benefits Council (“Council”), which is one of the
organizations on whose behalf I am testifying today. I am also testifying today on
behalf of the American Council of Life Insurers (“ACLI”) and the Investment Company
Institute (“ICI").

The Council is a public policy organization representing principally Fortune 500
companies and other organizations that assist employers of all sizes in providing
benefits to employees. Collectively, the Council’s members either sponsor directly or
provide services to retirement and health plans that cover more than 100 million
Americans.

The ACLI represents 373 member companies accounting for 93 percent of the life
insurance industry’s total assets in the United States. Life insurers are among the
country's leaders in providing retirement security to American workers, providing a
wide variety of group annuities and other products, both to achieve competitive returns
while retirement savings are accumulating and to provide guaranteed income past
retirement.

IC1 is the national association of U.S. investment companies, which manage
about half of 401(k) and IRA assets. ICI advocates policies to make retirement savings
more effective and secure.

The Council, the ACLI, and ICI very much appreciate the opportunity to present
testimony with respect to 401(k) plan fees. With the decline of the defined benefit plan
system, 401(k) plans have become the primary retirement plan for millions of
Americans. Accordingly, it is more important than ever for all of us to take appropriate
steps to ensure that 401(k) plans provide those Americans with retirement security.
Our goal is an effective 401(k) system that functions in a transparent manner and
provides meaningful benefits at a fair price in terms of fees. At the same time, we all
must bear in mind that unnecessary burdens and cost imposed on these plans will slow
their growth and reduce participants’ benefits, thus undermining the very purpose of
the plans.

w ort Enh Di nd R ing Requi

With respect to 401(k) plan fees, we believe that this Committee would be
pleased by what our member companies are doing. Our members - - both plan
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sponsors and service providers - - report to us that plan fiduciaries are taking extensive
steps to ensure that fee levels are fair and reasonable for their participants. Plan
fiduciaries are asking hard questions regarding the various plan services and fees, and
service providers are providing fiduciaries with answers that give them the tools to
negotiate effectively for lower fees and to provide meaningful information to
participants. In the case of small plans with less bargaining power, plan fiduciaries are
using additional fee information from service providers to shop more effectively.

Are there exceptions to this rosy picture? Of course there are. No system
functions perfectly. So we need to strive to make the system even better. How can we
achieve those improvements? The answer is conceptually simple: through even more
universal disclosure of meaningful information. We need to ensure that all plan
fiduciaries and service providers follow the practices we are hearing about from our
members. Those practices include disclosure to plan fiduciaries of direct and indirect
fees that service providers receive from the plan or from unrelated third parties. Those
practices also include clear, meaningful disclosure to participants.

In this regard, we commend the Department of Labor and the Government
Accountability Office (“GAO”). The Department of Labor has been working on a three-
part project to enhance transparency that is conceptually the same as the enhanced
regime we are recommending. This three-part approach is very similar to the
recommendations made by GAO. One part would require the type of disclosure by
service providers to plan fiduciaries that I refer to above. A second part would require
clear, meaningful disclosure to participants. And a third part would require plans to
report fee information to the Department. We may have concerns regarding certain
specific points with respect to the Department’s proposals, but conceptually we are in
agreement with the general approach. We believe that the Department is addressing
the key policy issues that have been raised regarding fee transparency, and we look
forward to a constructive dialogue with the Department as its proposals move forward.

As described in its letter to GAO regarding plan fees, the Department of Labor
has already taken a number of steps to improve awareness and understanding with
respect to plan fees. The Department makes available on its website important
materials designed to help participants and plan fiduciaries understand plan fees.
These materials include “A Look at 401(k) Plan Fees for Employees”, which is designed
to assist participants in understanding plan fees and selecting investment options. For
employers and other plan fiduciaries, the Department makes available “Understanding
Retirement Plan Fees and Expenses”, “Tips for Selecting and Monitoring Service
Providers for Your Employee Benefit Plan”, and “Selecting and Monitoring Pension
Consutltants - Tips for Plan Fiduciaries”. In addition, the Department makes available a
model form - - called the “401(k) Plan Fee Disclosure Form” - - that is designed to
facilitate both the disclosure of plan fees by service providers to plan fiduciaries and the
comparison of these fees. Finally, the Department conducts educational programs
across the country that are designed to educate plan fiduciaries about their duties.
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In short, we believe that the Department of Labor and GAO have been making,
and continue to make, important contributions to improving the 401(k) plan system.
We are also proud of our own efforts to improve fee disclosure, which include working
in a constructive manner with the Department to help it improve disclosure and
transparency. In 2006, a group of associations submitted to the Department an
extensive list of fee and expense data elements that plan sponsors can use to discuss
fees effectively with their service providers. The associations were the American
Benefits Council, the Investment Company Institute, the American Council of Life
Insurers, the American Bankers Association, and the Securities Industry Association
(now the Securities Industry and Financial Markets Association). In addition, these
same organizations recently submitted joint recommendations to the Department in
response to its Request for Information regarding fee disclosures to participants; the
following organizations also joined in making these recommendations: the Committee
on Investment of Employee Benefit Assets, The ERISA Industry Committee, the Profit
Sharing/401k Council of America, the National Association of Manufacturers, the U.S.
Chamber of Commerce, the Financial Services Roundtable, and the Society for Human
Resource Management. We view disclosure enhancement as a critical part of our
mission to strengthen the 401(k) plan system.

To reiterate, we support improvement to the rules regarding plan fee disclosure.
Effective plan fee disclosure to participants will provide them with an opportunity to
understand their options and choose the investments best suited to their circumstances.
Disclosure to plan fiduciaries equips fiduciaries to negotiate and shop for the best
services at reasonable prices. In addition, clarity with respect to both sets of rules can
provide plan fiduciaries with a means of helping their participants without liability.

In the effort to improve the fee disclosure rules, we believe that it is very
important that the legislative and regulatory processes be coordinated. For example, it
would be very harmful for participants, plan sponsors, and providers for one set of
rules to apply for a year or two, only to be supplanted by a different set of rules. The
additional programming and data collection costs caused by such a scenario would be
enormous, not to mention the resulting confusion among participants and plan
fiduciaries. Such costs would, of necessity, generally be absorbed by plan participants
and to some extent by plan sponsors. However, many plan sponsors could react to
increased costs by reducing contributions and possibly even eliminating or failing to
adopt plans; plan participants would simply receive smaller benefits, which would be
unfortunate.

Accordingly, we urge both Congress and the Department to consider how best to
coordinate their efforts to avoid adverse consequences.
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Addressing C And Ouesti

So far, we have been focusing on positive things that can be done to improve the
401(k) plan system. Now we would like to touch on certain concerns and answer some
questions that have been raised.

We Must Not Undermine The Voluntary System.

The success of the 401(k) plan system is dependent on many things, including
very notably the willingness of employers to offer these plans and the willingness of
employees to participate in the plans. It is critical that any reform efforts not
inadvertently undermine these key building blocks of our system. Clear, meaningful
disclosure is needed; overly complicated and burdensome disclosures would only push
employers and service providers away from the 401(k) plan system. In particular,
burdensome rules would be yet another powerful disincentive for small employers to
maintain plans. Overly complicated disclosure would also confuse rather than inform
participants; participants need clear meaningful information that is relevant to their
decision-making.

In addition, employee confidence is critical to their participation in the system. If
the millions of employees participating in well-run efficient 401(k) plans hear only
about 401(k) plan problems and do not hear about the strengths of the system and if
they are given overly complex disclosures, their confidence will be eroded, their
participation will decline, and their retirement security will be undermined.

W nadve 1 F T

Every new requirement imposed on the 401(k) plan system has a cost. And
generally it is participants who bear that cost. So it would be unfortunate and
counterproductive if a plethora of new complicated rules are added in an effort to
reduce costs, but the expense of administering those new rules actually ends up adding
to those costs. The Department of Labor has explicitly raised this concern. In its letter
to GAO regarding the GAO plan fee report, the Department noted that its own fee
disclosure project must be designed “without imposing undue compliance costs, given
that any such costs are likely to be charged against the individual accounts of -
participants and affect their retirement savings.”

It is important to recognize a key point noted in the GAO report. In the course of
numerous plan fee investigations conducted by the Department of Labor in the late
1990’s, no ERISA violations were found with respect to 401(k) plan fees. Moreover, the
Department of Labor receives enforcement referrals from various entities, such as
federal and state agencies. The GAQ report notes that “only one of the referrals that the
[Department of Labor] has closed over the past 5 years was directly related to fees”
{emphasis added). In the context of thes& facts - - clear attention by the Department to
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fees but very little evidence of violations - - imposing burdensome new rules and costs
to be borne by participants would be even less justified and, in fact, would be
counterintuitive.

This discussion leads logically to three points. First, any new requirement
should not be added unless it provides material assistance to plan participants or
fiduciaries. Second, any new requirement should be structured in such a way as not to
add unnecessary costs. Third, as new requirements are added, we must seize the
opportunity to streamline the rules by revisiting the need for old requirements that may
be out of date or rendered unnecessary by the new rules.

Disclosure To Plan Participants,

It is critical to emphasize that the disclosure rules should take into account the
sharply different circumstances of participants and plan fiduciaries. Participants need
clear, simple, short disclosures that effectively communicate the key points that they
need to know to decide whether to participate and, if so, how to invest. The key pieces
of information for participants include the investment objective, historical performance,
risk, and fees and expenses. Excessive detail can prevent employees from reading or
understanding the disclosure and can also serve to obscure key points. Plan fiduciaries
need more detailed information since it is their duty to understand fully the options
available and to make prudent choices on behalf of all of their participants.

es Can Only Be Evalua The Context Of e

We must avoid studying fees in a2 vacuum and we must avoid disclosure regimes
that elevate fees over other issues of equal or greater importance to plans and their
participants. Fees are very important, but they are only one component of performance;
with respect to investments, other key components include risk and return
characteristics, diversification, investment objective, and, of course, investment return.
Qur objective should be excellent performance and service at a fair price.

Accordingly, any specific fee should be evaluated in the context of the quality of
the service or product that is being paid for. For example, some actively managed
investment options may logically have higher than average expenses, but it is the net
performance of the option that is critical to retirement plan sponsors and participants,
not the fee component in isolation.

Another example of this point is that increased fees generally reflect increased
services. In the past several decades, there has been enormous progress in the
development of services and products available to defined contribution plans ("DC
plans”) such as 401(k) plans. For example, many years ago, plan assets generally were
valued once per quarter - - or even once per year - - so that employees’ accounts were
generally not valued at the current market value. Participants generally were not
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permitted to invest their assets in accordance with their own objectives; the plan
fiduciary generally invested all plan assets together. Today, 401(k) plans generally
value plan investments on a daily basis, and permit participants to control their
accounts and make investment exchanges frequently (often on a daily basis) to achieve
their own objectives. Other new services include, for example, internet access and voice
response systems, on-line distribution and loan modeling, and on-line calculators for
comparing deferral options.

In addition, the legal environment for DC plans used to be simpler, with far
fewer legal requirements and design options. New legal requirements or options can
require significant systems enhancements. For example, system modifications were
needed to address catch-up contributions, automatic rollovers of distributions between
$1,000 and $5,000, Roth 401(k) options, redemption fees and required holding periods
with respect to plan investment options, employer stock diversification requirements,
default investment notices, automatic enrollment, and-new benefit statement rules.

Also, as noted in our Introduction above, 401(k) plans have become the dominant
retirement vehicle for millions of American workers. With this change has come the
need to help participants adequately plan for their retirement. Service providers have
responded by developing investment advice offerings, retirement planning and
education, programs to increase employee participation in plans, and plan distribution
options that address a participant’s retirement income and asset needs.

Naturally, the new services and products and the needed systems modifications
have a cost. In this regard, we also want to emphasize that the disclosure rules need to
be flexible enough to take into account the ever evolving 401(k) plan service market.

On a related point, we see enhanced plan fee disclosure as another important
step with respect to participant education. And we look forward to working with this
Committee on further participant education initiatives.

Do Fee Levels Diffe, uch Among Differen ns

Different workforces need different services. Accordingly, the 401(k) plan
market has attracted a number of different service providers that have developed
numerous service options for plans, often with different fee structures and different
services available for separate fees. This structure avoids forcing plans to pay for
services that they do not want or use, and increases the options available to plan
sponsors wishing to find providers and services that meet their and their employees’
unique needs. :

Concerns have been raised about the higher level of fees for smaller plans. Many
plan service costs vary only slightly (if at all) based on the number of participants in the
plan. Accordingly, on a per-participant basis, plan costs can be higher for small plans
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than for large plans. On a similar point, many costs do not vary with the size of a
participant’s account, so plans with small accounts will often pay higher fees - -on a
percentage of assets basis - - than plans with large accounts. These effects are most
often a function of the nature of the services rendered: for example, plans must meet the
same regulatory requirements without regard to whether a plan has 100 participants or
100,000 participants, and without regard to whether the average account size is $5,000
or $50,000.

Who Pays DC Plag Fees?

By law, the employer must pay certain fees, such as the cost of designing a plan.
But there are a wide range of fees that are permitted to be paid by the plan and its
participants, such as fees for investments, recordkeeping, trustee services, participant
communications, investment advice or education, plan loans, compliance testing, and
plan audits. Many employers voluntarily pay for certain expenses that could be
charged to the plan and its participants, such as recordkeeping, administrative,
auditing, and certain legal expenses. On the other hand, investment expenses, such as
expenses of a particular mutual fund or other investment option, are generally borne by
the participant whose account is invested in the fund.

Are Plan Fees Too High?

Competition among investment options and service providers is intense, which
exerts downward pressure on fee levels. For example, investment expenses are
generally a significant portion of plan expenses. These expenses are reviewed in the
context of reviewing the performance of investment options, since each option’s
performance is determined after expenses are netted out. Plans routinely review such
performance: a 2006 survey by the Profit Sharing/401k Council of America indicates
that 62% of plans review plan investments at least quarterly and substantially all plans
conduct such a review at least annually.

In fact, plan investment fees are much lower than fees outside the context of
plans. For example, a 2007 study by the Investment Company Institute found that in
2006 the average asset-weighted expense ratio for 401(k) plans investing in stock mutual
funds was 0.74%, compared to a 0.88% average for all stock mutual funds.

itional Princi

There has been a vigorous and informative public policy discussion over the last
several months regarding plan fee issues. Based on that helpful discussion, we offer the
following additional principles regarding modification of plan disclosure rules.

e Reform of existing rules regarding electronic communication is needed to
facilitate less expensive, more efficient forms of communication, including the
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use of internet and intranet postings. Consideration should be given to
adopting rules at least as workable as the Internal Revenue Service’s rules
regarding electronic communication. Such rules ensure that electronic
communications are only used with respect to participants who can access such
communications; at the same time, the Service’s rules are also generally workable
for plans. Without the effective ability to use electronic communication,
compliance with extensive new disclosure rules would be unreasonably costly
and burdensome.

Where disclosure to participants of exact dollar amounts of fees would be
costly, the use of estimates or examples based on prior year data should be
permitted. Disclosure of exact dollar amounts of fees to participants would be
enormously costly in many instances. For example, for participants moving in
and out of investment options all year, determining the precise dollar amount of
fees charged for the year would require tremendous work as well as new
recordkeeping systems. Very helpful fee information can be conveyed efficiently
through the disclosure of expense ratios and reasonable estimates; the cost of
turning those estimates into precise numbers would be very high and clearly not
justified by the marginal difference between a reasonable estimate and the exact
number.

Where disclosure of exact dollar amounts to plan fiduciaries would be costly,
the disclosure of fee formulas to plan fiduciaries should be permitted. Asin
the case of participant disclosure, disclosure of exact fee dollar amounts to plan
fiduciaries could be extremely expensive in circumstances where fees are based
on a percentage of assets. Plan fiduciaries only need the fee formula (such as the
basis points charged); that will give them all the tools they need to evaluate the
cost of the service. The high cost of calculating exact dollar amounts clearly
outstrips the value of such exactitude.

If asset-based fees embedded in an investment option pay for other services,
such as administrative services, this fact should be disclosed to plan
fiduciaries and participants.

Plan fiduciaries should retain flexibility to determine the format (as opposed
to content) for disclosure based on the nature, expectations, and other
attributes of their workforce.

The rules must be flexible enough to accommodate the full range of possible
investment options that are or may be used in 401(k) plans, including those
providing a guaranteed rate of return based on the general assets of the
provider.
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» Fee information should be disclosed in the manner in which fees are charged.

Artificial division of a single “bundled” fee into components that are not
commercially available separately at that cost serves no purpose. Service
providers should be required to disclose what services are included in the
“bundle” and what services can be purchased separately by the plan fiduciary.
The rules should not require “unbundling the bundle”, i.e., a service provider
should not be required to ascribe separate fees to services that are not sold
separately by the service provider. This is not meaningful information. Itis
burdensome and costly to produce; it may be proprietary information; it has no
significance since the services cannot be purchased separately from the service
provider; and accordingly, it would not further fiduciaries’ understanding of
their options.

Plan fiduciaries can reasonably make the decision whether to purchase services
on a bundled or unbundled basis. Some fiduciaries believe, for example, that
bundling provides economies of scale and facilitates efficient shopping for
service providers, especially with respect to plans maintained by small
employers. If the plan fiduciary understands the services that will be performed
and the total cost of the service arrangement, it will be able to compare the
overall cost and quantity of the bundled provider’s offer with an unbundled
arrangement available to the plan, and fulfill its responsibility to enter into
reasonable service arrangements.

A plan fiduciary purchasing services on a bundled basis retains the duty to
determine if (1) the bundled package of services is appropriate for the plan, and
(2) the bundled price is reasonable, both initially and over time. This will require
the plan fiduciary to monitor, for example, whether any asset-based fees
continue to be reasonable, especially with respect to services that do not vary
based on the size of the plan assets. Again, for some fiduciaries, those
monitoring tasks may be simpler in the bundled context than where there are
multiple providers with respect to a single plan.

Disclosure of revenue sharing received by plan service providers from third
parties should be required. Disclosure of the affiliation between two or more
service providers should also be disclosed. However, payments from one
service provider to another affiliated service provider are not revenue sharing
and should not be required to be disclosed. Affiliates are part of one economic
unit, so that any explicit payments between them may not reflect an arm’s length
transaction and thus may have little or no significance. Moreover, financial
relationships between affiliates can be complex, including numerous non-market
transactions, such as the exchange of services without any charges; in this
context, calculating the value of “revenue sharing” would require identifying
and valuing all of these non-market transactions and would thus be enormously
difficult and uncertain.
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In short, determining the value of intra-affiliated group payments would be
costly and filled with speculation and uncertainty. Also, in light of the
relationship between the entities, such payments are not revenue sharing in a
true sense.

* The rules should not require disclosure of transactions among service
providers that are not directly related to the plan. A large service provider with
respect to a plan may enter into thousands of transactions with affiliated and
unaffiliated companies, some of which may have unrelated dealings with the
same plan. Disclosure of such transactional relationships would be enormously
burdensome, as well as meaningless for the plan.

¢ Fees paid by plan sponsors should not be subject to any of the disclosure
rules, Where plan assets are not involved, ERISA’s rules are not implicated.

¢ Fees charged by service providers to plans should be disclosed. Fees charged
to service providers by their suppliers have no relevance to plans and should
not be required to be disclosed. The rules should not require disclosure of a
service provider’s transactions with its suppliers, of which there could be a huge
number. These suppliers have no contractual relationship to the plan, so any
requirement to disclose such suppliers would, in addition to being extremely
burdensome, be meaningless for the plan.

Conclusion.

We are very supportive of enhanced disclosure of plan fees. But fee disclosure
must be addressed in a way that does not undermine participant confidence in the
retirement system and does not create new costs that have the counterproductive effect
of increasing fees borne by participants. We are committed to working with the
government to make improvements in the fee disclosure area. We believe that the best
approach to the fee issue is through simple, clear disclosures that enable plan sponsors
and participants to understand and compare fees in the context of the services and
benefits being offered under the plan.
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The CHAIRMAN. Thank you.

Mr. Chambers, you warn in your testimony, you just said that
participants could be confused by an overly complicated disclosure
of fees. My bill, along with Senator Harkin, would give one number
to participants on their quarterly statement, with the option for
them to request further information.

Do you think that giving participants a single fee number quar-
terly and allowing those that want to get further information is too
complicated?

Mr. CHAMBERS. I think, Senator, the complication may be in com-
ing up with one number for each participant. Clearly, from their
perspective, if you give them one number, that is fine. It may be
misleading for those people. It is not going to be comparative, as
some of the other folks on this panel have suggested. I would be
concerned that it would be giving them information in a vacuum.

Admittedly, clean, crisp, simple, but I am not sure that it is the
information that they would need.

The CHAIRMAN. Mr. Bullard, do you think giving participants a
single number to represent their fees on their quarterly statement
with the option for more information would be overly confusing, or
would you recommend that?

Mr. BULLARD. I would recommend it strongly, and I have heard
arguments before that it might be misleading, which is always the
argument that industry makes when, after having argued that we
can’t provide them with too much information because it will be too
complex, once we winnow it down to some essential, simple infor-
mation, it becomes misleading.

There is going to be a tradeoff, as Senator Smith suggested, and
that tradeoff is going to be between comprehensive information and
clear, simple information. A dollar disclosure, what they actually
paid in fees, or very close estimate of that amount, will only have
the effect, even if it is not a perfect representation of what they
paid, of making them think harder about their fees. It begins to get
the ball rolling.

One thing I think I agree with Mr. Chambers about. Is that more
price transparency puts downward pressure on fees. I am a firm
believer that that particular disclosure would do more to reduce the
costs of investing in 401(k) plans than any other proposal that this
Committee might adopt.

The CHAIRMAN. Do you think that Mr. Chambers is representing
interests that wanted to have higher fees?

Mr. BULLARD. I think Mr. Chambers is representing an industry
that has already expended large sums on compliance. Unfortu-
nately, the debate is always about new regulations rather than
looking at old ones in which the people he has represented have al-
ready invested a fair amount of capital.

I think the DOL should always be looking at how to reduce costs
and eliminating old rules that are no longer important at the same
time they are thinking about coming up with new rules.

But as far as the costs of quarterly statements goes, in the past
the industry has argued, and I think I quoted in my testimony that
the mutual fund industry said that it would be “breathtakingly
high.” Within a year, MFS Investment Management announced
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that it was going to be providing the same quarterly statement dis-
closure that the industry insisted was completely unaffordable.

So here is one provider that not only finds it affordable, but ap-
parently believes it is profitable. I think that we need to move on
and think about the behavioral effect it would have on people, if
ylou could give them what I described as the $225 versus $37 dis-
closure.

I have no doubt that, even for the least sophisticated investor,
that would put enormous downward pressure on fees.

The CHAIRMAN. To all the members of the panel, would you agree
that it is really important that people enrolled in 401(k) plans
know what the fee is? How we get there, whether it is difficult or
easy, but it is very, very important that they know their fee? Any-
body disagree with that? '

Mr. CHAMBERS. I agree with that statement.

The CHAIRMAN. Bullard. Mr. Love,

Mr. LovE. Certainly. Certainly agree with that.

Mr. KiLEY. I guess I would probably say the test is whether they
can name the expense ratio, their investment option charges—prob-
ably not. But I think what we are getting at here is that they are
lconscious of their fees and the impact that it has on their bottom
ine.

The CHATRMAN. Right.

Mr. BULLARD. In fact, the expense ratio does not convey that. If
you asked your average person, particularly one that is not that
sensitive to fees, when they get into the checkout line, instead of
them saying, “That will be $12.50,” they say, “That will be .2 per-
cent of what you have got in your wallet.” They will have no idea
what you are talking about.

What we want people to understand is, it is a dollar number, so
they can see they are getting these heavy hits on their balance
quarter in and quarter out. It should represent a meaningful deci-
sion on the part of the plan to pay that amount of expense.

Mr. Chambers is absolutely right. Sometimes that $225 versus
$37 will be explained by the fact it is a small plan, few partici-
pants, low balances, and a desire to have high-cost active funds.

But the fact is that having those numbers will drive that inquiry
and put a lot of pressure in places where the market is not effi-
cient. '

The CHAIRMAN. Mr. Love, why is it that so few people do know
what their fee is? '

Mr. LovE. I am afraid it is probably a matter of not having the
information available to them. The larger issue of financial literacy
is a problem in this country. People need to know more about how
they invest, how they save for retirement.

If it were clearer to them, if there were charts, if there were sin-
gle numbers, if there were dollar amounts, they would be much
more likely to understand the consequences of the fees for their re-
tirement. Right now it is not clear. It is not that they are being
hidden. They are simply not clear.

The CHAIRMAN. Well, being as the fee differential can eventually
mean so much in terms of the return on their 401(k), why is it that
those people who administer the 401(k) plans don’t make it more
clear what the fee is?
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Mr. LOVE. I am not sure of the answer to that. We are being—
they can simply call for that. I mean, the actual plan participant
who is asked, is this important to your consideration of your plan,
always says yes. They would like to know what fees are when mak-
ing decisions about investments. I am not sure why they are not
clearer on the statements.

The CHAIRMAN. You think that most people don’t have an aware-
ness of what the differential can mean in terms of return on their
investment if the fee is 2 percent, versus 1 percent, 1.5 percent?
They don’t really understand that.

Mr. CHAMBERS. They really don’t understand that.

If you ask someone clearly a comparative math problem, is 1.5
percent more than .5 percent, most people can tell you yes, that is
the case. But in our survey, a lot of people could not.

But on the other hand, if you say to a participant, “Here is a
fund which charges 50 basis points a year, and here is a fund that
charges 75 basis points a year,” I think that most participants are
going to understand one is more expensive than the other. But that
is not the final analysis. The final analysis is, historically, how has
this fund, charging fewer basis points, done compared to that fund
which charges more?

But to go back to Mr. Love’s point about financial education, 1
think that that is the crux. I think that what we are dealing with
here in connection with plan fees is, if you will pardon the expres-
sion, the “low-hanging fruit” of the equation. I think that the big-
ger issue facing this country and, frankly, in my view, facing Con-
gress, because this is where you really join the foray here, is to try
to figure out ways to help the Department of Labor to help employ-
ers to focus on how they can provide better financial education to
their participants.

Frankly, throwing more pieces of paper or more e-mails at dif-
ferent folks with a lot more information isn’t going to get us over
that hump. What is going to get us over that hump is more work
similar to what the Department of Labor has done in the past, per-
haps some tax opportunities for employees to get better financial
information, which will then enable them to take the information
that we are talking about today and put it to better use.

Mr. BULLARD. If I could just respond to two points, I would ob-
serve that using percentages, as Mr. Chambers just used, will sim-
ply not communicate the same information to those who are used
to thinking about dollars. .

Second, no one has suggested that it is the final answer. The
idea is to give an impetus for the market to work where we think
it is not working efficiently.

Third, the ultimate question is not really performance, when you
get right down to it. Virtually every study has shown that there is
minimal, if any, repetition, that is, persistence of performance
among investment options. If you think about what Congress’s con-
cern should be, it should be looking at Americans as a whole.

The fact is if you look at all Americans investing in all stock
funds, the return of that group is going to be the market’s return.
No matter how you cut it, if there is one fund that is doing better
by buying good stocks that another fund shouldn’t be selling, they
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are ﬁuying the stocks from a fund. It is going to do worse than the
market.

So the bottom line is, America’s going to get the market return,
regardless of all the emphasis that some would like to put on per-
formance. The only question I think for this Committee is how
much of that market return is going to be given up to service pro-
viders and Wall Street.

Mr. KiLEY. Mr. Kohl, if I may, a couple of direct concerns that
I would have.

Within the industry, I would offer that, practically speaking, the
way that small plans are sold and scrutinized, there is generally
someone within the mix who has an interest in all of the facts of
a plan. So while we cannot get the attention of all 20 employees
and get them to invest in the knowledge, those 20 employees in a
small employer generally have a high degree of trust of someone
in the equation, generally one of their coworkers, who really does
scrutinize the vendor material quite closely.

So in that regard, by paying attention to that person that they
find to be influential, they take an interest in the plan. I would
submit that, as an industry, initiating a full, fair, level playing
field on disclosure around fees will drive up interest in the area of
concern, drive up interest in the fees. It will create downward pres-
sure.

In the end, it will take away an argument that we hear time and
time again. If we do not disclose fees and if we don’t do a good job
with it—and the market will fine-tune that as time goes by—there
is a tendency on behalf of some people to assume the worst. So
they will avoid getting into their 401(k) plan if they don’t see what
they see to be a very full, fair disclosure process.

So by engaging a full, fair disclosure process, over time we will

bring ourselves more customers in this industry, which is what we
are after.

The CHAIRMAN. Is there much disagreement on what we are
hearing here today? Mr. Chambers, are you in any particular dis-
agreement with the thrust of what the other three have said this
morning?

Mr. CHAMBERS. I suspect that we agree on more than we dis-
agree on, which is helpful and always surprising on panels of this
sort. I'think that certainly my focus, and the focus of the folks who
I represent—who I would, by the way, point out are many employ-
ers, not just service providers, and therefore are not in it to maxi-
mize fees.

But I think that the focus that we are looking at is, as I men-
tioned, cost. There is significant additional cost in coming up with
specific dollar amounts on a per-participant basis annually, quar-
terly, whatever the frequency is to be, and whether that cost, along
with all the other costs that are associated with this, as I men-
tioned before, are actually going to wind up resulting in a net loss
compared to where we would have been.

So we are interested in transparency. We are interested in pro-
viding additional information. I agree completely that employees, if
provided with information and with education on how to use it,
that they will do a better job, and they are more likely to partici-
pate to a greater extent.
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I am not sure that I agree that the only way to do this is on dol-
lars. I am not sure that I agree with some of the other things that
we have said. But the positive note is that all four of us I think
agree on more than we otherwise disagree on.

The CHAIRMAN. Any other comments, gentlemen?

It has been a good hearing, I think, on an important subject, and
the Committee is going to continue to pursue improvements in the
information that people who hold 401(k)s get with respect to fees
and other charges. So, we appreciate your being here this morning,
and you can expect to hear from us.

Mr. Love. Thank you.

Mr. CHAMBERS. Thank the Chair. Appreciate it.

The CHAIRMAN. Thank you so much. Thank you all for coming.

Senator SMITH. Thank you, Chairman.

[Whereupon, at 12 p.m., the Committee was adjourned.]




APPENDIX

PREPARED STATEMENT OF SENATOR ROBERT P. CASEY, JR.

I want to thank my colleague, Senator Kohl, for calling this important hearing.
We meet today to discuss the issue of retirement security and particularly the role
of 401(k) fee disclosure.

As life expectancy for Americans is increasing and with the baby boom generation
approaches retirement the number of older Americans is increasing. Last year, there
were more than 37 million Americans over the age of 65. My own state, Pennsyl-
vania, has the third largest population of older citizens in the country—1.9 million
and growing. We have a responsibility to ensure that all Americans have a secure
retirement, and this is a particularly vital and acute issue for seniors.

Living longer, and living more years in retirement, requires depending more on
personal retirement funds to cover expenses. We have a variety of ‘incentives and
vehicles that allow people to save for retirement over the course of their lifetime,
and we need to improve our efforts in that area, but even those who are able to
save over a long period of time are also dependent upon the return on their invest-
ment. That is why it is imperative that an individual receive complete information
on the fees that will be charged. Many people don’t realize it, but these fees can
vary widely from plan to plan, and that variation costs people real money. Federal
pension law does not currently mandate that plan sponsors provide information on
fees, leaving many participants unaware of exactly what they are paying or how it
compares with what other plans might charge. We often exhort people to make re-
sponsible decisions, but the truth is they can only do that when they have good in-
formation.

Both employers and employees need to be aware of all fees involved in the 401(k)
plan a company offers. According to the AARP Public Policy Institute, over 80 per-
cent of 401(k) participants report being unaware of the fees associated with their
plans. This is a precarious situation that could leave many individuals with less
money than they envisioned in retirement.

If we can ensure that employers and employees are provided this information in
a clear and consistent matter we can do two things: we can let people better under-
stand the different choices they face, and we can bring market pressure on these
plans to lower fees and save our constituents money that would otherwise go to
someone else. The idea of holding down fees on investments is not a new one and
investment companies outside of 401(k) plans do compete on cost.

In 1975, John Bogle started the Vanguard Corporation which is based in Valley
Forge, Pennsylvania. Pioneered the creation of index mutual funds. He created his
index funds for a variety of reasons, one of them being the low costs he could pass
on to his investors. To most people, it may sound like this hearing is just about a
few percentage points difference, and that does not matter. But a few percentage
points add up to real money over time. A $10,000 investment that earns 10% per
year over the course of 50 years, will compound to $1,170,000. But a difference of
Just 2%, or an 8% return, will only compound to $470,000. This two percentage point
difference can cost someone $700,000.

John Bogle and others noticed this a long time ago, but we have failed to ensure
that investors can really compare the fees involved in their retirement investments.
For many people 401(k)s are their only form of private retirement savings, and we
have a responsibility to give them the tools to make it simple and easy to maximize
their returns while minimizing their risk. )

Thank you again, Mr. Chairman, for calling this important hearing. I look forward
to examining it further both here in the Aging Committee, and also in the Banking
Committee. We need must ensure individuals have complete information so their re.
tirement years can be secure and productive.
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PREPARED STATEMENT OF SENATOR SUSAN COLLINS

The Chairman and the Ranking Member have performed a genuine public service
in organizing this hearing on fee disclosure for 401(k) plan sponsors and partici-
pants.

As we all know, seemingly small differences in fees can make enormous dif-
ferences in asset accumulation over the years. For example, the Congressional Re-
search Service calculated this month that a middle-income family investing for three
decades in a fund with a four-tenths of one percent cost ratio will have 35 percent
more money then if they invested in an otherwise identical fund with a two percent
cost ratio.

Now it is obviously true that a higher-cost fund can be worth its expense if it de-
livers top-notch results over the years. But even if a high-cost fund has an excellent
net-of-costs return, it is also true—as fund prospectuses and advertisements warn
us—that “Past performance is no guarantee of future results.”

In this context, it is troubling that researchers have found that the great majority
of participants in 401(k) savings plan do not understand the impact that fees can
have and do not know what fees are being assessed on their employer’s plan and
on their accounts. All too often, the same can be said of plan sponsors, especially
smaller businesses that may not have the staff or the experience to consider cost
factors in selecting and monitoring plan administrators.

As the new Government Accountability Office report on this issue concludes, “par-
ticipants need information about the direct expenses that could be charged to their
accounts,” while “plan sponsors...need additional information to fulfill their fiduciary
responsibilities.”

But perhaps what is even more important is the clarity and quality of the infor-
mation rather than the quantity of the information. Effective—as compared to volu-
minous—disclosures are a cornerstone for prudent decision-making by employers
and their employees.

When we consider that more than 40 percent of private-sector employees partici-
Eate in 401(k) plans and that government repeatedly stresses the importance of

uilding personal savings to supplement Social Security, the inescapable conclusion
is that we must ensure that workers and employers have access to understandable
cost information for the funds that will provide for their retirement.

Having said that, I must inject a note of caution. In our attempt to provide great-
er clarity of information for participants and sponsors, we need to be careful not to
overwhelm them with new and excessive information that confuses rather than
clarifies. From my contacts with constituents and from my former experience as a
state business regulation commissioner, I know all too well how often well-intended
regulations can have unintended consequences.

1 believe we would benefit, for example, from further study of the research and
rulemaking that is currently underway at the Department: of Labor before inadvert-
ently creating unnecessary expense without necessarily improving the quality or
clarity of 401(k) cost information. Adjustments and improvements to make the infor-
mation already provided more useful and understandable could result in the most
useful disclosure of all.

Mr. Chairman, I am confident that the testimony of today’s witnesses will help
us find a prudent path toward providing better information to 401(k) sponsors and
participants without imposing burdensome requirements or risking information
overload. Again, I applaud your and the Ranking Member’s initiative in convening
this hearing on a matter of great importance to working Americans.
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INTRODUCTION

ERISA provides many safeguards for the protection of workers’ retirement assets. Plan assets must be
held in a trust that is separate from the employer’s assets. The fiduciary of the trust (normally the
employer or committee within the employer) must operate the trust for the exclusive purpose of providing
benefits to participants and their beneficiaries and defraying reasonable expenses of administering the
plan. In other words, the fiduciary has a duty under ERISA to ensure that any expenses of operating the
plan, to the extent they are paid with plan assets, are reasonable.

PLAN FEES

As Congress examines retirement plan fees, it is critically important that policymakers have accurate
information regarding such fees. The vast majority of participants in ERISA plans have access to capital
markets at lower cost through their plans than the participants could obtain in the retail markets because
of economies of scale and the fiduciary’s role in selecting investments and monitoring fees. The level of
fees paid among all ERISA plan participants will vary considerably, however, based on variables that
include plan size (in dollars and/or number of participants), participant account balances, asset mix, and
the types of investments and the level of services being provided. Below is data from surveys conducted
by various organizations that monitor and analyze plan fees. The studies reflect, in particular, the impact
of plan size and average account balances on fees:

CEM Benchmarking Inc. — CEM is a benchmarking company that serves 300 of the
world’s largest public and corporate pension plans in the US, Canada, Europe and Australia.
A study of 88 US defined contribution plans with total assets of $512 billion (ranging from $4
million to over $10 billion per plan) and 8.3 million participants (ranging from fewer than
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1,000 to over 100,000 per plan) found that total costs ranged from 6 to 154 basis pointsl
(bps) of plan assets in 2005. Total costs varied with overall plan size. Plans with assets in
excess of $10 billion averaged 28 bps while plans between $0.5 billion and $2.0 billion
averaged 52 bps. Further, costs depended on the average account balance. Plans with an
average account balance less than $55,000 paid four bps more in administrative compliance
costs than plans with an average account balance exceeding $55,000. Total costs were also
affected significantly by asset mix. Costs rose as the proportion of plan assets invested in
domestic small cap stock and alternative investments (i.¢., real estate) increased. In a separate
analysis conducted for the Profit Sharing / 401k Council of America, CEM reported that, in
2005, its private sector corporate plans had total average costs of 33.4 bps and median
costs of 29.8 bps.

HR Investment Consultants — HR Investment Consultants is a consulting firm providing a
wide range of services to employers offering participant-directed retirement plans. It
publishes the 401(k) Averages Book that contains plan fee benchmarking data. The 2007
edition of the book reveals that average total plan costs ranged from 159 bps for plauns
with 25 participants to 107 bps for plans with 5,000 participants.

Committee on Investment of Emplovee Benefit Assets (CIEBA) - CIEBA is the voice of
the Association of Financial Professionals (AFP) on employee benefit plan asset management
and investment issues. CIEBA represents more than 115 of the country’s largest
pension/retirement funds. Its members manage $1.4 trillion in defined benefit and defined
contribution plan assets, on behalf of 16 million (defined benefit and defined contribution)
plan participants and beneficiaries. A 2005 survey of 109 CIEBA members revesled that
plan costs paid by defined contribution plan participants averaged 22 bps.

DEPARTMENT OF LABOR FEE TRANSPARENCY INITIATIVES

Fee disclosure and transparency present complex issues. Amending ERISA through legislation to
prescribe specific fee disclosure will lock in disclosure standards built around today’s practices and could
discourage product and service innovation. The Department of Labor (DOL) has announced a series of
regulatory initiatives that will make significant improvements to fee disclosure and transparency. The
undersigned support the DOL’s efforts. We believe that this is the best approach to enhance fee
transparency in a ed and bal d and we urge Congress to delay taking legislative
action until the Department of Labor has completed its work. The DOL’s initiatives are as follows:

Annual Reporting Requirements Among the new impending fee disclosure obligations are
revised annual reporting requirements for plan sponsors. DOL is about to finalize
modifications to the Form 5500 and the accompanying Schedule C, on which sponsors report
compensation paid to plan service providers. The modifications will expand the number of
service providers that must be listed and impose new requirements to report service provider
revenue-sharing. The final regulations implementing the new Form 5500 are expected in the
very near future and are expected to first be applicable to the 2009 plan year.

Service Provider Disclosure Obligations DOL also intends later this year to issue a revised
regulation under ERISA Section 408(b)(2), which is a statutory rule dictating that a plan may
pay no more than reasonable compensation to plan service providers. The expected proposal

! One basis point is one-hundredth of one percent — 100 basis points equals one percent.
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is designed to ensure that plan fiduciaries have access to information about all forms and
sources of compensation that service providers receive (including revenue-sharing). Both
sponsors and providers will be subject to new legal requirements under these proposed rules,
including an anticipated requirement that all third party compensation be disclosed in
contracts or other service provider agreements with the plan sponsor.

Participant Disclosure Rules The DOL’s remaining initiative focuses on revamping
participant-level disclosure of defined contribution plan fees. DOL issued a Request for
Information (“RFI”) in April 2007 seeking comment on the current state of fee disclosure, the
existing legal requirements and possible new disclosure rules. Comments were filed by July
24,2007. DOL has indicated that it intends to propose new participant disclosure rules early
in 2008 that will likely apply to all participant-directed individual account retirement plans.

PRINCIPLES FOR REFORM
We support regulatory reforms that reflect the following principles:

Sponsors and Participants’ Information Needs Are Markedly Different. Any new disclosure
regime must recognize that plan sponsors (employers) and plan participants (employees) have
markedly different disclosure needs.

Overloading Participants with Unduly Detailed Information Can Be Counterproductive.
Overly detailed and voluminous information may impair rather than enhance a participant’s
decision-making.

New Disclosure Requirements Will Carry Costs for Participants and So Must Be Fully
Justified. Participants will likely bear the costs of any new disclosure requirements so such new
requirements must be justified in terms of providing a material benefit to plan participants’
participation and investment decisions.

Information About Fees Must Be Provided Along with Other Information Participants Need
to Make Sound Investment Decisions. Participants need to know about fees and other costs
associated with investing in the plan, but not in isolation. Fee information should appear in
context with other key facts that participants should consider in making sound investment
decisions. These facts include each plan investment option’s historical performance, relative risks,
investment objectives, and the identity of its adviser or manager.

Disclosure Should Facilitate Comparison But Sponsors Need Flexibility Regarding Format.
Disclosure should facilitate comparison among investment options, aithough employers should
retain flexibility as to the appropriate format for workers.

Participants Should Receive Information at Enrollment and Have Ongoing Access Annually.
Participants should receive fee and other key investment option information at enrollment and be
notified annually where they can find or how they can request updated information.
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Chairman Kohl, Ranking Member Smith, and Members of the Committee, thank you for
the opportunity to submit our views on the issue of 401(k) plan fee disclosure.

The ERISA Industry Committee (ERIC) is a nonprofit association committed to the
advancement of America’s major employer’s retirement, health, incentive, and
compensation plans. ERIC’s members’ plans are the benchmarks against which industry,
third-party providers, consultants, and policy makers measure the design and
effectiveness of other plans. These plans affect millions of Americans and the American
economy. ERIC has a strong interest in protecting its members’ ability to provide the
best employee benefit, incentive, and compensation plans in the most cost effective
manor. :

The Society for Human Resource Management (SHRM) is the world’s largest association
devoted to human resource management. The Society serves the needs of HR
professionals and advances the interests of the HR profession. Founded in 1948, SHRM
has more than 225,000 members in over 125 countries, and more than 575 affiliated
chapters. . .

The NAM is the nation’s largest industrial trade association, representing small and large
manufacturers in every industrial sector and in all 50 states. The vast majority of NAM
members provide 401 (k) plans for their employees and thus have a significant interest in
this legislation.

The U.S. Chamber of Commerce is the world's largest business federation, representing
more than three million businesses and organizations of every size, sector, and region.
The Chamber represents a wide management spectrum by type of business and location.
Each major classification of American business -- manufacturing, retailing, services,
construction, wholesaling, and finance ~ is represented. Also, the Chamber has
substantial membership in all 50 states, as well as 105 American. Chambers of Commerce
abroad. Positions on national issues are developed by a cross-section of Chamber
members serving on committees, subcommittees, and task forces. More than 1,000
business people participate in this process.

Established in 1947, The Profit Sharing / 401k Council of America (RSCA) is a national,
non-profit association of 1,200 companies and their 6 million plan participants. PSCA
represents its members’ interests to federal policymakers and offers practical, cost-
effective assistance with profit sharing and 401(k) plan design, administration,
investment, compliance and communication. PSCA’s services are tailored to meet the
needs of both large and small companies. Members range in size from Fortune 100 firms
to small, entrepreneurial businesses.

Let us begin by stating that we all strongly support concise, effective, and efficient fee
disclosure to participants. We support increased transparency between service providers
and plan sponsors, and between plan sponsors and participants. However, we all share
strong concerns that legislative action could sharply increase compliance costs and
litigation threats by adding complexity and new requirements well beyond what is
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necessary to enhance the ability of plan participants to make good investment choices or
the ability of plan sponsors to select the best service provider. Furthermore, we strongly
urge that the Department of Labor (DOL) be allowed to complete its three current
projects addressing fee disclosure before Congress assesses whether legislation is needed.

The Current System

Numerous aspects of ERISA already safeguard participants’ interests and 401(k) assets.
Plan assets must be held in a trust that is separate from the employer’s assets. The
fiduciary of the trust (normally the employer or committee within the employer) must
operate the trust for the exclusive purpose of providing benefits to participants and their
beneficiaries and defraying reasonable expenses of administering the plan. In other
words, the fiduciary has a duty under ERISA to ensure that any expenses of operating the
plan, to the extent they are paid with plan assets, are reasonable,

To comply with ERISA, plan administrators must ensure that the aggregate price of
services in a bundled arrangement is reasonable at the time the plan contracts for the
services and that the aggregate price for those services continues to be reasonable over
time. For example, asset-based fees should be monitored as plan assets grow to ensure
that fee levels continue to be reasonable for services with relatively fixed costs such as
plan administration and per-participant recordkeeping. The plan administrator should be
fully informed of all the services included in a bundled arrangement to make this
assessment. Many plan administrators, however, may prefer reviewing costs in an
aggregate manner and, as long as they are fully informed of the services being provided,
they can compare and evaluate whether the overall fees are reasonable without being
required to analyze each fee on an itemized basis.

It is important that as it considers new legislation, Congress fully understand the realities
of fees in 401(k) plans. The vast majority of participants in ERISA plans have access to
capital markets at lower cost through their plans than the participants could obtain in the
retail markets because of economies of scale and the fiduciary’s role in selecting
investments and monitoring fees. The level of fees paid among all ERISA plan
participants will vary considerably, however, based on variables that include plan size (in
dollars and/or number of participants), participant account balances, asset mix, and the
types of investments and the level of services being provided. Larger, older plans
typically experience the lowest cost.

A study by CEM Benchmarking Inc. of 88 US defined contribution plans with total assets
of $512 billion (ranging from $4 million to over $10 billion per plan) and 8.3 million
participants (ranging from fewer than 1,000 to over 100,000 per plan) found that total
costs ranged from 6 to 154 basis points (bps) or 0.06 to 1.54 percent of plan assets in
2005. Total costs varied with overall plan size. Plans with assets in excess of $10 billion
averaged 28 bps while plans between $0.5 billion and $2.0 billion averaged 52 bps. Ina
separate analysis conducted for PSCA, CEM reported that, in 2005, its private sector
corporate plans had total average costs of 33.4 bps and median costs of 29.8 bps.
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Other surveys have found similar costs. HR Investment Consultants is a consulting firm
providing a wide range of services to employers offering participant-directed retirement
plans. It publishes the 401(k) Averages Book that contains plan fee benchmarking data.
The 2007 edition of the book reveals that average total plan costs ranged from 159 bps
for plans with 25 participants to 107 bps for plans with 5,000 participants. The
Committee on the Investment of Employee Benefit Assets (CEIBA), whose more than
115 members manage $1.4 trillion in defined benefit and defined contribution plan assets
on behalf of 16 million (defined benefit and defined contribution) plan participants and
beneficiaries, found in a 2005 survey of members that plan costs paid by defined
contribution plan participants averaged 22 bps.

It is important that before Congress consider any legislation in an effort to enhance
disclosure of these fees, that they fully understand the great deal many employees are
already enjoying in their 401(k) plans.

Current Regulatory Action on Fees

Fee disclosure and transparency present complex issues. Amending ERISA through
legislation to prescribe specific fee disclosure will lock in disclosure standards built
around today’s practices and could discourage product and service innovation. The DOL
has announced a series of regulatory initiatives that will make significant improvements
to fee disclosure and transparency. We support the DOL’s efforts and have been
active participants in them. While legislative oversight of DOL’s disclosure efforts
is appropriate, we believe that this is the best approach: to enhance fee transparency
in a measured and balanced manner and we urge Congress to delay taking
legislative action until the DOL has completed its work.

Among DOL’s fee disclosure efforts are revised annual reporting requirements for plan
sponsors. We expect DOL to release finalized modifications to the Form 5500 and the
accompanying Schedule C, on which sponsors report compensation paid to plan service
providers, within the next few weeks. The modifications will expand the number of
service providers that must be listed and impose new requirements to report service
provider revenue-sharing. The final regulations implementing the new Form 5500 are
expected to first be applicable to the 2009 plan year.

DOL also intends later this year to issue a revised regulation under ERISA Section
408(b)(2), which is a statutory rule dictating that a plan may pay no more than reasonable
compensation to plan service providers. The expected proposal is designed to ensure that
plan fiduciaries have access to information about all forms and sources of compensation
that service providers receive (including revenue-sharing). Both sponsors and providers
will be subject to new legal requirements under these proposed rules, including an
anticipated requirement that all third party compensation be disclosed in contracts or
other service provider agreements with the plan sponsor.
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The DOL's remaining initiative focuses on revamping participant-level disclosure of
defined contribution plan fees. DOL issued a Request for Information (“RFI””) in April
2007 seeking comment on the current state of fee disclosure, the existing legal
requirements, and possible new disclosure rules. Several of us filed individual comments
and we all issued a joint response with seven other trade associations. DOL has indicated
that it intends to propose new participant disclosure rules early in 2008 that will likely
apply to all participant-directed individual account retirement plans.

Principles of Reform

As I said earlier, we do not oppose effective and efficient disclosure efforts. Working
together with seven other trade associations, we developed a comprehensive set of
principles that should be embodied in any efforts to enhance participant fee disclosure.

¢ Sponsors and Participants’ Information Needs Are Markedly Different. Any
new disclosure regime must recognize that plan sponsors (employers) and plan
participants (employees) have markedly different disclosure needs.

e Overloading Participants with Unduly Detailed Information Can Be
Counterproductive. Overly detailed and voluminous information may impair
rather than enhance a participant’s decision-making.

o New Disclosure Requirements Will Carry Costs for Participants and So Must
Be Fully Justified. Participants will likely bear the costs of any new disclosure
requirements so such new requirements must be justified in terms of providing a
material benefit to plan participants’ participation and investment decisions.

e New Disclosure Requirements Should Not Require the Disclosure of
Component Costs That Are Costly to Determine, Largely Arbitrary, and
Provide Little Meaningful Information. We believe that the requirement to
‘“unbundled” bundled services and provide individual costs in many detailed
categories is not particularly helpful and would lead to information that is not
meaningful. It also raises significant concerns as to how a service provider would
disclose component costs for services that are not offered outside a bundled
contract. Any such unbundling would be subject to a great deal of arbitrariness.
These costs will ultimately be passed on to plan participants through higher
administrative fees.

¢ Information About Fees Must Be Provided Along with Other Information
Participants Need to Make Sound Investment Decisions. Participants need to
know about fees and other costs associated with investing in the plan, but not in
isolation. Fee information should appear in context with other key facts that
participants should consider in making sound investment decisions. These facts
include each plan investment option's historical performance, relative risks,
investment objectives, and the identity of its adviser or manager.
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¢ Disclosure Should Facilitate Comparison But Sponsors Need Flexibility
Regarding Format. Disclosure should facilitate comparison among investment
options, although employers should retain flexibility as to the appropriate format
for workers.

¢ Participants Should Receive Information at Enroliment and Have Ongoing
Access Annuaslly. Participants should receive fee and other key investment
option information at enrollment and be notified annually where they can find or
how they can request updated information.

We strongly urge that the requirements of any new legislation be-measured against these
background principles.

Conclusion

We support effective fee disclosure. However, we strongly believe that the additional
flexibility inherent in the regulatory system make DOL a more appropriate place for new
disclosure requirements. DOL already has numerous initiatives underway to enhance
disclosure between plan sponsors and participants and between plan sponsors and service
providers. Any new legislative requirements would likely only slow those efforts
resulting in delayed reforms.

Plan spgnsors and service providers alike are committed to creating new investment
options and administrative techniques to improve retirement security. Automatic
enrollment, automatic contribution step-ups, target-date and lifecycle funds, managed
accounts are just some of the numerous innovations that have benefited 401(k)
participants—indeed some of them may not even have been participants if not for such
products—and enhanced their retirement security. Statutory requirements for fee
disclosure would freeze disclosure in the present, making enhancements and innovations
more difficult in the future:

If the Committee proceeds with legislation, the Committee should ensure that it comports
with the principles we have outlined in our testimony. Any other result could jeopardize
the future of the defined contribution system at a time when it is increasingly critical for
American workers. '

We appreciate the opportunity to present our views on this very important matter.
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Hearing on *Hidden 401 (k) Fees: How Disclosure Can Increase Retirement Security”
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U.S. Senate
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The Investment Company Institute! welcomes the interest of Chairman Kohl and the
Senate Special Committee on Aging in enhancing disclosure in 401(k) plans and appreciates
the opportunity to provide its views in connection with this hearing. The Instirute has long
supported effective disclosure to participants in individual account plans and the employers
who sponsor those plans? Mutual funds currently provide the most complete disclosure of any
investment product available in 401(k) plans and the Institute has extensively studied what
information is useful to and used by investors. We value the opportunity to offer constructive
input as the Committee explores these issues. The Institute has joined the testimony presented
by Robert Chambers for the American Benefits Council, the American Council of Life Insurers
and the Institute. ‘We are submirting chis written statement by the Institute to highlight the
Institute’s long support for effective disclosure to 401(k} participants and employers.

The defined contribution system of 401{k} and similar plans has been a huge sucess.
As of 2006, Americans had saved $4.1 trillion in private defined contribution plans, and
another $4.2 trillion in TRAs. (Estimates suggest about half of all IRA assets originate from
401(k) and other employer plans.) Around half of all of the assets in defined contribution plans
and IRAs are invested in mutual funds?

Collaborative research berween the Employee Benefit Research Institute (EBRI) and
the Institure demonstrates that participants generally make sensible choices in allocating their
investments® and that a full career with 401(k) plans produces adequate replacement rates at
retirement.’ Institute research also suggests that plan participants and plan sponsors are cost
conscious when selecting mutual funds for their 461(k) plans. On an asset-weighted basis (that
is, taking into account where 401(k) participants concentrate their assets), the average asset-
weighted expensc ratio for 401 (k) stock mutual fund investors was 0.74%, half of the simple
average stock mutual fund expense ratio in 2006 (1.50%).5

The biggest challenge in ensuring adequate retirement security for all Americans lies in
encouraging workers to contribute and encouraging employers to offer a workplace plan.
Disclosure reform should seek to improve the 401(k) system without imposing burdens, costs
and liabilities that deter employers from offering plans. For these reasons, we urge the
Committec to proceed carefully as it examines che 401 (k) disclosure regime.

INVESTMENT The b Institute (1C1) is the nationad ascaciation of U.S. investment
COMPANY companies, wbrzh manage about balf of 401 (k) and IRA assets. ICT advecates policies to
INSTITUTE make retiremens savings more effective and secure.
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Initiatives to strengthen the 401(k) disclosure regime should focus on the decisions that
plan sponsors and participants must make and the information they need to make those
decisions. The purposes behind fee disclosure to plan sponsors and participants differ.
Participants have only two decisions to make: whether to contribute to the plan (and at what
level) and how to allocate their account among the investment options the plan sponsor has
selected. Disclosure should help participants make those decisions. Voluminous and detailed
information about plan fees could overwhelm the average participant and could result in some
employees deciding not to participate in the plan or focusing on fees disproportionately to
other important information, such as investment objective, historical performance, and risks.
On the other hand, plan sponsors, as fiduciaries, must consider additional factors in hiring and
supervising plan service providers and selecting plan investment options. Information to plan
sponsors should be designed to meet their needs effectively.

rinciples for

¢ Disclosure to plan sponsors should provide information that allows them to fulfill
their fiduciary responsibilities.

ERISA requires that plan fiduciaries act prudently and solely in the interest of plans and
participants. Plan assets can only be used for the exclusive purpose of providing benefits and
defraying reasonable expenses of administering plans. ERISA’s prohibited transaction rules
require that a contract with a service provider be for necessary services and provide only
reasonable compensation. The Institute has consistently supported efforts to ensure that plan
sponsors have the information they need as fiduciaries to select and monitor service providers
and review the reasonableness of plan fees.” The Institute’s views on disclosure to plan sponsors
are sct out in greater detail in the attached testimony we recently presented to the ERISA
Advisory Council.

Plan sponsors should obtain information from service providers on the services that will
be delivered, the fees that will be charged, and whether and to what extent the service provider
receives compensation from other partics in connection with providing services to the plan.
These payments from other parties, commonly called “revenue sharing,” often are used in
bundled and unbundled service arrangements to defray the expenses of plan administration.

We also recommend that a service provider that offers a number of services in a package
be required to identify each of the services and total cost but not to break out separately the fee
for each of the components of the package. If the service provider does not offer the services
separately, requiring the provider to assign a price to the component services will produce
artificial prices that are not meaningful. In today’s competitive 401{k) marker, bundled and
unbundied providers compete effectively for plan business. This healthy competition has
helped spur innovation in 401(k) products and services, such as new education and advice
programs and target date funds. Forcinga 401(k) provider to.quote separate prices for.
component services would constitute an inappropriate decision by policymakers to favor one
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business model over another. So long as plan fiduciaries can compare the total cost of
recordkeeping and investments of a bundled provider with the total costs of recordkeeping and
investments of an unbundled provider, they have the relevant information to discharge their
fiduciary obligations.

The Institute supports disclosure of revenue sharing by requiring that a service provider
disclose to plan sponsors information about compensation it receives from other parties in
connection with providing services to the plan. This information will allow the plan sponsor to
understand the total compensation a service provider receives under the arrangement. It also
will bring to light any potential conflicts of interest associated with revenue sharing payments,
for example, where a plan consultant receives compensation from a plan recordkeeper.

Allocations among affiliated service providers are not revenue sharing. When services
are provided by affiliates of the service provider, a plan sponsor should understand all the
services that will be provided and the aggregate compensation for those services. The service
provider should not be required to disclose how payments are allocated within the organization.
These allocations are not matket transactions and any pricing of these transactions will be
artificial, and, thus, of little value. Disclosure of allocations within a firm will not inform the
plan sponsor of additional compensation retained by the firm and will not inform the plan
sponsor of a potential conflict that is not already apparent given the affiliation of the entities.

¢ Disclosure to plan participants should be simple and focused on key information.

Participants should receive the following key picces of information for each investment
product offered under the plan:

Types of securities held and investment objective of the product
Principal risks associated with investing in the product

Annual fees and expenses expressed in a ratio or fee table
Historical performance

Investment adviser that manages the product’s investments

Parricipants also need information about the plan fees that they pay, to the extent the
fees are not included in the disclosed fees of the investment products. Finally, participants
should be informed of any transaction fees imposed at the time of purchase (brokerage or
insurance commissions, sales charges or front loads) or at the time of sale or redemption
(redemption fees, deferred sales loads, surrender fees, market value adjustment charges).

This list is informed by research on what information investors actually consider before
purchasing mutual fund shares? The research also found that investors find a summary of
information more helpful than a derailed document. This basic information should be
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provided on all investment options available under the-plan, regardless of type The need for
cost-cffective, simple disclosure focusing on the key information participants need to make
informed choices enjoys broad support, as reflected in the attached joint recommendation by
12 trade associations to the Department of Labor.”

Fees and expenses are only one piece of necessary information. While the fees
associated with a plan’s investment options are an important factor participants should
consider in making investment decisions, no participant should decide whether to contribute to
a plan or allocate his or her account based solely on fees. In many plans the lowest fee option is
a money market fund or other low-risk investment because these funds are the least costly to
manage. It is not appropriate for most participants to invest solely in these relatively lower
return options.'!

ERISA disclosure rules should encourage and facilicate electronic delivery of investment
information to participants. Plans should be allowed to provide online disclosure for every
investment option for those employees who have reasonable access to the Internet.

Streamlining disclosure to mutual fund investots to focus on key information is
underway at the SEC. "> The SEC expects to propose this fall a new summary mutual fund
prospectus that will focus on the information investors need to know, in a form they will use.
With half of defined contribution plan assets in mutual funds, any changes o the disclosure
system for plan participants should be consistent with the summary prospectus that the SEC
develops for mutual funds; otherwise, 401(k) investors will bear the costs of mutual funds
operating under different disclosure regimes. Both the SEC and the Department of Labor have
indicated that the new summary fund prospectus, the work of years of study by regulators and
the investment management commaunity, could serve as a model for disclosure of other
products.

Although fees and expenses are typically disclosed on the basis that they are charged,
some participants may find it useful to have asset-based fees translated into illustrative dollar
amounts, The SEC concluded in 2004 that the most comparable and cost-effective way to give
shareholders an understanding, in dollar terms, of the implications of asset-based fees on their
account was to require a fec example in shareholder reports showing the fee paid on each $1,000
invested.® More complex dollar disclosures simply impose unnecessary costs and would not
facilitate comparability. In 401(k) plans these costs generally would be borne by participants.
‘We recommend that any ERISA requirement to provide participants with disclosure about the
impact of fees on their accounts use a similar hypothetical example.

¢ Congress should not mandate a 401(k) plan’s investment line-up.

One proposal (H.R. 3185) would require 2 401(k) plan to offer an index fund meeting
certain requirements. The Institute is concerned with mandating in federal law that 401(k)
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plans offer a particular type of investment option. Congress should not substitute its judgment
for investment experts and mandate investment choices properly reserved to plan sponsors as
fiduciaries. It also should not endorse one type of investment strategy (indexing) over another
(active management). This represents a significant departure from the basic fiduciary seructure
of ERISA and the Institute is concerned about the precedent this would set.

The mutual fund industry is committed to meaningful 401(k) disclosure, which is
critical to ensuring secure retirements for the millions of Americans that use defined
contribution plans. We thank the Committee for the opportunity to submit this statement
and look forward to continued dialogue with the Committee and its staff.

ATTACHMENTS

o Institute Pohcy Statcment on Retu'cmcnt Plan Disclosure (January 30, 2007) (available

at I r 0 losure
¢ Institute Statement to ERISA Advisory Council (September 20, 2007) (available at
t1p://www.ici.org/statements/tmn dol_disclose tmny.hi

o Joint Trade Association Recommendations on Fec and Expense Disclosures to
Participants in Individual Account Plans {July 24, 2007) (available ac
hup://wwwiici.org/statements/cmltr/2007/07 dol 401k joint com,html)
e Institute Comment Letter to Department of Labor on Fee Disclosure RFI (July 20,
2007) (available at
http://www.ici.or, ments/cmltr/2007/0 e

! Institute members include 8,889 open-end investment companies (mutual funds), 675 closed-end investment
companies, 471 exchange-traded funds, and 4 sponsors of unit investment trusts. Mutual fund members of the
Institute have toral assees of approximately $11.339 trillion (representing 98 percent of all asscts of US mutual
funds).

? Artached to the testimony is a Policy Statement on Retirement Plan Disclosure adopted by the Institute Board of
Governors in January 2007 that reaffirms and chronicles the Institute’s long record in support of better disclosure.
3 Brady and Holden, The U.S. Retirement Marker, 2006, IC1 Fundamentals, vol. 16, na. 3 (July 2007), available ac
4 For example, in 2006, participants in their 20s allocated 59.7% of their accounts to pooled equity investments
and company stock, and only 18.4% to GICs and other fixed-income investments. Participants in their 60s
allocated 35.6% to GICs and other fixed-income investments. See Holden, VanDerhei, Alonso, and Copeland,
401(k) Plan Asset Allocation, Account Balances, and Loan Activity in 2006, ICI Perspective, vol. 13, no. 1, and
EBRI Issue Brief, Investment Company Institute and Employee Benefit Rescarch Institute, August 2007, available
at horp://wwerici.org/pdf/ per13-01.pdf. The 2006 EBRI/ICI database contains 53,931 401 (k) plans with $1.228
trillion in assets and 20.0 million participants.
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* See Holden and VanDerhei, Can 401(k) Accumulations Generate Significant Income for Fusure Retirees? and The
Influence of Automatic Enrollment, Catdh-Up, and IRA Contributions on 401(k) Accumsdations at Retirement, ICI
Perspective and EBRI Issue Brief, Investment Company Institute and Employec Benefit Research Institute,
November 2002 and July 2005, respecrively, available ac hep://www.ici.org/pdf/per08-03,pdf and
hap:/fwww.jci.org/pdf/per11-02.pdf, respectively.

¢ Holden and Hadley, The Economics of Providing 401(k) Plans: Services, Fees, and Expenses, 2006, IC1
Fundamentals, vol. 16, no. 4 (September 2007), available at heep://www.ici.org/pdf/fm-v16n4.pdf.

7 For example, sce Statement of the Investment Company Institute on Disclosure to Plan Sponsors and
Participams Beforc the ERISA Advisory Council Working Groups on Disclosure (September 21, 2004), available
at heyy

* See Investment Company Institute, Understanding Investor Preferences for ‘Mutual Fund Information (2006),
available at hetp://wwwi.ici.org/pdf/rps_06_inv_prefs_full.pdf.

? As described in more detail in the atrached Institure comment leteer to the Department of Labor, disclosure of
this information is appropriate for mutual funds, insurance separate accounts, bank collective trusts, and separately
managed accounts. The same key pieces of information are relevant and should be disclosed for fixed-return
products, where a bank or insurance company promises to pay a stated rate of return. In describing fees and
expenses of these products, for example, the disclosure should explain that the cost of the product is built into the
stated rate of return because the insurance company or bank covers its expenses and profit margin by any retums it
generates on the participant’s investment in excess of the fixed rate of rerurn. In describing principal risks of these
products, the summary should explain that the risks associated with the fixed rate of return include the risks of
interest rate changes, the long-term risk of inflation, and the risks associated with the product provider's
insolvency.

19 Also atrached is the Institute’s comment letter to the Department of Labor regarding improvements to
participant disclosure.

' In 2006, the asset-weighted average total murual fund expense ratio for money marker funds held in 401(k)
plans was 0.43%, comparcd with 0.56% for bond mutual funds and 0.74% for stock mutual funds. Sec Holden and
Hadley, supra note 6. In plans offering investment in employer stock, the employer stock option fund may be the
lowest fee option because essentially no active investment management is involved, but it also would not be
appropriate for participants to invest solely in onc security. This point is made in the Department of Labor’s
publicuion for participants, TakingtbeMystay Out of Retirement Planning, page 11, available at

12 See Statement of the Securities and Exchangc Commlssxon Bcforc the Housc Financial Services Commmcc
(June 26, 2007), available at heep:

07).pdf. The SEC's efforts are consistent thh cﬂ'orts to stmmhnc mutuzl fund disclosure globaﬂy both Canada
and the European Union have proposed to amend their relevant disclosure documents to focus on key
information. See Joint Forum of Financial Market Regulators, Point of Sale Disclosure for Mutual Funds and
Scgregated Funds (Proposed Framework 81-406, Junc 2007) (Canada); Committee of European Securities
Regulators, Consultation Paper on Content and Form of Key Investor Informartion Disclosures for UCITS
(CESR/07-669, October 2007) (European Union).

1* Sec Securities and Exchange Commission, Final Rule, Sharcholder Reports and Quarterly Portfolio Disclosure
of Registered Management Investment Companies, 69 Fed. Reg. 11244 (March 9, 2004).
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In 2005, there were 47 million active participants in 401(k) plans, with their retirement savings invested not
only in mutual funds but also a wide range of other investment products, As 401(k) plans assume increasing
importance for future reticees, plan sponsors must be able 1o make the right choices in setxing up their plans
and participants must have the information necessary to make informed invesement decisions. To that end, the
Insticute urges that the Deparrment of Labor clarify the requirements for disclosure of the fees and expenses
associated with 401(k) plans 1o assist plan sponsors in making meaningful comparisons of products and service
providers, Similarly, we suppart action by the Department of Labor to requite straightforward descriptions of all
the investment oprions available to participants in self-directed plans. To achieve these important goals:

» The Department of Labor should require clear disclosure to employers that highlights the most
pertinent information, including total plan costs.

We believe required disclosure ta employers should focus on the total fees paid by the plan to a service
provider {in the form of a percentage or ratio) and how expenses are atlocaced berween the sponsor and
participants. Required disclosure also should address the various categories of expenses associated with a
plan, including arrangements where a service provider receives same share of its revenue from a third party.
Under ERISA, the obligation to provide this inforwation should rest with those parties having a direct rela-

tionship wich the employer.

h INVESTMENT The b Comsparny Inssiruze (ICI) is the national association of the U.S. musual fund
g COMPANY industry, which manages more than balf of 401(k) assers and advocaes policies 1o make
% %al B INSTVYUTE  retirement savings more effectioe and secure.
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In the late 1990s, the Institute, in cooperation with other private-sector organizations. created 2 Model
401(k) Plan Fee Disclosure Form, which is posted on the Department of Labor website. More recently, the
Instirute also helped develop-a list of service- and fec-telated items that plan sponsors should discuss with
potential providers. These tools serve to identify what services will be provided for the fees charged, show
all forms of expenses, and help employers make meaningful.comparisons among the products and services
offered to the plan. The tools also can be useful to the Department in crafting regulations and other

guidance.

The Department of Labor should require that participants in all self-directed plans receive simple,
straightforward explanations about each of the investment options available to them, including
information on fees and expenses.

In making investment clections under a plan, individuals should receive information on:
» investment objectives;
» principal risks,
» annual fees (expressed in a ratio or fec table),
» historical performance, and

» the investment adviser that manages the product’s investments.

The Department should expand the current disclosure requirements to require plan administrators o
provide participants with a concise surnmary of these five key picces of information for each investment
option. One cffective way to deliver this information is through email and other forms of electronic commu-
nication. Additional information, such as how fees and expenses are allocated among service providers,

should be made available to participants (for example, posted on the Internet).

Such disclosure requirements would fill gaps in the information currently required to be provided to
participants, The existing disclosure regime does not cover all plans in which participants make investment
decisions for their accounts. For plans.that are covered, participants must receive full information about
mutual funds, in the form of the fund prospectus. For other products, important information — such as
operating expenses and historical performance — is available only on request. We support revising current
rules to require 2 summary document for a/ self-directed plans that provides, for each investment product,
the type of information that investors value and use. This information will empower participants in self-
dirccted plans to manage their accounts effectively.

The mutual fund industry is itted to ingful disclosure. Over the past 30 years, the Institute
has supported efforts to improve the quality of information provided to plans and participants and the way

in which that information is presented. Meaningful disclosure is critical to ensuring secure retirements.for

millions of Americans.
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APPENDIX

ICl's Record: 30 Years of Advocating Better Disclosure

The Institute has long acted both in conjunction with other organizations and on its own to enhance the ability
of employers to make appropriate choices for their plans. The Institute also has consistently called for effective
disclosure to plan participants about investment options. This appendix describes the Institute’s efforts over time

to improve disclosure for both plan sponsors and participants.

Disclosure to Participants

For more than 30 years, the Institute has provided specific recommendations to the Department of Labor on the
disclosure participants in self-directed plans should receive about investment options. Through letters and testi-
mony before the Department and the ERISA Advisory Council, we recommended regulatory measures to ensure

that participants and beneficiaries receive adequate information on which to base their investment decisions.

%

In a 1976 letter o the Department, the Institute advocated that when an individual becomes a participant, he
or she should receive complete, up-to-darte information about plan investment options, and, thereafter, regular
and cutrent information as to his or her investments.

» In 1987, the Institute recommended that under then-proposed 404(c) regulations, participants should receive
the kind of information included in a mutual fund prospectus or Statement of Additional Information for all
investment options—not just investment optiens subject to federal securities laws. We repeated this sugges-
tion in 2001 to the Deparrmenc and in testimony in 2004 and 2006 before the ERISA Advisory Council.

£

In 1992, the Institute recommended that where a 404 (c) plan has a limited number of investment alternatives,
plan fiduciaries should be required to provide sufficient investment information about cach option up front.
We urged the Department to specify the investment information that would be deemed sufficient, including
information on fees and expenses and investment objectives.

v

In testimany before the Department in 1997, the Institute asked the Department to address gaps in the
disclosure regime, especially disclosure of administrative fees charged to participant accounts and information
on annual operating expenses, which, for non-mutual fund investment vehicles, are required to be provided
only upon request.

» In 1999, the Institute urged the Department to expand the scope of its proposed rules on clectronic delivery
to cover a broader range of disclosures and recipients.

¥

In testimony before the ERISA Advisory Council in 2004 and 2006, the Institute called for participants to
receive clear and concise summaries of cach investment option, including the product’s investment objective,
principal risks, fee/expense ratio (in the form of a fee table), and information about the investment adviser. In
2006, we added historical performance to the list. In the 2006 testimony, we also urged that this disclosure
regime should apply to all self-directed plans—not just 404(c) plans—and that the Department update and
expand its electronic disclosure rule in light of the increasing role of the Internet.
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Disclosure to Plan Sponsors

The Institute likewise has consistently advocated clear rules for disclosuze to plan sponsors and has developed
various tools for use by sponsors and service providers.

» In 1999, the Institute published a Uniform 401(k) Plan Fee Disclosure Form, developed jointly with the
American Bankers Association {ABA) and American Council of Life Insurance (ACLY). The form, which the
Department posted on its website, is designed to help employets identify 2nd monitor 401(k) plan fees and
expenses and compare the fees and services of different providers.

» In testimony before the ERISA Advisory Council in 2004, the Instituce called for clear, meaningful, and
effective disclosure to plan sponsors. We recommended thar plan sponsors be required to obtain complete
information about investment options before adding them to the plan menu and obtain information
conceraing arrangements where a service provider receives some share of its revenue from a third party. The
Instirute offered to organize a task force to assist the Deparurient in developing a disclosure regime for these
compensation arrangements.

» In 2005, the Institute published 2 Model Disclosure Schedule for Plan Sponsors that might be used to
disclose information on receipt by service providers of revenue from unaffiliated parties in connection with
services to a plan. The Institute began discussions with other trade associations on developing an appropriate
disclosure regime.

» In 2006, the Institute published a 401 (k) plan fee and expense reference tool, developed jointly with the
ACLI, ABA, Securities Industry Association, and American Benefits Council. The tool is 2 list of fee and
expense data elements that plan sponsors and service providers may want to discuss when entering into service
arrangements. We have asked the Department to post the tool on its website.
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Statement of the Investment Company Institute

ERISA Advisory Council
Working Group on Fiduciary Responsibilities and Revenue Sharing Practices

Mary Podesta:
Senior Counsel - Pension Regulation

September 20, 2007

The Investment Company Institute! is pleased to provide its views to the ERISA
Advisory Council as it considers fiduciary responsibilities and revenue sharing practices. This is
the third time in four years that we have testified to the Council on improving the ERISA
regulatory regime in the interests of plan participants.

November of last year was the 25th anniversary of the birth of the 401(k) plan.* The
Insticute marked the occasion with a research retrospective that demonstrates that the 401(k)
plan is a success story for Americans’ retirement security.? As of year-end 2006, 401 (k) plans
held $2.7 trillion in asscts, an amount greater than that held by private defined bencfic plans.*
And this does not count assets that have been rolled over into IRAs. Estimates suggest about
half of the $4.2 trillion in IRAs in 2006 came from 401(k) and other employer plans. The
number of 401 (k) plans grew from fewer than 30,000 in 1985 to around 450,000 in 2006.

Our research also shows that the assets of 401(k) plans are being cffectively deployed to
accumulate retirement wealth. Collaborative research by the ICI and the Employee Benefit
Research Institute (EBRI) demonstrates that participants generally make sensible choices in
allocating their investments® and that a full career with a 401(k) plan can produce adequate
replacement rates at retirement.’

Plan fiduciarics play an essential role in assuring that workers can rely with confidence
on 401(k) plans for retirement saving. Although 401(k) participants make their own
investment decisions in most plans today, fiduciaries are charged with selecting an appropriate
investment menu and entering into reasonable arrangements for the provision of administrative
services to the plan. Often, plans contract to receive access to plan investment options and
administrative services in a full service, or “bundled,” arrangement in which a service provider
offers the entire range of administrative services.

ERISA imposes clear responsibilities on fiduciaries in cntering into any service
arrangements. Under ERISA section 404(a), the fiduciary must act prudently and for the
exclusive purpose of providing benefits and defraying the “rcasonable” expenses of
administering the plan. Under section 408(b)(2), fiduciaries must ensure that a service

p INVESTMENT The I Company Instituee (IC1) is the nationad association of the U.S. mutual find
? COMPANY indusiry, which manages about half of 401(k) and IRA assers and advocates policies to make
% %at B 1NSTITUTE retirement savings more effective and seeuse.
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contract is a reasonable arrangement for necessary services and that “no more than reasonable
compensation is paid therefor.” If a service arrangement does not meet these standards, section
4975(d)(2) of the Internal Revenue Code imposes an excise tax against the service provider.

As we testified in 2004, effective disclosure by service providers to plan sponsors is
essential to enabling plan fiduciaries to enter into and maintain reasonable 401(k) service
arrangements. The purpose of disclosure should be to allow plan fiduciaries to compare service
options and monitor arrangements over time. The Institute has called upon the Department of
Labor to require plan fiduciaries to obtain information from service providers on the services
that will be delivered, the charges the plan will incur, and the extent to which service providers
receive compensation from others in connection with providing services to the plan. To assist
plan fiduciaries in entering into service arrangements, the Institute and others creared a
disclosure tool, discussed in more detail below.

The Instituee’s testimony today focuses on why plans may choose to obtain both
investment and administracive services through a single service provider and how to meet a plan
sponsor’s need for information in entering into and monitoring these service arrangements.

401 ice A mencs
Use of bundled arrangements and asset-based fees

While a wide variety of practices exist, many plans contract with a recordkeeper to
receive both administrative services and access to an array of investment products from which
plan fiduciaries construct the menu of investments offered. The recordkeeper is compensated
for its services to the plan, in whole or in part, by asset-based fees (such as sub-transfer agency ot
distribution fees) paid in connection with the plan’s investment choices. Thesc payments to
recordkeepers from investment providers commonly are called “revenue sharing.” Usinga
single full service provider eliminates the cost to a plan sponsor of dealing with and monitoring .
multiple providers, and provides a single responsible party for all aspects of the arrangement. A
recent survey by Deloitte Consulting and others found that 75% of plan sponsors used a
bundled arrangement.® '

Usingasset-based fees of plan investment options to defray the cost of recordkeeping
and other plan administrative costs does not violate ERISA so long as a fiduciary does not use
its discretion to cause itself to receive revenue sharing.'° ERISA does not require flat charges for
recordkecping services. As the Department stated in testimony to the Working Group on July
11, “many of these arrangements may serve to reduce overall plan costs and provide plans with
services and benefits not otherwise affordable.”

Using asset-based fees to cover administrative services also effectively spreads the costs
of acquiring necessary services over a shareholder or participant base. All mutual fund investors,
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whether in a 401(k) plan, IRA, or taxable account, experience “mutualization.” Some costs of
administering a mutual fund shareholder’s account are relatively fixed, such as the costs of
printing prospectuses and sending shareholder statements. Because mutual funds charge asset-
based fees, shareholders with larger investments subsidize smaller accounts. Similarly, wrap fees
in brokerage accounts and M&E charges in insurance products mutualize certain costs in those
products.

Under the Internal Revenue Code, 2 401 (k) plan and its services must be available to
employees on a nondiscriminatory basis. Assct-based fees allow new participants and those
with lower wages or smaller accounts to participate in plans without the cost of administrarion
falling disproportionately, as a percentage of account balance, on them.

Asset-based fee arrangements also help pay for start-up or service provider transition
costs. Service providers experience significant start-up expenses in servicing a newly created
plan or beginning a client relationship with an existing plan that is moving from a previous
provider. To avoid the plan incurring all those expenses in the first year, asset-based fees allow
the provider to recoup its expenses over several years as assets grow. Absent these arrangements,
employers would be less willing to establish new plans or switch service providers.

Monitoring and reviewing services and fees over time

Plan fiduciaries should monitor and review plan service arrangements from time to
time to assure that they remain reasonable arrangements. In a bundled services arrangement
where a plan recordkeeper receives asset-based compensation to defray the cost of
recordkeeping, one aspect of the review will involve looking at the level of fees if the plan and
participant accounts grow in size.

If the growth of plan assets supports a revision of the arrangement, the plan fiduciary
and service provider have a number of options. One is to lower total plan costs by replacing
existing plan investments with lower-cost options or share classes. Another is to provide the
plan and participants with additional services that were not originally affordable. For example,
as a new plan grows, it may become possible to provide participants with access to investment
advice. A third option for plan fiduciaries might be to negotiate with the recordkecper to share
some of the recordkeeper’s revenue with the plan.! Finally, the plan fiduciary can put the
service contract out for bid to determine whether other service providers might offer
comparable services at a lower cost. According to one recent study, plan sponsors, on average,
evaluate their recordkeeper about every four years.!?

Mutual funds in 401(k) plans

Of the $2.7 trillion in 401(k) assets at year-end 2006, $1.5 trillion, or about 55%, are
invested in mutual funds. As a percentage of total 401(k) asscts, mutual fund investment has
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increased significantly. In 1994 only about 27% of 401(k) assets were invested in mutual
funds.” ,

Institute rescarch suggests that plan fiduciaries are cost conscious when selecting
mutcual funds for cheir 401(k) plans. Attached to this testimony is just-released research on the
fees incurred by mutual fund investors in 401(k) plans. This research updates, with 2006 data,
research we released last year, which married for the first time our extensive research on trends
in mutual fund fees with our tracking of 401(k) plan holdings of mutual funds. Our research
studies mutual fund fees in 401(k) plans because comparable information for other products
offered in 401(k) plans is not readily available.'¢

In the competitive mutual fund market, 401 (k) savers tend to concentrate their assets
in low-cost funds. In 2006, the average stock mucual fund had an expense ratio of 1.50%. This
is the simple average that does not reflect investment concentration: 77% of stock murual fund
assets in 401(k) plans were invested in funds with a total expense ratio of less than 1.00%. On
an asset-weighted basis, the average expense ratio incurred by all mutual fund investors in stock
mutual funds was 0.88%. And the asset-weighted average expense ratio for 401 (k) stock mutual
fund investors was even lower: 0.74%. Similar results can be seen in each broad type of stock
fund, as well as in bond funds. Overall, the asset-weighted average expense ratio across all
mutual fands in 401(k) plans was 0.71% in 2006. These expense ratios include any revenue
sharing that a fund pays to defray the cost of 401(k) plan administration.

401(k) Mutual Fund Investors Tend to Pay Lower-Than-Average Expenses
Percent of assets, 1996-2006
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There are several factors that contribute to the relatively low average fund expense
ratios incurred by 401(k) plan participants. Plan sponsors play a vital role in selecting and
regularly evaluating the plan’s investment line-up to ensure that each option’s fees and expenses
provide good value. Easy access to comparable and transparent mutual fund fee information
helps employees in selecting investments for their accounts.!

Because the costs of trading a murual fund’s portfolio affect total shareholder return,
but are not included in fund expense ratios, the Institute also examined portfolio turnover
ratios of mutual funds used in 401(k) plans.!* Qur research found that 401(k) plan participants
tend to own stock mutual funds with low turnover rates. The average turnover rate in stock
mutual funds held in 401 (k) plans was 46% in 2006, which is lower than the simple average
turnover rate in stock mutual funds generally (86%) and about the same as the industrywide
asser-weighted average rate of 47%.

Average Portfolio Turnover Rate' of Stock Mutual Funds

Percent of ausets, 2001-2006
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ecting Plan Fiduci e 0 io;
Department of Labor section 408(6)(2) project

The Institute believes that we can make certain that plan fiduciaries are equipped to
enter into reasonable service arrangements by assuring that they have the information they necd
to make informed decisions. The Institute supports the Department’s initiative to revise its
section 408(b)(2) regulations to clarify the information thar fiduciaries should obtain in order
to enter into and monitor plan service arrangements. We urge the Department to move quickly
on this project and to take a commonsense, straightforward approach.

The Department should require plan fiduciaries to obtain information from service
providers to the plan on

o  Whar services will be delivered;

®  What will be charged for these services and how expenses will be allocated
between the sponsor and participants;

® Whether and to what extent the service provider receives compensation from
other parties in connection with providing services to the plan,

Disclosure should focus on the cost to the plan of acquiring services, not the cost to the
service provider of delivering the service. ERISA does not require plan fiduciaries to assess
service provider profitability, but rather to enter into contracts that provide for reasonable
compensation. '

A service provider that offers a number of services in a package should be required to
identify each of the services but not to separately break out the fee for each of the components
of the package. Ifa recordkeeper, for example, provides a comprehensive array of services,
including maintaining participant-level accounts, providing custody, and making educational
materials and other services available to participants, it should not be forced to assign prices to
cach component. If the plan sponsor understands the services that will be performed and the
total cost of the service arrangement, it will be able to compare overall cost and quality of the
bundled provider's offer with an unbundled arrangement available to the plan, and fulfill ics
responsibility to enter into reasonable service acrangements.

The Department should address revenue sharing disclosure by requiring that a service
provider disclose to plan sponsors information about compensation it receives from other
parties in conncction with providing services to the plan. This information will allow the plan
fiduciary to understand the total compensation a service provider receives under the
arrangement. It also will bring to fight any potential conflicts of interest associated with

 revenue sharing payments, for example, where a plan consultant receives compensation from a
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plan recordkeeper. The service provider that receives revenue sharing payments should be the
entity required to disclose these amounts.

‘When services are provided to a plan by affiliates of the service provider, a plan
fiduciary should understand all the services provided by the service provider and its affiliates
and the aggregate compensation paid for those services. The service provider should not be
required to disclose how payments within its organization might be allocated among affiliates.
In economic terms, transactions between affiliates are not market transactions, and therefore
the pricing of these transactions is necessarily artificial and should be of no value to plan
sponsors. The reason a firm would choose to organize as a fully integrated firm rather than
contract with third parties is that the firm believes it is more efficient to do so. The goal of
resource allocation within an integrated firm is to allocate resources in a manner that produces
the final bundled product as cfficiently as possible, not to ensure that costs can be accurately
tracked and allocated to the production of any one product component. In this model, any
allocation of revenue, costs and profics among affiliates or business lines has nothing to do with
the services provided by the respective affiliates to the plan, but instead is designed for
budgeting, accounting and other purposes.

Disclosure tool

To assist plan fiduciaries in discussing service arrangements with providers and to help
inform the Department’s consideration of new 408(b)(2) guidance, the Institute, together with
the American Benefits Council, the American Council of Life Insurers, the American Bankers
Association, and the Securities Industry and Financial Markets Association, developed a
disclosure tool and submitted it to the Department in July 2006. Plan sponsors can use the tool
to better understand plan services and fees and appreciate any potential conflicts of interest that
might arise, and any additional compensation providers will receive, through revenue sharing,
The tool was developed with significant input from the plan sponsor, service provider and
consultant communities to reflect best practices used by sponsors, providers and consultants in
today's marketplace.

The tool lists service- and fee-related data elements and is intended, essentially, to help
plan fiduciaries satisfy their obligations under ERISA sections 404(a) and 408(b)(2) to
understand what services will and will not be provided, and the fees for those services. It can be
used regardless of the arrangement, whether a particular provider is offering only one service or
a package of services. A service provider offering several services for a single fee would show the
single fee and make clear what services are included. The tool also can be used when a plan
sponsor works with a consultant in engaging providers and selecting investments and when it
does not.”

The tool takes the approach to revenue sharing disclosure discussed above. Itincludesa
section for plan fiduciaries and service providers to discuss the extent to which a service
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provider receives compensation in connection with its services to the plan from other service
providers or plan investment products. For payments received from unaffiliated parties, the
tool recommends that plan sponsors and service providers discuss:

Identification of the unaffiliated party
Estimate or amount of the payment (including the estimation calculation
methodology), and '

® Information on the source and nature of the payment.

For payments from affiliated parties, service providers would identify the affiliate, state whether
the payment received from the affiliate has any impact on the aggregate revenuc received by the
firm in connection with services to the plan, and provide non-proprietary information about
the nature of the payment. ’

Conclusion

There is no single “reasonable” fec and service arrangement for a 401(k) plan. A plan
fiduciary must consider all the services and investment options being provided, the size and
characreristics of the plan, and the services and fees available from other providers. Full-service
arrangements that use asset-based fees can be an effective way to deliver the services that 401(k)
plans need. The key is that fiduciaries have a process to collect information, compare and
monitor providers, and consider any potential conflicts the arrangements might present. The
Department should act to increase transparency by requiring service providers to describe the
services offered, the charges to be paid, and payments from other parties in connection with
providing services to the plan. We are pleased to testify to the Council about improving 401(k)
disclosure and look forward to working with the Council and the Department to continue
strengthening the 401(k) system.

ATTACHMENTS

& The Economics of Providing 401 (k) Plans: Services, Fees, and Expenses, 2006 (September
2007)

¢ Joint Submission to DOL by ICI, ABC, ACLI, ABA, and SIFMA on Dara Elements
Related to Defined Contribution Plan Fee Disclosure (July 31, 2006)

' ICI members include 8,803 open-end investment companies (mutual funds), 671 closed-end investment
companies, 457 exchange-traded funds, and 4 sponsors of unit investment trusts, Mutual fund members of the ICI
have toral assets of approximately $11.140 trillion (representing 98% of all assets of US mutual funds); these funds
serve approximately 93.9 million sharcholders in more than 53.8 million households.
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20On November 10, 1981, IRS issued proposed regulations under the new scction 401{k) of the Internal Revenue

Code added by Congress in 1978 that clarified the most important interpretative issues under the new law,

including whether ordinary wages and salary could be deferred into the plan.

3 Holden, Brady and Hadlcy, 401 (b) Plans: A 25-Year Retro:pectwe, ICI Perspective, vol. 12, no. 2 (November

2006), available at

4Bradyand Holdcn. Tbe U.S. Retirernent Market, 2006, 1C1 Funda.mcntals, vol. 16, no. 3 (July 2007), available at
; i v

% U.S. Department of Labor, Employee Bcncﬁts Security Administration, Private Pension Plan Bulletin Historical

Tables (March 2007); Cerulli Associates, “Retirement Markets, 2006, Cerulli Quantitative Update (2006),

é For example, in 2006, participants in their 20s allocated 59.7% of their accounts to pooled equity investments

and company stock, and only 18.4% to GICs and other fixed-income investments. Participants in their 60s

allocated 35.6% to GICs and other fixed-income investments. See Holden and VanDerhei, 401 (k) Plan Asset

Allocation, Account Balances, and Loan Activity in 2006, IC1 Perspective, vol. 13, no. 1, and EBRI Issue Brief,

Investment Company Institute and Employee Bencfit Rescarch Institute, August 2007, available ac

‘hetps//www ici.org/stats/res/per1 3-0L.pdf. The 2006 EBRI/ICI database contains 53,931 401(k) plans with

$1.228 wrillion in assets and 20.0 million participants.

7 See Holden and VanDerhei, Can 401 (k) Accumulations Generate Significant Income for Future Retirees? and The

Infl of Automatic Envoll Catch-Up, and IRA Contributions on 401 (k) Accumulations at Retirement, 1C1

Perspective and EBRI Issue Brief, Investment Company Institute and Employee Bencfit Rescarch Institute,

November 2002 and July 2005, respectively, available at htop://www.ici.org/pdf/per08-03.pdf and
:[{www.ici.o £/perl1- respectively.

8 See Statement of Investment Company Institute on Disclosure to Plan Sponsors and Participants Before the

ERISA Advxsory Council Working Group on Dlsclosure, September 21, 2004, available at

> Delomc Consultmg LLP International Foundation of Emplcycc Benefic Plans and the International Society of
Certified Employee Benefit Specialists, Annual 401(k) Benchmarking Survey 2005/2006 Edition.

1% Sec Advisory Opinion 97-16A (May 23, 1997) (Aetna) and Advisory Opinion 2003-09A (June 25,2003}
{(ABM-AMRO).

" In its testimony on July 11, the Department made clear that an arrangement where a recordkeeper shares some
of its revenue with the plan does not violate ERISA and plans have 2 number of options to address che allocation of
revenuc sharing proceeds.

' Deloitte Consulting, LLP, International Foundation of Employec Bencfit Plans and the International Society of
Certificd Employee Benefit Specialists, 4nnual 401 (k) Benchmarking Suroey 2005/2006 Edition.

' Brady and Holden, The U.S. Retirement Markes, 2006, supra note 4.

1'We are not aware of any similar cost analysis for other products held in 401 (k) plans such as insurance company
separate accounts, collective trusts, or separarely managed accounts.

% For other factors that contribute to the relatively low expense ratio incurred by 401(k) plan participants
investing in mutual funds, sec Holden and Hadley, The Economics of Providing 401 (k) Plans: Services, Fees, and
Expenses, 2006, ICI Fundamentals, vol. 16, no. 4 (September 2007).

16 The SEC requires a mutual fund to report its turnover rate, which is broadly speaking a measure of how rapidly
the fund is trading the securities in its portfolio relative to total fund assets. Funds also report information on
brokerage commission costs in the fund’s Statement of Additional Information. Although brokerage commissions
are not included in the expense ratio, a mutual fund reports its net return, which reflects all fund trading costs.

'7 Using the tool is not the only way a plan fiduciary could meet its obligations under section 408(b}(2). Wedo
not believe the Department should adopt a particular form in connection with the 408(b)(2) regulations that
always must be used. A mandated form would not recognize the variety of service arrangements that might exist,
would become outdated over time, and could stifle innovation in the marketplace.
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FILED FLECTRONICALLY

U.S. Department of Labor

Employee Benefits Security Administration
Office of Regulations and Interpretations

200 Constitution Avenue, NW, Room N-5669
Washington, DC 20210 o
Attention: Fee Disclosure RFI

Re: Fee and Expense Disclosures to Participants in Individual Account Plans

Dear Sir or Madam:

The undersigned twelve organizations representing both employer sponsors of defined
contribution retirement plans as well as the financial institutions that provide services to
such plans respectfully submit the attached joint recommendations in response to the
Request for Information (“RFI”) issued by the Department of Labor (the “Department”)
regarding fee and expense disclosures to participants in individual account plans,
published at 72 Fed. Reg. 20,457 (April 25, 2007). We appreciate the opportunity to
provide input on this important matter.

Several of the undersigned organizations worked together last year to develop and submit
joint recommendations and a fee and expense reference tool with respect to the
Department’s ongoing project under ERISA Section 408(b)(2) related to fee disclosure
between plan fiduciaries and service providers. With the same goal of achieving
consensus on how to enhance fee disclosure, an even broader group of interested
organizations has worked together over the past several months to develop joint
recommendations regarding participant-level disclosure of defined contribution plan fee
information. On this important issue, our organizations believe the Department has both
the statutory authority and institutional expertise to improve disclosure of fee information
to participants without new legislation. We hope the attached recommendations, which
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have the support of this broad array of organizations active in the retirement policy arena,
will be of significant use to the Department as it considers what changes to current

disclosure requirements may be appropriate.

Our organizations would welcome the opportunity to meet with Department officials to
discuss the attached recommendations and will plan to be in contact in this regard. In the
meantime, please feel free to contact any of the individuals and organizations listed

below.

Sincerely,

Vs, 0. Rl

Mary Podesta

Senior Counsel — Pension Regulation and
Acting General Counsel

Investment Company Institute

B S Loement

Ann Cammack

Senior Vice President, Taxes

and Retirement Security
American Council of Life Insurers

Mark Ugoretz
President

The ERISA Industry Committee
D U-Vbta,_

David Wray
President
Profit Sharing / 401(k) Council of America

%kbbw

Dorothy Coleman
Vice President, Tax and Economic Policy
National Association of Manufacturers

N

Scott Talbott

Senior Vice President of Government
Affairs

The Financial Services Roundtable

vazal

Jan Jacobson
Retirement Policy Legal Counsel
Anmerican Benefits Council

% Aehd—

Judy Schub

Managing Director

Committee on Investment of Employee

Benefit Assets

Lisa Bleier
Senior Counsel
American Bankers Association

32'7 Vat?

Liz Varley

Managing Director

Securities Industry and
Financial Markets Association

Randel K. Johnson

Vice President, Labor, Immigration, &
Employee Benefits

U.S. Chamber of Commerce

Michael Aitken

Director, Government Affairs
Society for Human Resource Management
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American Bankers Association
American Benefits Council
American Council of Life Insurers .
Committee on Investment of Employee Benefit Assets
ERISA Industry Committee
Financial Services Roundtable
Investment Company Institute
National Association of Manufactarers
Profit Sharing/401(k) Council of America
Securities Industry and Financial Markets Association
Society for Human Resource Management
U.S. Chamber of Commerce

Joint Submission to the Department of Labor:
Recommendations for Participant-Level Disclosure of
Defined Contribution Plan Fee Information

¢ Disclosure Regarding Fees is Important to Defined Contribution Plan Participants.

An increasing number of Americans rely on employer-sponsored defined contribution plans
(such as 401(k)s) to help them accumulate the savings they will need for a secure
retirement. Many defined contribution plan participants make their own investment
elections from among the options offered by the plan and it is important that they have
appropriate information to assist them in making these decisions. Disclosure about the fees
associated with the plan and its investment options are an important component of this
information. All defined contribution plans have costs. Participants often pay these costs
under arrangements that differ from plan to plan. We believe it is beneficial for participants
to have a general understanding of their plan’s fee structure and the overall magnitude of
the costs they bear as well as to receive fee information that is material in selecting specific
investments for their accounts. Disclosure requirements should be evaluated based on
whether information provided will be useful to typical plan participants in making
investment selections. The benefits to participants should be real rather than hypothetical.
More disclosure will not always be better. Under existing legal standards, plan fiduciaries
(typically the employer plan sponsor) and service providers have worked hard to provide
participants with meaningful, clear and concise information about key characteristics of
plan investment options, including fees, and they continually seek to enhance these
disclosures. Our organizations are eager to work with policymakers to improve existing
legal standards regarding disclosure, where appropriate, to ensure that participants have
information to make sound investment decisions. Any prospective enhancements to current
law should foster simplicity, flexibility and efficiency in fee disclosure so that the result is a
stronger defined contribution system for plan participants rather than one weakened by
complex and costly disclosure that fails to serve participants’ interests.

Enhanced Disclosure Requirements Regarding Fees Should Extend to All Participant-
Directed Retirement Plans. New fee disclosure requirements should apply to all
participant-directed individual account retirement plans subject to the Employee Retirement
Income Security Act of 1974 (ERISA) rather than only to ERISA 404(c) plans. In this
regard, the Department of Labor (DOL) has the authority to promuigate disclosure
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standards for all participant-directed individual account retirement plans under ERISA.'
The focus of policymakers should be on improving disclosure practices in all participant-
directed plans, as this will serve participants’ interests more than a detailed reworking of the
ERISA 404(c) regulations.

e Fee Disclosure to Participants Serves Different Needs Than Fee Disclosure to Plan
Fiduciaries. The purposes behind fee disclosure to plan fiduciaries and plan participants
are fundamentally different. In selecting and monitoring service providers and in selecting
a plan’s menu of investment options, plan fiduciaries engage in acts subject to ERISA-
imposed obligations, including to act prudently and in the best interest of participants, to
pay no more than reasonable compensation and to avoid prohibited conflicts of interest.
Such fiduciary determinations are aided by having detailed information about the services
provided, fees charged and compensation earned by plan service providers (including
through revenue sharing from third parties). Participants, on the other band, do not select
among service providers or determine the menu of plan investment options. They choose
investments for their account from a menu of plan investment options selected by the plan
fiduciary. The fees associated with the plan and its investment options are only one of a
number of important criteria for making sound investment decisions. The voluminous and
detailed information about plan fees and provider compensation (including revenue sharing)
that is typically appropriate for plan fiduciaries to consider will not help participants select
among plan investment options. Rather, providing this detail to plan participants could
impair sound decision-making by overloading them with information, elevating fees above
other investment selection criteria (wWhich can produce poor investment decisions) and
contributing to the decision paralysis that keeps some participants from joining plans. In
light of the many other disclosures plans are required to provide to participants, an
additional notice that is unduly detailed or technical will often be a source of aggravation to
participants, reducing their interest in plan information generally. Policymakers should
keep in mind the distinct purposes behind plan fiduciary and plan participant fee disclosure
as they craft new participant disclosure rules.

s Disclosure to Participants Should Include Expenses That Affect Participants’ Choices.
Participants should be informed of the asset-based fees they will be charged for
participating in the plan (typically expressed.as.a rate, in basis points), whether such fees
are levied by particular investment options or charged regardless of the specific investment
options selected by the participant. Fee disclosure to participants about investment options
should also include any additional per-participant charges associated with the investment,
such as charges for buying, selling or redeeming the investment (such as front- and back-
end sales charges, redemption fees and market value adjustment charges). Plans also
should inform participants about the existence of any plan administration or ongoing service
charges that participants will pay on a per account (rather than an asset-based) basis. In
some plans, asset-based charges on investments not only finance investment management
but also defray other plan costs (such as plan administration). Where this is the case,
participants should receive a general disclosure that the assct-based fees on investments

! DOL has authority under ERISA Section 505 to require that all participants who have the right to direct investment of
their accounts have basic information about plan investment options. ERISA Section 505 grants DOL authority to issue
such regulations as are necessary or appropriate under Title I of ERISA, which includes the statute’s fiduciary
responsibility requirements. In addition, ERISA Section 109 grants DOL authority to prescribe the content of various
reports and documents, including materials furnished or made available to participants.
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defray other plan costs. More detail about the components of asset-based fees is not
relevant to the total cost of investing, which is the information participants need. By
disclosing the rate of asset-based fees together with information on any additional per
account administrative charges, participants will be provided with a clear understanding of
the costs of investing under the plan. Participants should also be informed that some
transactions or services (e.g., plan loans or use of investment advice, managed account or
brokerage window services) will result in additional charges to participant accounts, the
specifics of which will be disclosed at the time the participant uses these services. Because
most of these transactional charges will never apply to most participants, requiring detailed
disclosure to all participants as to the specifics of such charges would make fee disclosure
cumbersome and obscure the core information. Detailed information about costs for
participant-initiated transactions and services should be made available upon participant
request and provided at the time of the transaction. Plan fiduciaries should have flexibility
to determine the precise form of the key fee disclosures discussed herein based on the facts
and circumstances, but they will typically be expressed as a rate (in basis points) and/or as
an illustrative dollar charge.

Fee Information Should Appear Alongside Other Key Information Participants Need
to Make Investment Decisions. Fees should be disclosed along with other information
participants need to make informed investment decisions. Fee information should not be
elevated so as to suggest: that fees are the most important factor in selecting investments
from among the plan’s options. An undue focus on fees in new required disclosures might
encourage participants to select the plan’s lowest-cost investment option, which may not be
the best choice for a participant. Instead, fees associated with a plan’s investment option
should be disclosed together with other key information: the option’s investment objective
and product characteristics, its historical performance and risks and the identity of the
investment advisor or product provider. This information should be conveyed in clear and
simple terms, and plan fiduciaries should have flexibility to determine the format in which
the information is communicated to participants. Web-based disclosure of information
about investment options will often be the most useful because it permits participants to
browse multiple interrelated pieces of information and access more detailed information
about a given investment option or topic of interest to them.

Policymakers Should Be Sensitive to Costs When Imposing New Disclosure
Requirements. While participant disclosure should provide sufficient information on fees
and other key investment option characteristics for participants to make sound investment
decisions, new disclosure requirements come with added costs. Such costs must be justified
in terms of providing a material benefit to participants selecting among plan investments.
The costs of some potential disclosure requirements would simply be exorbitant and
unjustified. Any new disclosure requirements necessarily will impose expenses and
burdens on both plan sponsors and plan service providers and will come on top of the
multitude of new and costly disclosures required under the Pension Protection Act of 2006.
The costs of new disclosure requirements are likely to be reflected in higher prices for plan
administrative services, which are payable from plan assets. As a result, in many defined
contribution plans the added costs of new disclosure requirements are likely to be borne in
substantial part by plan participants. Plan fiduciaries and providers also will be concerned
that expanded disclosure requirements could result in new and costly liabilities, a result that
would further increase expenses in the system. New disclosure costs and potential
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liabilities could deter some small employers from sponsoring a qualified retirement plan for
employees. Given these considerations, it is imperative that new participant disclosures be
focused squarely on providing participants with information that will actually be useful in
making investment decisions.

Use of Electronic Technologies to Provide Plan Investment and Fee Information
Should Be Strongly Encouraged. One important way to reduce costs and provide more
useful information is to take full advantage of electronic mechanisms for delivering and
providing access to information. New rules should move beyond existing regulations to
permit, and indeed encourage, employers to use internet or intranet posting to deliver and
provide access to fee and other information on plan investment options. (We recognize that
certain participants without computer access will continue to need access to paper copies.)
Notifying participants about the posting or availability of required disclosures on websites
will typically be the most inexpensive method of delivery and should be promoted under
new disclosure rules. As is common today, plan fiduciaries will work with service
providers to provide required information on plan investment options to participants and
should be able to connect participants directly to content on the websites of service
providers (via click-through web links or otherwise) rather than having to maintain all
information on plan investment options and fees on their own internet or intranet site.

Disclosure of Fees and Other Plan Investment Information Should Facilitate
Comparisons. While plan fiduciaries should retain flexibility to determine the specific
format for communicating fee and other plan investment information to their particular
participant population, they should strive to disclose the information in a form that
facilitates comparison across the plan’s investment options. At the same time, unique
features of particular investment options also would have to be communicated. Web-based
disclosure methods and tools are likely to be the most useful as they can visuaily convey the
full range of plan investment options while allowing participants to access more detailed
information about each option via click-through web links.

Participants Should Have Access to Fee and Other Investment Information at
Enroliment and Annually Thereafter. Participants should receive disclosure about plan
fees (asset-based fees, transaction charges associated with investment options, any separate
per account administrative fees and the potential for participant-initiated transaction and
service charges) and the other key characteristics of investment options when they enroll in
the plan and select plan investments for the first time. Some plans, particularly ones that
have formulas for reducing plan fees as assets grow, will not know in advance the exact
asset-based or per account fee levels that participants can expect in the year ahead. Asa
result, plan fiduciaries should be permitted to use fee levels from the most recently
concluded plan year in the fee disclosures they make to participants at enroliment. In
addition, on an annual basis, plan fiduciaries should inform participants where they can find
or how they can request updated information on fees and other characteristics of plan
investment options (by providing a click-through web link or directing them to an internet
ot intranet website, telephone number or plan official). Plan fiduciaries should have
flexibility as to whether to make this annual disclosure -- regarding where participants can
find or how they can request such information — a stand-alone communication or a
component of an existing disclosure document. Plan fiduciaries should ensure that the
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underlying general information on fees and other characteristics of plan investment options
is updated annually to reflect any changes.

Plans Should Disclose to Participants Administrative and Transaction Dollar Charges
Deducted from Participant Accounts. Participants should receive disclosure regarding
any administrative or transaction flat dollar charges that have been deducted from their
accounts. Such charges would include per account flat dollar charges imposed on all
participants for the costs of plan administration as well as any dollar charges that result
from purchases or sales of particular investments or from participant-initiated transactions
or services (such as plan loans). Plan fiduciaries should have flexibility as to the means and
timing of such disclosures. For example, some fiduciaries may include this information in
quarterly benefit statements while others may include it in a confirmation notice following a
particular transaction. .

Participants Have Access to Education Materials that Provide Context for Fee and
Other Plan Investment Information, Participants make the best use of information about
their plan investment options (including information regarding fees) when this information
builds on basic investment education. The Pension Protection Act of 2006 (PPA) requires
that participants have access to investment education materials and a new requirement in
this area is not needed. Under PPA, the quarterly benefit statements provided to
participants who direct their retirement plan investments must include a notice directing
participants to a Department of Labor (DOL) website on individual investing and
diversification (http://www.dol.gov/ebsa/investing html). This website includes the DOL’s
brochure, A Look at 401(k) Plan Fees. Plan sponsors may wish to direct participants to this
resource at other times, including at enroliment when they provide participants with initial
information on plan investment options and fees. -Plan sponsors will also likely want to
continue to draw on investment education materials that they and their service providers
develop. Given the extensive work by the private sector in the investment education area
and the new prominence of the DOL’s individual investing website as a result of the PPA
requirement, we recommend that the DOL establish a formal and periodic process to seek
private-sector input regarding the contents of its site.
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Office of Regulations and Interprerations

Employee Benefits Security Administration, Room N-5669
U.S. Department of Labor

200 Constitution Avenue, N.W.

Washington, DC 20210

Attention: Fee Disclosure RFI
Ladies and Gentlemen:

The Investment Company Institute! appreciates this opportunity to comment on the
Department’s Request for Information on fee and expense disclosure to participants in individual
account plans. The Institute has long supported effective disclosure to participants and plan sponsors.
The artached Policy Statement affirms that support and contains a chronology of the Institute’s three
decades of efforts to improve disclosure. In crafting 401(k) plan participant disclosure requirements,
the Department should give priority atcention to the following:

Participants in all self-directed plans should receive simple, straightforward explanations
about each investment option, including information on fees and expenses. This should apply
regardless of product type, and regardless of whether the plan sponsor intends to comply with the
Department’s regulation under section 404{c) of ERISA.

Fees and expenses are only one piece of necessary information. While the fees associated
with a plan’s investment options are an important factor participants should consider in making
investment decisions, no participant should decide whether to contribute to the plan or allocate his or
her account based solely on fees. In many plans the lowest fee option isa money market fund or other
low-risk investment because these funds are the least costly to manage,? but it is not appropriate for

}ICI members Include 8,766 open-end investment companies {mutual fands), 670 closed-end investment companies, 440
exchange-traded funds, and 4 sponsors of unit investment trusts. Mutual fand members of che ICI have total assets of
approximarcly $11.242 urillion (represcnting 98 percent of all assets of US murual funds); these funds serve approximatcly
93.9 million shareholders in more than 53.8 million households.

21n 2005, the asset-weighted average toral mucual fund expense ratio for money market fands held in 401(k) plans was
0.42%, comparcd with 0.58% for bond mutual funds and 0.76% for stock mutual funds. Holden and Hadley, The
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most participants to invest solely in these relatively lower return options. In plans offering investment
in employer stock, the employer stock option fund may be the lowest fee option because essentially no
active investment management is involved, but it also would not be appropriate for parricipants to
invest solcly in one security? Any regularory action by the Department to improve disclosure to
participants in 401(k) plans should not place undue emphasis on fees over other vital pieces of
informarion participants need to make informed investmentdecisions.

While disclosure could be improved, the 401(k) system is working. Institute research shows
that participants generally make sensible choices in allocating their invesuments.* As we explain below,
in the competitive mutual fund market, 401(k) savers also tend to concentrate their assets in low-cost
funds. In 2005, 77% of stock mutual fund assets in 401{k) plans were invested in funds with-a cotal
expensc ratio of less than 1.00%.5 And collaborative research by the Institute and the Employee Benefic
Research Institute demonstrates that a full career with 401(k) plans can produce adequate replacement’
rates at retirement The biggest challenge in ensuring adequate retirement security for all Americans
lies in encouraging more small employers to offer aworkplace plan. Disclosure reform should seck to
improve the 401(k) system without imposing burdens, costs and liabilities that deter employers from
offering plans.

The Department’s disclosure rules should codify best practices and leverage the Internet.
Mutual funds and other financial service providers active in the 401(k) market have developed
innovative ways to present key investment information in a concise format that participants value and

et

Economics of Providing 401(k) Plans: Services, Fees, and Exp IC1Fund Is, vol. 15, no. 7 (November 2006),
available ar hup://www.ici.org/pdf/fm-v1SnZ.pdf.

3 This point is made in the Departmen’s publication for participants, Taking the Mystery Out of Rmrzmmt Planning, page
11, available at hup;//www.dol.gov/chsa/publications/NRTOC heml.

4 For example, in 2005, participants in their 205 allocated 62% of their accounts to pooled equity investments and company
stock, and only about 20% to GICs and other fixed-income inrvestments. Participants in their 60s allocated nearly 40% to
GICs and other fixed-income investments. See Holden and VanDerhei, 401(k) Plan Asses Allocation, Account Balances, and
Loan Adivisy in 2005, ICI Perspective and EBRI Issue Brief, Investment Company Institute and Employee Benefic
Rescarch Instirute, August 2006, available at husp://www.ici.org/stats/res/perl2-0L.pd€ The 2005 EBRI/ICL darabase
contains 47,256 401(k) plans with $1,026 billion in asscts and 17.6 million participants.

$ See Economics of Providing 401 (k) Plans: Services, Fees and Expenses, supra note 2.

¢ Sec Holden and VanDethei, Can 401 (k) Accumulations Generate Significant Income for Future Retirees? and The Influence
of Automatic Enrollment, Casch-Up, and IRA Contributions on 401(k) A lations at Reti , ICI Perspective and
EBRI Issue Bricf, Investment Company Institute and Employee Benefit Research Institute, November 2002 and July 2005,
respecrively, available at hoep:/ /srww.ici.org/pdf/per08-03.pdf and hrep://www.ici.org/pdf/per1 1-02.pdf, respectively. The
latter rescarch was cited in the Department’s defanlt investment propasal. Sce 71 Fed. Reg,'56806 n.1 (Seprember 27,
2006).
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use. The Internet is a particularly effective and efficient means to deliver disclosure, because of its
ability to offer fayers of information.

Disclosure rules should focus on the decisions participants have to make and the
information they need to make those decisions. The purposes behind fee disclosure to plan sponsors
and participants differ. Participants have only two decisions to make: whether to contribute to the
plan (and at wha level) and how to allocate their account among the investment options the plan
sponsor has selected. Disclosure should help participants make those decisions. Voluminous and
detailed information about plan fees could overwhelm the average participant and could result in some
employees deciding not to participate in the plan. On the other hand, plan sponsors, as fiduciaries,
must consider additional factors in hiring and supervising plan service providers and selecting
investment options. The Institute has consistently supported efforts to ensure plan sponsors have the
detailed information they nced as fiduciaries to select and monitor service providers and review the
reasonableness of plan fees” The Institute strongly supports the Department’s decision to keep its
project related to disclosure to plan fiduciaries under ERISA section 408(b)(2) distinct from this
project related to participants.

Our responses to the Department’s specific questions are below.

L What basic information do participants need to evaluate is ent
under their plans? If that information varies depending on the nature or type of i mve:tmmt option
(options offered by a registered i t company, options offered under a group annuity contract,
life cycle fund, stable value product, etc.), please include an explanation.

Participants should receive the following key pieces of informartion for each investment product
offered under the plan:

Types of securities held and investment objective of the product
Principal risks associated with investing in the product

Annual fees and expenses cxpressed in a ratio or fee table
Historical performance

Investment adviser that manages the product’s investments

7 For example, see Statement of the Investment Company Instituce on Disclosure to Plan Sponsors and Participants Before -
the ERISA Advtsory Council Wotkmg Groups on Disclosure (Scpmmbu 21, 2004), available at :
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This list is informed by research on what information investors actually consider before
purchasing murual fund shares?® The top items sharcholders considered in making decisions included
fund fees and expenses, historical performance, risks associated with the fund, and typesiof securities in
which the fund invests. Our research also found that investors find a summary of information more -
helpful than a detailed document®

This basic information should-be provided on all investment options available under the plan,
regardless of type. . Disclosure of this information is appropriate for mutual funds, insurance scparate
accounts, bank collective trusts, and scparately managed accounts. In discussing fees and expenses, for
example, the disclosure for any pooled vehicle should disclose the operating expenses of the pooled
fund. In discussing the principal risks, the disclosure should explain the risks associated with the stated
investment ob)ccuvcs and strategies.

The same key picces of information are relevant and s.hould be disclosed for fixed-rerurn
products, where a bank or insurance company promises to pay a stated rate of return. In describing fees
and expenses of these products, for example, the disclosure should explain that the cost of the product is
built into the stated ratc of return because the insurance company or bank covers its expenses and profit
margin by any returns it generates on the participant’s investment in excess of the guaranteed rate of
recurn. In describing principal risks of these products, the summary should explain that the risks
associated with the guaranzeed rate of return include the risks of interest rate changes, the long-term
risk of inflation, and the risks associated with the product provider's insolvency.

2, Whas specific information do participants need to evaluate the fees and expenses
(such as investment management and 12b-1 fees, survender charges, market value adjustments,
etc) attendant 10§ ¢ options under their plans? If that information varies dependingonthe - -*
natuse or type of option, or the particular fee arrangement relating to options (e.g., bundled service
arrangements), please include an explanation.

Participants should receive information on annual operating expenses®® for any product where
the investment return is based on the return of the underlying assets minus the operating cxpenses

* See Understanding Investor Preferences for Mutual Fund Information, Investment Company Instirute (2006), available at
hespslferewiidi,org/pdf/rpe_06_iny_prefs fullpdf The srudy included in-home interviews with 737 randomly selected
investors who had purchased shares in stock, bond, or hybrid mutual funds cutside retirement plans ac work in the
preceding five years. Although this study focused on investors who purchased mutual funds in the recail market, we believe
its indings are relevant to the decisions participants make in cmployer plans.

? Nearly nine in ten sharchold: prefen ary of murual fund information, cither by icselfor alongwuh adua.ded
d See Und di Prefe  for Mutual Fund Information, supra note 8. '

1

1 A murual fund prospectus includes a standardized fee table that sets forth total expenses, whxch is the most relevant
number to most investors. The fee table also breaks the total expense ratio into

1 D'
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(including investment management, distribution expenses, morrality and expense (M&E) charges,
insurance wrap fees, and bank insurance protection fecs), as long as those expenses are being borne by
the participant. This would include murual funds, bank collective trusts, separately managed accounts,
and variable insurance products. A product should not be exempt from this requircment solely because
it has some insurancc features, such as a death benefit or annuity right at distribution.

The needs of participants would be best served by regusring a simplified disclosure statement to
include the total expense ratio. For most participants this is the key number. If the Department
determines to require a breakdown of an expense ratio into constituent parts (such as the murual fund
expense ratio depicted in a mutual fund fee table), it should require the same of all similar investment
products, to preserve comparability.

In addition, the Department should require disclosure of any transaction fees imposed at the
time of purchase (brokerage or insurance commissions, sales charges or front loads") or at the time of
sale or redemption (redemption fees, deferred sales loads, surrender fees, market value adjustment
charges). For products with these charges, it is important that participants be informed of them before
investing,

Some “costs” of investing are not part of operating expenses, such as brokerage commissions.
Instead, brokerage commission costs reduce the fund’s capital gain (or increase capital loss) on a
portfolio security invesement. The cffect of brokerage commissions and other trading costs are
disclosed in fund performance, however. Mutual funds provide information on the fund’s portfolio
turnover rate in the prospectus and semi-annual sharcholder reports and on brokerage commissions in
the fund's Statement of Additional Information. While information on commissions could be helpful
to a plan sponsor in selecting the plan’s investment line-up, most participants will not find this
information useful in making investment allocations.”? This information should be available upon
request or on the Internct.?

distribution (12b-1), and other expenses. The fee table also discloses any transaction costs (e.g, sales charges) associated with
investing in che fund. .

"' Front loads are not common in defined contribution plans. As 0f2005, almost three-quarters of mutual fund assets in
401(k) plans were held in no-load funds. The remaining one-quarcer was held in load fands, but predominately in fund
shares that do not charge retirement participants 2 front-cnd load. See The Economics of Providing 401 (k) Plans: Services,
Fees, and Expenses, supra note 2.

1 Other so-called transaction costs, such as “spread costs,” *market impact costs,” and “opportunity costs,” cannot be
quantified and expressed with accuracy. These costs are disclosed indirectly, however, in fund performance information.

See Institute Letter to the SEC re: Commission Request for C on M o Improve Disclosure of Mutual Fund
Transaction (File No. $7-29-03) (Feb: 23, 2004), available at:

¥y CImCD m Q04/04 scc_port_disclosc_com.hum

** Any disclosute requircments impose by the Department regarding trading costs should apply to all invescment options
where trading affects the product’s investment return.
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3 To what extent is the informasion participants need to evaluase investment
yptions and the attendant fees and expenses not currently being furnished or made available to
them? Should such information be required 1o be furnished or made available by regulation or
otherwise? Who should be responsible for furnishing or making available such information? Whas,
ifany, additional burdens and/or costs would be imposed on plan sponsors or plans (plan
participants) for such disclosures?

As the Government Accountability Office found, current disclosure rules produce uneven
disclosure, depending both on whether the plan seeks to comply with ERISA section 404(c) and
whether an investment option is registered under the Securities Act of 1933 One important gap is
that plans that do not rely on section 404(c) are not required to provide any particular investment
information to participants. In plans complying with section 404(c), the Department does not
currently require that participants receive annual fee or historical return information unless they
affirmatively ask for it (and then only if the plan has that information). On the other hand,
participants automatically receive this information with respect to mutual funds and other products
registered under the 1933 Act because the Department requires that they receive a prospectus. In
practice, some providers of stable value funds or other pooled products that are not registered under the
1933 Act provide disclosure modeled on murual fund disclosures, while others provide narrative
information which may only contain some of the information mutual fund investors receive.

Plans should be reguired to provide the key investment information for each investment
option. The plan administrator (or other designated plan fiduciary) should have the obligation to
provide this information, although financial service providers and retirement plan recordkeepers will
continue to play a role in producing this information in a form that can be given to participants.

The costs associated with disclosure generally are paid by participants, through increased
investing costs, increased account charges, or a decrease in another component of employee
compensation. We believe that the changes we recommend-will not impose material costs or significant
burdens. In section 404(c) plans, the identified plan fiduciary (typically the plan administrator) already
has an obligation to provide information for each investment option about investment objectives, risk
and return characteristics, the:identity of the investment manager, and transaction fees associated with-
the product. Adding historical performance and annual fees-to that list should not impose significant.
burdens on plan fiduciaries or require product providers.to incur costs in deriving this informarion.

Voluminous and detailed additional disclosure, on the other hand, could create substantial
burdens on plan sponsors, service providers, and investment products. For example, individualized
disclosure of what a participant paid on a dollar basis would involve costly systems changes chat would

“ Government Accountability Office, Changes Needed to Provide 401(k) Plan P,
Better Information on Fees, GAO-07-21 (November 2006), pp 18-19. .

re

and the Dep of Labor




162

Office of Regulations and Interpretations
Fee Disclosure RFI

outweigh any benefit from this information. See answer to question #19, below. This is especially true
where plan investment options come from a number of different providers.

4 Should there be a requirement that inf tion relating to i
under a plan (including the attendant fees and axpemes) be pmmded to participanisin a summary
andfor uniform fashion? Such 4 requirement might provide thas: A) all investment options
available under a participant-directed individual account plan must disclose information to
participants in a form similar to the profile prospectus utilized by registered investment companies;
or B) plan fiduciaries must prepare a summary of all fees paid out of plan assets directly or indirectly
by participanss andlor prepare annually a single document setting forth the expense ratios of all
investment options under the plan. Who should be responsible for preparing such documents? Who
should bear the cost of prrpanngmcb documents? What are the burden/cost xmplmmom for plans
of making any r cb:wge.\"

(-4

As stated above, we believe that participants should receive a summary with the key
information for each investment option. The mutual fund profile permitted by Rule 498 under the
Securities Act of 1933 (sometimes called the profile prospectus) is one way to provide summary
information on mutual funds, but it is no the only way.

It is common practice today to provide a “fund fact shect” to 401(k) participants, although a
fund profile is sometimes used instead. These helpful tools, which are typically limited to one or two
pages, provide basic information about a fund’s investment objectives, risk, historical performance, and
fees, in a format that investors find useful. They often use charts and graphs, which investors prefer
over narrative descriptions.’ The SEC is developing a new streamlined disclosure document for
mutual funds.® (SEC rules for using the document are expected to address liability issucs that
prevented the fund profile from gaining wide use.)

These concise documents could serve as models for other products. We understand that the
Department has begun coordination with the SEC. It is critical that any simplified disclosure
document that the SEC develops for mutual funds be consistent with what the Deparement requires in
the context of 401(k) investors; otherwise, 401(k) investors will bear the costs of murual funds
operating under different disclosure regimes.

The Department should not mandate that participants receive a list showing only the
investment options under the plan and the expense ratio for each. Without the context of other key

1% See Understanding Investor Preferences for Mutual Fund Information, supra note 8.
16 See St of Securities Exchange C ission Before the House Financial Scmo:s Committee (June 26, 2007),




163

Office of Regulations and Interpretations
Fee Disclosure RFI

investment information—objectives, risks, historical performance—a list of this sort will elevate fees as
a consideration above all clse, and encourage inappropriate investment decisions.

Fec information should always be disclosed in the context of the other key information
participants need to make good investment decisions. Many plans make available only one investment
option for a particular asset class or investing style. For example, there may be only one large cap
growth stock fund, one small cap stock fund, one money matket fund, one suite of lifecycle funds, exc.
The average investor gains little from knowing that the plan’s lifecycle retirement fund has an expense

" ratio of 0.75%, the money market fund has an expense rario of 0.40%, and the plan’s employer stock

option has a zero expense ratio. Participants in these plans who look only ar fees likely will make
inappropriate long-term asset allocations.

Institute research shows that retail mutual fund investors routinely consider other factors such
as risks and historical performance in addition to fees before purchasing mutual fund shares.” The
Department should not mandate that 401(k) participants receive a document that implies they should
consider only one piece of informatjon.

s. How is information concerning investment options, including information
relating to investment fes and expenses, communicated to plan participants, and how often? Does
the information or the frequency with which the information is furnished depend on whether the
plan is intended to be a section 404(c) plan?

Many Institute members that offer recordkeeping services to 401(k) plans provide the employer
with “fund fact sheets” for each investment option under the plan. These fund fact sheets typically are.
available on a website maintained for the plan, so anytime a participant logs in he or she can access basic
information about the plan’s options (including these in which he or she is not invested). Disclosures
similar to mutual fund fact sheets are often provided for stable value funds or other pooled products,
although there tends to be less uniformity regarding products other than mutual funds.

Some fund fact sheets provide a breakdown of a fund’s expense ratio (by investment
management, distribution (12b-1) and other administrative expenses). Other fund fact sheets simply
disclose the total expense ratio. For most investors, the total expense ratio is the key number, and
additional breakdown is available in the fund’s prospectus.

We understand from our members that the information or the frequency with which the
information is furnished generally does not depend on whether the plan sponsor has determined the
plan is a section 404(c) plan. Recordkeepers and third party administrators design their recordkeeping

V7 See Understanding Investor Prefevences for Mutual Fund Information, supra note 8.
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systems, call centers, voice response systems, and websites to comply with section 404(c) disclosure
requircments.

6. How does the availability of information on the internet pertaining to specific
plan investment aptions, including information relating to investment fees and expenses, affect the
need to furnish information to participants in paper form or electronically?

Because of the increasing availability and use of the Internet, any rules issued by the
Department should encourage and facilitate electronic disclosure of investment information. Web-
based layered disclosure gives 401{k) participants both basic information and, for those seeking i, the
ability to “click through” to more detail. The Department’s rules should allow plans to make detailed
information and documents, such as the mutual fund prospectus, available online or in paper upon
request. Plans also should be able to provide the basic summary information that we recommend for
every single investment option online, unless an employee does not have reasonable access to the
Internet. '

Access to the Internet is growing dramatically. The Institute has conducted extensive research
on access to and use of the Internet by U.S. houscholds generally and mutual fund investors specifically.
An Institute study from 2005 reports that four out of five Americans have Internet access, up from less
than one-quarter of Americans in 1997.!* Among cerrain groups, such as those with a college
education, Internet access is nearly universal, but Internet access also has grown significantly among
other groups. For example, 64 percent of U.S. adults with 2 high school education or less report having
Internet access in 2005, as compared to 10 percent in 1997. Only 8 percent of people age 55 or older
had Internet access in 1997—by 2005, the number grew to 64 percent. Among those with a houschold
income below $50,000, the share with Internet access grew from 14 percent to 64 percent in that period
(1997-2005) 2

A 2006 Institute study of Americans who own mutual funds (whether through employer plans
or through the retail market) found that over 90 percent have access to the Internet. The study found
that 71 percent of those with Internet access go online at least once a day. Three-quarters of

*® The Report of the 2006 ERISA Advisory Council's Working Group on Prudent Investment Process also recommended
mlaxmg the Department s ru.ls for elactromc disclosure by moving to a “reasonable access™ model. See

¥? See West and Leonard-Chambers, Musual Fund Shareholders’ Use of the Internet, 2005, ICI Fundamentals, vol. 15, no. 2
(February 2006).

¥ Seec Mutual Fund Sharcholders' Use of the Internes, 2005, supra note 19,
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shareholders who go online use the Internet to access their bank or investment accounts, and 57
percent use the Internet to obtain investment information.”!

Most 401(k) plan recordkecpers maintain a website that gives participants continuous access to
their accounts, continuous access to information about the plan’s investment options, and easy access to
plan features. Many participants enroil online using this systcm, and at the time of enrollment, have
web access to the key information abour each investment option. Often each investment option’s key
features arc provided through interactive web pages, allowing “click through” to more derail and
additional documents like prospectuses and annual reports.

Oour research finds that shareholders prefer a summary of murual fund information instead of a
detailed document. Only 34 percent of mutual fund sharcholders surveyed indicated that they
consulted the prospectus before making their most recent purchase of fund shares. About half

indicated they generally do not read or read very little of the prospectus they receive

Plans should have the option to make more detailed documents—such as mutual fund
prospectuses and similar investor reports for other commingled products and insurance products—
available online or in paper upon request.

7. Whas changes, if any, should be made 1o the section 404(c) regulation, to
improve the information required to be furnished or made available vo plan parvicipanss and
beneficiaries, and/or ro improve likelibood of compliance with the disclosure or other requirements
of the section 404(c) regulation? What are the burden/cost implications for plans of making any
recommended changes?

As an initial marter, the Department should take the basic disclosure obligations out of section
404(c) and apply them to all pamcnpant—ducctcd defined contribution plans See answer to question
#15, bclow

The current 404(c) disclosure rules impose special requirements on mutual fands and other
investments subject to the Securities Act of 1933. For these investment options, plans must provide
participants with a copy of the fund’s prospectus, which contains all the key information, including fees
and historical performance. For other investment options, key information, such as annual operating
expenses and historical performance, is required to be provided only upon request and only if that
information has been provided to the plan.

1

¥ See West and Leonard-Chambers, Qunership of Musual Funds and Use of the Inernet, 2006, 1C1 Fundamenals, vol. 15,
no. 6 (October 2006).

2 Sec Understanding Investor Preferences forMutual Fund Information, sapra note 8,
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The Reporr of the 2006 ERISA Advisory Council’s Working Group on Prudent Investment
Process explained the gaps in the section 404{c) regulation this way: -

“Overall, the testimony received told the Working Group that the current disclosure
system results in significant gaps in the information that participants receive about
some products and can produce information overload with respect to other products.
Several witnesses testified that while murual funds are the casiest investment to
understand by participants ~ mutual funds have the heaviest burden when it comes to
disclosure. By the same token less regulated and harder to understand investments
might not even provide information regarding fees and performance.™

8 To what extent should participant-directed individual account plans be required
fo provide or promote investment education for participants? For example, should plans be required
or encouraged to provide a primer or glossary of i related terms relevant to a plan's
investment options (e.g., basis point, expense ratio, benchmark, redemption fee, deferved sales
charge); a copy of the Department’s bookict entitled “A Look at 401(k) Fees”

(hitp://wnw.dol gov/ebsa/publications/401k_employee.html) or similay publication; or .
investment research services? Should such a publication include an explanation of other investment
concepts such as risk and resurn characteristics of available i ¢ options? Please explai

views, addressing costs and other issues relevant to adopting such a requirement.

Itis common for plans to provide or promote investment education to participants? The
Department should encourage participant education, including through its own website, but should
not mandate specific requirements.

Plan sponsors and service providers have long supported investment education for participants
and mutual fund companies have been leaders and innovators in helping savers understand investing
concepts. The Department provides various participant and spensor education materials, including its

“A Look at 401(k) Fees.” Employers, service providers, and the Department all play a role in helping
participants understand their plan, its investment options, and basic savings and investment concepts.
The Department should continue to promote investment education, and continue to partner with
stakeholders, but should not stifle innovation with mandates.?s

» Report of the 2006 ERISA Mwsory Council's Workmg Group on Prudent Investment Process, available at

% See, e.g., Profit Shanng/401 (k) Council of America (PSCA), 49¢h Annual Survey, Reflecting 2005 Plan Year Experience.

* A mandate to provide investment education could lead plan fiduciaries to deluge participants with investment materials to
ensure the plan has complied with the mand
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Some plan sponsors and service providers may wish to develop their own materials and have the
resources to do so. Others, especially small plans, may want to refer participants to the Dcpartmcnt s
materials. Both approaches provide participants access to cost-effective education.

The Pension Protection Act requires that a participant’s periodic pension benefit statement
include an explanation of the importance of a well-balanced portfolio, including a statement chat
holding more than 20 percent of a portfolio in the security of one entity (such as employer securitics)
may not be diversified and a notice directing the participant to the Department’s website for sources of
information on individual investing and diversification. The Department’s current website used to
comply with the PPA% includes a link to the Department’s booklet on 401(k) fees, which is provided
alongside other useful publications to help participants get the most out of their 401(k) plans. This
approach recognizes that fees, while important, arc only one picce of information that participants
should consider.

9. What information is currently furnished to participants about the plan and/or
individual administrative expenses charged vo their individual ? Such expenses may
include, for example: audit fees, legal fees, trustee fees, recordkeeping expenses, individual
participant transaction fees, participant loan fees or expenses.

Where participants are assessed an overall administrative charge to their account (such as $100
per year) which is not already reflected in the fees of the plan’s investment options, that charge typically
is shown on the participant’s quarterly statement a.nd may be disclosed to participants in some form at
enrollment.

The Department should require that any administrative charge assessed directly against the
participant’s account, and not reflected in the fees of the investment products available under the plan,
be provided upon enrollment, or within a reasonable time thereafter. If the exact amount of the
upcoming year's charge cannot be determined in advance, because the amount charged will depend on
the actual expenses incurred by the plan’s trust, then an estimate should be provided. -

Where an administrative charge is assessed to participants, it would not typically be divided
into its constituent parts (such as recordkeeping, audit, trustee, or compliance).” The charge covers all
the services that the plan fiduciary has hired the service provider(s) to provide. Breaking the
administrative fee into constituent parts makes no more sense than arestaurant disclosing how much of
the cost ofa hamburger goes to pay for the bun, the meat, the lettuce, the ketchup; the wait service, and
the dishwashing.

% See hutp://www. dolgov/chsa/investinghuml. Sec also Field Assistance Bulletin 2006-3 (December 20, i006)

¥ Plan participants play no role in negotiating the details of service arrangements and would have no context by which to
judge che reasonableness of cach constituent charge.
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Individual participant transaction-based charges, such as loans or QDRO fees, are typically
disclosed prior to a participant accessing that plan feature. Our members that provide recordkecping
services inform us that the fee also appears on the confirmation that is typically provided to participants
(cither by mail o electronically) after the service is accessed. The charge typically also will be shown on
the quarterly statement. The Department should not require that these participant-initiated charges be
disclosed at enrollment, but instead when the participant accesses the plan feature.

10. What information about administrative expenses would help plan participants,
but is not currently disclosed? Please explain the nasure and usefulness of such information

The key piece of information for participants is what charges will be assessed against their
accounts in addition to any annual fees and transaction fees associated with the investment options they
select. Some participants may not understand that the fecs and expenses of the investment options may
pay for both investment services and administrative services. To address this issue, the Department
could mandate that participants be told, if it is the case, that a portion of the fees and expenses
associated with the investment products are used to defray the cost of administering the plan and
mecting regulatory requirements.

The information needs of plan participants and plan sponsors are quite diffcrent. Detailed
information about plan administrative costs and how fees and expenses are allocated among service
providers will not help a participant make decisions as to how much to contribute to the plan and how
to allocate his or her account. This information would be available to a participant who wishes to
review it, for example, on the new Schedule C to Form $500 proposed by the Department. Plans are
required to provide Form 5500 to any participant who asks for it (and the summary annual report alerts
participants to this fact).

11.  How are charges against an individual  for administrative exp
typically communicated to participants? Is such information included as part of a participant’s
individual account or furnished separately? If separately, is the information

icated via paper stat electronically, or via websi

z Access?

See answer to question #9, above. Some participants access their account statements online, or choose
to receive statements electronically, in which case the information that is disclosed on the quarterly
statement is also available via email or website access.
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12 Howfrequently is information concerning administrasive expenses charged o a
participant’s account communicated?

Administrative charges that are not already reflected in the plan’s investment options are
typically disclosed on the quarterly bencfic statement. Sce answer to question #9, above. In addition,
participants served by our members will see the charge reflected in cheir online account when the charge
is assessed. '

Where administrative expenses are part of the fees of the individual products, disclosure of
those fees will be disclosed in conjunction with the investment product. For example, any fees of 2
mutual fund that are used to defray administrarive expenses of the plan will be reflected in the expense
ratio disclosed prominently in the fund’s prospectus, and under our recommendation, will be included
in the fand fact sheet or fund profile provided to participants upon enrollment. As suggested above, the
Department could require that participants be told, if it is the case; that a portion‘of the fees and
expenses of the investment products are used to defray the cost of administering the plan and meeting

regulatory requirements. :

13, Whas, if any, requirements should the Department impase to improve the
disclosure of administrative expenses to plan parsicipants? Please be specific as to any .
recommendation and include estimates of any new compliance costs that may be imposed on plans
or plan sponsors.

See answer to question #9, above.

14 Should charges for administrative expenses be disclosed as part of the periodic
benefiz statement required under ERISA section 1052

Any individual charges to a participant’s account incurred during the quarter should be
disclosed in the periodic benefit statement: The periodic benefit statement, however, is not the place
for duplicate disclosure of fees associated with each investment option.. The fund's performance, and .
therefore the parricipant’s account, will already reflect the fees of the investment option.

Disclosure of fees associated with the plan’s investment options on the periodic benefic
statement could elevate fees above other important factors and encourage inappropriate investment
allocations, just as it could upon enrollment. In addition, the periodic benefit statement covers only
those investments in which the participant has invested, and not others available under the plan.
Participants would be much berter.served by having access to updated copies of the fund fact sheets,
cither through the plan’s website or in paper upon request.
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needs of participants in plans that intend to meet the requirements qu-twn 404(:) as contyasted
with those of participants in plans that do not intend to meet the requirements of section 404(c)?

Thete is no reason to differentiatc the information nceds of participants in section 404(c) plans
versus those in non-section 404(c) plans. There is no policy justification to deny participants who have
the right under the plan to dircct the investment of their account the key information they need to
make informed decisions.

16. What (and what portion of) plan administrative and -related fees
and expenses typically are paid by sponsors of participant-directed individual account plans? How
and when is such information typically communicated to participants?

According to a survey conducted by Deloitte Consulting, LLP, International Foundation, and
the International Society of Certificd Employee Bencfit Specialists, more than one-third (37 percent)
of plan sponsors indicated that the company (plan sponsor) paid for all administrative and
recordkeeping expenses:**

WHO PAYs ANNUAL 401( k) RECORDKEEPING/ADMINISTRATIVE FEES?
Percent of plans surveyed.” 2005

*The survey covers 830 401{&) plan sponsors.

*Alshough reported separately in this survey, these two
expenses of the investment optinn

oreg tly bined and included in the fees and

S h i bulation of data from Deloitte Consulting LLP, | ional Found and

International Society ojszf:d Employee Benefit Speciolists, Annual 401(k} Benchmarking Survey 2005/2006 Edition

|
1s. What, if any, distinctions should be considered in ing the informational
 Sec The Economics of Providing 401(k) Plans: Services, Fees, and Expenses, supra note 2.
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17, How would providing additional fee and expense information to participants
affect the choices or conduct of plan sp and administrators, and/or that of vendors of plan
products and services? Please explain any such effects.

Mutual fund companies and other financial service providers already create and provide fund
fact sheets or fund profiles with key investment information, including fees. Changes we recommend
should not significantly affect their costs or behavior.

Transparency promotes competition, which inures to the benefit of plans and participants.
Although the disclosures we have discussed are designed for participants, availability of comparable
streamlined disclosure about all investment products that includes performance, fees, risks and
objectives, will help plan sponsors select and monitor the plan menu. This is especially imporeant for
plans that do not employ independent consultants to assist them in evaluating service arrangements and
investments.

However, disclosure overload may deter employers from offering plans or result in additional
plan recordkeepers leaving the business® Disclosure requirements with voluminous and detailed
disclosure for each participant will require significant investment in recordkeeping systems that small or
low margin service providers will be less able to absorb. See question #19, below. While all compliance
costs create barriers to entry, disclosure requirements entailing expensive computer systems and
interlocking data exchange could particularly affect smaller service providers.

18, How would providing additional fee and expense information to participants
affect their plan investment choices, plan savings conduct or other plan relased bebavior? Please
explain any such effects and provide specific examples, if available.

The Institute believes that cransparency of the kind we have recommended allows the market to
work. Murual fund fees are transparent and widely available in prospectuses, fund fact sheets, and
reporting services, and the fees incurred by investors have declined significantly. Our latest research
finds that mutual fund fees and expenses that investors paid fcll to their lowest levels in more thana
quarter century in 2006, continuing a trend observed since the carly 1980’s.® In short, mutual fund
investors, and 401(k) investors, concentrate their assets into low-cost funds.

% See “Rapid 401(k) Consolidation Shrinks Employer Options;” Employee Benefit News, Aptil 1, 2007; “Recordkeeper
Consolidation Takes Center Stage,” Defined Contribution ¢ Savings Plan Alers, December 25, 2006; “401(k)
Administration Rapidly Consolidating,” Money Management Executive, December 11,2006, .

% See Collins, Fees and Expenses of Mutual Funds, 2006, 1C1 Fundamentals, vol. 16, no. 2 (June 2007), available ac
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In 2005, the average stock murual fund had an expensc ratio of 1.54%. But on an asset-weighted
basis, the average expense ratio incurred by mutual fund investors in stock mutual funds was 0.91%.

And the asset-weighted average expense ratio for 401 (k) investors was even lower: 0.76%. Similar
results can be seen in each broad rype of stock fund, as well as in bond funds.?!

401(k) Stock MuTUAL FUND AsSETs ARE CONCENTRATED IN Low-Cost FUNDS
Percent of 401(k} stock mutunl fund assets. 2005

55
22 19
—_a—
<0.50 0.50 to <1.00 1.00 to <1.50 .50
Toval ExpensE RaTio®

*The total expense ratio, which is reported as a percentage of fund assets, inctudes fund operating exp and 12b-1 fees.
Note: Figures exclude mutual funds available os i choices in variobi it
S t Company Instil and Lipper

Several factors contribute to the relatively low average expense ratios incurred by 401(k) plan
participants investing in mutual funds. Plan sponsors play a vital role in selecting and regularly
evaluating the plan’s investment line-up to ensure that cach option’s fees and expenses provide good
value. Easy access to comparable and transparent mutual fund fee information helps employees in
selecting investments for their accounts.

The Pension Protection Act added a significant number of new notices that participants must
receive, especially where the plan uscs automatic enrollment and default investments. Some of these
notices are under the jurisdiction of the Deparement while some are under the jurisdiction of the
Department of Treasury and the Internal Revenue Service? The Department should work with
Treasury and IRS to consolidate these notices wherever possible.

Sending a large number of discrete notices raises the risk that participants will stop paying
attention to them. This will undermine rather than enhance transparency.

% See The Economics of Providing 401(k) Plans: Services, Fees, and. Expemes, supra notc 2.

3The Intcrnal Revenue Service has already issued some guidance g fee disclosure in the context of the notice
required under section 402(f} of the Internal Revenue Code. See Notice 2007- 7, Q&A-33. We strongly suggest the
Department work with IRS in coordinating any fee disclosure requirements.
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19. Please idensify any particularly cost-efficient (bigh-value but inexpensive) fee and
expense disclosures 1o participants, and to the contrary any particelarly cost-inefficient ones. Please
provide any available estimates of the dollar costs or benefits of such disclosures,

A high-value cost-effective disclosure regime would provide participants with streamlined,
comparable information about investment producrs and any additional plan charges. This disclosure
will address their need to make investment choices and periodically monitor their accounts. The
Deparement should provide flexibility to plan sponsors and service providers on the format of
disclosizre. The Department should also allow electronic delivery and permit plan sponsors and service
providers to Jeverage the Internet to make additional information on the options available
electronically or in paper upon request.

In contrast, two other approaches would be very cost inefficient. First, the Department should
not require detailed disclosure to participants abour service provider arrangements and costs,
comparable to the information the employer receives. As we have discussed above, this information will
not help the participant make proper account investment allocations, will impose unnecessary costs and
could discourage employee participation in plans.

The Department also should not require dollar amount disclosure of product fees attributable
toan individual participant. Currently, this is not something the investment provider or recordkecper
can typically calculate, and it would be very expensive to design and implement systems and processes to
produce this information.

The SEC fooked at this issue in the context of disclosure of mutual fund fees. A June 2000
General Accounting Office (now Government Accountability Office) report on mutual fund fees
suggested various approaches to improving fee disclosure, one of which was to require that funds
calculate and disclose to each fund investor the actual dollar amount of fund operating expenses
attributable to that investor.? The SEC cxamined the GAO’s report and concluded that the best way
to improve sharcholder understanding was to require a fee example in shareholder reports showing the
expenses paid on each $1,000 invested, based both on the fund’s actual operating expenses and actual
return for the period and, to allow comparisons among funds, based on an assumed return of 5 percent
per year. >

In its adopting release, the SEC cited Institute research concluding that the aggregate costs to
survey respondents associated with calculating and disclosing individualized fund expenses would be

¥ Set General Accounting Office, “Murual Fund Fees: Additional Disclosures Could Encourage Price Compctition” (June
2000), available at hoyp;, i 3

% See Securities and Exchange Commission, Final Rule, Sharcholder Reports and Quarterly Portfolio Disclosure of
Registered Manag; Investment Companies, 69 Fed. Reg, 11244 (March 9, 2004).
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$200.4 million in initial implementation and $65 million in annual, ongoing costs.® This estimate
covered only the costs for calculation and disclosure to retail investors. Providing this type of disclosure
in 401(k) plans would be even more costly because a plan sponsor or recordkeeper must consolidate fee
and account information with respect to cach investment in a participant’s account, information that
derives from different sources. Current recordkecping systems are not designed to receive the needed
information from murual fund companies and other financial product providers on a daily basis.

If the Department believes that reducing asset-based charges into estimated dollar amounts is
necessary for participants to understand adequately their fees, the Department should follow the model
that accompanics the fee table in a mutual fund prospectus or the example in a fund’s shareholder
reports>

» - * .

The mutual fund industry is committed to meaningful disclosure. Over the past 30 years, the
Institute has supported efforts to improve the quality of information provided to plans and participants
and the way in which that information is presented. We look forward to continuing to work with the
Department. I you have any questions, please contact the undersigned at 202-326-5826 or Michael
Hadley at 202-326-5810.

Sincerely,
/s/ Mary Podesta
Mary Podesta

Senior Counsel - Pension Regulation and
Acting General Counsel

Attachment (ICI Board Policy Statement)

3 The Lnsticute survey was conducted in 2000, and included responses from 39 murual fund complexes with total net assets
of $4.8 trillion (approximately 77 percent of total industry net assets as of June 2000).

% A mutual fand’s prospectus provides a quantitative cxample showing the dollas amount of expenses an investor would pay
on a hypothetical $10,000 investment that carns 5 percent annually over 1-, 3-, 5- and 10-year periods. This calculation
number takes into any sales charges imposed by the fand. The fund’s semi-annual and annual reports include 2

table showing the expenses paid on each $1,000 invested, based both on the fund’s acrual operating expenses and actual
return for the most recent six-month period and, to allow comparisons among funds, based on an assumed return of §

percent per year.
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AARP is a nonprofit, nonpartisan membership organization that helps people 50+ have
independence, choice and control in ways that are beneficial and affordable to them and society
as a whole. We produce 44RP The Magazine, published bimonthly; AARP Bulletin, our )
monthly newspaper; A4RP Segunda Juventud, our bimonthly magazine in Spanish and English;
NRTA Live & Learn, our quarterly newsletter for 50+ educators; and our website, www aarp.org.
AARP Foundation is an affiliated charity that provides security, protection, and empowerment to
older persons in need with support from thousands of volunteers, donors, and sponsors. We have
staffed offices in all 50 states, the District of Columbia, Puerto Rico, and the U.S. Virgin Islands.

AARP collected the data for this study through an online survey administered by Knowledge
Networks of Menlo Park, California. Thanks go to the following AARP staff members who
provided input for this study: Michael Hemdon, Clare Hushbeck, Evelyn Morton, Mitja Ng-
Baumbhackl, Shaun O’Brien, Jo Reed, Sara Rix, Amy Shannon, Mary Ellen Signorille, Nancy
Smith, Jay Stemnberg, Jay Sushelsky, Colette Thayer, Frank Toohey, and Ryan Wilson. The
report was prepared by S. Kathi Brown, AARP Strategic Issues Research. For additional
information, contact S. Kathi Brown at (202) 434-6296.
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L. EXECUTIVE SUMMARY AND IMPLICATIONS

Many 401(k) participants lack basic knowledge of the fees associated with their plans even
though nearly eight in ten (79%) plan participants who make decisions about their 401(k)
investments noted that fees are an important consideration in their decisions. For example, more
than eight in ten (83%) participants acknowledged that they actually do not know how much they
pay in fees and expenses associated with their own plan. Additionally, more than half (54%) of
participants do not feel knowledgeable about the impact that fees can have on their retirement
savings.

Despite the lack of knowledge about fees, many respondents do appear to sense that fees can
have a significant effect on their returns. Specifically, when asked to choose between two
different funds that were described as identical with the exception of the expense ratio, the
majority of respondents selected the fund with the lower expense ratio. Furthermore, the
majority express a desire to have a better understanding of the long-term impact of fees.

Respondents report a preference for receiving information about fees on paper rather than
electronically or over the phone and express an interest in receiving this information both before
they choose their 401(k) investments as well as on a regular basis thereafter. When asked who
should be most responsible for ensuring that participants understand fees charged by plans,
401(k) plan participants are most likely to identify employers that sponsor plans (36%) followed
by the financial services companies that administer the plans (32%) and 401(k) participants
themselves (28%).

Implications

401(k) participants appear to understand that fees should be an important consideration in their
investment decisions and that fees have the potential to affect their return on investment,
However, the lack of knowledge about fees coupled with the expressed desire for a better
understanding of fees points to a need to ensure that information about plan fees is distributed
regularly and in plain English to current and prospective plan participants. AARP recommends
that fee information be presented in a chart or graph that depicts the effect that the total annual
fees and expenses can have on a participant’s account balance in a year as well as over the long
term. Including such information about fees may help current and prospective plan participants
make better choices about their investments. ’

Furthermore, in-person financial education may also add to the value of written information as
demonstrated by the fact that approximately one in four survey respondents expressed an interest
inreceiving fee information either in a group information session ot in a one-on-one counseling
session. Finally, any fee information provided in writing should also direct plan participants to
how they may obtain more detailed information on their investment options and fees.
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1. BACKGROUND AND METHODOLOGY

In recent years, 401(k) retirement savings plans and other defined contribution plans have
become increasingly common. According to a recent study, the number of participants in 401(k)
plans grew from under 8 million in the mid-1980s to approximately 47 million by 2005, and the
amount invested in these plans grew from less than $100 biliion to over $2 trillion over the same
period.' Furthermore, more than 60 percent of workers with pension coverage in 2003 had only
a 401(K) plan or other defined contribution plan, which suggests that worker reliance on defined
contribution plans has increased considerably since 1981 when just under 20 percent of workers
with pension coverage had only a 401(k) plan or other defined contribution plan.” Moreover,
roughly 87 percent of all 401(k) plans-- covering 92 percent of all 401(k) plan participants-- are
participant-directed, meaning that the participant makes decisions about his or her contributions
to the plan.’

In light of the prevalence of 401(k) plans and the critical role that 401(k) plans can play in an
individual’s retirement security, AARP commissioned a nationally representative survey of
1,584 401(k) plan participants ages 25 and older in order to gauge awareness and knowledﬁe of
fees and expenses charged by 401(k) plan providers. The survey was fielded from June 8'
through June 24™ 2007 by Knowledge Networks of Menlo Park, California, to members of its
nationally representative online panel. -

The overall sample was designed to be nationally representative of 401(k) plan participants age
25 and older. In order to achieve this representation of 401(k) plan participants ages 25+, the
sample-was first weighted by gender, age, race/ethnicity, education, census region, and
metropolitan area using benchmark data for adults ages 25 and older from the U.S. Census
Bureau’s Current Population Survey (CPS). Because survey respondents were screened to
eliminate those who do not have a 401(k) plan, the initial weighting to CPS benchmarks also
results in sample demographics that correctly reflect the age distribution of 401(k) plan
participants ages 25 and older. Screening data rather than data from other sources, such as the
CPS, were used to obtain benchmarks for 401(k) participants ages 25 and older due to the lack of -
suitable demographic benchmarks from other sources for individuals who participate in 401(k)
plans.

Due to AARP’s particular interest in the population ages 50+, the survey includes an oversample
of plan participants ages 50 and older. However the overall sample has been adjusted through
weighting to be representative of 401(k) plan participants ages 25 and older as noted above.
Therefore, although the unweighted sample includes 758 respondents ages 25 to 49 and 826

! See Sara Holden and Jack VanDerhei, “401(k) Plan Asset Allocation, Account Balances, and Loan Activity in
2005,” Research Perspective, vol. 12, no. 1 (2006), as cited in Government Accountability Office, Private Pensions:
Changes Needed to Provide 401(k) Plan Participants and the Department of Labor Better Information on Fees
(Nov. 2006).

2 Center for Retirement Research at Boston College, The State of Private Pensions: Current 5500 Data, (February
2006). http://www.be.edu/centers/crr/ib_42.shtml :

3 Government Accountability Office, Private Pensions: Changes Needed to Provide 401 (%) Plan Participants and
the Department of Labor Better Information on Fees (Nov. 2006).
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respondents ages 50 and older, the weighting that was applied to make the sample representative
of 401(k) plan participants ages 25+ effectively reduces the respondents ages 50+ to 36 percent
of the sample and ensures that the overall sample does not overrepresent individuals ages 50+.

L. DETAILED FINDINGS
How Do 401(k) Plan Participants Make Investment Decisions?

The majority of 401(k) participants (87%) report that they are involved in making decisions
related to the investments in their 401(k) plan, including nearly four in ten (38%) who make all
investment decisions entirely on theif own. Just over one in ten (13%) indicate that they are not
at all involved in investment decisions for their plans.

Sources of Information and Advice

When asked to identify the materials that they turn to for guidance when making decisions, more
than half (57%) of respondents who are involved in investment decisions for their 401(k) plan
indicate that they refer to summary information about the plan’s investment choices. Other
materials used include prospectuses (34%), research analyst’s recommendations (22%), financial
magazine articles (17%), and financial shows on TV (14%). Additionally, approximately one
third (34%) of those involved in investment decisions refer to the Internet for information.
Among those who utilize the Internet, the web sites of their 401(k) plan providers are most
widely used, followed by news web sites.

Among respondents who seek advice from other people, the most common sources of advice
include personal financial advisors (30%), employer-provided financial advisors (30%), spouses
(30%), other family members (25%), and friends (21%).

Importance of Fees

When rating the importance that they attach to five different aspects of investments—fees, risk,
past performance, diversification, and reputation of provider, the majority of 401( k) plan
participants who make decisions regarding their plans indicate that each of these aspects is
“very” or “somewhat” important. Although participants are more likely to view the other four
characteristics as important than they are to view fees as important, nearly eight in ten (79%)
participants who make decisions about their investments rated fees as either “very” or
“somewhat” important. In comparison, roughly nine in ten consider past performance (92%) and
risk (91%) to be very or somewhat important, while nearly as many consider provider reputation
(89%) and diversification (88%) to be important.

Those who view fees as important are most likely to cite summary information (48%) when
asked where they tum for information about fees, followed by prospectuses (35%), employer-
provided financial advisors (23%), personal financial advisors (17%), and the Internet (19%).
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How Well Do Participants Understand Their Plans and Associated Fees?

Familiarity with Their Investments
The majority of 401(k) plan participants expressed a lack of basic knowledge about the

investments in their 401(k) plans. Specifically, more than six in ten (65%) indicated that they do
not know the names of all of the investments in which they have money saved through their plan.
A sizeable portion of respondents also expressed uncertainty about the types of investments in
their plans. For example, when asked to indicate whether their investments include certain types
of funds, more than one in four (27%) did not know whether their plan includes a stock fund and
approximately as many (29%) did not know whether their plan includes a bond fund.

In your 401(k) account, do you have
investments in any of the following?

Balanced Funds

Stock Funds

Bond Funds
Maney Market §
Funds BYes
B No
Other Fixed Don't Know

income Funds

Annuities

Shares of Your
Employer's Stock.

Real Estat: s
eal Estate Funds 2%

0% 20% 40% 60% 80% 100%
% of Respondents

Base: All 1,584 respondents. Chart does not display the small percentage (1% or less) of respondents who refused
to answer each part of this question.




183

Knowledge of Fees
When asked whether they pay any fees for their 401(k) plan, nearly two in three (65%) 401(k)

plan participants surveyed reported that they pay no fees and only about one in six (1 7%) stated
that they do pay fees. Another 18 percent admitted that they do not know whether or not they
pay any fees. :

Nevertheless, after being told that 401(k) plan providers often charge fees for administering their
plans and that these fees may be paid by either the employer that sponsors the plan or the
employees that participate in the plan, the vast majority (83%) of respondents acknowledged that
they do not know how much they pay in fees.

Only about one in six (17%) 401(k) participants reported that they know how much they pay in
fees and expenses for their plan. When these respondents who reported knowing how much

they pay in fees were asked to estimate the percentage of their account balance that is used to pay .
fees, approximately one in three (33%) indicated that they pay no fees, almost one in four (23%)
reported that they pay fees equivalent to 1 percent or less of their account balance, and just over
one in five (22%) estimated that their fees are 2 percent or more of their account balance.

Another nine percent did not provide an estimate.

Do you know how much in fees and expenses
you are paying for your 401(k} plan?

Yes, 17%

No, 83%

Base: All 1,584 respondents.
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How much in fees and expenses do you
pay per year for your 401(k) plan?

No fees (0%) B
0.01% - 0.49%
0.50% - 0.99%

1.00%
1.01 - 1.99%
2.00 - 9.99%

10.00% or higher

Estimated Annual Fees and Expenses
(as a percentage of 401(k) balance)

Refused

0% 5% 10% 15% 20% 25% 30% 35%
9 of Respondents Who Report Knowing How Much They Pay in Fees and Expenses

Base: Respondents who reported that they know how much in fees and expenses they pay for their 401(k)
plan. (Unweighted N=317)

When asked whether their 401(k) plan charges specific types of fees, including an administrative
fee and a redemption fee, more than half of respondents indicated that they do not know whether
their plan charges such fees. Specifically, when asked whether their 401(k) plan charges an
administrative fee, only about one in four (24%) said “yes,” 21 percent said “no,” and 55 percent
replied that they did not know. When asked about redemption fees, fewer than one in ten (7%)
survey respondents said they are charged a redemption fee, more than one in four (27%) replied
that they are not charged such a fee, and nearly two in three (65%) did not know.

When asked to select the correct definitions of these two common types of fees as well as the
correct definition of “expense ratio,” just over half (51%) of respondents identified the correct
definition of an administrative fee. However, fewer than four in ten (38%) respondents were
able to identify the correct definition of “redemption fee,” and fewer than two in ten (14%) were
able to correctly define “expense ratio.”

Understanding the Effect of Fees
More than half (54%) of survey respondents report that they do not feel knowledgeable about the

effect that fees can have on their total retirement savings in the long term.

This lack of understanding of the long-term effect of fees is further supported by responses to an
exercise in which 401(k) participants were asked to choose between two funds that were
described as identical except for the fact that one fund had an expense ratio of 0.5% and the other
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had an expense ratio of 1.5%. Remarkably, one in five (20%) respondents either expressed no
preference for one fund over the other (14%) or expressed a preference for the fund with the
higher expense ratio (6%). Encouragingly, however, the majority (79%) indicated a preference
for the fund with the lower expense ratio.

Which of the two funds would you prefer to invest in?*

Strongly Prefer Fund B (0.5%) i9°/a
Prefer Fund B (0.5%)
Somewhat Prefer Fund B (0.5%)
No Preference

Somewhat Prefer Fund A (1.5%)
Prefer Fund A (1.5%)

Strongly Prefer Fund A (1.5%)

Refused

0% 5% 10% 15% 20% 25% 30% 35% 40% 45%
% of Respondents

Base: All 1,584 respondents. *Before selecting their preferred fund, respondents were presented with a table that
displayed the expense ratios for two funds (“Fund A™ and “Fund B") and noted that the difference between the two
expense ratios was 1.0%. In order to reduce the potential effect of bias resulting from the order in which the funds
were presented, half of the respondents were shown a table in which the fund with the 1.5% expense ratio was listed
first and the other half were shown a table in which the fund with the 0.5% expense ratio was listed first. ’
Respondents were instructed to assume that the funds were identical with the exception of the fees and expenses.

How Would Participants Prefer to Receive Information about Fees?

The majority of respondents expressed an interest in receiving fee information before selecting
their investments (61%) as well as on a regular basis (61%) after making their initial investment
decisions. Slightly more than one third (36%) would like to receive fee information whenever
fees change.

Paper materials (77%) are the most widely desired vehicle for receiving fee-related information.
While paper materials were by far the most-preferred mediiim, respondents expressed interest in
receiving information about fees from other media as well. Specifically, three in ten (30%)
respondents would like to receive information about fees via the Internet, one in four (24%)
expressed an interest in receiving this information through in-person group sessions, and nearly
as many (23%) would like to learn about plan fees during in-person one-on-one counseling.
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How would you prefer to receive information about fees?

Paper materials 7%

Internet

in-person, group
information session

in-person, one-on-one
counseling

Phone

Refused

0% 10% 20% 30% 40% 50% 60% 70% 80% 90%
% of Respondents

Base: All 1,584 respondents. Percentages add to more than 100% because each respondent was allowed
to select multiple responses.

|
Who should be responsible for ensuring that plan participants understand fees? i
|

The majority of 401(k) plan participants feel that employers that sponsor plans (61%) and
financial service companies that administer the plans (52%) should be responsible for ensuring
that participants understand the fees charged by their plans. Slightly fewer (46%) feel that
employees themselves should be responsible, and just over one in ten (13%) feel that
responsibility lies with the government.

When asked who should be most responsible for ensuring that participants understand fees
charged by plans, respondents are most likely to identify employers that sponsor plans (36%)
followed by the financial services companies that administer the plans (32%) and employees that

participate in plans (28%).
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Who do you think should be responsible for ensuring that people,
such as yourself, who participate in 401(k) plans have a clear
understanding of the fees charged by 401(k) plans?

Employers that offer
plans

Financial service
providers

Employees that
participate in plans

Government

0% 10% 20% 30% 40% 50% 60% 70% 80% ~90% 100%
% of Respondents

Base: All 1,584 respondents. Percentages add to more than 100% bécause each respondent was allowed
to select multiple responses.

Who do you think should be_most responsible for ensuring that
peopie, such as yourself, who participate in 401(k) plans have a
clear understanding of the fees charged by 401(k) plans?

Employers that offer
plans

Financial service
providers

Employees that
participate in plans =

Government

6% 10% 20% 30% 40% S50% 60% 70% 80% 90% 100%
% of Respondents

_

Base: All 1,584 respondents.
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APPENDIX: ANNOTATED QUESTIONNAIRE

Field period: June 8 — June 24, 2007
N interviews (unweighted): 1584
N interviews (weighted): 1584

For each survey question, this annotated questionnaire shows the responses of all respondents,
respondents ages 25-49, and respondents ages 50+. The responses are displayed as percentages
and reflect the percentage of respondents who qualified for each survey question. The
percentages have been weighted as described in the Background and Methodology section of this
report.

Unless otherwise noted, for each survey question, the base for all qualified respondents is 1584,
the base for qualified respondents ages 25-49 is 758, and the base for qualified respondents ages
50+ is 826. The bases shown reflect the actual (unweighted) number of respondents who
qualified for each question.
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KEY DEMOGRAPHICS

1.1 25 to 49 years

2. | 50 years and over

Gender

1. ‘Male

Female

1. | Less than $25K 10.4%
2. | $25 to $49.9K 29.0%
3. | $50 to $74.9K 26.3%
4. | $75K or more- 34.2%

Education level

graduate

1. | Less than High School 5.4%
2. | High School 23.7%
3. | Some college 27.2%
4. | 4 year college degree or post- 43.7%

ce/Ethnicit

White, Non-Hispanic
2. | Black/African-American, Non- 10.2%
Hispanic
3. | Other, Non-Hispanic 8.2%
4. | Hispanic 10.1%
5. | 2+ Races, Non-Hispanic 0.8%
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SCR2. Do you currently have money saved for retirementina ....

N2

R gt T
1. | Yes 100.0% 100.0% 100.0%
2. | No {TERMINATED} 0% 0% 0%
3. | Don’t Know {TERMINATED} 0% 0% 0%

1

2. | No 57.9% 42.3% 52.0%
3. | Don’t Know 2.2% 1.1% 1.8%
4. | Refused 0.6% 1.4% 0.9%

Other type of retirement

lan

1. ]| Yes 23.9% 43.3% 31.2%
2. | No 69.5% 48.6% 61.6%
3. | Don’t Know 5.9% 5.5% 57%
4. | Refused 0.6% 2.7% 1.4%

SCR2a. In how many different 401(k) plans do you currently have money saved for
retirement?

1. | One

80.9%

75.1%

78.7%

More than one

19.1%

24.9%

21.3%

{TERMINATED RESPONDENTS WHO SELECTED “DON'T KNOW" IN SCR2A OR WHO REFUSED TO

ANSWER SCR24a.}




{BASE: ONLY ONE 401(K) PLAN IN SCR2A}
SCR2b. Thinking about the 401(k) plan in which you currently have money saved, is this
401(k) plan provided by...

191

1. | Your current employer? 85.6% 68.7% 79.5%

2. | Your former employer? 14.4% 31.0% 20.4%

3. | Your spouse’s current or 0.0% 0.0% 0.0%
former employer?

4. | Other 0.0% 0.0% 0.0%

5. | Refused 0.0% 0.3% 0.1%

{TERMINATED RESPONDENTS WHO SELECTED “SPOUSE'S CURRENT OR FORMER EMPLOYER"

OR “OTHER” IN SCR28B.}

{BASE: MORE THAN-ONE 401(K) PLAN iIN SCR2A}

SCR2c. Thinking about the 401(k) plans in which you_currently have money saved, are
any of these 401(k) plans provided by..

1. | Your current employer? 87.6% 73.2% 81.3%

2. { Your former employer? 64.0% 72.2% 67.6%

3. | Your spouse’s current or 32.4% 26.7% 29.9%
former employer? .

4. | Other (Net) 2.2% 3.2% 2.6%

5. | Refused - 0.0% 0.0% 0.0%

{TERMINATED RESPONDENTS WHO DID NOT SELEGT “CURRENT EMPLOYER" AND/OR "FORMER

EMPLOYER" IN SCR2c .}




SCR3. Which of the following best describes your current employment status?
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SRR o N SRR S

1. | Employed full-time (not yet 90.4% 64.7% 80.7%
retired)

2. | Employed part-time (not yet 4.4% 57% 4.9%
retired)

3. | Unemployed and looking for 1.0% 1.8% 1.3%
work (not yet retired)

4. | Retired and not working 0.0% 17.6% 6.6%

5. | Retired, but still employed fuli- 0.5% 2.6% 1.3%

time

6. | Retired, but still employed 0.0% 4.4% 1.6%
part-time

7. | Full-time student (not 0.8% 0.1% 0.5%
employed and not yet retired)

8. | Homemaker (not employed 1.5% 0.8% 1.2%
and not looking for work)

9. | Disabled (not employed and 0.8% 2.2% 1.3%
not looking for work)

10. | Other (Net) 0.6% 0.2% 0.5%

{BASE: EMPLOYED OR “OTHER” IN SCR3}

SCR3a. Are you currently self-employed? (if you have more than one job, please
indicate if you are self-employed in your main job.})

1. | Yes 3.8% 6.4% 4.7%
2. | No 96.1% 93.5% 95.3%
3. | Refused 0.1% 0.1% 0.1%

For the rest of this survey, the term “401(k) plan” refers to the 401(k) plan(s) provided by

your current or former employer. Please do_not refer to other 401(k) plans, such as any

401(k) plans provided by your spouse’s employer.
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SCR4. Within the past 12 months, have you ...

. Contributed money to your 401(k) plan?

\ R
1. | Yes 84.6% 71.0% 79.5%
2. { No 14.1% 27.4% 19.1%
3. | Don’t know 1.2% 0.8% 1.0%
4. | Refused 0.1% 0.8% 0.4%
Reviewed the performance of your 401(k)
plan?

Made cha

1. | Yes 77.4% 82.1% 79.2%
2. | No 21.4% 15.2% 19.1%
3. | Don’'t know 0.4% 1.0% 0.6%
4. | Refused 0.8% 1.8% 1.1%

1.} Yes 31.4% 30.0% 30.9%
2.{No 67.8% 66.8% 67.4%
3. | Don't know 0.2% 1.3% 0.6%
4. | Refused 0.7% 2.0% 1.2%
... Withdrawn money, or received payments, from your 401(k) plan?
1. ] Yes 7.1% 14.5% 9.9%
2. | No 91.8% 83.6% 88.7%
3. | Don’t know 0.1% 0.4% 0.2%
4. | Refused 0.9% 1.5% 1.2%

Please take some time and answer the following questions. This is.not a test. We simply
want to know about your experience with your 401(k) plan.

Unless otherwise noted, if you currently have money saved in more than one 401(k).plan,
please refer to the 401(k) plan that you yourself joined most recently through your
current or former employer when answering the rest of the questions. Do not refer to a
401(k) plan provided by your spouse’s employer. . -
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DMO0.5. Do you pay any fees for your 401(k) plan?

1. Yes R .
2. | No 67.1% 61.2% 64.9%
3. | Don’t know 19.4% 15.4% 17.9%

DECISION-MAKING PROCESS

DM1.

1 make all investment decisions
entirely on my own without
seeking advice from other
people

Which of the following best describes how you make decisions about the
investments for your 401{k) plan?

37.9%

{ make my own investment
decisions, but | seek advice
from other people before |
make decisions

32.2%

28.6%

30.8%

i am involved in making the
investment decisions, but | rely
on other people to help me
make the decisions

16.3%

21.2%

18.1%

I am not at all involved in
making the investment
decisions; | rely entirely on
other people to make the
decisions for me

12.3%

14.6%

13.2%

DM1a. Which of the following

best describes your marital status?

1. | Married

2. | Separated 1.7% 1.4% 1.6%
3. | Divorced 8.1% 20.1% 12.6%
4. | Widowed 0.2% 4.9% 1.9%
5. | Single, never married 30.9% 12.4% 23.9%
6. | Refused 0.3% 0.2% 0.3%
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{ BASE: ALL RESPONDENTS EXCEPT THOSE WHO SELECTED “ENTIRELY ON OWN"/OPTION 1 IN DM1}

DM2. Which, if any, of the following individuals do you consult for information or advice
when making decisions about the investments for your 401(k) plan?

Personal financial advisor (not 24.6% 37.8% 29.8%
through your employer)
2. | Financial advisor provided 29.9% 30.8% 30.3%
through your employer
3. | Personal accountant or CPA 7.4% 13.8% 9.9%
4. | Banker 3.5% 5.1% 4.1%
5. | Insurance agent 2.0% 2.7% 2.3%
6. | Lawyer 1.0% 0.6% 0.9%
7. | Spouse 29.9% 29.1% 29.6%
8. | Family member (other than 31.0% 15.7% 25.0%
spouse)
9. | Friend 22.4% 19.0% 21.1%
10. | Colieague 18.2% 11.2% 15.5%
11. | Other (Net) 0.2% 0.5% 0.3%
12. | None / nothing* 0.3% 1.6% 0.8%
13. | Don’t Know* - 0.2% 0.0% 0.1%
14 | Refused 2.8% 2.5% 2.7%

* “None"/"Nothing™ and *Don’t Know™ were written in by some respondents but were not listed as
response options.

{ BASE: ALL RESPONDENTS EXCEPT THOSE WHO SELECTED “ENTIRELY ON OWN"/OPTION 1 IN DM1
AND EXCLUDING THOSE WHO SELECTED “FINANCIAL ADVISOR PROVIDED THROUGH YOUR
EMPLOYER” IN DM2}

DM3. Does the employer that provides your 401(k) plan offer you the ability to...

Talk to a financial

1. | Yes 52.1% 49.9% 51.3%
2. | No : 23.7% 25.8% 24.5%
3. | Don’t know 23.9% 22.3% 23.3%
4. | Refused 0.3% 2.0% 0.9%
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... Access a financial advice service over the Internet for advice about your 401{k)

plan?

i S
55.3%

1.} Yes 45.0%

2. | No 18.9% 25.1% 21.2%
3. | Don’t know 25.1% 26.9% 25.8%
4. | Refused 0.7% 2.9% 1.5%

{BASE: ALL RESPONDENTS EXCEPT THOSE WHO SELECTED “RELY ENTIRELY ON OTHER

PEOPLE”/OPTION 4 iN DM1}

DM4. Which, if any, of the following materials or resources do you consult for

information or advice when making decisions about the investments for your

401(k) plan?
K AT T )
1. | Prospectuses for the mutual 33.5% 33.6% 33.5%
funds or the other investment
choices
2. | Summary information about 56.0% 57.6% 56.6%
the mutuatl funds or the other
investment choices
3. | Internet 38.4% 27.3% 34.3%
4. | Financial magazine articles 14.4% 20.4% 16.6%
5. | Books about investing 8.3% 8.8% 8.5%
6. | Financial shows on TV 11.9% 18.4% 14.3%
7. | Research analyst’s 21.9% 22.8% 22.3%
recommendations
8. | Other (Net) 0.9% 3.4% 1.8%
9. | None/ nothing* 3.2% 3.2% 3.2%
10. | Don’t Know* 0.2% 0.3% 0.2%
*111 | Refused 8.5% 7.0% 8.0%

* “None"/"Nothing" and “Don’t Know” were written in by some respondents but were not fisted as
response options.
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{BASE: RESPONDENTS WHO SELECTED “INTERNET” IN DM4}

DM5. You indicated.that you consuit the Internet for information or advice when making
decisions about the investments for your 401(k) plan. Please select all of the

pes of Internet sites that you use for this

Web site of the company that
manages your 401(k) plan
2. | News and information web 53.8% 66.9% 57.7%
sites**
3. | Stock or fund trading web 40.2% 32.4% 37.9%
sites*™
4. | Other (Net) 1.0% 2.5% 1.5%
5. | Don’t Know* -1.8% 1.8% 1.8%
6 | Refused 0.0% 0.4% 0.1%

*“Don’t Know” was written in by some respondents but was not listed as a response option.
** Examples of news and information web sites and stock/fund trading sites were listed.

{BASE: ALL RESPONDENTS EXCEPT THOSE WHO SELECTED “RELY ENTIRELY ON OTHER

PEOPLE”/OPTION 4 IN DM 1}

DM6. How important is each of the following factors to you when making decisions
about the investments for your 401{k) plan?

Fees charged for the investments (administrative fees, transaction

fees, or other fees

1. | Very Important 47.9% 45.0% 46.8%
2. | Somewhat Important 30.8% 34.5% 32.2%
3. | Not too important 13.7% 10.7% 12.6%
4. | Not at all Important 2.0% 4.4% 2.9%
5. | Don’t know 5.6% 5.3% 5.5%
6. | Refused 0.0% 0.1% 0.1%

ofthe i

1. | Very Important 53.7% 65.5% 58.1%
2. | Somewhat Important 34.3% 29.3% 32.4%
3. | Not too Important 74% 2.9% 5.7%
4. | Not at all Important 1.2% 0.4% 0.9%
5. | Don’t know 34% 1.5% 2.7%
6. | Refused 0.0% 0.4% 0.2%
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Past performance of the investments (how much the investments
have changed in value over the past several years, compared to
other investments

1 ery Important 55.2% 61.5% 57.5%
2. | Somewhat Important 35.3% 33.7% 34.7%
3. | Not too Important 5.7% 2.9% 4.7%
4. | Not at all important 0.2% 0.4% 0.3%
5. { Don’t know 3.5% 1.4% 2.7%
6. | Refused 0.0% 0.1% 0.1%

Diversification of the investments (whether your investments
inciude a mix of different

1. | Very Important 514% 54.3% 52.5%
2. | Somewhat Important 35.5% 34.2% 35.0%
3. | Not too important 8.0% 6.6% 7.5%
4. | Not at all important 0.9% 2.0% 1.3%
5. | Don't know 4.1% 2.7% 3.6%
6. | Refused 0.0% 0.1% 0.1%

Reputation of the financial services company that manages the
investments

1. | Very Important

2. | Somewhat Important 37.2% 27.6% 33.6%
3. | Not too Important 8.7% 4.8% 7.3%
4. | Not at all Important 0.4% 1.5% 0.8%
5. | Don’t know 3.8% 2.4% 3.3%
6. | Refused 0.0% 0.1% 0.1%
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{BASE: FEES ARE “VERY” OR “SOMEWHAT” IMPORTANT iN DM6}

DM7. You indicated that fees are important to you when making.decisions about the
investments for your 401(k) plan. Where do you get information about fees?

Prospectuses for the mutual funds or the othe investment choices _

1.|Yes B o 33.5% 36.3% 34.5%

choices

1.] Yes 2.7% T 84% 4.8%
2. [ No T 97.3% 91.6% 95.0%

Books about investing

Yes
2. I No 97.3% 95.4% 96.6%

Financial shows on TV
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Research analyst

Yes .
No 98.8% 96.1% 97.8%

Personal financial advisor

2. No 87.3% 76.1% 83.2%

11 Yes e ' 246% | 20.3% 23.0%
7 [No 75.4% 79.7% 77.0%

No 98.0% 96.9% 97.6%

Don't Know*

Yes

None/Nothing*

Yes

Refused

**None"/"Nothing” and “Don’t Know” were written in by some respondents but were not listed as responsé
options.
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EXPECTED DEGREE OF RELIANCE ON 401(K) PLAN

ED1.

Do you expect that your 401{k) plan will be a major or minor source of your
income in your retirement?

(In this question, “your 401(k) plan” refers to any 401(k} plans provided by your current
or former employer in which you currently have money saved. If you currently have
money saved in more than one 401(k) plan, please consider all of your 401(k) plans
when answering this question. “Your 401(k) plan” does not refer to any 401(k) plans
provided by your spouse’s employer, and it does not refer to savings in other types of
retirement accounts.)

(In this question, “your 401(k) plan” refers to the 401{k) plan provided by your current or
former emplover in which you currently have money saved. “Your 401(k) plan” does not

refer to any 401(k) plans provided by your spouse's employer, and it does not refer to
savings in other types of retirement accounts.)

1. { Major source 57.0% 43.3% 51.9%
2. | Minor source 27.7% 46.1% 34.6%
3. | Don’t know 14.9% 10.6% 13.3%
4. | Refused 0.3% 0.0% 0.2%
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UNDERSTANDING OF INVESTMENTS AND FEES

Reminder: For the rest of these questions, unless otherwise noted, if you currently have money
saved in more than one 401 (k) plan, please refer to the 401(k) plan that you yourself joined
most recently. Do not refer to any 401(k) ptans provided by your spouse's employer.

UN1. Do you know the names of all of the funds or investments in which you have
money saved through your 401(k) plan?

e

1.1 Yes 29.9% "436% 35.0%
2 TNo 70.1% 56.2% 64.9%
3. [ Refused 0.0% 0.3% 0.1%

UN2. In your 401(k} plan account, do you have investments in any of the following?

Balanced Funds (Funds that investin a
d

balanced mix of both stocks

1. | Yes 43.6% 51.2% 46.4%
2. | No 22.4% 26.5% 23.9%
3. | Don't Know 32.7% 21.5% 28.5%
4. | Refused 1.3% 0.8% 1.1%

Stock Funds (Funds that invest

1 .
2. {No 19.6% 22.6% 20.7%
3. | Don’t Know 30.1% 21.0% 26.7%
4. | Refused 0.5% 0.4% 0.5%
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Bond Funds (Funds that invest primarily

1. | Yes 33.6% 32.3%
2.1 No 36.4% 40.2% 37.8%
3. | Don’t Know 32.1% 25.0% 29.4%
4. | Refused 0.1% 1.1% 0.5%

Mone

Market Funds

1. | Yes 42.3% 38.7%
2. | No 30.8% 33.8% 31.9%
3. | Don’t Know 32.7% 22.7% 28.9%
4. | Refused 0.0% 1.2% 0.5%

Other Fixed Income funds (Funds such
as Guaranteed Investment Contracts,
stable value funds, or other funds that
provide low but steady returns and are

often used for income

1. ] Yes 24.6% 36.5% 29.1%
2. | No 38.1% 34.3% 36.7%
3. | Don’t Know 36.9% 27.8% 33.5%
4. | Refused 0.3% 1.4% 0.7%

Annuities (Funds that, after receiving

your contributions and after reaching a
certain date, guarantee to make regular
payments to you for a certain period of

time or for rest of your life

1. | Yes 13.7% 17.1% 15.0%
2. | No 48.6% 54.2% 50.7%
3. | Don’t Know 37.4% 27.2% 33.6%
4. | Refused 0.3% 1.4% 0.7%




2. | No 50.4% 61.6% 54.6%
3. | Don’t Know 21.9% 15.8% 19.6%
4. | Refused 0.3% 1.5% 0.7%

Real Estate funds, sometimes called

1.| Yes 6.3% 6.6%

2. | No 59.4% 65.5% 61.7%

3. | Don’t Know 33.5% 26.8% 31.0%

4. | Refused 0.3% 1.4% 0.7%
Other

1.| Yes 6.0% 6.5% 6.2%
2. | No 43.7% 48.5% 45.5%
3. | Don’t Know 49.2% 41.3% 46.2%
4. | Refused 1.0% 3.7% 2.0%

UN2a. You told us that your 401(k) plan account includes investments

{BASE: “YES” FOR ANY ITEM IN UN2}

UN3. Are any of the funds in your 401(k) plan account a Life Cycle Fund or Target
Retirement Date Fund? (A Life Cycle Fund or Target Retirement Date Fund is a
fund in which the mix of investments automatically changes based on how far
away you are from retirement. As you approach your expected date of retirement,
the mix of investments changes from riskier investments with greater chances of
high returns to more conservative investments with lower returns but less risk.)

other than those

listed in the previous question. What other types of investments are in your

401(k) plan account?

1. | Yes 14.7% 10.9% 13.2%
2 | No 0.8% 67 7% 63.5%
3. | Don’t Know 24.5% 21.4% 23.3%
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Financial services companies that manage 401(k) plans charge fees for
administering and managing those plans. The fees are paid by the employer that
provides the plan and/or the employees that participate in the plan. Often, the
401(k) plan management company simply deducts the fees from each participant’s
401(k) plan balance, so you rarely receive a bill for the fees.

Do you know how much in fees and expenses you are paying for your 401(k) plan?

1. | Yes . 17.0%
2. | No 85.3% 79.0% 82.9%
3. | Refused 0.0% _0.2% 0.1%

UNS5. How much in fees and expenses do you pay per year for your 401(k) plan? Please
answer as a percentage of your total 401(k) account balance. {If your 401(k)
account balance is invested in more than one fund or investment, please estimate
the average percentage of your total 401(k) account balance that is used to pay

\
{BASE: “YES” IN UN4}
fees and expenses for all of your 401(k) investments.)

1.10 38.0% 27.9% .
2. { Above 0 to 0.49% 5.7% 14.4% 9.7%
3.10.50 to 0.99% 7.7% 3.5% 5.7%
4.11.00% 12.9% 22.5% 17.3%
5.11.01 to 1.99% 3.3% 2.3% 2.8%
6. | 2.00% or higher (net) 21.2% 22.9% 22.0%
2.00 to 9.99% 12.3% 16.5% 14.2%
- 10.00% or higher 8.9% 6.4% 7.7%
7. | Refused 11.3% 6.6% 9.1%
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UN6. The questions below are designed to understand how familiar you are with
different types of fees that may be charged for mutual funds and other types of

Does your 401{k) plan charge you a...

investments in 401(k) plans.

Administrative Fee

Yes

1. . 2% o
2.1 No 20.3% 22.3% 21.0%
3. | Don’t Know 59.1% 48.3% 55.1%
4. | Refused 0.0% 0.2% 0.1%

Redemption Fee

1.{ Yes 7.2% 4%
2. ! No 24.0% 27.2%
3. | Don’t Know 68.8% 65.2%
4. | Refused 0.0% 0.1%

UN7. Which of these statements is the correct definition of an administrative fee?

basis to cover the ongoing
costs of administering your
account {CORRECT}

A fee charged each time you
contact the company that
manages your 401(k) pian to
cover the administrative costs
of fulfilling your information
requests

3.0%

1.8%

2.6%

A one-time fee charged to
cover the administrative costs
of setting up your account

8.7%

8.5%

9.2%

Don’t know

39.8%

31.1%

36.5%

Refused

0.5%

0.2%

0.4%
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UN8. Which of these statements is the correct definition of a redemption fee?

A fee charged when you move
alt of your money from certain
mutual funds into other mutual
funds. {CORRECT}

A fee charged if you contribute
nothing to your 401(k) account
for a certain number of months.

1.2%

1.2%

1.2%

A fee charged on a regular
basis to cover the costs of
providing all 401(k) pian
participants with updates about
the performance of their
accounts.

4.2%

6.0%

4.9%

Don’'t know

57.1%

52.7%

55.4%

Refused

0.0%

0.2%

0.1%

UN9. Which of these statements is the correct definition of an expense ratio?

The percentage of a mutual
fund’s total assets that is used
to pay the fund’s operating
expenses. {CORRECT}

12.8%

15.1%

13.7%

The percentage of a mutual
fund’s total earnings over a 12-
month period that is used to
pay the fund's total expenses.

13.8%

13.2%

13.6%

The operating expenses for a
certain mutual fund stated as a
percentage of the total
operating expenses for all
mutual funds managed by the
same company

12.5%

9.0%

11.2%

Don’t know

60.9%

62.6%

61.5%

o

Refused

0.0%

0.2%

0.1%
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UN10. How confident are you that you selected the correct definitions of the following
fee-related terms in the previous questions?

administrative fee

Very conent

1. .

2. | Somewhat confident 47.5% 48.2% 47.8%
3. | Not too confident 22.3% 21.6% 22.0%
4. | Not at all confident 4.6% 4.7% 4.7%
5. | Refused 0.2% 0.3% 0.3%

redemption fee

1. | Very confident . .

2. | Somewhat confident 44.4% 42.1% 43.5%
3. | Not too confident 30.5% 29.3% 30.0%
4. | Not at all confident 5.5% 5.0% 5.3%
5. | Refused 0.2% 1.8% 0.8%

expense ratio_

Very confident

1.

2. | Somewhat confident 44.6% 44.0% 44.4%
3. | Not too confident 36.5% 37.1% 36.7%
4. | Not at all confident 4.4% 2.7% 3.8%
5. | Refused 1.2% 21% 1.5%
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UN11. The table below shows the total annual operating expenses for two different
mutual funds.

[SWITCH ORDER OF FUND A AND B COLUMNS SUCH THAT HALF SEE A WITH 1.5% AND HALF SEE A
WITH 0.5%)

Total annual operating fees and 1.5% 0.5%
expenses (annual fees and

expenses that are deducted from your

account balance)

Based on the information above about the fees and expenses of each fund, which of the
two funds would you prefer to invest in? (Please assume that the funds are the same
except for the fees and expenses.)

1. | Strongly Prefer Fund A 1.3% 2.1% 1.6%
2. | Prefer Fund A 2.2% 1.4% 1.9%
3. | Somewhat Prefer Fund A 3.2% 1.3% - 2.4%
4. | No Preference 15.1% 12.2% 14.0%
5. | Somewhat Prefer Fund B 13.0% 11.2% 12.3%
6. | Prefer Fund B 27.6% 28.3% 27.9%
7. | Strongly Prefer Fund B 36.8% 42.2% 38.9%
8. | Refused 0.9% 1.2% 1.0%

UN12. Please rate your agreement with each of the following statements:

Annual fees of 1.5% are not that much more than annual fees of
0.5%.

1. | Strongly Agree 2.1% 3.1% 2.5%
2. | Somewhat Agree 13.8% 12.2% 13.2%
3. | Somewhat Disagree 424% 33.2% 38.9%
4. | Strongly Disagree 40.2% 50.1% 43.9%
5. | Refused 1.5% 1.4% 1.5%
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The difference in annual fees between Fund A and Fund B (a
difference of 1%) will not have a very big impact on my total long-
term retirement savings.

1. | Strongly Agree 2.7% 3.8% 3.1%
2. | Somewhat Agree 19.1% 16.7% 18.2%
3. | Somewhat Disagree 39.8% 36.5% 38.6%
4. | Strongly Disagree 37.1% 41.8% 38.9%
5. | Refused 1.4% 1.2% 1.3%

1 have a good understanding of how fees can affect my retirement
savings in the long term.

1. | Strongly Agree 14.5% 15.1% 14.7%
2. | Somewhat Agree 39.0% 43.2% 40.6%
3. | Somewhat Disagree 34.9% 30.5% 33.3%
4. | Strongly Disagree 9.8% 9.7% 9.8%
5. | Refused ] 1.8% 1.5% 1.7%

I wish that | had a better understanding of the effect that fees can
have on my long-term retirement saving

1. | Strongly Agree 28.3% 29.6%

2. | Somewhat Agree 45.7% 44.5% 45.3%
3. | Somewhat Disagree 21.0% 19.0% 20.3%
4. | Strongly Disagree 3.6% 5.7% 4.4%
5. | Refused 1.4% 1.2% 1.3%

| feel confident in my ability to select investments for my 401(k) plan
that are best for my needs.

1. | Strongly Agree 12.0% 11.9% 11.9%
2. | Somewhat Agree 46.9% 49.5% 47.9%
3. | Somewhat Disagree 33.1% 27.5% . 31.0%
4. | Strongly Disagree 6.7% 10.0% 7.9%
5. | Refused 1.4% 1.1% 1.3%
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1. | Strongly Agree 10.0% 10.2% 10.1%
2. | Somewhat Agree 34.2% 30.8% 32.9%
3. | Somewhat Disagree 40.7% 40.1% 40.4%
4. | Strongly Disagree 13.9% 17.0% 15.1%
5. | Refused 1.2% 1.9% 1.5%

UN13. How knowledgeable do you feel about the impact that fees can have on your total
retirement savings? '

1. | Very knowledgeable 7.3% 9.3% 8.0%
2. | Somewhat knowledgeable 36.6% 38.8% 37.4%
3. | Not too knowledgeable 41.2% 35.8% 39.2%
4. | Not at all knowledgeable 14.7% -16.0% 15.2%
5. | Refused 0.2% 0.0% 0.2%

PREFERENCES FOR RECEIVING INFORMATION ABOUT FEES

PR1. Who do you think should be responsible for ensuring that people, such as
yourself, who participate in 401{k) plans have a clear understanding of the fees
charged by 401(k) plans? {Select one or more.)

Employers that offer 401(k)
plans to their employees

62.4%

57.2%

60.5%

2. | Government 13.3% 12.9% "13.1%

3. | Financial services companies 51.8% 53.2% 52.3%
that manage 401(k) plans

4. | Employees, such as yourself, 47.2% 44.8% 46.3%
that participate in 401(k) plans

5. | Refused 0.3% 0.2% 0.2%
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PR1b. Who do you think should be most responsible for ensuring that people, such as

yourself, who participate in 401({k) plans have a clear understanding of the fees i
plans? (Select ‘

: i S 2 vl R SR SR

1. | Employers that offer 401(k) 36.8% 35.1% 36.1%
plans to their employees

2. | Government 4.1% 3.5% 3.9%

3. | Financial services companies 30.7% 33.0% 31.5%
that manage 401(k) plans

4. | Employees, such as yourself, 28.2% 28.1% 28.2%
that participate in 401(k) plans

5. | Refused 0.3% 0.2% 0.2%

PR2. When would you prefer to receive information about the fees charged for

ents 40 plan?

ARSI Y SRS AR SN SR
1. | Before you choose the funds or 62.3% 58.8% 61.0%
investments
2. | On a regular basis (such as 61.0% 59.8% 60.5%
quarterly or once a year)
regardless of whether fees
change or stay the same
3. | Whenever the fees change 37.2% 33.6% 35.8%
4. | Refused 1.8% 0.5% 1.3%

PR3. How would you prefer to receive information about fees?

1. | Over the phone 5.4% 5.3% 54%

2. | Paper materials / in written 75.8% 78.1% 76.7%
form

3. | On the internet 35.3% 21.8% 30.2%

4. | In-person, group information 25.8% 20.8% 23.9%-
session

5.1 In-person, one-on-one 22.2% 24.5% 23.1%
counseling )

6. | Refused 0.3% 0.8% 0.5%




CLASSIFICATION QUESTIONS

CL1. Intotal, including money that you have contributed as well as any
contributions from your employer and returns from your investments, what is the
total amount of money currently in your 401(k) plan(s)?

e

1. | Less than $1,000 6.3% 1.9%

2. {$1,000 to less than $10,000 23.1% 13.0% 19.3%
3. | $10,000 to less than $25,000 16.5% 11.4% 14.6%
4. | $25,000 to less than $50,000 14.9% 125% - 14.0%
5. | $50,000 to less than $100,000 13.7% 16.2% 14.6%
6. | $100,000 to less than $150,000 6.0% 9.1% 7.2%
7. |1 $150,000 to less than $200,000 1.9% 7.3% 4.0%
8. | $200,000 to less than $250,000 1.3% 3.2% 2.0%
9. | $250,000 to less than $500,000 1.5% 7.6% 3.8%
10. | $500,000 to less than $1 0.3% 3.2% 1.4%

million

11. | $1 miilion or more 0.0% 0.5% ] 0.2%
12. | Don’t know 13.2% 11.4% 12.5%
13. | Refused 1.3% 2.6% 1.8%

CiL1a. Do you expect to receive payments from a traditional defined-benefit
pension plan in retirement? (A traditional pension plan is completely funded by
an employer. The employer decides on the investments and guarantees an
annual amount to be paid to employees throughout retirement. The amount of
the payments is based on salary and the number of years worked for the
company.)

Yes {you expect to receive
payments from a traditional
pension plan)

2. | Yes (you already receive 1.1% 18.5% 7.6%
payments)

3./ No 45.7% 33.9% 41.3%

4. { Don’t know 21.2% 8.2% 16.3%

5. | Refused 0.2% 0.6% 0.4%
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CL2. Thinking about your retirement savings only (excluding real estate, Social
Security, and any traditional defined-benefit pension plans), how much of your
retirement savings is in your 401(k) plan(s)?

in the list below, “other accounts” refers to any 401(k) plans provided by your spouse’s
employer and any savings that you and/or your spouse have in any other types of
retirement savings plans or retirement accounts. “Other accounts” does not
include other sources of retirement income, such as real estate, Social Security or
traditional defined-benefit pension plans.)

is in your 401(k) plan (You have
no retirement savings other
than your 401(k) plan)

2. | Most of your retirement
savings is in your 401(k) plan,
but some is in other accounts

28.7%

31.7%

29.8%

3. | Some of your retirement
savings is in your 401(k) plan,
but most of it is in other
accounts

28.8%

41.7%

33.7%

Don’'t Know

13.0%

9.0%

11.5%

ol

Refused

0.8%

1.0%

0.9%

{BASE: EMPLOYED OR LOOKING FOR WORK OR STUDENT OR OTHER IN SCR3}

CL3. At what age do you expect to retire completely and not work for pay at all?
(Please provide your best guess.)

1.]30-59 11.4% 2.5% 8.5%
2. | 60-61 21.3% 6.3% 16.4%
3. | 62-64 7.4% 14.8% 9.8%
4.165 28.2% 24.3% 26.9%
5. | 66-69 12.3% 22.2% 15.5%
6. | 70 or higher 19.2% 29.2% 22.5%
7. | Refused 0.3% 0.7% 0.4%




215

CL4. How long have you had your current 401(k) plan?

(if you currently have money saved in more than one 401(k) plan, please refer to the plan
in which you have had money saved the longest.)

1. { Less than 1 year - 10.1% 3.3% 7.6%
2. | 1 year to less than 3 years 16.2% 7.5% 12.9%
3. | 3 years to less than § years 15.7% 6.9% 12.4%
4.1 5 years to less than 10 years 28.8% 19.8% 25.5%
5. { 10 years to less than 15 years 14.0% 21.1% 16.7%
6. | 15 years to less than 20 years 9.1% 18.9% 12.8%
7. | 20 years or more 3.9% 20.5% 10.1%
8. | Don’t know 1.7% 1.6% 1.7%
9. | Refused 0.4% 0.6% 0.5%

{BASE: EMPLOYED IN SCR3}

CL5. How many total ei’nployees work for your current employer at all locations in the
u.s.?

1. | Less than 10 .

2.110to0 49 7.0%
\ 3.{50-99 6.9%

4.1 100 — 499 18.5%
i 5. | 500 - 2499 { 15.3%
! 6. | 2500 — 9999 14.7%
' 7. | 10,000 or more 23.4%
f 8. | Don’t know 9.3%
B 9. | Refused 0.3%




{BASE: EMPLOYED IN SCR3}
In what industry or type of business is your current employer primarily involved?

CLe.
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1. | Agriculture, forestry, fishing, 0.3%
hunting, and related
2. | Mining 0.2% 0.3% 0.2%
3. | Construction 5.0% 5.1% 5.0%
4. | Manufacturing 16.4% 15.1% 16.0%
5. | Wholesale Trade 2.4% 1.6% 2.1%
6. | Retail Trade 9.6% 14.0% 11.0%
7. | Transportation and Utilities 4.3% 7.0% 5.2%
8. | Technology Information and 11.0% 8.3% 10.1%
information Services {e.g.,
media, publishing,
telecommunications, Internet
Service providers)
9. | Finance, Insurance, and Real 9.5% 5.6% 8.2%
estate
10. | Professional and Business 7.0% 6.0% 6.7%
Services (e.g., legal services,
marketing, advertising,
consuiting, bookkeeping,
engineering)
11. | Education and Educational 6.0% 7.2% 6.4%
Services
12. | Healthcare and Health Services 14.5% 14.8% 14.6%
13. | Leisure and Hospitality (e.g., 4.1% 5.1% 4.4%
arts, entertainment, recreation,
food services, lodging)
14. | Other (Net) 8.3% 8.8% 8.5%
Refused
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CL7. Which of the following best describes your current annual income before taxes
including wages or salary, Social Security, pensions, and interest or dividends on
savings and investments?

1. { Less than $10,000 2.5% 3.0% 2.7%
2. | $10,000 up to $25,000 11.1% 13.9% 12.2%
3. | $25,000 up to $50,000 39.2% 36.0% 38.0%
4. | $50,000 up to $75,000 21.8% 21.1% 21.6%
5. | $75,000 up to $100,000 15.5% 12.0% 14.2%
6. | $100,000 up to $150,000 4.8% 5.9% 5.2%
7. | $150,000 or more 1.4% 2.8% 1.9%
8. | Refused ’ 3.6% 5.2% 4.2%

<




