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OPPORTUNITIES FOR SAVINGS: REMOVING
OBSTACLES FOR SMALL BUSINESS

WEDNESDAY, MARCH 7, 2012

U.S. SENATE,
SPECIAL COMMITTEE ON AGING,
Washington, DC.

The Committee met, pursuant to notice, at 2:05 p.m. in Room
SD-562, Dirksen Senate Office Building, Hon. Herb Kohl, chair-
man of the committee, presiding.

Present: Senators Kohl [presiding], Manchin, and Corker.

OPENING STATEMENT OF SENATOR HERB KOHL, CHAIRMAN

The CHAIRMAN. Good afternoon to everybody. We'd like to wel-
come you to this hearing today.

American workers face a retirement gap, a gap between what
they will need to retire and what they will have actually saved of
$6.6 trillion, according to the non-partisan Center for Retirement
Research at Boston College. To bridge that gap, we need to make
it easier for employees to save at work, because that is where it
is easiest for most people to save.

However, for 42 million American workers, fully a third of the
private sector workforce employed by small businesses, it’s an op-
portunity that doesn’t really exist. In fact, according to the Census
estimates, as few as 29 percent of workers at small businesses have
access to retirement plans at work. By comparison, 81 percent of
workers at companies with more than 100 employees have access
to employer-sponsored plans.

On the employer side, many small businesses want to offer re-
tirement plans because without them they are at a competitive dis-
advantage when it comes to attracting and retaining good employ-
ees. With this in mind, this committee asked the Government Ac-
countability Office to explore why so few small businesses offer re-
tirement plans to their employees.

As you will hear today, what the GAO heard from small business
owners were general concerns about a lack of time and money to
select and finance plans, as well as worries about being over-
whelmed by administrative requirements and the risks of being
held liable for high fees or for poor plan performance.

We've been working with Senator Enzi and other senators, and
we plan to introduce bipartisan legislation that will make it much
easier for small business owners to set up retirement plans. Under
our approach, which is supported by the U.S. Chamber of Com-
merce, small businesses would be able to pool together to create
plans that use experienced financial experts to assume many of the
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administrative and fiduciary duties that small business owners
have neither the time nor the expertise to monitor. This would
lower costs and encourage more companies to offer retirement
plans to small businesses, and ultimately this would result in more
people saving for their retirement.

Today we’ll be hearing from the GAO about its findings and the
Department of Labor about its efforts to reach out to the small
business community. Then we’ll turn to financial experts, including
Mr. Bryan Fiene from my own State of Wisconsin, who will discuss
the difficulties that small businesses face with savings plans, as
well as the benefits of allowing small businesses to pool together.

While everyone has an individual responsibility to save, it is also
essential that all workers have the opportunity to save for their re-
tirement. More small businesses in Wisconsin offer retirement
plans to their workers than almost any other state in the nation.
Nevertheless, just one in five small businesses in Wisconsin do
offer retirement plans to their employees.

By creating more and better opportunities for small businesses to
provide retirement plans, we will come closer to building a uni-
versal, secure, and adequate pension system that can provide re-
tirement security for all Americans.

We thank everyone for being here today. We’ll be turning to our
Ranking Member, Senator Corker, in a moment.

First, I'd like to recognize my staff director for this committee,
Deb Whitman, who will be leaving us for a new challenge. Over the
past five years, Deb Whitman has been a strong, effective, and
highly skilled leader on the issues that have come before this com-
mittee. Her service and deep commitment are truly appreciated,
and she will be greatly missed.

So we now turn to Senator Corker, Ranking Member.

STATEMENT OF SENATOR BOB CORKER

Senator CORKER. Thank you, Mr. Chairman, and thank you for
this focus on small businesses and their ability, if you will, to offer
retirement plans. This is something near and dear to my heart. I
have been in business most of my life and have offered these types
of plans and have seen some of the difficulties that can exist, and
certainly in a country that has so many citizens that are over-lever-
aged and not saving for the future the way that we’d like to see
citizens do, just because it’s best for them to be able to do that, and
with tremendous pressures that we’re going to have longer term
just over entitlement programs that exist, it’s very important that
people are setting aside monies.

And so I very much appreciate your focus on this and am looking
forward to the witnesses and what they have to say and the many
questions that will follow.

So thank you, and thank the witnesses.

The CHAIRMAN. Okay, Senator Corker, thank you very much.

We'll turn to our first panel right now. Our first witness will be
Phyllis Borzi. She’s the Assistant Secretary of Labor of the Employ-
ment Benefits Security Administration. Ms. Borzi has published
numerous articles on ERISA; health care law, and policy and re-
tirement security issues. She’s been a frequent speaker to legal pro-
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fessionals, business, consumer, and state and local government or-
ganizations. Welcome.

Then we’ll be hearing from Charles Jeszeck, Director of Edu-
cation, Workforce, and Income Security issues at the Government
Accountability Office. He has spent over 26 years at the GAO work-
ing on issues concerning defined benefit and defined contribution
pensions, the PBGC, Social Security, unemployment insurance, and
older worker employment issues. We welcome you.

Ms. Borzi.

STATEMENT OF PHYLLIS BORZI, ASSISTANT SECRETARY, EM-
PLOYEE BENEFITS SECURITY ADMINISTRATION, U.S. DE-
PARTMENT OF LABOR, WASHINGTON, DC

Ms. Borzi. Thank you, Chairman Kohl, Ranking Member Corker.
I am Phyllis Borzi, the Assistant Secretary of Labor for the Em-
ployee Benefits Security Administration, and I appreciate this op-
portunity to discuss this afternoon EBSA’s work with small busi-
ness.

We agree with you, Chairman Kohl, that employment-based
plans are the best way to have employees save for retirement. But
today, less than half of small businesses offer these kinds of plans
to their workers. So what we do is EBSA assists small employers
through comprehensive education, outreach, and regulatory pro-
grams. What we do is we leverage our education and outreach ef-
forts by partnering with the IRS, with the SBA, with the AICPA,
with the Society for Human Resource Management, with the Con-
sumer Federation of America and others.

In 2000, the Department partnered with the SBA and the U.S.
Chamber of Commerce to launch our program called “Choosing A
Retirement Solution For Your Small Business”, and this campaign
helped small businesses understand the many retirement plan op-
tions available to them. In 2004, the Department worked with the
SBA, with SHRM, with the AICPA, with the Chamber and the
NFIB to develop a “Fiduciary Education” campaign. These ongoing
campaigns create an awareness of the responsibilities involved in
maintaining a retirement plan.

After hearing from small businesses that they often look to their
accountants for advice about establishing a retirement plan, the
Department began to work with the AICPA, and recently the
AICPA joined us as a presenter and publicized a webcast on Feb-
ruary 23rd as part of America Saves Week. We also are working
with the AICPA on a fiduciary education webcast series that’s
scheduled in March.

Small businesses can access a full range of government resources
through Business USA, which is a website that was formed, hosted
by the SBA, formed as a result of a memorandum that President
Obama issued a few months ago. This site serves as a central por-
tal for Federal agency information of interest to small businesses,
and it includes a link to the EBSA resources that promote retire-
ment plan sponsorship.

The Department also has a number of ongoing regulatory and
guidance initiatives that help small business. Chairman Kohl, I
know you’ve been very interested and a leader in the target date
fund set of issues around them. The Department expects to soon
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release tips for plan fiduciaries on how to select these funds. As
you know, in choosing a TDF, it’s very important to understand the
differences in investment strategies, in asset allocation, and invest-
ment-related fees. Even among target date funds with the very
same target date, there are wide variations. Our guidance will help
plan fiduciaries assess these differences.

The Department has also provided tips for participants who are
considering choosing a TDF. This we did in conjunction with the
SEC and proposed disclosure changes to our qualified default in-
vestment alternative regulation that focuses on the need for great-
er disclosure around target date funds.

I want to briefly mention two of our regulatory initiatives that
benefit small businesses sponsoring retirement plans. First, on
February 2nd, the Department issued a final regulation that im-
proves the transparency of 401(k) fees and will help small busi-
nesses obtain investment, recordkeeping, and other services at a
fair price. This will put small businesses on the same footing as
larger employers and allow them to obtain information about re-
tirement plan services, their costs, and service providers.

Second, we're working to update our rule on when a person pro-
viding investment advice for a fee becomes a fiduciary under
ERISA. Our revised fiduciary definition would protect small em-
ployers by making it more difficult for advisers to steer them into
investment options that pay the adviser higher fees. Under the cur-
rent law, advisers can avoid responsibility for these types of rec-
ommendations and for losses that result from imprudent advice.
Our new rule will hold advisers responsible so that small employ-
ers can have confidence in the investment advice they receive and
won’t be left holding the responsibility for losses that occur when
what they've done is dutifully followed the investment advice
they’ve been given which turned out to be imprudent.

Of course, the Department supports efforts to expand small busi-
ness coverage and provide compliance assistance. However, in so
doing, it’s essential that ERISA’s protection for workers’ pensions
be maintained. The Department is aware of promoters marketing
so-called “open” multiple employer plans to small businesses. Ac-
cording to some promoters, these arrangements allow unrelated
businesses to avoid ERISA reporting and fiduciary obligations.
However, the lack of employer involvement may make these plans
more susceptible to abuse by unscrupulous actors.

EBSA has had difficult experiences over these decades with simi-
lar open employee benefit structures in the group health plan area,
where multiple employer welfare arrangements, or MEWAs, have
been the subject of civil and criminal enforcement actions for many
years. Among other problems, MEWAs have generated large, often
hidden, fees for the promoters. By bringing this type of product to
the pension marketplace, we are concerned that it presents a num-
ber of complicated legal and policy issues. We have pending re-
quests for guidance and are actively working on trying to answer
these questions.

So thank you again for the opportunity to testify at this impor-
tant hearing. The Department recognizes the critical role that
small businesses play in the economy, and we’ll continue to expand
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our efforts to help them offer high-quality retirement plan options
for their workers. Thank you so much.

[The prepared statement of Phyllis Borzi appears in the Appen-
dix on page 24.]

The CHAIRMAN. Thank you very much, Ms. Borzi.

Mr. Jeszeck.

STATEMENT OF CHARLES JESZECK, DIRECTOR, EDUCATION,
WORKFORCE AND INCOME SECURITY, U.S. GOVERNMENT
ACCOUNTABILITY OFFICE, WASHINGTON, DC

Mr. JESZECK. Thank you. Chairman Kohl and Ranking Member
Corker, thank you for inviting me here today to discuss the state
of pension coverage among our nation’s small businesses and the
challenges these businesses face in helping their employees achieve
retirement security. My comments are based on the findings of our
report that this committee is releasing today.

Small employers are a critical sector of our economy, providing
employment for many millions of Americans. Businesses with fewer
than 100 employees, those firms which are the focus of our report,
employ over 42 million workers, about one-third of the private sec-
tor workforce. Our report focuses on the extent of small business
pension plan sponsorship, the challenges facing small businesses in
providing such coverage, and the options that have been suggested
to address these challenges.

In summary, while longstanding observers of retirement security
will not be surprised, the rest of us may find the results disturbing.
Pension sponsorship among small employers is low, the challenges
they face in sponsoring plans are many, and the numerous pro-
posed solutions each have their advantages and disadvantages.

In our study, where we were able to link IRS and Labor Depart-
ment data on small employers and pension plans, we found an
overall sponsorship rate of about 14 percent. To give context, most
studies have found at any one time about 50 percent of private sec-
tor workers participate in a pension plan.

We also found that the larger the firm, the more likely it was to
offer a plan. Among the smallest firms, those with one to four em-
ployees and who account for the majority of funds in our study, the
rate was 5 percent. Sponsorship rates for firms with 26 to 100 em-
ployees were higher, at 31 percent. Similarly, small firms with low-
paid workforces are generally less likely to offer a pension plan.
About 3 percent of small employers who paid an average wage of
$10,000 per year or less sponsored a plan.

Of those small firms with plans, about 86 percent sponsored ei-
ther a 401(k) plan or a SIMPLE IRA. Typically, the larger the firm,
the more likely it was to offer a K plan and the less likely to offer
a SIMPLE IRA.

This low sponsorship rate is likely a consequence of the multiple
challenges small employers report in considering whether to spon-
sor a plan. In our focus groups with small employers around the
country, we heard about many of the barriers that either deterred
them from forming a plan or made maintaining a plan difficult.
These businesspeople took time out of their busy lives to tell us
that they were overwhelmed by the number of plan design options
from which to choose, and by the administrative requirements to
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be met, and that they were afraid that they were not fully knowl-
edgeable about the legal responsibilities associated with sponsoring
a plan. Others felt that the existing financial incentives to sponsor
a plan were insufficient.

Further, while Labor collaborates with other agencies to provide
information and guidance to small employers on pension plans,
most of the business people we spoke to were unaware that such
information was available.

Small employers, experts and other stakeholders suggested a va-
riety of solutions to address these challenges. These ranged from
enhancing available guidance from the government and relaxing
certain reporting and disclosure requirements, to expanding cur-
rent financial incentives to start a plan, to introducing broader,
more universal solutions like the auto-IRA. Each of these options
poses tradeoffs. For example, some options may reduce Federal rev-
enues, while others may represent significant departures from our
existing voluntary employer-based pension system.

Thus, in light of this serious issue, we have recommended that
Labor, building on its collaborative efforts with other agencies, take
the lead in exploring this critical issue of small business plan spon-
sorship in assessing and developing proposals to address these
challenges and in consolidating current sources of information and
guidance to make it more accessible.

That concludes my statement, Mr. Chairman. I'll be happy to an-
swer any questions you or other members may have.

[The prepared statement of Charles Jeszeck appears in the Ap-
pendix on page 39.]

The CHAIRMAN. Thanks very much to both of you.

The idea that we’re talking about is setting up some kind of a
central mechanism overseen by very professional, qualified organi-
zations to which small businesses can turn to, look to, and collec-
tively go to, to set up pension programs for their employees.

Is it a good idea? Do you think it’s worth pursuing? Is there any
reason why we shouldn’t pursue it? What are the chances of being
successful in the marketplace so that we can increase the number
of small firms that offer plans to their employees?

Ms. Borzi.

Ms. Borzi. Well, you know, the administration hasn’t taken a po-
sition on this, so I'm certainly not going to get out ahead of the ad-
ministration. But let me just explain to you some of the problems
and challenges we see, because we’ve been looking at these since
these arrangements have been brought to our attention.

You know, for as long as ERISA existed, there have been provi-
sions in ERISA that recognize multiple employer plans. The dif-
ference between these new arrangements that people are trying to
organize and the longstanding arrangements that have been au-
thorized under ERISA is that in the new arrangement there is not
a requirement, as the statute and as our longstanding regulations
require, that there be a connection among the employers, and we
do that because the definition of employee benefit plan—the
threshold issue is, is this an employee benefit plan, a legal issue,
and the definition of employee benefit plan requires an employment
connection.
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The plan, the arrangement has to be sponsored by an employer,
by an employee organization, or by an association or an organiza-
tion acting on behalf of employers. That employment connection is
very, very important, and the new arrangements that people are
talking about would not require that connection. It would allow an
entity—and I know you’re talking about experienced financial insti-
tutions, but there is no distinction in the rule, I mean in the cur-
rent statute, as to who can sponsor these, except that you have to
be an association and represent employees.

The difficulty is that the employer, even in the current multiple
employer plan, multiple employer trust arrangements under
ERISA, the employer has to actually take a role in it. Now, that
doesn’t mean that they can’t pool administrative expenses, that
they aren’t exempt from many of the fiduciary and reporting and
disclosure rules. They are under the current rule. But to us, the
difficulty is looking at the experience that we’ve had in the health
area, where we've got these multiple employer welfare arrange-
ments which for decades have been problematic, both civil and
criminal problems.

In the Affordable Care Act, Congress gave the Department of
Labor new specific tools, like cease and desist authority, and search
and seizure authority, because we have so many problems with
health care fraud in these arrangements. The statutory language
is exactly the same, and the arrangements on the health side
where we have the problems are where they've been marketed to
a group of unrelated employers, where there’s not an association
bond.

Now, sometimes we’ve seen problems even in the association con-
text. But generally, what the law says is that these employers have
to come together for a purpose unrelated to just sponsoring a ben-
efit plan. So a trade association under current ERISA law can get
the same economies that you're talking about.

And so the proposal that has been put before us which would
allow a sponsor, if you will—I shouldn’t use the word “sponsor,” it
confuses the legal context—would allow an entity to put together
a group consisting of completely unrelated employers is problematic
because of the statutory rule, and it poses challenges without the
employer involvement.

But certainly we’re looking at it, and certainly we’re willing to
talk with you about it and work with you on it.

The CHAIRMAN. Good.

Mr. Jeszeck.

Mr. JESZECK. Yes, Senator. I should say I can’t comment too
much on this issue given that we are currently conducting work on
multiple employer plans for Senator Harkin. I think as Assistant
Secretary Borzi said, it’s a very complex, very legalistic issue, and
I think somehow you want to balance the potential for additional
coverage and opportunity for retirement saving by workers with
minimizing or ensuring that there is not a potential for abuse and
that people lose their money. So I think somehow you want to
thread the needle there. Our report is expected to be completed in
June and hopefully will shed some light on this discussion.

The CHAIRMAN. Thank you very much.

Senator Corker.
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Senator CORKER. Thank you, Mr. Chairman.

Ms. Borzi, what is it about an association that causes the stand-
ards to be higher than just a group of businesses that are unre-
lated but want to make sure that their employees have benefits?
It’s hard for me to understand why the standards would be any
higher, let’s say, for the Association of General Contractors pooling
together versus just an association of folks in a community in Chat-
tanooga, Tennessee that might want to provide benefits to their
employees.

Ms. Borzi. Well, it goes initially to the statutory definition,
which requires that an employee benefit plan be sponsored by em-
ployers, so that there be an employment relationship. But then it
also says you can have this association of employers.

You know, if you establish a plan, or if you purport to establish
a plan with all unrelated employers, people can do that under the
current law. It’s just that the question is, is one plan established,
or does each employer establish its own plan but with a common
administrative structure? Under ERISA, since 1974, we've allowed
this common administrative structure. But the issue is each em-
ployer, then, in that context establishes its own plan.

I mean, one of the things that I want to call to your attention,
and I think the GAO report included it, but certainly in one of the
early publications we did that I mentioned in my testimony, this
“Choosing A Retirement Solution For Your Small Business,” which
we did jointly with the IRS, one of the most important features in
this is the chart. This shows the various options that are already
available to small businesses, and you can get to the same result
that you're talking about using several of these options.

So the question really is, and given what the GAO found, that
employers were confused by the array of choices, it seems to me
from a policy point of view the question is, would it be better to
add yet another coverage option, which adds to the confusion and
concern, or is maybe what Congress should be doing, in conjunction
with all the rest of us, is looking at this array of choices and saying
is there a way that we can consolidate? Are there ways that we can
get economies of scale by combining some of these options so that
we don’t have—let’s see, this has seven, eight options for small
businesses. If I were a small business, and I have people in my
family who run small businesses, and they have asked me what to
do in terms of sponsoring a plan, there are several—all of these are
relatively easy options to use.

I guess the policy question is do we need another option that is
structured like an approach that, at least in the health care mar-
ketplace, has been rife with fraud and abuse? And so I think that’s
the fundamental question. We're not opposed to expanding cov-
erage. The question really is what’s the best way to do it.

Senator CORKER. I appreciate the explanation. And just as an
editorial comment, I think that what our nation does not need to
do is get the Federal Government to limit choices that people have
as it relates to retirement options. It needs to allow competition to
work and expansion to take place. So I hope it won’t get into a Big
Brother mode in that regard, and I know you’re not necessarily
suggesting——

Ms. Borzi. No, that’s not what I'm suggesting.
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Senator CORKER [continuing]. Or proposing. You're just laying
out some questions.

Which brings me to another point- I had two larger operations
over time that were mine. One, we had a profit-sharing plan, and
it was a pain. I mean, it was troublesome to administer, and you
were constantly concerned about whether you were getting the
kinds of yields for your employees that were best and yet safe at
the same time.

And then the second, larger operation we had a 401(k), and it
was like falling off a ladder. I mean, it’s the simplest thing I've
ever been involved in, and there were all kinds of people in the
community that were well respected that were more than willing
to educate the employees and carry out the plan.

I guess I kind of wonder what the problem is. It wasn’t expen-
sive. These were people in a community that were respected. It
worked very well. I'm really having difficulty understanding what
the problems are as it relates to small employers, no matter how
small, being involved in 401(k) plans. I mean, they're all over the
place. It’s like a Christmas tree, and all you've got to do is select
one, and they work pretty well.

So I'm having difficulty understanding what the impediments to
people doing that are, and why anybody would need a financial in-
centive, if you will, to want to set aside resources for their employ-
ees.

Mr. JeEszeEcK. Well, we heard a lot of different things from small
employers. In general—well, one thing was they wanted honest,
and what they felt to be unbiased information. A lot of 401(k) serv-
ice providers would approach these firms, these smaller firms, and
sell them things, and there was a concern of these small firms
that—not that these providers were going to rip them off or any-
thing, but the fact that they were trying to sell them something.
So they really didn’t have confidence in the information that they
got, and whether it was really in their best interest.

Senator CORKER. Were they hoping that we would tell them what
was in their best interest?

Mr. JEszEcK. Well, I think they were interested in getting good
information. In fact, some of the quotes that we got from some of
these focus groups illustrate this. There was one that said—this
was a small consulting company. It had 10 employees. It had been
around for seven years. And they said that if you want to start a
401(k) plan, it would be great if you could go to one source that
tells you the information you need to know, what you need to do,
and the forms that you need to fill out, a checklist of sorts.

Senator CORKER. Well, we have that available now, right?

Mr. JESZECK. So I think there is the potential here to help some
of these employers. The other quotes we had—you know, these
small businesses, they may be great at sales, they may be great at
manufacturing, but they may not be financial service people. So
some of these issues completely baffle them, and we would hear
that a lot. We had one person who said——

Senator CORKER. Just let me focus on each of these.

Mr. JESZECK. Sure.

Senator CORKER. I agree that there are people who are more fi-
nancially astute than others, and of course people out-source and
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get help from all kinds of professional folks most of the time if
they’re successful. So what is it that would be a rational approach
to somebody who isn’t particularly good at that? What is it that we
might suggest that government do to help them be more sound in
their judgment?

Mr. JEszZECK. Well, I think in our report we do identify a lot of
the collaborative efforts that Labor has done with other agencies in
pulling together a lot of useful information. I think in our report
what we tried to get at is that there could be some improvement
here. I think if we could get some of this information, match it up
better with some of these small employers, as a first step, that
would really help them in feeling more comfortable with some of
these issues.

It was really—there was one other quote that I really need to
share with you. This was a company that had been around for two
years. It was an HR consulting firm. The quote was about choosing
their investment options, and the woman said, “It’'s very scary.
Last night I was having nightmares about picking plan investment
choices.” Now, this person, a small business person, was not a fi-
nancial person, and this seemed very daunting to them.

And so I think to the extent that we can say that this is doable,
it’s not as complicated, there is information that can help them,
walk them through these issues I think that would be, as a first
step would be incredibly helpful.

Senator CORKER. I know my time is up. So what you'’re really ad-
vocating is just making information available to people so that they
might be more open to creating these plans. And like Ms. Borzi, it
looks like she’s doing a lot of that already.

Ms. Borz1. Yes, and one of the reasons—we know that one of the
recommendations in the GAO report was that the Department of
Labor be the central portal, and I know I should be a cheerleader
for my agency, and I am, because they've done a fabulous job, but
if I were a small businessperson, I wouldn’t think to go to the
EBSA website for information on retirement. I would think to go
to the SBA website, which is I believe the reason that the Presi-
dent in this memorandum, in this order he gave all of the agencies
that deal with this, was to use the SBA’s Business USA as the cen-
tral portal, because as a small business person, that would be most
likely where the person would go.

The SBA put together a working group, and we're part of it, the
IRS is part of it, the other agencies that provide financial informa-
tion and other kinds of resources for small businesses are part of
it, and on that website there are links to our publications, to our
website. We have a specially dedicated small business page on our
website, and our folks put a lot of effort into it, and it is under-
utilized. I'm willing to certainly say that.

So I think we need to think about how better to get the informa-
tion out that’s already there, which doesn’t mean that there isn’t
room for improvement in terms of getting additional information
out.

Senator CORKER. I appreciate both of you coming here. And I,
along with Chairman Kohl, would certainly love to see more people
having plans. They are so simple, so simple today to create, and
I think if people did need information, having a place to go, one
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central place would be helpful. And I think you’re right to be sen-
sitive that most employers are pretty reticent about going to the
Department of Labor for anything.

Ms. BORzL. I just don’t think they think about it.

Senator CORKER. Yes, I agree. Thank you.

The CHAIRMAN. Just one question Ms. Borzi before we turn to
Senator Manchin. We’re well aware of the dismal statistic of how
few small companies offer retirement plans. On the one hand, I
think I have been listening to you say that there are many options
that they can go to, but we still have that statistic to deal with.
So we're trying to come up with ways and means to get to a desired
goal, which is to have more and more small companies engaged in
offering retirement plans. Is that right?

Ms. Borz1. Yes. I

The CHAIRMAN. I mean, do you agree with that?

Ms. Borzi. I do.

The CHAIRMAN. Or are you saying we have a system, it just
doesn’t seem to be clicking?

Ms. BORZ1. I'm not for closing the fact that we should maybe look
at ways to simplify the system, maybe take some other steps.

The CHAIRMAN. Okay.

Ms. BORZI. I'm not saying that our system is perfect right now,
that it’s just a matter of people not having the information.

I mean, I've been in this business for 40 years. I haven’t been
at the Department of Labor for 40 years, but I've been in this busi-
ness for 40 years, and it’s my observation, taking off my Depart-
ment of Labor hat, as Phyllis Borzi, citizen taxpayer, it’s my obser-
vation that what we’ve been able to do, what Congress has done
over particularly the past two decades, in focusing on trying to sim-
plify options and give more options to small business, I think what
we've done, unfortunately, is we’ve been able to pluck all the low-
hanging fruit. And now what we'’re left with is the really intrac-
table problem of how to encourage small employers who, given all
these other options, haven’t taken those options.

It’s a hard, hard thing to do, and I'm the last person in America
that’s ever going to say we should give up, because my whole ca-
reer has been devoted to try to expand opportunities for small busi-
nesses and for participants to have retirement plans. So I think we
do need to work on this.

The CHAIRMAN. Senator Manchin, do you have a comment, or
two or three? Go ahead.

Senator MANCHIN. I'm very sorry. If I ask a question that has al-
ready been asked, just stop me. But, Ms. Borzi, if I may, small
business owners are concerned about plan administration fees, as
you know, and all the different paperwork that goes with that. Not
just a bottom line, but I'd like to have your perspective to ensure
that the fiduciary duties to their employees they’re going to be able
to meet. They're concerned about can they do what they’re going
to have to do with the regulations, or are there going to be undue
regulations put on them.

Ms. Borzi. Well, we are working on some regulations that will
ease the burden on small employers, but also will give them more
tools to be able to make better choices. For instance, I did talk in
my testimony about our 401(k) fee rules that will require the serv-
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ice providers to give plan small employers—it’s primarily a problem
of small and medium size employers—all the information about
what they’re actually paying for those investment options that
they’re offering to their employees, what they’re paying in adminis-
trative fees, in recordkeeping fees, in investment fees.

The problem of fiduciary responsibility for small employers is a
difficult one, and we are looking at, in several different market-
places, looking at ways to ease the burden.

Senator MANCHIN. What is identified as the most burdensome
regulations, or what’s the most burdensome thing they have as
businesses responding to——

Ms. BoRrzl. I think just the whole notion of establishing a retire-
ment plan is frightening to a lot of employers. I don’t know that
they necessarily understand what that means, but the fact that
they don’t understand it makes it more frightening to them than
if they did understand it.

Senator MANCHIN. Are we talking about incentives or reducing
regulations? What do you think would be most helpful? Are you
getting any input?

Ms. Borzi. Well, we would certainly welcome input. We’ve gotten
a lot of input as part of

Senator MANCHIN. What do you think will work?

Ms. Borzi. Well, we’re not quite sure yet. I think it has to be a
combination of all of the above. So we are looking at regulations.
We'’re looking at updating regulations. We're looking at regulations
that could be consolidated or reduced. We're looking at all sorts of
things.

Senator MANCHIN. Sir, if I may ask you, many employers prob-
ably receive their information regarding investment options from
probably a plan adviser. What makes you think they would come
to the government for this advice?

Mr. JEszECK. Well, Senator, first of all, we found in our study
that people used third-party service providers in a variety of areas.
Not everybody used an investment adviser. We don’t suggest that
they necessarily should go to the Federal Government for that. I
know that there are regulations concerning fee disclosure. That
should be helpful, we didn’t recommend that they go to the Federal
Government to obtain investment advisors.

I do want to get back to your question about fiduciary responsi-
bility because that was something that we heard from a lot of the
small businesses. People are afraid of getting sued even if, in fact,
if they talked to an attorney or something, that the likelihood of
that happening was really quite remote. That was something that
they were afraid of. The term itself is somewhat a little fearsome
for some of these companies.

The other issue is in terms of paperwork. For a lot of small busi-
nesses it’s not that they differentiate between the Form 5500 and
annual reports and plan amendments. To them it’s just one big
group of—a bunch of paperwork requirements, and it just seems
overwhelming, which is one of the reasons why, and given the dis-
cussion we’ve had here, that we recommended that there be a task
force that Labor would head to work with other agencies that,
among other things, would look at those reporting and disclosure




13

requirements and maybe look to see the extent to which those
things could be streamlined or simplified.

So that was part of the basis for our recommendation.

Senator MANCHIN. Thank you.

The CHAIRMAN. Senator Corker.

Senator CORKER. Thank you.

On the fiduciary piece, what kind of standard is there really? I
mean, if you have—and maybe the second panel will speak to this.
But what is the real risk? I know people are getting concerned
about terms and liabilities that maybe they don’t quite fully under-
stand. But if you have a legitimate group that’s handling this on
your behalf, what is your real exposure as an employer in that fi-
duciary responsibility or relationship?

Mr. JESZECK. I would defer to

Ms. Borzi. Well, this is one of the difficulties, is that under
ERISA, the people who we can hold accountable for imprudent in-
vestments, for instance, are people who are called fiduciaries, but
many of the people today who provide investment guidance, et
cetera, advice to small employers, what options to offer your em-
ployees, what should the platform look like in your 401(k), many
of those people take the position that under the Department of La-
bor’s old 1975 regulation that existed before 401(k) plans even were
in existence, that they are not fiduciaries, and that was what I was
alluding to in my testimony.

What we’re trying to do through our regulation is reduce the bur-
den on small employers in particular, because what happens is a
small employer, recognizing their inability to handle all these—
make all these financial decisions themselves, will quite often
reach out and hire somebody, a consultant, a broker, somebody to
give them investment advice, and then they——

Senator CORKER. Hopefully they do, yes.

Ms. Borzl. Right, and we want them to do that. But then when
they follow that individual’s advice or that entity’s advice, and it
turns out ultimately to be an imprudent investment, the person
giving the advice steps back and says “Don’t look to me.”

And so we wind up at the Department of Labor, when we con-
duct our investigations, if there’s a substantial loss to the partici-
pants in the plan because of an imprudent investment decision, we
wind up with a Hobson’s Choice. Either we leave the loss
unaddressed or we have to go after the employer, in many cases
a small employer, who is just as much a victim as the participants
are because they hired an investment adviser. The statute says if
youre an investment adviser for a fee, so if you get paid, then
you’re a fiduciary, but our regulation is mismatched with today’s
marketplace.

So one of the things we are doing, and that’s what I alluded to
in my testimony, through regulation is to try to make it easier for
small employers, relieve the burden for them.

I'll tell you one of the things that businesses are most afraid of
in the fiduciary context, and I think it’s really just a misunder-
standing of how the fiduciary rules play out in the law and in the
cases. When somebody tries to decide whether a fiduciary’s decision
is prudent—that’s the basic standard. Your decision has to be pru-
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dent, it has to be made for the exclusive benefit of the participants
and beneficiaries. That’s sort of the simple benchmark.

In deciding whether a decision on the part of the fiduciary is pru-
dent, you don’t use hindsight. You don’t say, oh, gosh, they in-
vested in a hedge fund and it lost all this money. What you do is
you look at what are the facts that the fiduciary had in front of him
or her at the time they made the decision. Did they act prudently?
Did they hire somebody to advise them if they didn’t know what
they were doing? Did they prudently select that person? Did they
monitor what was going on?

So it isn’t if there a loss at the end of the road and, oh, my God,
I'm going to get sued and I'm going to lose my business. That isn’t
the way the fiduciary standard is approached. But I think most
small businesses—I can say this, again, from my own dealings with
friends and family that run small businesses—I think they just
don’t understand that. I think that what happens, I think they
think that they are the ultimate guarantors of the success of any
investment they offer to their employees, and that’s just not the
case.

Senator CORKER. So it sounds like you can, without any legisla-
tive action, you can easily fix that through regulatory action at the
Department level.

Ms. Borzi. We can reduce the burdens on small employers sig-
nificantly through regulatory action.

Senator CORKER. I know it’s taking a long time, but I think this
is very important to the topic. So it seems like you can fix that
part.

Now, on the investment part, aren’t many of these 401(k)s today
set up in such a way that the employee is actually making the deci-
sion? They’ll have four or five or six, or maybe more options of in-
vestment modes, and the employees themselves are really directing
the type of investments?

Ms. Borzi. And they need investment advice as well.

Senator CORKER. But it still eliminates the fiduciary piece to a
degree when that’s happening.

Ms. Borzi. That’s right. But people who give them investment
advice, as well as the people who give the employers investment
advice, the employees need to know, the participants in the plan
need to know that those people who give them investment advice
are doing so in an unbiased way and that they can rely on the ad-
vice.

Senator CORKER. Okay. Thank you.

The CHAIRMAN. Thank you both very much. You've been very
helpful.

Ms. Borzi. Thank you, Mr. Chairman. Thank you.

The CHAIRMAN. So we’ll turn now to our second distinguished
panel.

First we’ll be hearing from Bryan Fiene, who is the Senior Vice
President and Investment Consultant at Robert W. Baird & Com-
pany, Inc., in Milwaukee. Mr. Fiene is from Madison. He has spent
19 years in the financial industry serving dozens of small and me-
dium-sized retirement plans that encompass thousands of people
across southern and central Wisconsin.
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And next we'll be hearing from John Kalamarides, who is a Sen-
ior Vice President at Prudential Retirement, where he leads the In-
stitutional Investment Solutions business. That includes Prudential
Bank and Trust, Stable Value Funds, Institutional Retirement In-
come Products, and Institutional Investments. He’s a frequent
speaker at industry, professional, academic, and public policy con-
ferences, as well as forums on practices and trends in the retire-
ment area and the challenges facing today’s plan sponsors and par-
ticipants. Currently, he oversees more than $120 billion in assets.

So, Bryan why don’t you say a few words?

STATEMENT OF BRYAN FIENE, QPFC, SENIOR VICE PRESI-
DENT AND SENIOR INVESTMENT CONSULTANT, PRIVATE
WEALTH MANAGEMENT, ROBERT W. BAIRD & COMPANY,
MADISON, WI

Mr. FIENE. Thank you, Chairman Kohl and Senator Corker and
Senator Manchin. Good afternoon. I appreciate the opportunity to
provide this testimony regarding small employer challenges to re-
tirement plan sponsorship. As a financial advisor with Baird, I've
served dozens of small businesses for 19 years. I am a designated
qualified plan financial consultant, and I work with many small
businesses on lots of issues.

My firm, as you said, Baird, was established in 1919, and we
have 100 locations around the country, including one in Nashville
with a couple of good retirement plan teams down there.

As a resident of Sauk Prairie, which is a very small town in
southern Wisconsin, I'm very proud of our state, and Wisconsin has
got dozens of world-class publicly traded companies, just as Ten-
nessee does. I think we can all be proud of that, and I think the
goal here, if I understand it correctly, is to get more participation
from small businesses.

We need to encourage these small businesses to succeed so that
they can grow up to be household names and employ thousands of
American workers. I think that’s everybody’s goal. So my testimony
is going to focus on the following points.

First, there are lots of reasons driving small employers away
from offering retirement plans. We’ve heard some of those today.

Second, Federal and state agencies have an opportunity to im-
prove how they support small businesses, understanding whether
and how to offer a plan.

Third, financial advisers and plan providers play a critical role
in helping small employers cope with challenges of adopting and
maintaining a plan.

Fourth, many small employers seeking to establish a plan I think
will be helped by expanding the multiple employer plan option, and
I'll talk about that a little bit as well.

Pre-crisis, businesses needed a strong retirement plan to recruit
and retain good people, as you said in your opening remarks, Sen-
ator Kohl. These days, all they need is an ad in the newspaper. It’s
really not that difficult to retain and find good people.

The small business owner’s personal finances are very complex,
and generally they have most of their net worth tied up in their
businesses, and a lot of their free cash is in their retirement ac-
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count. You guys are both businessmen, so you know what I'm talk-
ing about.

Faced with a lot of different choices, many small businesses have
cut employer contributions for immediate survival and to fortify
their balance sheets in case the economic situation worsens. Unfor-
tunately, this is detrimental to participants, but many small busi-
nesses are left with few other options. They look at things at a very
high level, asking what will this do to enhance my business and
what is my risk in implementing and maintaining it. Those are
probably their two biggest concerns.

In studying a plan, small business owners will look at the risk
versus reward, as they would with any investment. While the De-
partment of Labor website offers a myriad of information, rather
than turn to government for guidance, they often will seek out a
trusted adviser to help navigate this decision, as they would any
other related to their business. They will probably start with a fi-
nancial accountant, adviser, or attorney. As Phyllis stated earlier,
her friend asked her what kind of retirement plan they should
start. That’s where it starts with small businesses.

A small business owner, like most Americans, has many com-
peting priorities for their income. These priorities include Federal,
state, and payroll taxes, living expenses, college savings for chil-
dren. Often now they’re caring for their own aging parents, and
frankly their own retirement becomes a back-burner issue.

Of course, it would be remiss for me not to commend Congress
and the Department of Labor for many recent innovations, and I
think maybe the most powerful one is auto-enroll. I can’t empha-
size enough how powerful that tool is going to be, I think, to grow
retirement plans and help people down the road.

Since I'm almost out of time, I'm going to move on, and certainly
if you have questions, feel free to ask. I think, Senator Corker, you
had a question about understanding why small businesses are not
starting plans, and I think I might have an answer for you on that.

So thank you for inviting me out here. Washington is a beautiful
city and I’'m having a great time.

[The prepared statement of Bryan Fiene appears in the Appendix
on page 60.]

The CHAIRMAN. Great. Thank you, Bryan.

John, go ahead.

STATEMENT OF JOHN J. KALAMARIDES, SENIOR VICE PRESI-
DENT, INSTITUTIONAL INVESTMENT SOLUTIONS PRUDEN-
TIAL RETIREMENT, HARTFORD, CT

Mr. KALAMARIDES. Thank you, Chairman Kohl, Ranking Member
Corker, and members of the committee, for your invitation to dis-
cuss the challenges facing small employers in providing retirement
plans. The focus of my testimony is going to be on multiple em-
ployer plans, a structure that enables small business owners to
pool their resources into a single plan to enjoy efficiencies typically
limited to large plan sponsors and to pass those benefits along to
their employees.

As a supplement to my written testimony, Prudential is releasing
a white paper on this topic. Also, the U.S. Chamber of Commerce,
which has reviewed and supports my testimony, will release its
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own white paper on the challenges facing plan sponsors and will
propose solutions, including multiple employer plans.

This afternoon I'd like to discuss the scope of the retirement cov-
erage gap, the reasons for the gap, how multiple employer plans
can help close the gap, and recommendations for expanding access
to multiple employer plans.

Too many employees do not have access to workplace retirement
plans, and therefore do not save adequately. The Employee Benefit
Research Institute found that more than 51 percent of today’s
workers, or 78 million Americans, have no access to workplace re-
tirement plans. This lack of coverage is most acute among employ-
ers with less than 100 workers. EBRI found that only 36 percent
of employees with 10 to 100 workers provide plans, compared to
nearly two-thirds of larger employers. EBRI also found that 58 per-
cent of workers who do not participate in a retirement plan have
saved less than $10,000, as compared to $59,000 saved by those
who do participate. In short, the smaller the employer, the less
likely their workers will have saved adequately for retirement.

Small employers don’t provide retirement plans due to cost, ad-
ministrative complexities, and concerns about fiduciary liability.
Looking from the perspective of an employer, I have an obligation
to prudently select the plan service providers and investment op-
tions, assess whether the compensation I'm paying to the plan serv-
ice providers is reasonable, ensure that my employees receive com-
prehensive disclosures about the plan’s investment options and
fees; and on the plan administrative side I have a legal obligation
to ensure my employees receive a compliance summary plan de-
scription and quarterly benefit statements, I have to file an annual
financial report, and perhaps hire an independent qualified public
accountant. And finally, as an employer, I need to understand the
serious penalties and litigation risks of not complying with these
requirements.

Clearly, these requirements are important to protecting plan par-
ticipants, but understanding the requirements and liabilities can
prevent many employers from establishing retirement plans, par-
ticularly small employers who, in my view, are less likely to be ex-
perts or have the finances to even hire an expert.

The administration recognized these challenges in framing their
auto-IRA proposal. That proposal, as I understand it, is premised
on the adoption of a model plan under which employer responsibil-
ities and liabilities would be limited to making timely employee
contributions. We believe these principles can and should be ex-
tended to multiple employer plans.

Multiple employer plans can offer employers the opportunity to
reduce plan costs, achieve economies of scale through pooling, and
pass those benefits along to their workers. A study by Deloitte and
the Investment Company Institute referenced in our white paper
demonstrates these potential savings. The average expense of a re-
tirement plan for an employer with fewer than 100 employees is
132 basis points. If 100 small employers were to pool their assets
in an MEP, expenses could be reduced to roughly 50 basis points,
generating more than a 60 percent savings for participants.

MEPs also afford employers a practical means by which to have
administrative and fiduciary responsibilities carried out by profes-
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sionals. We at Prudential believe the MEP structure, with the
adoption of a standardized plan design, would benefit small em-
ployers in particular. We refer to this combination of an MEP and
a standardized plan as a multiple small employer plan, which is
the focus of our white paper. An MSEP would include a model plan
document to provide uniformity and increase portability, provisions
for automatic enrollment, automatic contribution escalation, and a
qualified default investment alternative. It would include a él0,000
annual contribution limit, and it would restrict participant loans
and hardship distributions.

To provide for MEP growth, we believe four legislative or admin-
istrative actions are required. First, expand the standards for MEP
sponsorship. Second, limit the responsibilities of employers to mak-
ing timely employee contributions. Third, limit the liability to the
non-compliant employers, not all. And fourth, eliminate non-dis-
crimination testing.

We welcome the opportunity to work with the committee and the
agencies on these important issues. This concludes my testimony.
I'd be happy to answer any questions.

[The prepared statement of John J. Kalamarides appears in the
Appendix on page 66.]

The CHAIRMAN. If we had a goal of getting up to 50 or 60 percent
of all small businesses providing pension plans, savings plans, is
that a goal that we should have as a public policy in this country,
or something of that sort in terms of a goal? And number 2, and
I think you began to touch on it, John, how do we get there? I
mean, is it worth pursuing? Is it a good public policy? I happen to
think it is. So what do we need to do, John?

Mr. KALAMARIDES. I think increasing retirement security for
American workers is an incredibly important public policy.

The CHAIRMAN. Yes.

Mr. KALAMARIDES. To do that, a very efficient way for people to
save for retirement is through the workplace.

The CHAIRMAN. Yes.

Mr. KALAMARIDES. We see the benefit of that through behavioral
finance, paying yourself out of your paycheck first, and benefitting
from the economies of scale and the ERISA fiduciary oversight that
we get at the workplace.

The 401(k) system works for larger employers. How can we bring
that 401(k) system that’s working so well to smaller employers? By
doing the steps I outlined in my oral testimony, expanding access
and promoting multiple small employer plans, allowing small em-
ployers to overcome the hurdles. Allow them to pool their pur-
chasing power. Allow them to have the responsibilities that are ap-
propriate for them, and to be able to rely on financial professionals
for that critical guidance and fiduciary oversight.

The CHAIRMAN. Yes. Bryan, do you agree with much of what
John said?

Mr. FIENE. Yes, I agree with what he said. I think, to add to
that, I think the goal is terrific. I think it could be even higher. But
the blockades to these small businesses are many.

Senator Corker, you talked about your business and it was like
falling off a ladder to have a 401(k). When you get down to the very
small employers, the costs are very high versus a larger employer.
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Just to give you an example, I went on your website in Ten-
nessee, and 49 percent of the employers in Tennessee are five peo-
ple or less. Two-thirds are 20 people or less. I don’t know any fi-
nancial adviser or plan provider that would target that group to
help them start retirement plans because it’s not economically fea-
sible. It takes approximately the same amount of time to set up a
small plan as it does a large plan, but there’s not any revenues
there unless the business owner fronts, pays that bill up front. If
it’s spread across plan participants like it is in a larger plan, it’s
not a big deal.

But when it’s in a small plan, if you've got $1,000 for start-up,
and maybe it’s another $2,000, $3,000 a year to administer the
plan, you're talking about 4 percent on a $100,000 plan. You’ve got
five people, it takes $20,000 for the first year to get to $100,000.

The financial adviser is also not compensated very much on that.
We may net $100 on 30 or 40 hours of work with the small busi-
nesses. We do most of those businesses as a favor to our other cli-
ents, and in some cases we do it because the businesses will grow.

But I think what the MEP—the ability to bolt on a small em-
ployer onto a plan that’s got all of the qualities of a large plan, and
I personally think if you allowed the expansion of MEPs, you'd see
start-up costs go away. Competition would take care of that prob-
lem. I think features and benefits would go up, and as these mul-
tiple employer plans get larger, costs go down. It’s happening all
the time.

So I think that’s a great solution.

The CHAIRMAN. Senator Corker.

Senator CORKER. Yes, regarding multiple employer plans for me,
I like association health plans, I like anything that allows people
to band together and lower cost.

I do think there are people who service small companies who do
other things for those small companies, like health insurance and
those kinds of things—20 and smaller companies do those things
and are glad to do them. But that doesn’t mean I don’t want to ex-
pand that, and I can’t imagine why we would want to keep that
from happening.

As a matter of fact, you have to wonder why even an employee
wouldn’t have the ability, whether their employer was a member
of this or not, if the employer wasn’t making contributions on their
behalf—certainly we did, and I think employers should - you would
wonder why an employee, even if their employer wasn’t a member,
couldn’t do it, right? I mean, we want to encourage that as much
as we can, and as long as the standards are there, it seems like
we’d want to do everything we possibly could to allow people to
have the critical mass but also the opportunity to get in.

The $10,000 limit issue you mentioned, what are you referring
to when you say that?

Mr. KALAMARIDES. I'm referring to the amount of a deferral limit
of pre-tax contributions to this particular plan. 401(k) plans have
a higher limit. Currently, they’re well over $16,000, plus there’s a
catch-up contribution. When we thought about the multiple small
employer plan concept, our whole goal was to increase coverage and
keep cost and efficiency as clear as possible. To be able to do that,
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we structured a proposal that was simple and got to the essence
of contributions.

We also want to make sure that——

Senator CORKER. The maximum you can put in on a tax-deferred
basis would be $10,000?

Mr. KALAMARIDES. That is what is in the multiple small em-
ployer plan proposal.

Senator CORKER. Why would you do that?

Mr. KALAMARIDES. You would do that in a number of ways.

Senator CORKER. No. Why would you do that?

Mr. KALAMARIDES. You could make it larger. The reason why we
thought it was appropriate to have $10,000 is it gave the incentive
that if a company or a group of individuals or a small business
owner wanted to have the maximum contribution in a 401(k) plan,
that they would then adopt all the standards of a 401(k) plan, not
just what this multiple small employer plan concept is.

Senator CORKER. But why?

Mr. KALAMARIDES. If we look—you could easily make it larger if
you thought that that was an appropriate public policy, the tax de-
ferrals associated with it.

Senator CORKER. What is in a 401(k), just for our education?

Mr. KALAMARIDES. A 401(k) deferral is well over $16,000, and
there’s a catch-up contribution of $6,500 as a maximum deferral.
An IRA——

Senator CORKER. And how far can you go back to catch up?

Mr. KALAMARIDES. You can only provide contributions this year.
If you are over a certain age, you're allowed to make catch-up con-
tributions so that you can catch up towards the savings that you
missed in previous years.

Senator CORKER. So $16,000 is the maximum tax-deferred con-
tribution that can be made, including the employer contribution
component?

Mr. KALAMARIDES. No, not including that. The employee’s con-
tribution.

Senator CORKER. So then the employer, how much can the em-
ployer put in on behalf of an employee that is tax deferred?

Mr. KALAMARIDES. I think the maximum amount is $36,000 in
total contributions that an employer and an employee can put into
a current 401(k) plan.

Senator CORKER. And so why wouldn’t that be the limit on a
multiple employer plan?

Mr. KALAMARIDES. When we were making this proposal, we were
trying to balance both the tax consequences and the incentives be-
tween and match up the capabilities between the deferral limits
and the benefits and the responsibilities of an employer. An IRA
has a much lower deferral limit. A 401(k) plan with increased re-
sponsibilities would have a higher limit, trying to create a con-
tinuum of options as we talked about, and the previous panel
talked about as well. The increased deferral limits would become
increased responsibilities.

Senator CORKER. So it’s maybe a camel nose into the tent ap-
proach, too, that over time we could build upon.

Mr. KALAMARIDES. Indeed.

Senator CORKER. Any comments, Bryan?
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Mr. FIENE. Yes. In my written testimony, I put an example in
there of someone that makes a $17,000 contribution every year for
25 years, and if they make $100,000 a year, they end up at a 5 per-
cent return worth about $900,000. And with a 5 percent return on
that, that’s $45,000 a year pre-tax. Department of Labor’s website
said they need between 70 and 90 percent of their income replaced
at retirement. So they come up about 50 percent short, even with
a $17,000 contribution.

I guess we differ on this one. I think that they should be allowed
to put in enough to get to where they need to be.

Senator CORKER. John, you're just basically trying to get some-
thing passed. Is that correct?

Mr. KALAMARIDES. I'm not opposed to more. I recognize that that
is probably the minimum necessary to make that attractive to a
small business employer versus having an IRA just for themselves
and not offering any solution to their employees.

Senator CORKER. I applaud both of your efforts to try to make
these kinds of things happen. I know for years, in our own business
activities, we did everything to try to create association health
plans. I know that was very difficult. But this, with all the issues
that we all face relating to people and their standard of living after
retirement, seems like a no-brainer, and I look forward to working
with Senator Kohl and others to hopefully cause something like
this to happen.

So I thank you very much for your testimony. And I would agree
with Bryan on the limits, for what it’s worth.

The CHAIRMAN. Some people have expressed concern about third-
party plan administrators not looking out for the plan participants
in the same way as an employer himself might. Is that legitimate,
or do you think that’s not a big issue for us to be concerned about?

Mr. KALAMARIDES. I think that financial service providers that
are experienced do take their role very seriously, and there is
precedent for financial service providers acting in that capacity.
When a plan exists and it is abandoned by that particular em-
ployer due to bankruptcy or death of the small business owner and
the like, there are provisions already within the IRS code and the
ERISA regulations that allow an independent trustee and financial
service provider to act in a wide capacity, and we’ve included in our
written testimony a proposal that new legislation or new regulatory
guidance could build off of to specifically protect the employees by
allowing financial service providers to act in that very similar ca-
pacity to abandoned plans.

The CHAIRMAN. Good.

Bryan, would you be worried about that?

Mr. FIENE. No, I wouldn’t be worried about it. I've seen, in my
19 years, I've seen an evolution by service providers from some-
thing that was very, very basic to something that is very, very so-
phisticated now. They can reach out, all the way down to single
participants in plans now with education programs. They've got
safeguards in place to prevent fraud and misuse. A few years ago
when the lawsuits came down on mutual funds about the active
trading in the mutual funds, they’ve got systems now where they
can track your trades, whether it’s 30 days or 60 days or there’s
a penalty or you can’t get back in.
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I think it would be fairly easy to work with a service provider
and DOL or whoever is worried about it and work out a solution
that everybody thinks is safe for participants.

The CHAIRMAN. Thank you.

Senator Corker.

Senator CORKER. Yes. I assume that anybody taking on the re-
sponsibility of administering a plan would be very open to very
stringent penalties in every way if there were any kind of failures?
I would think the fiduciary standard for any kind of sponsor would
be far beyond what any employer would have of a personal plan.
I mean, that’s the kind of responsibility you’re looking at, right?

Mr. FIENE. Yes. It’'s been my experience that whenever a pro-
vider makes a mistake, and mistakes are made, in every instance
they calculate whatever damages may have been done and they fix
it immediately.

Senator CORKER. Are there insurance requirements or bond re-
quirements or anything that are typically—is that the kind of thing
that would be envisioned with multiple employer plans?

Mr. FIENE. That’s really not my area of expertise, but I would
think you could work that out with them.

Senator CORKER. So you would envision exceptionally strong fi-
duciary standards and liabilities if people were to enter the busi-
ness of being plan sponsors, and you would envision insurance and
those types of things to cover activities that ended up because of
fiduciary issues—not necessarily investments that went sideways
but fiduciary responsibilities, you would envision tremendous liabil-
ities being held by these folks?

Mr. FIENE. Yes. I think it’s critical that some of these fiduciary
liabilities are transferred from plan sponsors that know nothing
about fiduciary responsibility to sophisticated financial institutions
that know everything about fiduciary liability.

Senator CORKER. But do you see those duties even being stepped
up beyond what would be at an employer level?

Mr. FIENE. I don’t think that they would worry about tightening
up procedures and policies at all. They've been doing it for 30
years.

The CHAIRMAN. John, any other comments you want to make?

Mr. KALAMARIDES. Thank you for the committee’s attention to
this important issue, and for increasing retirement security and
coverage amongst small businesses.

The CHAIRMAN. Thank you.

Mr. FIENE. Thanks for having me out.

The CHAIRMAN. Thank you, Bryan.

Thanks, folks.

[Whereupon, at 3:20 p.m., the hearing was adjourned.]
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TESTIMONY OF PHYLLIS C. BORZI1
ASSISTANT SECRETARY OF LABOR
EMPLOYEE BENEFITS SECURITY ADMINISTRATION
BEFORE THE
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UNITED STATES SENATE
March 7, 2012

Introductory Remarks

Good afternoon Chairman Kohl, Ranking Member Corker, and Members of the Committee.
Thank you for inviting me to discuss small business retirement plan issues. 1 am Phyllis C.
Borzi, the Assistant Secretary of Labor for the Employee Benefits Security Administration
(EBSA). I am proud to represent the Department of Labor (Department), EBSA, and its
employees, who work to safeguard retirement and other employee benefits for America’s
workers, retirees and their families and to support the growth of our private benefits system.
Secretary Solis’ overarching vision for the Department is to advance good jobs for everyone, and
a good job, among other things, is one that provides a secure retirement. We are committed to

promoting opportunities and helping America’s workers to achieve a secure retirement.

Helping workers to achieve a dignified and secure retirement means encouraging employers to
establish and maintain retirement plans and protecting workers’ benefits. We know we must
work particularly hard to assist small businesses because of the challenges small businesses face
in providing retirement plans. There are six million businesses with fewer than 100 employees

employing 42 million workers.' Less than half of these businesses offer a retirement plan.’

' U.S. Small Business Administration, Office of Advocacy, based on data for 2008 provided by the U.S. Census
Bureau, Statistics of U.S. Businesses.

% U.S. Bureau of Labor Statistics, National Compensation Survey: Employee Benefits in the United States, March
2011, Bulletin 2771. Private Industry Tables. Table 1, Establishments offering retirement and health care benefits.
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To expand access for workers to employer-based retirement plans, the Department has long
recognized that we need to reach out to the small business community. Employer-sponsored
plans are the best way for most workers to accumulate savings for a financially secure
retirement. It is not easy for workers to save and invest so that they will be able to maintain their
current standard of living in retirement. According to experts, workers will need to replace 70 to
90 percent of preretirement income.® Therefore, we need to do all we can to assist small

employers in establishing and operating retirement plans.

Background

EBSA is responsible for the administration, regulation, and enforcement of the fiduciary,
reporting, and disclosure provisions of Title I of the Employee Retirement Income Security Act
of 1974 (ERISA). EBSA assists small employers in evaluating their options for establishing a
retirement plan and provides compliance assistance to help employers understand their fiduciary
and reporting responsibilities for employer-sponsored plans. We accomplish this through

. . 4
comprehensive education, outreach,” and regulatory programs.

EBSA’s Office of Participant Assistance (OPA) reaches out to small businesses through
comprehensive campaigns designed to help them make knowledgeable choices and assist them in
complying with the law. The goal of the campaigns is to provide comprehensive information

and tools to assist small business owners. EBSA’s Office of Regulations and Interpretations

* Alicia H. Munnell, Francesca Golub-Sass, and Anthony Webb. “How Much o Save for a Secure Retirement.”
Center for Retirement Research at Boston College, Issue Brief #11-13, November 2011. Bruce A. Palmer. “2008
GWU/Aon RETIRE Project Report,” Research Report Series Number 08-1, June 2008.

* Section 516 of ERISA requires the Department to maintain a program designed to effectively promote retirement
income savings by the public, including information on the forms of retirement income savings.

2
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(ORI), Office of Chief Accountant (OCA), and OPA also provide compliance assistance to

employers and employee benefit plan officials.

In order to leverage our education and outreach efforts, the Department continues to build on our
relationships with strategic partners from within the federal government and among external
stakeholders. In particular, we partner with the Internal Revenue Service (IRS), the Small
Business Administration (SBA), the American Institute of Certified Public Accountants
(AICPA), and the Consumer Federation of America, and others to reach small businesses. In
addition to these partnerships, we work to maximize the impact of our announcements of new
materials, tools and events by coordinating the timing with high profile events such as America

Saves Week, Financial Literacy Month and National Save for Retirement Week.

Education, Qutreach and Compliance Assistance to Small Businesses

The Department understands that small employers need assistance in choosing a retirement plan
appropriate for them and their workers. As the research has demonstrated over the years, there
are many factors that impact a small business owner’s decision to sponsor a retirement plan,
including the focus on growing a new business, employees’ preference for higher wages or
health benefits before a retirement plan, as well as the economy. We work hard to address the
challenges that we can through our education and outreach to assist small businesses in

establishing and maintaining a plan.

Expanding Coverage by Assisting Small Employers in Choosing a Retirement Plan

In 2000, the Department launched a formal dedicated small business campaign partnering with
the Small Business Administration and the U.S. Chamber of Commerce. The Choosing a

3
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Retirement Solution for Your Small Business campaign helps small businesses that do not have a
retirement plan understand the many options available and determine which options might be
appropriate for them. The campaign highlights the tax incentives available for the various
options and provides more detailed information on how to establish and operate the various plan

options.

To provide a comprehensive one-stop resource for small business owners, the Department has
worked with the IRS to develop a series of publications and materials geared to small businesses
that describe all of the plan options available and the highlights of each. The options range from
the basic to those with more design flexibility and include individual retirement arrangements
(IRAs), defined contribution plans, and defined benefit plans. Many small businesses will be
able to find and establish more than one of these options through financial service providers and
retirement plan practitioners. The publication, Choosing a Retirement Solution for Your Small

Business, provides a comparison chart of all of the options and the key features and is available

on our website at www.dol.gov/ebsa/publications/choosing. html.

The other EBSA publications developed with the IRS provide more detailed information on the
individual options, providing overviews of the law for establishing and operating the respective
plan option. These publications are ail posted on the EBSA, IRS and SBA websites and include
links to the resources noted in the publications so that a small business owner who is interested
in finding more information has casy access to it. In addition, we work with the IRS to keep the
publications current and to include new options as they become law. For example, in 2008 we
released a publication on automatic enroliment 401(k) plans that incorporates the safe harbors for

both ERISA and the Internal Revenue Code as added by the Pension Protection Act.
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We also provide outreach to small business owners and their accountants through workshops and
webcasts. The IRS and AICPA have participated with us in the workshops and webcasts and we
have worked closely with the SBA, the Department’s Small Business Programs Office and local
Chambers of Commerce along with State CPA societies, local Society for Human Resource
Management (SHRM) chapters and other organizations to promote these workshops and
webcasts. Webcasts enable us to reach a wider audience that we can’t reach in person. For
example, recently we held a webcast on February 23 with the AICPA, the Consumer Federation
of America and NACHA, the Electronic Payments Association, as part of America Saves Week.

The archive is available at http://www.dol.gov/ebsa.

After receiving feedback from small businesses that they tend to look to their accountants for
help in determining if they should offer a plan, the Department began working with the AICPA.
Members of the AICPA frequently join the local workshops we conduct and help to promote the
events and our materials. Qur work with the AICPA includes a video with accountants, their
small business clients and some of the employees of those businesses talking about their
experience in selecting a plan option. We also developed the interactive website,

www.choosingaretirementsolution.org, that helps accountants and small business owners

evaluate those options most suitable for their situation after they answer a few questions about
their businesses and a few key plan features (such as whether they want to make contributions).
This website links to the publications the Department developed with the IRS for additional

information on the options.
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Helping Small Businesses Comply When Sponsoring a Plan

in order to assist service providers and employers, including small businesses with compliance
issues once they have set up a retirement plan, the Department developed with others the
Fiduciary Education campaign in 2004 partnering with the SBA, SHRM, AICPA, Chamber and
the National Federation of Independent Business (NFIB). This campaign creates an awareness
and understanding of the law and responsibilities involved in operating a retirement plan. This
includes highlighting some of the most common problems that EBSA encounters in our
enforcement program and steps on how to avoid them. The campaign helps plan sponsors and

other fiduciaries to:

¢ Understand the terms of their plans;

*  Select and monitor service providers carefully;
* Make timely contributions to fund benefits;
* Avoid prohibited transactions; and

¢ Make timely disclosures to workers and their beneficiaries and reports to the government.

As part of the campaign, the Department developed a number of publications, as well as tips and
other tools, providing an overview of the fiduciary responsibilities and other provisions under
Title ] of ERISA. We developed additional publications and full day seminars, which are joined
by the IRS, on areas of the law such as the tax qualification requirements, reporting and
disclosure and voluntary correction programs. The cornerstone publication, Meeting Your
Fiduciary Responsibilities, is also available in Spanish. We keep the publications and seminars

updated for new law and guidance. To reach a wider audience, we provide assistance by
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contributing a column for the IRS’ quarterly newsletter for small businesses where we provide
information on new guidance, tools and outreach that is available on the EBSA website (with
links). We also hold annually a two-part webcast series and have developed an interactive
website for the campaign. This year, the two-part webcast will be held on March 27-28.

Registration is available on the EBSA website homepage.

The Department also provides assistance to small business employers through our Benefits
Advisors, located in EBSA’s field offices, who answer inquiries and complaints received by
phone, mail, electronically or in person. In FY 2010, EBSA’s Benefits Advisors responded to
more than 233,700 telephone, written and electronic communications from plan participants,
employers and plan sponsors, assisting them in understanding their rights and obligations under

the law and in obtaining benefits.

EBSA’s Office of Regulations and Interpretations also helps employers, plan sponsors and plan
service providers in understanding the ERISA fiduciary duties and regulatory requirements
through its telephone and web inquiry technical assistance program. In this regard, ORI’s
employee benefits law specialists are available to answer technical questions on regulations,

advisory opinions and other non-regulatory guidance provided by the Department.

Similarly, EBSA’s Office of Chief Accountant provides compliance assistance activities with
respect to ERISA’s reporting and disclosure requirements. Since FY 2000, our EFAST Help
Desk has handled over 800,000 filer inquiries with the scope of the inquiries ranging from
routine, general information requests to working with plan filers to resolve the most complex
filing scenarios. EBSA’s recent Gallup survey also rated the EFAST Help Desk highly with
respect to customer satisfaction. We saw a significant increase in filer inquiries during FY 2010

7
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in conjunction with the transition year of EFAST2 — the new electronic filing system. We are
now down to normal levels of filer inquiries which indicate we have successfully helped many

small businesses through the transition year.
Partnership with SBA

The Department has partnered with the SBA to help expand our reach to the small business
community in both the Choosing a Retirement Solution for Your Small Business and the
Fiduciary Education campaigns. We actively work with the SBA on an ongoing basis and

provide information on Department events and resources to SBA.

Information on our events as well as our resources for employers with and without retirement
plans is provided on BusinessUSA (business.usa.gov), a website formed as a result of a
Memorandum issued by President Obama on October 28, 2011. The Presidential Memorandum
calls for this website to be the central portal for small businesses, providing information from all
of the Federal executive departments on the issues of interest to small businesses. The goal is to
make it easier for small businesses to access the full range of government programs and
information. We continue to work with the SBA and the Department of Commerce staff to keep
our information both updated and expanded on the website. The BusinessUSA site also attracts

service providers to small businesses looking to assist their clients.
Regulatory Initiatives to Help Small Employers

Millions of workers rely on their employer-sponsored retirement plans to finance their
retirements, making it critical that the retirement system be safe, transparent, and well-regulated.
The Department has a number of ongoing initiatives designed to improve the transparency and

8
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adequacy of retirement savings plans, in particular focusing on 401(k) plans where a number of
investment and other risks have been shifted onto the shoulders of workers. Our goal is to make
sure that employers and workers have good retirement savings options and the information to

make the best choices about retirement savings.

Guidance to Fiduciaries on Target Date Funds

Chairman Kohl, I know that you have devoted significant time and energy to looking into target
date funds, or TDFs, which have become an increasingly popular investment option in 401(k)
plans and similar employee-directed retirement plans. That is why I want to be sure to highlight
the guidance that the Department expects to soon release providing tips for ERISA plan
fiduciaries on these funds. A TDF can be an attractive investment option for employees who do
not want to actively manage their retirement savings, as it offers a long term asset-allocation
strategy that automatically adjusts as the individual ages. Many plan sponsors, including small
business plan sponsors, have also opted to use TDFs as their plan’s qualified default investment
alternative (QDIA) under Department regulations. This means that plan fiduciaries can obtain
some legal protections under ERISA by choosing such a default investment option for

participants who fail to make an election regarding investment of their account balances.

In many cases, especially for small businesses sponsoring a 401(k) plan, a broker or record
keeper/administrator may offer an investment platform with a group of investment options which
include a TDF option. In selecting a TDF as an investment option for a plan, it is important that
plan fiduciaries understand the differences in investment strategies, asset allocations, and
investment-related fees among TDFs offered by different providers, even with the same target

date, We anticipate that this guidance will help plan fiduciaries to meet their responsibilities in

9
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the review and selection of a TDF by setting forth a number of fiduciary considerations in

choosing a TDF as an investment option.
408(b)(2) Regulation

On February 2, the Department issued a final rule that will provide employers sponsoring
pension and 401(k) plans with information about the administrative and investment costs
associated with providing such plans to their workers.” The rule requires service providers to
furnish information that will enable pension plan fiduciaries to determine both the
reasonableness of compensation paid to the service providers and any conflicts of interest that
may impact a service provider’s performance under a service contract or arrangement. This final
regulation improves the transparency of 401(k) fees to help workers and plan sponsors make sure
they are getting investment, recordkeeping, and other services at a fair price. This is important in
an environment where the plan administration and investment-related expenses are often borne
by the plans’ participants and beneficiaries. In particular, we believe that small business plan
sponsors will greatly benefit from the final regulation, as they typically have not had the leverage
of larger employers to obtain comparable information on fees and expenses. This regulation will
put small businesses on the same playing field as larger employers by allowing them to obtain
information sufficient to enable them to make informed decisions about an employee benefit

plan’s services, the costs of such services, and the service providers.

529 CFR 2550.408b-2(c).
10
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Fiduciary Regulation

On September 19, the Department announced it will repropose the definition of a fiduciary. The
agency is seeking to update a 1975 regulation, which defines when a person providing
investment advice for a fee becomes a fiduciary under ERISA, in order to adapt the rule to the
current financial services marketplace. The proposal's goal is to ensure that potential conflicts of
interest among advisers are not allowed to compromise the quality of investment advice on

which millions of America’s workers rely.

This initiative will especially help small business employers in the design and implementation of
a retirement plan. Selecting investment options for such plans is a fiduciary function under
ERISA, and many small employers rely on advice from financial professionals to prudently
select investment options. A revised fiduciary definition would protect these small employers
(and of course other employers) by making it more difficult for these advisers to steer small
employers to investment options that pay the adviser higher fees. It also would hold the advisers
responsible for losses that result when they recommend imprudent investments. Under the
current rule, such advisers can avoid responsibility for these losses and leave the small
employers as the sole fiduciary and therefore the sole responsible party under ERISA. The
proposed regulation will hold the advisers accountable for imprudent and conflicted advice, and

the harm this advice causes to plans and participants.
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Proposals to Expand Small Business Coverage

Administration Proposal

There are a number of existing proposals to expand small business retirement plan coverage. In
the Administration’s FY 2013 budget proposal released on February 13, the Department’s budget
request contains a proposal to establish Automatic Workplace Pensions, commonly known

as “Auto-IRAs.” Under the budget proposal, the Administration projects that the new system of
automatic workplace pensions will expand access to tens of millions of workers who currently
lack pensions. Coverage will be expanded by requiring employers who do not currently offer a
retirement plan to enroll their employees in a direct-deposit IRA account compatible with
existing direct-deposit payroll systems. Employees would be permitted to opt-out if they choose.
Employers with ten or fewer employees and employers in existence for less than two years
would be exempt. Employers with fewer than 100 employees who set up these arrangements

would be eligible for temporary business tax credits.

Legislation introduced in both the House and Senate contained Auto-IRA provisions similar to
the proposal included in President Obama’s FY 2013 budget. On February 16, Rep. Richard
Neal (D-MA) introduced a bill entitled the “Automatic IRA Act 0of 2012,” and in September
2011, Senators Jeff Bingaman (D-NM) and John Kerry (D-MA) also introduced an Auto-IRA

bill, also entitled the “Automatic IRA Act of 2011.7

Multiple Employer Plans

While it is clear from my testimony that the Department supports efforts to expand small
business coverage, it is just as important that ERISA’s protections for workers’ pensions be

12
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maintained. In that regard, the Department has more recently become aware of promoters
marketing multiple employer plans, or “MEPs,” that do not involve collective bargaining with an
employee representative. These arrangements, often called “open MEPs,” purport to allow
totally unrelated businesses to join together to offer a collective pension plan. Promoters claim
that these arrangements relieve businesses of their ERISA reporting and fiduciary obligations in
connection with administering the plan or monitoring the plan investments and service
providers. Proponents say such arrangements can provide the participating employers with a
way to pool resources and reduce administrative costs. There are several bills pending in
Congress which call for the Department, in coordination with the Treasury Department, to
provide fiduciary relief and simplified administrative, reporting and disclosure obligations for

multiple employer plans. We are currently analyzing these proposals.

Under ERISA, employee benefit plans must be sponsored by an employer, by an employee
organization, or by both. ERISA expressly recognizes the idea of a “multiple employer plan” by
including in the definition of “employer™ any “person acting directly as an employer, or
indirectly in the interest of an employer, in relation to an employee benefit plan; and includes a

group or association of employers acting for an employer in such capacity.”

For example, a MEP operated by a bona fide employer association or group of related employers
is a well-established concept in ERISA. Such plans in fact can provide the participating
employers with a way to pool resources and reduce administrative costs. The idea of “open
MEPs,” however, is not an established concept in ERISA. Indeed, EBSA has had difficult
experiences with similar “open” employee benefit structures in the group health area. These

arrangements, called “MEWAs,” or multiple employer welfare arrangements, can be provided

13
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through legitimate organizations, but they sometimes are marketed using attractive, but unsound,
organizational structures and generate large, often hidden, administrative fees for the promoters.
In addition, certain promoters try to use ERISA’s general preemption of state laws as a way to
avoid state insurance or other regulation. That fact, together with the claimed separation of the
employer from accountability for the plan’s administration, too often put workers at risk of not
getting the benefits they were promised. Bringing this type of product to the pension
marketplace presents a number of complicated and significant legal and policy issues. We
understand that the Government Accountability Office is actively studying this development in

the pension marketplace.

We have also heard about this “open MEP” development from regulated financial institutions,
including insurance companies and other financial service providers, who currently are allowed
under Internal Revenue Code rules to offer “prototype” plan products to employers. These
prototype plans are another way to reduce legal and administrative costs of offering employees a
tax qualified pension plan. Some financial institutions have expressed reservations about
developing competing “open MEP” products. Their lawyers, based on a review of the many
Department of Labor opinions and other guidance on “open MEWAS,” have expressed concerns
about whether these “open” benefit arrangements can fairly be classified as a “single” plan as
opposed to a collection of separate plans being collectively administered much like the prototype
plans they already offer. We have been informally asked to provide guidance in this area by
some of those groups, and we have two formal requests for guidance, one directly presenting the

open MEP issue and the other indirectly. We are actively working on answering these requests.
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Conclusion

Thank you for the opportunity to testify at this important hearing. We recognize the challenges
small businesses face in providing retirement plans. As [ noted, our partnerships from within the
federal government and among external stakeholders are a key component to these efforts to
develop and disseminate the information. We will continue to expand our efforts, paying
particular attention to feedback we receive from small businesses and their service providers, to
provide responsive, timely and comprehensive information and compliance assistance. The
Department recognizes the critical role that small businesses play in the economy as employers.
The Department remains committed to initiatives which protect both the security and growth of

retirement benefits for workers, retirees, and their families.
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Chairman Kohl, Ranking Member Corker, and Members of the
Committee:

| am pleased to be here today to discuss the challenges that small
employers face when sponsoring retirement plans for their workers. About
42 miltion workers, or about one third of all private-sector employees,
work for employers with less than 100 employees and recent federal data
suggest many of these workers lack access to a work-based retirement
plan to save for retirement. An estimated 51 to 71 percent of workers at
employers with less than 100 workers do not have access to a work-
based retirement plan, compared to an estimated 18 to 35 percent of
those that work for employers with 100 or more workers. Small employers
face a number of barriers to starting and maintaining a plan for their
workers. Certain characteristics associated with small employers may
contribute to the challenges of sponsoring a plan. For exampls, in 2008,
we reported on challenges that can limit smail employer sponsorship of
Individual Retirement Arrangement? (IRA) plans, including administrative
costs, contribution requirements, and eligibility based on employee tenure
and compensation, among others.? Additionally, federal data suggest that
about half of all new businesses (nearly all of which are small) do not
survive for more than 5 years.

My statement is based on our report released today that examines (1) the
characteristics associated with small employers that are more or less
likely to sponsor a retirement plan, (2) challenges small employers face in
establishing and maintaining a retirement plan, and (3) options that exist
to address those challenges and increase small employer sponsorship.®

To answer these objectives, we combined and analyzed retirement plan
data from the Department of Labor (Labor) and the internal Revenue
Service (IRS) employer data to produce a regression analysis and

*An IRA is a personal savings arrangement that offers certain tax advantages. IRAs may
include individual retirement accounts and individual retirement annuities.

2GAOQ, Individual Retirement Accounts: Government Actions Could Encourage More
Employers to Offer IRAs to Employees, GAG-08-590 (Washington, D.C.: June 4, 2008),

3GAOQ, Private Pensions: Better Agency Coordination Could Help Small Employers

Address Challenges to Plan Sponsorship, GAO-12-326 {Washington, D.C.: March 5,
2012).

Page 1 GAO-12-458T
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descriptive statistics on 5.3 million small employers.* We conducted
literature reviews and interviewed groups of small employers in five cities®
as well as other stakeholders.® We conducted our work in accordance
with generally accepted government auditing standards from October
2010 to March 2012. More complete information on our scope and
methodology is available in our issued report.

In summary, we found that the likelihood that a small employer will
sponsor a retirement plan largely depends on the size of the employer’s
workforce and the workers’ average wages. Small employers, retirement
experts, and other stakeholders also identified a number of challenges—
such as plan complexity and resource constraints—to starting and
maintaining retirement plans. In addition, stakeholders offered options for
addressing some challenges to plan sponsorship, which included
simplifying federal requirements for plan administration and increasing the
tax credit for plan startup costs. Although Labor, IRS, and the Small
Business Administration (SBA) collaborate in conducting education and
outreach on retirement plans, agencies disseminate information online
through separate websites and in a largely uncoordinated fashion. In
addition, IRS currently does not have the means to collect information on
employers that sponsor a certain type of IRA plan. As a result of our
findings, we are recommending efforts for greater collaboration among
federal agencies to foster small employer plan sponsorship and more
complete collection of IRA plan sponsorship data.

Background

To encourage employers to sponsor retirement plans for their employees,
the federal government provides preferential tax treatment under the
Internal Revenue Code (IRC) for plans that meet certain requirements. In
addition, the Employee Retirement income Security Act of 1974 (ERISA),
as amended, sets forth certain protections for participants in private-
sector retirement plans, including fiduciary responsibilities that may apply

4For the purposes of this study, GAO defined a small employer as a for-profit firm with at
least 1 employee and no more than 100 employees.

SThe five cities were Atianta, Boston, Chicago, Los Angeles, and Washington, D.C.
SOtner stakeholders included retirement experts, organizations representing small

employers, retirement plan service providers, rep t of the g
profession, and officials at Labor and IRS,
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to plan sponsors, which establish certain standards of conduct for those
that manage employee benefit plans and their assets.”

Small employers may choose a plan for their employees from one of three
categories: employer-sponsored IRA plans; defined contribution (DC)
plans; and defined benefit (DB) plans (often referred to as traditional
pension plans).® Employer-sponsored IRA plans, which can be either
Savings Incentive Match Plans for Employees (SIMPLE) or Simplified
Employee Pension (SEP) plans, generally allow employers and, in SIMPLE
IRA plans, employees, to make contributions to separate IRA accounts for
each participating employee. Employers generally have fewer
administration and reporting requirements compared to other types of
plans. The second plan category-—DC plans-——which includes 401(k) plans,
allows employers, employees, or both to contribute fo individual employee
accounts within the plan. DC plans tend to have higher contribution limits
for empioyees than employer-sponsored IRA plans; however, they aiso
have more reporting requirements and other rules; for example, they may
be subject to requirements for nondiscrimination testing or top-heavy
testing.? The third category is DB plans, which promise to provide a
specified retirement benefit to employees; the employer is generally
responsible for funding the plan.™

Over the years, Congress has responded to concerns about fack of
access to employer-sponsored retirement plans for employees of smail
employers with legislation to lower costs, simplify requirements, and ease
administrative burden. For example, the Revenue Act of 1978 and the
Small Business Job Protection Act of 1996 established the SEP IRA plan

7Pub. L. No. 93-406, 88 Stat. 829. Plan sponsors assume fiductary responsibilities to the
extent they qualify as fiduciaries as defined by ERISA. See 28 U.S.C. §§ 1002(21),
1101-14.

#For more information and the sources of the requirements for these plans, see GAQ-12-
326,

“Some plans may be required to conduct annual nondiscrimination testing to ensure that
the contributions or benefits do not discriminate against rank-and-file workers in favor of
highly compensated employees. See 28 U.8.C. § 401(a){4). Top-heavy testing may also
be required to ensure a minimum level of benefits are provided to rank-and-file workers in
plans sponsored by owner-dominated businesses, where the majority of benefits accrue to
“key" employees such as owners and top executives. See 26 U.S.C. § 416,

9The retirement benefit provided by DB plans is often calculated based on factors such
as the employee’s length of service and pay.
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and the SIMPLE (RA plan respectively, featuring fewer administration
requirements than other plan types. The Economic Growth and Tax Relief
Reconciliation Act of 2001 (EGTRRA) also included a number of
provisions that affected small employers, which were made permanent by
the Pension Protection Act of 2006 (PPA). The PPA also established
additional provisions that support retirement plan participation by rank-
and-file employees, such as automatic enroliment.

Federal agencies also play a role in fostering retirement plan sponsorship
by small employers. To help encourage sponsorship, federal agencies
conduct education and outreach activities and provide information about
retirement plans for small employers. Labor, IRS, and SBA—which
maintains an extensive network of field offices—nhave collaborated with
each other and with national and loca! organizations to develop
information on small employers retirement plans and conduct outreach
with small employers.

Various private-sector service providers—from individual accountants,
investment advisers, recordkeepers, and actuaries to insurance
companies and banks—assist sponsors with their retirement plans. Some
sponsors hire a single provider that offers a range of pian services for one
fee, sometimes referred to as a “bundled” services arrangement. Other
sponsors hire different providers for individual services under an
“unbundled” arrangement, paying a separate fee for each service. Plan
services include legal, accounting, trustee/custodial, recordkeeping,
actuarial (for defined benefit plans), investment management, investment
education, or advice. Service providers can also assist with plan
administration functions, including any required testing and filing of
government reports.
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Number of Employees
and Average Pay Level
Greatly Influence Plan
Sponsorship

More Employees and
Higher Average Wages
Increase the Likelihood of
Plan Sponsorship

We found that the number of employees and average wages greatly
influence the likelihood that a small employer will sponsor a retirement
plan." Further, our regression analysis using Labor and IRS data found
that small employers with larger numbers of employees were the most
likely of all small employers to sponsor a plan, as were those paying
average annual wages of $50,000-$99,999. Conversely, employers with
the fewest employees and the lowest average annual wages were very
unlikely to sponsor a plan.

A separate analysis we conducted using Labor and IRS data found an
overall small employer sponsorship rate of 14 percent in 2009." it is
important to note, however, that this sponsorship rate does not include
small employers that sponsor SEP IRA plans because IRS currently does
not have a means to collect data on employers that sponsor this plan

type.

Further examination found that small employers with 26 to 100
employees had the highest sponsorship rate—31 percent—while small
employers with 1 to 4 employees had the lowest rate—5 percent

(See fig 1).

"Several experts stated that a firm's age could aiso affect the likelihood of plan
sponsorship, with newer employers less likely to sponsor a plan. However, our analysis
was unable to address the number of years in operation due o technical chalienges. For
further discussion of the technical challenges, see GAO-12-326,

2The sponsorship rate cited in this testimony is fimited to single employers that sponsor a
plan. Consequently, the rate does not include small employers that participated only in
multiple employer plans or multiemployer plans, which are outside the scope of this study.
We are currently conducting ongoing work on these plan types and their role in the private
pension system.
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Figure 1: Small Employer Plan Sp hip by Number of Employees in 2009
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In our examination of average annual wage characteristics, small
employers with average annual wages of $50,000 to $89,999 had the
highest rate of plan sponsorship at 34 percent while small employers with
average wages of under $10,000 had the lowest sponsorship rate-3
percent. In examining the interaction between both characteristics—the
number of employees and average annual wages—we found that the
sponsorship rate for small employers with 26 to 100 employees exceeded
75 percent when average wages were $50,000 or more. In contrast, small
employers with one to four employees reached their highest sponsorship
rate of 13 percent when average annual wages were $50,000 or more.

We also found differences in sponsorship rates in different parts of the
country, and found small employers in the Midwest and Northeast were
more likely to sponsor plans while employers in the West and South were
less likely.™® Connecticut, Wisconsin, and Washington, D.C. had the
highest sponsorship rates—with Washington, D.C., showing the top rate
of 23 percent. Mississippi and Florida had the lowest sponsorship rates at
fewer than 10 percent (see fig 2).

3For purposes of this analysis, we used Census Bureau geographic regions.
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Figure 2: Small Employer Plan Sponsorship by State in 2003
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According to our analysis of Labor and IRS data, 401(k) and SIMPLE IRA

401(k)s and SIMPLE IRAs

Were the Most Common plans were overwheimingly the most common types of plans sponsored

Plan Types by small employers. Out of slightly more than 712,000 small employers
that sponsored a single type of plan, about 86 percent sponsored either a

401(k} or a SIMPLE IRA plan." Figure 3 shows the proportion of plan
types sponsored by small employers.

"*Three percent of the smalt employer population sponsored more than one plan;
however, these small employers were excluded from our plan type analysis to avoid

double counting plans.

GAD-12-458T
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Figure 3: Small Employer Plan Sponsorship by Plan Type in 2008
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Notes: Percentages in figure do not add up to 100 due to rounding.

A SARSEP plan is a type of SEP IRA pian set up before 1897 that permits employee salary reduction
contributions. Employee salary reductions under SEP IRA plans were eliminated beginning in 1867,
however, SARSEP plans established prior to 1897 may continue te offer satary reductions. 26 U.S.C.
§ 408E)HBXH).

While SIMPLE IRA plans were the most common plan type along with
401(k) plans, they made up a smaller proportion of overall contributions.
Contributions to SIMPLE IRA plans in 2009 amounted to $4.3 biltion or 11
percent of the total contributions made by small employers and their
employees into the plan types we analyzed. By contrast, 401(k)
contributions amounted to $29.2 billion, or 76 percent of all contributions.
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Plan Complexity and
Resource Constraints

Were Most Frequently

Cited Barriers to
Retirement Plan
Sponsorship

Many Small Employers
Find Retirement Plans
Complex and Burdensome
to Start and Administer

Small employers and other stakeholders we interviewed identified various
plan options, administration requirements, fiduciary responsibilities, and
top-heavy testing requirements as complex and burdensome—often citing
these factors as barriers to sponsoring retirement plans or as reasons for
terminating them.

Plan options and administration requirements: Small employers and
other stakeholders said that plan options and administration requirements
are frequently complex and burdensome and discourage some small
employers from sponsoring a plan. For example, some smail employers
and retirement experts said that the broad range of plan types and
features makes it difficult for smail employers to compare and choose a
ptan that best meets their needs. Some stakeholders also described the
administrative burden on smali employers of plan paperwork, such as
reviewing complicated quarterly investment reports or complying with
federal reporting requirements—Ilike those associated with required
annual statements—as particularly burdensome.*®

Fiduciary responsibilities: A number of stakeholders indicated that
understanding and carrying out a sponsor's fiduciary responsibilities with
respect to managing or controlling plan assets presents significant

SMost tax-qualified plans are required to annually file Form 5500, developed jointly by
Labor, IRS, and the Pension Benefit Guaranty Corporation to satisfy the annual reporting
requirements under ERISA and the IRC. ERISA established a reporting and disclosure
framework, in part, to protect the interests of participants and beneficiaries by requiring
that certain financial and other information be provided to participants and beneficiaries,
as welf as to the federal government. Modifications or exceptions to the general reporting
requirements may be available to some small plans.
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challenges to some small employers.’® Some small employer sponisors
found the selection of investment fund choices for their plans particularly
challenging. Further, a number of stakeholders said some small
employers may not have an adequate understanding of their fiduciary
duties and are not always aware of all their responsibilities under the law.

Top-heavy requirements: Top-heavy requirements are more likely to
affect smaller plans (those with fewer than 100 participants) than larger
ones, according to IRS. A number of stakeholders said compliance with
requirements is often burdensome and poses a major barrier to small
employer plan sponsorship.” According to some experts, some small
employers with high employee turnover may face an even greater
likelihood of becoming top-heavy as they replace departing employees
while key employees—such as business owners or executives—continue
to contribute to the plan. A number of stakeholders stated that compliance
with top-heavy rules is confusing and can pose significant burdens on
some small employers. For example, some retirement experts said that
small employers whose plans are found to be top-heavy may encounter a
number of additional costs in the effort to make their plans compiliant.
These plans can incur additional costs associated with hiring a plan
professional to make corrections to plan documents and instituting a
minimum top-heavy employer contribution for all participating rank-and-
file employees. While sponsors can avoid top-heavy testing by adopting a
safe harbor 401(k) plan that is not subject to top-heavy requirements,
experts pointed out that the employer contributions required for such
plans may offset the advantages of sponsoring such a plan.

15T0 the extent they qualify as fiduciaries under ERISA, plan sponsors may assume
fiduciary responsibilities, such as the duty to act prudently, solely in the interest of plan
participants and their beneficiaries, and to diversify the investments of the plan.

29 U.8.C. § 1104(a).

17Top-heavy testing is required annually for certain plans and the requirements ensure a
minimum leve! of benefits are provided to rank-and-file workers in plans that are
sponsored by owner-dominated businesses, where the majority of benefits accrue to “key”
employees, such as owners and top executives. Certain plans, such as SIMPLE {RAs, are
not subject to the top-heavy requirements. 26 U.S.C. § 416.
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Federal Guidance Is
Available to Address the
Complexities Associated
with Plan Sponsorship But
May Lack Visibility among
Small Employers

Federal agencies provide guidance that can assist small employers in
addressing some of the challenges they face in starting and maintaining
retirement plans. Labor and IRS, often in collaboration with SBA, have
produced publications, conducted workshops, and developed online
resources, among other efforts, to assist small employers. However, a
number of stakeholders, including the IRS Advisory Committee on Tax
Exempt and Government Entities, indicated that many small employers
are unaware of federal resources on retirement plans, which may, in part,
be due to difficulties in finding useful, relevant information across a
number of different federal websites. For example, IRS’s Retirement
Pians Navigator, a web-based tool designed to help small employers
better understand retirement plan options, is located on a separate
website from the rest of the agency’s online plan resources for small
employers, Furthermore, Labor and IRS each present retirement plan
information separately on their respective websites. Neither agency
maintains a central web portal for all information relevant to small
employer plan sponsorship, though such portals exist for federal
information resources in other areas such as healthcare.™

Small Employers Identified
Lack of Financial
Resources, Time, and
Personnel as Deterrents to
Sponsoring Retirement
Plans

Small employers that lack sufficient financial resources, time, and
personnel, such as smaller or newer firms, may be unwilling or unable to
sponsor plans.

Financial resources: Small employers, especially those with lower profit
margins or an unstable cash flow, could be less willing or less able to
sponsor a retirement plan. One-time costs associated with starting a plan
and the ongoing costs involved with maintaining the plan—as well as any
requirement to match employee contributions or make mandatory
contributions to an employee’s account—were cited as barriers to plan
sponsorship. Further, small employers we interviewed stated that general
economic uncertainty makes them reluctant to commit to such long-term
expenses and explained that they needed to reach a certain level of
profitability before they would consider sponsoring a plan.

Time and personnel: Some small employers stated they may not have
sufficient time to administer a plan themselves or lacked the personnel to
take on those responsibilities. Further, small employers may not have

"8For example, see: hitp:/fiwww. healthcare.gov/.

Page 11 GAO-12-4597



51

time to develop the expertise needed {o investigate and choose financial
products, select the best investment options, or track their performance.
For example, one small employer described how business owners without
the financial expertise to compare and select from among different plan
options would likely find the experience intimidating.

Smali Employers Report
That Insufficient
Incentives and Lack of
Employee Demand
Discourage Plan
Sponsorship

Some small employers we interviewed stated that they may be less likely
to sponsor a retirement plan if they do not perceive sufficient benefits to
the business or themselves. For example, several small employers stated
that their firms sponsored plans in order to provide owners with a tax-
deferred retirement savings vehicle and one employer described how the
firm annually assesses the plan to determine if it continues to benefit the
owners. Additionally, a number of small employers stated that employees
prioritized healthcare benefits over retirement benefits. Some small
employers, such as those who described having younger or lower paid
workforces, stated that their employees were less concerned about
saving for retirement or were living paycheck to paycheck and did not
have funds left over to contribute to a plan. As a result, both types of
workers were not demanding retirement benefits.

Plan Service Providers
Help Small Employers

Meet Some But Not All
Retirement Plan Needs

A number of small employers indicated that they use plan service
providers to address various aspects of plan administration, which
enabled them to overcome some of the challenges of starting and
maintaining a plan. For example, one employer noted that her business
would not have the time or the expertise to administer its plan without the
help of a service provider. While some service providers said they offer
affordable plan options and some small employers said the fees service
providers charge were affordable, others said they were too high. Further,
some stakeholders pointed to other limitations of using service providers,
such as the difficulties of choosing providers, setting up a new plan
through a provider, switching from one provider to another, as well as the
significant responsibifities that may remain with the sponsor, such as
managing plan enroliments and separations and carrying out their
fiduciary duties, where applicable.
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Proposed Options to
Spur Plan
Sponsorship Target
Simplification,
Incentives, and
Education

Stakeholders proposed several options to address some of the
administrative and financial challenges that inhibit ptan sponsorship.™®
These options included simplifying plan administration rules, revising or
eliminating top-heavy testing requirements, and increasing tax credits.

Simplify plan administration requirements: Some stakeholders
suggested options that could simplify plan administration requirements.
Options included reducing the frequency of statements sent to plan
participants and allowing some required disclosures to be made available
solely online. IRS officials stated that the agency is also considering
proposals to replace a requirement for some interim amendments®—
which stakeholders have identified as a burden for some small
employers—with a requirement for notices to be sent directly to
employees, which would reduce the number of times plan documents
must be amended and submitted to IRS.?'

Revise or eliminate top-heavy testing: A number of stakeholders
proposed revising or eliminating top-heavy testing requirements to ease
administrative and financial burdens. For example, representatives of the
accounting profession told us that top-heavy testing is duplicative
because other plan testing requirements help detect and prevent plan
discrimination against rank-and-file employees.?? Representatives of a
large service provider told us that lack of plan participation or high
turnover among a business’ rank-and file employees frequently cause
plans sponsored by small employers to become top-heavy.

"The key proposals discussed in our full report are not exhaustive, and we did not
attempt to quantify the costs and benefits of each proposal or their potential effectiveness
in encouraging small employer plan sponsorship.

2%hen statutes and regulations change, some Sponsors may be required to modify plan
documentation and submit it to IRS. Each year since 2004, IRS has published a
cumulative list of changes in plan requirements that must be incorporated by plan
sponsors. See, for example, IRS Notices 2011-97.

2nder these proposals, the amendments that would be subject to the less-stringent
requirement would be those triggered by changes o laws and regulations but which do
not affect plan benefits.

Zear example, some plans must conduct nondiscrimination testing—in addition to top-
heavy testing—to ensure that the contributions or benefits provided under the plan do not
discriminate in favor of highly compensated employees. See 26 U.S.C. § 401{a)(4) and 26
C.F.R §§ 1.401(a)(4)-1 through 1.401(a)(4)-4. We did not specifically assess duplication
between top-heavy and nondiscrimination testing requirements.
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Increase tax credits: Some stakeholders believed that tax credits, in
general, are effective in encouraging plan sponsorship, but other
stakeholders said that the current tax credit for starting a plan is
insufficient. A national organization representing small employers cited
tax credits as a top factor in an employer's decision to sponsor a plan,
adding that an employer’s willingness to start a plan depends, to some
degree, on the extent to which the tax credit offsets plan-related costs.?
Similarly, some small employers stated that larger tax credits could ease
the financial burden of starting a plan by offsetting plan-related costs.
Additionally, one small employer said the incentive needs to be larger as
sponsorship costs can amount to $2,000 or more per year.

Stakeholders Said More
Education and Outreach
Are Needed to Increase
Awareness of Plan Options
and Requirements

Numerous stakeholders agreed that the federal government could
increase education and outreach efforts to inform small employers about
plan options and requirements; however, opinions varied on the
appropriateness of the federal government's role in these efforts. Officials
of a service provider to small employers stated that, because clients are
generally not aware of the retirement pian options available to them, the
federal government shouid offer more education and outreach to improve
awareness of the types of plans that are available and the rules that apply
to each. Several small employers also offered ideas. For example, a
small employer said the federal government should focus education and
outreach efforts on service providers instead of on small employers.
Conversely, some small employers said the federal government should
have a limited rote or no role in providing education and outreach efforts.

2Currently, small employers that sponsor plans may claim an annual tax credit of up to
$500 based on pian startup costs for each of the first 3 years of starting a qualified plan.
See 26 U.S.C. § 45E. However, any increase in tax incentives would have to be balanced
by the loss of revenue to the federal government. Ir ing tax credits to subsidize plan-
related costs for small employers would generally reduce the amount of federal tax
revenue collected. The Administration's Fiscal Year 2013 Budget proposed doubling the
tax credit limit for small employers starting a plan to $1,000 per year for 2 maximum of 4
years. The Administration estimated that this proposal—along with another proposal for
automatic IRA tax credits, would reduce revenue by $15 billion over 10 years, starting in
2013,
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Other Options to
Encourage Plan
Sponsorship Would
Require Broader Reforms

Domestic pension reform proposals from public policy organizations, as
well as practices in other countries, include features such as asset
pooling that could reduce the administrative and financial burdens of
small employers. For example, one domestic proposal calls for the
creation of a federally managed and federally guaranteed national
savings plan.?* Under this proposal, participation in the program would
generally be mandatory for workers;? both employers and employees
would contribute to the plan; and plan funds would be pooled and
professionally managed.® By pooling funds, plan administration would be
simplified and administrative costs and asset management fees would be
reduced. In addition, Automatic IRAs—which are individual IRAs instead
of employer-sponsored plans—are another proposal that draws from
several elements of the current retirement system: payroll-deposit saving,
automatic enroliment, and IRAs. Such a proposal would provide
employers who do not sponsor any retirement plans with a mechanism
that allows their employees to save for retirement.” However, as we
reported in 2009, such proposals pose trade-offs.?® For example, although
a proposal that mandates participation would increase plan sponsorship
and coverage for workers, employers might offset the resulting
sponsorship costs by reducing workers’ wages and other benefits.
Retirement systems in other countries also use asset pooling and other

24y, Ghitarducci, Guaranteed Retirement Accounts Toward Retirement Income Security,
Economic Policy institute, Briefing Paper #204 (Nov. 20, 2007).

2 nder this proposal, workers participating in equivalent or better employer DB plans
where contributions are at least 5 percent of earnings and benefits take the form of life
annuities would be exempt from participating in the guaranteed retirement accounts
pragram.

Recent legistation introduced in Congress, the Small Businesses Add Value for
Employees Act (SAVE Act), would also build on the concept of asset paoling by
establishing multiple employer plans for smail employers, in which separate small
employers would poot their resources to offer a single plan. See H.R. 1534, 112th Cong.
{introduced Apr. 14, 2011).

273 M. wry and D. C. John, Pursuing Universal Retirement Security Through Automatic
IRAs, Retirement Security Project, No, 2009-03 {2009). in addition, the Administration's
Fiscal Year 2013 Budget also proposed requiring employers in business for at least two
years that have more than 10 employees to offer an automatic IRA option. The proposal
includes new tax credits for small employers who adopt such arrangements. The
Administration estimates that these proposais—inciuding the increased pension startup cost
tax credit—would reduce revenue by $15 billion over 10 years, starting in 2013.

GAQ, Private Pensions: Alternative Approaches Could Address Retirement Risks Faced
by Workers but Pose Trade-offs, GAQ-09-642 (Washington, D.C.: July 24, 2008).
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features that help reduce administrative and financial burdens for small
employers. For example, as we previously reported, the predominant
pension systems in the Netherlands and Switzerland pool plan assets into
pension funds for economies of scale and for lower plan fees.?® The
United Kingdom's National Employment Savings Trust (NEST) features
low fees for participating employers and employees and default
investment strategies for plan participants.

Conclusions and
Report
Recommendations

With a significant portion of the private-sector workforce not covered by a
pension plan at any one time, retirement security remains a critical issue
for our nation. Based on the limited data available, we found the rate of
plan sponsorship among small employers, a segment of the economy
which employs about one third of all private sector workers, was only 14
percent in 2009. Although one would expect that the high churn rate of
small business formation and dissolution would impede small employer
ptan sponsorship, it also means that many millions of workers in this
sector are without access to an employer-sponsored retirement savings
plan. Thus, while remaining sensitive to the financial challenges currently
facing our nation, expanding coverage among small employers should be
an important consideration of national strategies seeking to strengthen
the pension component of retirement income security.

Qur discussions with small employers and other stakeholders identified a
variety of challenges small employers face in sponsoring retirement
ptans. One initial problem is the inability of small employers to easily
obtain useful information on how {o establish and maintain plans.
Although Labor and IRS already provide small employers with
considerable online information about retirement plans, information is
scattered across multiple federal websites and portals in a largely
uncoordinated fashion, making it difficult for busy employers to navigate
and locate what they need. However, even if federal information about
retirement plans were more accessible to small employers, our interviews
with small employers identified a number of other significant challenges to
plan sponsorship, including plan administration requirements that are
perceived to be unduly complicated and burdensome, not having
sufficient financial and personnel resources to sponsor a plan, and
insufficient incentives to create and maintain a plan.

2GA0-09-642.
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These challenges, while very real, are also complex and in many
instances may not lend themseilves to easy answers. Because the
expertise to address these issues is spread across multiple agencies and
departments that may not always communicate or work together
effectively on these issues, there is the potential that inertia and other
competing priorities will push these issues onto the back burner.

The report we are issuing today recommends the creation of a
multiagency task force, to be overseen by the Department of Labor, that
would explore and analyze these challenges in greater detail, including
ways to make information more accessible, to streamline reporting and
disclosure requirements in a thoughtful manner, and to identify the
appropriateness and effectiveness of existing and proposed tax
incentives and plan designs to boost sponsorship among small
employers. Such a task force could help jump-start sustained action on
what we consider to be an essential element of our nation’s retirement
security challenge and initiate a national dialogue on the critical issues of
pension coverage

Finally, federal agencies’ ability to address the challenges to smali
employer plan sponsorship depends in part on the availability of relevant,
timely, and complete data. During our work in estimating the extent of
small employer plan sponsorship, we found that complete data on small
employer plan sponsorship did not exist because IRS did not have the
means to collect information on employers that sponsor SEP IRA plans.
Although there are about 1.5 million SEP IRAs, many of these may be
sponsored by larger businesses, and we simply do not know the
distribution of these plans across all employers. Without a complete
picture of small employer plan sponsorship rates, agencies may find it
difficult to effectively target their research and outreach efforts, Thus, in
our report we also recommend that the Secretary of the Treasury direct
the Commissioner of the Internal Revenue Service to consider modifying
existing tax forms, such as Forms W-2 or 5498, to gather complete and
reliable information about these plan types. Although the challenges that
small employers face in sponsoring plans are significant, they can be
addressed with appropriate federal action and cooperation as well as
assistance from the service provider community.

While the Department of Treasury, IRS, Labor, SBA, and the Department
of Commerce generally agreed with our findings and conclusions, Labor
disagreed with our recommendation to create a single web portal for
federal guidance on retirement pians for smail empioyers. Because
federal resources are scattered across different sites, we believe
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consolidating plan information onto one web portal can benefit small
employers. A complete discussion of our recommendations, Labor's
comments, and our response are provided in our full report.

Chairman Koh! and Ranking Member Corker, and Members of the
Committee, this concludes my prepared remarks. | am happy to answer
any questions that you or other members of the committee

may have.

For further questions on this testimony, please contact me at
(202) 512-7215. Individuals making key contributions to this testimony
include Edward Bodine, Kun-Fang L.ee, David Lehrer, and David Reed.
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Statement Presented to
The U.S. Senate Special Committee on Aging

Hearing on
Opportunities for Savings: Removing Obstacies for Small Business

March 7, 2012

Good afternoon, Chairman Kohl, Senator Corker and Members of the Committee. I am
Bryan Fiene, Senior Vice President, Robert W. Baird & Co. Incorporated (“Baird™).

I appreciate the opportunity to provide this written testimony in connection with the
hearing of the U.S. Senate Special Committee on Aging regarding small-employer
challenges to retirement plan sponsorship. As a financial advisor with Baird, [ have
served dozens of small and medium sized retirement plans with thousands of participants
around central and southern Wisconsin for 19 years. I am a designated Qualified Plan
Financial Consultant with the Association of Pension Professionals & Actuaries. I work
with many small businesses, owners and executives. My firm, Robert W, Baird & Co.,
was established in 1919 and is headquartered in Milwaukee Wisconsin. We have more
than 100 office locations in the United States, Europe and Asia, including an office with
two retirement plan teams in Nashville, Tennessee. Baird has a culture where clients
come first, integrity is irreplaceable and how we succeed is as important as if we succeed.
Those quotes were delivered to the desks of every associate in the firm years ago and
they still sit on my desk. I am personally proud to be an associate at this great
Wisconsin-based company which serves small-business clients all over the United States.
My testimony, however, will focus on my personal observations and experiences as a
financial advisor to small businesses while building a retirement advisory plan business
within Baird. My testimony will represent my own opinions and not those of Baird.

As a Wisconsin resident and a professional, I'm proud of my state. We are home to
several dozen world-class companies like Harley Davidson, Briggs & Stratton, Johnson
Controls, Rayovac, Regal Beloit, Rockwell Automation, Snap On, Mercury Marine and
Kohler. In Senator Corker’s home state of Tennessee, they have Autozone, Dixie,
FedEx, Forward Air, Fred’s, Harrah’s, HCA, King Pharma, UnumProvident and many
more. All these wonderful companies have one thing in common: each started as a small
business. We need to encourage all small businesses to succeed so they too can grow up
to be household names and employ thousands of American workers. We welcome this
committee’s concern with trying to encourage small-businesses to sponsor retirement
plans for the benefit of their present and future employees.

My testimony is intended to focus on the following points:

First, there are many reasons driving small employers away from offering retirement
plans.
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Second, Federal and state government agencies do not effectively help small businesses
understand whether and how to offer a plan.

Third, financial advisors can play a critical role in helping small employers cope with the
challenges of adopting and maintaining a plan.

Fourth, for many small employers seeking to establish a plan, Multiple Employer Plans
(MEPs) can be a very attractive option, particularly as a “starter plan.”

Fifth, Congress and the regulatory agencies should further facilitate the adoption of
MEPs.

Before persistently high unemployment set in, businesses needed strong retirement plans
to recruit and retain good people. Now, all they have to do is put an ad in the paper. This
dynamic directly relates to the perceived costs and benefits of starting up and keeping a
retirement plan in place and intact. In short, many small employers do not offer
retirement savings plans simply because it is too expensive or too time consuming,.
Small-business owners need a strong incentive to start a plan and the tax savings for the
owners themselves usually provide that incentive, However, when the small-business
owner is losing money or cannot contribute as much as he wants, that incentive tends to
go away. The regulations related to starting and operating a plan are also a huge
disincentive for a small-business owner. [ had a plan ready to start a number of years ago
but the owner decided not to start the plan when he learned that he had to sign as trustee
and was personally responsible for carrying out his fiduciary duties. He had no interest in
learning about the potential liability either. These folks are so busy with their business,
they simply can’t take the time to learn how to operate a plan.

The recent economic downturn, with its associated tightening of credit, put a major strain
on small-business owners. When they cannot access credit and need cash, small business
owners often look to their largest existing cash pools, which are typically their retirement
plans. However, if that small-business owner is under retirement age and cannot take out
a loan against the assets in a retirement plan, he or she cannot directly access funds
without terminating the plan and ending the benefit for all of the company’s employees.

Faced with difficult choices, many small-business owners have cut employer
contributions either for immediate survival or to fortify their balance sheets in case the
economic situation worsens. Unfortunately, this is also detrimental to participants, but
many small businesses are left with few other options, save cutting hours or pay, laying
people off or raiding their own assets. It often comes as a surprise to employers that they
cannot access “their” money without dismantling their business® retirement plan. In fact,
many things come as a surprise to small plan sponsors. You see, they are already
working long hours just to keep their companies going or trying to grow them. They look
at things at a very high level, asking: “What will this do to enhance my business?” and
“What is my risk in implementing it?”
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As for starting a new plan, small-business owners will look at the risk versus the reward
just as one would with any investment. Often they will seek out a trusted advisor to help
navigate this decision as they would any other related to their businesses. They will
probably start with a financial advisor, accountant or lawyer. They may also ask friends
and peers if they are happy and how much of a hassle their plans are.

1 personally don’t know of anyone that has ever gone on their state website or the
Department of Labor website for advice on starting a new plan. Even a sophisticated
small-business owner will simply not have the expertise or time to understand all of the
information on these websites. On the U.S. Department of Labor (DOL) website there
are 92 links to information on small business plans alone.

I looked at the Wisconsin Department of Workforce Development website and, after 10
pages, found no information on how to start a new small business plan. [ also looked at
Tennessee’s Department of Economic & Community Development website, and 1 found
some very interesting stats about Tennessee and the fact that Tennessee is doing a great
job getting small companies started. But again, nothing to help a small business owner in
Tennessee understand how to start a plan.

Moreover, the information is often presented in a manner that suggests establishing a plan
would likely be futile. The Department of Labor web site states that: “Experts estimate
that Americans will need 70 to 90 percent of their preretirement income to maintain their
current standard of living when they stop working.” But many small-business owners do
not expect themselves or their employees ever to be able to save a sufficient amount of
funds for retirement, so the prospect of starting a plan for an uncertain goal is not a
priority. As an example, if a person making $100,000 contributes $17,000/year (which is
the current maximum deductible amount) for 25 years, at a 5% rate of return, the person
would have just over $900,000 saved, which again at 5% would yield them about
$45,000 per year in income, right around half of what the DOL website says they need.
You might suggest that they take advantage of an IRA to supplement that contribution
but the deductibility starts to phase out at $92,000. They could do a Roth but they would
have to have the cash to do it. If I take a $100,000 annual compensation and subtract
$17,000 for plan contributions, $18,600 for federal tax not counting payroll tax, $6,645
for Wisconsin State tax, $5000 for property tax, $12,000 for health insurance for the
family, $24,000 for mortgage payments, $5000 for life, home and car insurance, $3,600
for a car payment, $6,000 for food, $3600 for clothes, $2,400 for phone, $1,200 for cable
and Internet, $3600 for utilities and $5000 for gas, then the individual has a net deficit of
$3,445 per year — and that is not sustainable. The numbers I used are not exact, but you
get the picture. And with our college kids graduating with mountains of debt, they have a
very hard time contributing anything to their plan for years. Participants simply can’t do
it on their own; they must have the help of their employer and that employer needs to see
the plan as a huge benefit and not a huge headache or risk to him. If we add in an annual
$3,000 contribution by the employer, the end balance nets an income of 53% of salary,
still far short of 70-90% but if he can save outside the plan, get a higher rate of return or
lower his cost of living, he can make it.
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Of course, I would be remiss if [ did not commend Congress and the Department of
Labor for many recent innovations that help plan sponsors. We now have portability for
participants, automatic enrollment, Roth, Safe harbor, some fiduciary relief and
clarification on education policies. These improvements have made a huge difference in
getting to the ultimate goal of retirement success for workers.

Given the tremendous challenges employers face, alongside the absence of clear,
accurate, and encouraging information from government agencies, it has been my
experience that the vast majority of small business owners who decide to offer a
retirement plan rely on an outside advisor. The role of a financial advisor to small-
employers is critical. T help the small-employer understand the advantages of saving on a
tax deferred basis through a qualified retirement plan. This understanding at a personal
level is critical. I also help small-business owners to: understand plan provisions, evaluate
fees and other considerations, and determine the scope of fiduciary liabilities and the
duties for which they are responsible. 1 also work to find an appropriate plan vendor and
administrator with a proven track record structuring and offering small plans and
providing other services small-employers need. Plan vendors and administrators are
essential to removing the overwhelming burden on the small-employer in maintaining a
plan, including providing plan statements and delivery to participants, conducting
discrimination testing, preparing Form 5500, plan notices and other compliance matters.

Even with the support of a financial advisor, a stand-alone plan may not be a feasible
option for a small-employer due to the cost and administrative burdens outlined above.
Unfortunately, even if the small-business owner is willing and interested in establishing a
plan, oftentimes advisors and vendors are not willing to work with them.

The field of vendors willing to sell stand-alone plans to small employers has shrunk in
recent years due to the lack of profitability in offering these plans. Most financial
advisors have also backed away from this business for the same reasons and the increased
fiduciary responsibility involved. Advisors and record keepers typically need a base of
assets in a plan large enough to make it profitable. Start ups or small plans simply don’t
have that. For example, when a plan is started, an advisor typically incurs some
marketing costs and may put in as many as 20-30 hours of work helping the sponsor
identify the right vendor, compare costs, decide on plan provisions, fund lineups, create
investment policy statements and conduct enrollment meetings. Then there are travel
costs. Unless the sponsor is prepared to pay the administrative costs of the plan, the
employees must bear those costs, which can range between $500-$1,000 for start-up
costs and $1,500-$3,000 per year for ongoing record keeping and tax filings. If the
business needs the advice of an attorney, mailing costs for notices, wages for the person
that administrates the plan at the business or fiduciary insurance, those costs can be
higher.

I had a client that called me a number of years ago because, he said, even with the market
up, nobody was making any money on their plan. When I reviewed it, [ could see that
the participants were being asked to incur all the plan fees as is standard procedure for the
larger plans. However, given the size of the plan and the average account, participant
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accounts were being charged about 4% in addition to the fund costs of about 1.4%. Such
a structure makes it pretty hard to make money and as a general matter, advisors would
not suggest a plan in which the benefit to participants is minimal relative to the plan
costs. So the choice of the advisor is to either lose money for several years on the plan or
simply choose not to work with those plans.

Defined contribution multiple employer plans (MEPs) could go a long way to address
this serious issue. I think that giving small businesses the ability to hand over the vast
majority of those administrative responsibilities to a vendor that can handle them through
an MEP would be a great relief. Benefits would include the economies of scale you get
from bundling plans, as well as the reduced costs and additional features enjoyed by
larger plans.

MEPs provide an excellent cost-effective alternative to stand-alone plans for small
employers. An MEP is a single plan maintained by an MEP sponsor and one or more
unrelated employers (“adopting employers”). Under an MEP, many small-employers can
join together to achieve economies of scale and advantages with respect to plan
administration, making retirement plans much more affordable and easier to manage. A
typical MEP arrangement allows for the same essential features and benefits of a 401(k)
plan, such as higher deferral limits and employer contributions, and offers both the small
employer and the plan vendor the ability to achieve economies of scale by spreading the
costs of administering the plan among all of the employers participating. The MEP
structure also offers flexibility for small employers to easily graduate to a stand-alone
plan when they are ready.

I have had extensive experience dealing with such plans for Wisconsin employers. 1
worked with Wisconsin farm co-ops in the 1990s to set up some of the first MEPs in
Wisconsin. And my experience bears out that MEPs are useful “starter plans.” Once
these co-ops grew large enough, we decoupled their plans from the MEP and transitioned
them to successful stand-alone plans.

However, more can be done to facilitate the adoption of MEPs by other small employers.
I submit the following for consideration:

First, I recommend enactment of the following reforms to the current MEPs covered in
S. 1557, introduced by Senators Bingaman and Kerry:

1. Implementing safe harbors from liability for the MEP sponsors and adopting
employers;

2. Restricting the responsibility of an adopting employer for the delinquent
obligations of another MEP employer; and

3. Further simplifying the reporting and disclosure obligations of MEP sponsors and
adopting employers. These reforms have also been included in some form in HR.
1534, sponsored by Representative Ron Kind, and H.R. 4050, sponsored by
Representative Richie Neal.
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Second, I recommend that the definition of an MEP plan sponsor be clarified to permit an
MEP to consist of unaffiliated employers with no other relationship to each other.
Employers not bound by the traditional commonality factor found in farm co-ops or
professional employer organizations would benefit from the economies of scale and
expertise in joining a MEP. Existing ERISA protections would apply to such plans, just
as they apply to plans maintained by large affiliated employers, to ensure that benefits are
paid to participants and beneficiaries and that plan sponsors have the same
responsibilities and liabilities.

The quality and capabilities of plan vendors have grown dramatically in recent years and
costs have actually come down due to competition. With large and well-capitalized
providers in this space, I would expect to see things like start-up costs go away. [ would
also expect clearly defined duties for plan sponsors, the highest quality and most
competitive investment options and consistent reductions in prices as plans grow.

In conclusion, 1°d like to commend Chairman Kohl, Ranking Member Corker and other
members of the committee for their attention to and consideration of this important issue,
and I appreciate the opportunity to share my professional experience and opinions on the
matter. I strongly believe that removing the obstacles that currently prevent many small
employers from adopting savings plans will be beneficial to those businesses and their
employees.



66

@ Prudential

Bring Your Challenges

Written Testimony of

John J. Kalamarides
Senior Vice President
Institutional Investment Solutions
Prudential Retirement

Before the
Senate Special Committee on Aging

“Opportunities for Savings:
Removing Obstacles for Small Business”

March 7, 2012



67

Introduction

Chairman Kohl, Ranking Member Corker, and members of the Committee, thank you
for your invitation to discuss with you the challenges facing small employers in
extending retirement plan coverage to their workers.

Iam John J. (“Jamie”) Kalamarides, a senior vice president at Prudential Retirement,
where I lead the Institutional Investment Solutions business, which includes Prudential
Bank & Trust, stable value funds, institutional retirement income products and
institutional investments. Prudential’s experience in the retirement industry dates back
to 1924. Today, Prudential Retirement supports over 6,000 defined benefit and defined
contribution retirement plans, and covers nearly 3.6 million defined benefit and defined
contribution plan participants and annuitants. As of December 31, 2011, Prudential
Retirement’s account values totaled $229.5 billion.

I would like to begin my testimony by commending the Committee for its interest in
what I will refer to as the “retirement coverage gap” - a gap that is in large part due to
the concerns of many employers, particularly small businesses, about the costs and
liabilities associated with maintaining stand-alone retirement programs for their
employees. I would also like to commend and thank the Chairman for his many years
of dedication to addressing issues critical to millions of today’s workers as they strive to
save and prepare for retirement.

My testimony today will focus on Multiple Employer Plans ~ or MEPs~ a structure that
enables small business owners to pool their resources in a single plan and enjoy the
efficiencies and benefits typically limited to large employers and collectively bargained
multiemployer plans.

To supplement to my testimony, Prudential is releasing a white paper entitled
Leveraging Multiple Small Employer Plans to close the Retirement Coverage Gap, advance
copies of which have been provided to the Committee. The U.S. Chamber of Commerce,
of which Prudential is a member and which has reviewed and is supportive of my
testimony, will be releasing its own white paper addressing the challenges facing
retirement plan sponsors in the 215t Century and will include proposed solutions, like
MEPs, to encourage retirement plan sponsorship and expand employee coverage.

In my remarks today, I would like to address the following topics:
* The scope of the retirement coverage gap;

* The reasons for the gap - challenges facing small employers in offering
retirement plans;

* Maultiple employer plans - what they are and how they can help close the gap;
and

* Recommendations for expanding access to MEPs.
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The “Retirement Coverage Gap”

More than 51 percent of today’s workers, or 78 million individuals, have no access to a
workplace-based retirement plan! - this is the “retirement coverage gap.”

This “coverage gap” is preventing nearly half of the American workforce from
beginning to systematically save and invest for retirement at the workplace. According
to a recent EBRI survey, 58 percent of workers who do not participate in a retirement
savings plan at work have saved less than $10,000,2 significantly lower than the average
defined contribution plan account balance of $59,000,> which itself is an inadequate
retirement saving for most Americans. Left unaddressed, the coverage gap for workers
without retirement plans will result in far too many individuals entering retirement
without sufficient savings to sustain their pre-retirement standard of living.

The lack of access to a workplace retirement plan is most acute among smaller
employers - this is best exemplified by a table prepared by EBRI* and included as an
exhibit in the white paper accompanying my testimony. Nearly two-thirds of workers
employed by private employers with 100 or more employees have access to workplace
retirement plans, while only 36 percent of those who work for employers with ten to
100 employees have access. Availability is reduced further as employee numbers
decrease, with only 18 percent of those who work for employers with ten or fewer
employees having access.

Why the gap? Challenges for small businesses

Many small employers are reluctant to offer retirement savings plans because of
concerns about costs, administrative complexities and fiduciary liability.

Over the years, a variety of legislative and administrative efforts have been directed
toward closing the coverage gap with simplified retirement savings vehicles, such as
SEPs, SIMPLEs and voluntary payroll deduction IRAs. Moreover, despite the
commendable efforts by the Employee Benefits Security Administration to educate
small employers and their service providers about their retirement plan options, the
coverage gap remains significant.

! Employee Benefit Research Institute, “Employment-Based Retirement Plan Participation: Geographic
Differences and Trends, 2010, Issue Brief No. 363, October 2011, p. 9.

2 Employee Benefit Research Institute, “2011 Retirement Confidence Survey Fact Sheet #2,” March 2011,
p4

3 As of December 31, 2009. Employee Benefit Research Institute, “401(k) Plan Asset Allocation, Account
Balances, and Loan Activity in 2009, Issue Brief No. 350, November 2010, p. 11.

+ Employee Benefit Research Institute, Issue Brief No. 363, October 2011.
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Clearly, attempting to understand one’s obligations under ERISA and liabilities as a
plan administrator and plan fiduciary can be daunting, even for the most sophisticated
among us.

Small business owners are challenged with understanding a plan sponsor’s obligations
and costs associated, among other things, with:

* Summary plan descriptions and quarterly individual benefit statements for plan
participants;

* Annual financial report filings with the Federal government, and perhaps
engagement of a qualified independent public accountant to review the plan’s
books and records;

= Prudent selection of plan service providers - including analysis of costs and
potential conflicts of interest, as required by the Department of Labor’s new
regulations under section 408(b)(2); and

* Potential liabilities for failing to make timely disclosures, file timely reports and
prudently carrying out responsibilities with respect to the plan.

While important and useful information, gaining such understanding - or having to
hire an ERISA expert to assist with these responsibilities and obligations - will be a
challenge, financially and otherwise, for most small employers and serve as a
disincentive for far too many to offer any form of retirement savings plan to their
employees.

We do not propose eliminating these important responsibilities; rather, we propose
consideration of a Multiple Employer Plan and a standardized plan framework under
which these responsibilities would not be the sole obligation of the small employer.

This framework would, in principle, be similar to the approach the Administration
appears to be supporting in connection with automatic IRA options. That framework
appears premised on adoption of a simple “model” plan structure with pre-defined
investment options, with respect to which employers would have little or no
administrative or fiduciary responsibilities beyond the timely remitting of employees’
contributions. We believe these principles can - and should - be extended to MEPs.
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Multiple employer plans ~how they can help close the gap

In general, an MEP is a plan structure that enables two or more employers - unrelated
by ownership or control - to join a single plan. Typically, MEPs are sponsored by
employer associations and other affinity groups for their members.

MEPs can offer employers, particularly small employers, the opportunity to reduce
costs and responsibilities otherwise required by stand-alone retirement plans. MEPs
afford employers the ability to achieve economies of scale not otherwise possible with a
stand-alone retirement plan, including the ability to hire the expertise necessary to both
protect participating employees and reduce the personal financial risks of participating
employers. According to a Deloitte Consulting study, which is illustrated in our white
paper, the average expense of a retirement plan for a small employer with fewer than
100 employees is 132 basis points. If 100 of such small employers were to pool their
assets together in an MEP, the expenses could be reduced to an average of 50 basis
points.

We, at Prudential, further believe that, while the MEP structure is an attractive starting
point for closing the retirement coverage gap, the structure and the benefits for small
employers can be further enhanced with the development of a “model” plan; a plan
designed to simplify administration, reduce costs, increase participation and enhance
portability. Along with others, we have referred to this simplified MEP design as a
Multiple Small Employer Plan—or MSEP.

Our Multiple Small Employer Plan framework, as noted in the accompanying white
paper, would, among other things, include:

* A model plan document, approved by the Internal Revenue Service (IRS), which
would provide uniformity and increase portability among recordkeepers and
other service providers;

= Automatic enrollment of participants and automatic escalation of contributions
to increase employee participation and retirement savings;

* A Qualified Default Investment Alternative (QDIA) for defaulted participant
contributions;

* Adoption of a $10,000 annual contribution limit, with adjustments by the IRS to
reflect cost-of-living changes. Catch-up contributions would not be permitted;

5 “Multiple employer plans” should not be confused with “multiemployer plans.” “Multiemployer plans”
are plan maintained pursuant to one or more collective bargaining agreements negotiated between the
union and employer plan sponsors. See ERISA section 3(37), 29 CFR § 2510.3-37. Unlike multiemployer
plans, multiple employer plans” are not required to be maintained pursuant to a collective bargaining
agreement and typically are not.
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Prohibiting participant loans and restricting hardship distributions to those
falling under existing IRS safe harbor hardship standards in an effort to reduce
leakage and administrative costs; and

Permitting contributions to be rolled into an IRA or other qualified retirement
plan upon separation from employer to better ensure the availability of the funds
at retirement.

Whether the discussion is about MEPs or MSEPs, we believe the benefits of a multiple
employer plan type retirement structure are clear, but the rules in place today
unnecessarily restrict and inhibit the availability and use of MEPs for many employers.

Recommendations for expanding access to multiple employer plans

If MEPs are to serve as a decisive tool for closing the retirement savings gap, we believe
a combination of legislative and administrative (regulatory or interpretive) actions may
be required to promote and foster MEP offerings and growth.

Specifically, we recommend consideration of the following:

Expand standards for sponsorship of MEPs.

Without further clarifications from the Department of Labor, it appears that
sponsorship of MEPs may be limited to employer associations in which member
employers have a commonality of interest and some form of participation in the
association, as determined by the Department on a case-by-case basis. Such
organizations have not been successful in closing the retirement coverage gap,
because of the limited number of associations and their limited scope. We believe
that, if MEPs are to play a role in closing the retirement coverage gap, the
organizations or entities permitted to sponsor MEPs must be broadened.

We believe there may be various approaches to expanding permissible MEP
sponsorship without increasing risk to small employers and their employees or
increasing the need for oversight by the Department of Labor. In this regard, we
have included, in an attachment to my testimony, one such approach which
follows a framework already reviewed and adopted by the Department.

Eliminate or limit fiduciary and plan administrator responsibilities attendant
to participating in an MEP.

We believe a safe harbor or similar provision is needed to clarify and limit the
responsibilities and liabilities of employers participating in MEPs. In this regard,
we believe the use of an approved “model” plan document may serve as the
appropriate vehicle for setting forth responsibilities and liabilities of the parties
responsible for the MEP. Among other things, such a “model” would have an
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identified plan fiduciary who would carry out the day-to-day administration of
the plan, as well as oversee the continued prudence of the MEP’s designated
investment options, the engagement of an independent qualified public
accountant, and the filing of an annual report and accountant’s opinion with the
Department of Labor and Internal Revenue Service. Employer liability would be
limited to making timely employee contributions to the plan.

» Eliminate employer and plan liability (e.g., disqualification) for non-
compliance with tax laws as a result of a non-compliant participating
employer.

We believe the current ambiguity should be removed regarding one
participating employer’s liability for the acts of another. In other words, the
liability of participating employers should be several, not joint and several.
Today, the possibility of becoming liable for the acts of another participating
employer in connection with an MEP is a major concern to employers
considering MEP participation.

= Eliminate non-discrimination testing,.

Application of these tax rules, particularly for small employers, adds complexity,
costs and risks that may discourage employer participation, as well as reduce
retirement savings, from which such costs are assessed. Again, we believe that
the adoption of a “model” plan - one that includes automatic enrollment,
automatic escalation of contributions, contribution limits and limits on
withdrawals - would eliminate the need for plan qualification testing.

Conclusion

The retirement savings, and thus the retirement readiness, gap between American
workers who have access to workplace plans and those who do not, especially those
who work for smaller employers, is significant.

We believe the response to this challenge should be a Federal solution, not a State
reaction that competes in or replaces the competitive marketplace of retirement plan
products and services.

We believe expanding the availability and attractiveness of Multiple Employer Plans
with a Federal solution would significantly increase the likelihood that millions more
Americans will have access to workplace retirement savings plans and, in turn, an
increased opportunity to enjoy a secure retirement.
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Complementing the work of this Committee, I should note the work of Congressmen
Ron Kind and David Reichert in introducing their Small Business Add Value for
Employees Act (SAVE Act), which would foster the growth of Multiple Small Employer
Plans, and the work of Congressman Richard Neal, who recently introduced the
Retirement Plan Simplification and Enhancement Act of 2012, which, among other
things, would also strengthen MEPs.

We welcome the opportunity to work with the Committee on these important issues.

This concludes my testimony, I would be happy to answer questions.

Attachments:

1. Proposal for Expanding MEP Sponsorship
2. Leveraging Multiple Small Employer Plans to close the Retirement Coverage Gap,
Prudential Retirement
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Proposal for Expanding MEP Sponsorship

Problem:

When multiple employers are involved with a non-collectively bargained plan, the
current rules applicable to determining whether that plan will be treated as a single
employer plan or a separate plan with respect to each participating employer generally
turns on whether the sponsor is a bona fide group or association, with respect to which
member employers have a commonality of interest (such as being in the same trade or
business), participate in the organization, and directly or indirectly exercise control over
the plan (in form and substance); all of which, according to the Department of Labor
opinions, must be determined on the basis of all the facts and circumstances.

Proposed Solution:

We believe the Department has the authority to recognize entities, in addition to
employer associations, as “acting directly or indirectly in the interest of an employer”
for purposes of sponsoring a pension plan. In the case of MEPs, we believe one
approach to expanding the availability of MEPs would be to recognize as permissible
MEPs sponsor entities (primarily financial institutions) that are eligible to serve as a
trustee or issuer of an individual retirement plan within the meaning section 7701(a)(37)
of the Internal Revenue Code.

We believe, consistent with the Department’s own findings, that such entities would, as
plan sponsors and fiduciaries, offer plan-maintenance safeguards that would enhance
the protections available to small employers and their employees, as well as minimize
the need for administrative and enforcement oversight by the Department. In this
regard, note that, in framing its abandoned plan regulation (29 CFR § 2578.1), the
Department of Labor was comfortable vesting considerable authority and control over
retirement plan assets in such entities when terminating an abandoned pension plan. In
explaining its decision to limit such authority to those trustees and issuers, the
Department indicated that, given the authority and control over plans vested in such
entities under the regulation, entities must be “subject to standards and oversight that
reduce the risk of losses to the plans’ participants and beneficiaries,” and the
Department concluded that “the standards applicable to such trustees and issuers are
well understood by the regulated community and the Department is unaware of any
problems attributable to weaknesses in the existing Code and regulatory standards for
such persons.” (77 Fed Reg 20821, April 21, 2006).

For the same reasons, we believe consideration should be given to expanding MEP
sponsorship to include such trustees and issuers. Moreover, if it was determined to be
helpful to monitoring and enforcement, an MEP sponsorship registration could be
developed and required to be filed with the Department of Labor, to be supplemented
each year with the filing of the MEP’s annual return/report (Form 5500).
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PRIVATE PENSIONS

Better Agency Coordination Could Help Small
Employers Address Challenges to Plan Sponsorship

What GAO Found

Based on available data, about 14 percent of small employers sponsor some
type of retirement plan. Overall, GAQ found that the likefihood that a smail
employer will sponsor a retirement plan largely depends on the size of the
employer's warkforce and the workers’ average wages more than on the industry
in which the employer operates and the geographic region in which the employer
is located. GAO found the greatest likelihood of plan sponsorship was among
small empioyers with larger numbers of employees and those paying an average
annual wage of $50,000 to $99,999. GAO also found that the most common
plans sponsored by small employers are 401(k)s and Savings Incentive Match
Plans for Employees (SIMPLE) Individual Retirement Arrangements (iRA}—an
employer-spansored {RA designed for small employers—at 46 percent and 40
percent, respectively, of total plans. However, IRS currently does not have the
means to collect information on employers that sponsor another type of {RA plan
designed for small employers, the Simplified Employee Pension (SEP) IRA pian,
which limits what is known about employers that sponsor these plans.

Smalfl employers and retirement experts identified several challenges to starting
and maintaining retirement plans. Many small employers said they feel
overwhelmed by the number of retirement plan options, administration
requirements, and fiduciary responsibilities. For example, many are concerned
about the potential risks associated with sponsoring a plan. Although federal
agencies conduct education and outreach on retirement plans, a number of small
empioyers and other stakeholders said smalf employers were unaware of these
initiatives. For example, Labor, IRS, and the Smali Business Administration
(SBA) collaborate to develop and disseminate information and guidance online
but do so through separate websites and in a largely uncoordinated fashion.
Small employers and other stakehoiders also cited other chailenges to plan
sponsorship, including a fack of financial resources, time, and perscnnel.
However, some small employers said their employees prioritized heaith benefits
over retirement benefits. To address some of the challenges to pian sponsorship,
some small employers said they use contracted service providers that perform
plan administration tasks.

Small employers and other stakeholders offered options for addressing some
challenges and reducing the complexity of plan sponsorship for small employers.
Options included simplification of federal requirements for pian administration,
such as easing or eliminating ceriain plan testing requirements. Some
stakeholders said increasing the tax credit for plan startup costs could further
defray costs and help boost plan sponsorship. Some stakeholders also said that
the federal government could conduct more education and outreach efforts to
inform small employers about plans. Pension reform proposais in the United
States, along with certain features of pension systems in other countries, may
provide additional options that could increase plan sponsorship and increase
workers' access to reti nt plans. For ple, asset pooling is a feature that
aliows small employers to pool resources for economies of scale, which can
lower plan costs. In light of the variety of options, Labor, the Depariment of the
Treasury, IRS, and SBA should jointly evaluate existing options and develop new
proposals with the goal of mitigating barriers to small employer plan sponsorship.
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About 42 million workers, or about one-third of all private-sector
employees, work for small employers, and recent federal data suggest
many of these workers lack access to a work-based retirement plan to
save for retirement. An estimated 51 percent to 71 percent of workers at
employers with fewer than 100 workers do not have access to a work-
based retirement plan compared to an estimated 19 percent to 35 percent
of those who work for employers with 100 or more workers.!

Over the years, the federal government has taken steps to encourage
small employers to sponsor retirement plans, and Congress has enacted
legislation that has established incentives such as plan types with fewer
federal reporting requirements, higher plan contribution limits, and a tax
credit for plan startup costs. The Department of Labor (Labor) and the
Department of the Treasury’s {Treasury} Internal Revenue Service (IRS)
have also increased education and outreach to these employers.
However, small employers continue to face a number of barriers to
starting and maintaining plans for their workers. In 2008, GAO reported
on challenges that can fimit small employer sponsorship ot individual

The lower percantages in these ranges are Labor's Bureau of Labor Statistics’ (BLS)
estimates based gn 2011 data from the National Compensation Survey. The higher
percentages are the Employee Benefit F 's (EBRI) esti based on
2011 data from the Census Bureau's Current Population Survey. For more information on
thesa ranges, see appendix 1.
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Retirement Arrangement (IRA)? plans, including administrative costs,
contribution requirements, and eligibility based on employee tenure and
compensation, among others.® Other research also suggests that a
difficult economy and concerns about the overall cost of retirement plans
may be factors for some small employers that are less likely to sponsor
plans. For example, a recent survey found that difficult business
conditions were a top reason employers reported for being unlikely to
sponsor a retirement pian.*

Certain characteristics associated with small employers may also
contribute to the challenges of starting and maintaining a plan. When
compared with large employers, small employers are more likely to
encounter higher rates of employee turnover and higher costs per
employee to comply with federal reguiations . Further, small employars—
especially start-ups—rely heavily on owner investment and bank credit,
and operating revenue can be uncertain from year to year.® Federal data
suggest that about half of all new businesses (nearly all of which are
smail} do not survive for more than 5 years. All these conditions can
make it difficult for small employers to focus on providing retirement
benefits for their workers.

2AnIRAisap | savings that offers certain tax advantages
and allows individuals to set aside money for retirement into an individual account, or
purchase an annuity contract. tRAs can be employer-sp or maintained by an
individual.

3GAQ, Individual Reti A Go! Actions Could Encourage More

Empioyers to Offer IRAs to Emplayess, GAQ-08-590 (Washington, D.C.: June 4, 2008},

“Transamerica Center for Retirement Studies, 12th Annual Retfirement Survey (July
2011),

Sprevious work by GAO has discussed revenue uncertainty among small employers as a
factor in low rates of plan sponsorship. For more information, see GAD, Pension Plans:
Characteristics of Persons in the Labor Forca Without Pension Coverage,
GAOQ/HEHS-00-131(Washington, D.C.: Aug. 22, 2000).
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in light of these ongoing challenges, GAO was asked to examine issues
refated to retirement pian sponsorship among small employers.® We
answered the following questions:

» What characteristics are associated with small employers that are
more likely or less likely to sponsor a retirement plan for their
employees?

« What challenges do small employers face in establishing and
maintaining a retirement plan for their employees? and

» What options exist to address these challenges and attract more small
employer plan sponsors?

To answer these research questions, we combined and analyzed
retirement plan data from Labor and IRS data on 5.3 million small
employers.” We performed regression analyses to identify characteristics
of small employers that are most likely to sponsor plans. We conducted
literature reviews and interviewed retirement experts, organizations
representing small employers, agency officials, and others on challenges
faced by small employers in establishing and maintaining plans, and
options for addressing those challenges. In addition, we conducted
structured interviews with groups of small employers that did and did not
sponsor plans. These interviews were conducted in five cities, which were
judgmentally setected for geographic diversity.? We also reviewed
relevant federal laws and regulations. Additional details regarding our
methodology can be found in appendix 1. We conducted this performance
audit from October 2010 to March 2012 in accordance with generally
accepted government auditing standards. Those standards require that
we plan and perform the audit to obtain sufficient, appropriate evidence o
provide a reasonable basis for our findings and conclusions based on our

SGAQ limited the scope of this study to smployer-sponsored plans and did not examine
work-based retirement pians that are offered through but not sponsored by the emp!oyer
or reti plans mai di outside of the workplace. Further, sincs the
raport’s focus was on the employer, GAQ did not examine the participation rates of the
employees at small employers as this was also considered outside the scope of this
repon.

7For the purposes of this study, GAO defined a small employer asa for-profit firm wcth
least 1 employee and no more than 100 employ For more , See app |8

#The five cities were Atianta, Boston, Chicago, Los Angeles, and Washington, D.C.
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audit objectives. We believe that the evidence obtained provides a
reasonable basis for our findings and conclusions based on our audit
objectives.

Background

To encourage employers to establish and maintain retirement plans for
their employees, the federal government provides preferential tax
treatment under the Intemal Revenue Code (IRC) for plans that meet
certain requirements.? In addition, the Employee Retirement income
Security Act of 1974 (ERISA), as amended, sets forth certain protections
for participants in private-sector retirement plans and establishes
standards of conduct for those that manage the plans and their assets,
generally called fiduciaries.'® To the extent they qualify as fiduciaries
under the law,'’ plan sponsors assume certain responsibilities and
potential liability under ERISA. For example, a fiduciary must act
prudently and solely in the interest of plan participants and their
beneficiaries, which may require documenting decisions relating o the
plan, including hiring outside professionals or service providers that
advise and help administer plans. Small employers may choose a plan for
their employees from one of three categories: employer-sponsored 1RA
plans; defined contribution (DC) plans; and defined benefit (DB) plans
(often referred to as traditional pension plans).'? Appendix Il presents

$The Internal B Code {IRC) i requi that private refirement plans
must satisty, including minimum coverage and benefits, in order to qualify for favorable tax
treatment. Employers that sponsor these tax-qualified plans are entitisd to a deduction
{within limits) for the contributions they make, and contributions are not included in an
ployee's income until benefits are ived. RS enf the IRC requi that
apply to tax~qualified plans.

%Pub, L. No. 93-406, 88 Stat. 829, 874.

T'ERISA requires plans to have at least one named fiduciary who manages plan operation
and administration, and other individuals may qualify as fiduciaries based on their
function. For example, a person who exercises any discretionary authority or control over
the managernent of the plan or any cantrol over the assets is considered a fiduciary under
ERISA, 28 U.S.C. § 1002(21); see also 28 C.F.R. § 2510.3-21. For more information
about the fiduciary requirements, see 29 U.S.C. §§ 1101-14 and 29 C.F.R. part 2550.
Labor enforcas the fiduciary responsibility standards and certain other ERISA

requi , such as reporting and disch Gul In 2010, Labor's Employee
Benefits S y Administration proposed ding the Y ion of
“fiduciary,” 75 Fed. Reg. 65,263 (Oct. 22, 2010}, but in 2011, the agency announced plans
to repropose the rute after further analysis and additionat public input.

211 this report, we use the term “pension” to refer generally to alf types of private
retirament plans, not just DB plans.
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information provided by Labor and IRS about some of the various types of
retirement savings plans available to small employers.

Employer-sponsored IRA plans: Employer-sponsored IRA plans allow
employers and, in some cases, employees to make contributions for
deposit in separate 1RA accounts for each participating employee. These
plans generally have fewer administration and reporting requirements
than other types of plans. Participating employses bear the full
investment risk of their account assets. There are two types of employer-
sponsored IRA plans, Savings Incentive Match Plans for Employees
(SIMPLE)' iRA plans require employers to sither match their eligible
employees’ voluntary salary reductions (typically up to 3 percent of
compensation) or to contribute 2 percent of compensation for each
eligible employee. The second type is the Simplified Employee Pension
(SEP) IRA plan,' which can be sponsored by an employer of any size,
and has higher employer contribution limits than the SIMPLE IRA plan. In
a SEP IRA plan, employer contributions are voluntary and employee
salary reductions are not permitted.'®

Defined contribution plans: DC plans allow employers, employees, or
both to contribute to individual employee accounts that are grouped under
a single plan. Employee salary reductions, if provided under the plan,
may be pretax or after-tax, in some cases. As with employer-sponsored
[RA plans, employees participating in DC plans bear the full risk of
investment and will realize any returns (gains or losses) on those
investments. DC plans tend to have higher limits for employee
contributions but also more rules and reporting requirements than

1326 U,5.C. § 408(p). SIMPLE IRA pians are available to employers that do not sponsor

another type of qualified plan and have 100 or fewsr employees who meet certain

in P! ion requi All employees who have received at least $5,000 in
P during the p ding 2 calendar years and are reasonably expected to

receive at least $5,000 in compansation during the current year must be eligible to

participate.

496 U.S.C. § 408(k).

SEmployee salary reductions under SEP IRA pians were eliminated beginning in 1897,
However, SEP IRA pians established prior to 1997 whose plan terms permittad salary
reductions—a plan called a Salary Beduction Simplified Employee Pension Plan
{SARSEP)—may continue to offer salary reductions. 26 U.8.C. § 408(k){B}H).
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employer-sponsored IRA plans.'® For example, some DC plans may be
required to conduct annual testing in order o ensure that the
contributions or benefits provided under the plan do not discriminate
against rank-and-file workers in favor of highly compensated
employees,.!” In addition to nondiscrimination testing, some DC plans
may alsc be subject to top-heavy requirements and be required to
conduct further testing to ensure a minimum level of benefits are provided
1o rank-and-file workers in plans that are sponsored by owner-dominated
firms, where the majority of benefits accrue to *key” employees, such as
owners and top executives.’® As we have previously reported, top-heavy
requirements are intended to address a greater potential for tax-shelter
abuses in such plans.'® Top-heavy requirements are most fikely to affect
smaller plans {fewer than 100 participants), according to the IRS. The

Prtost tax-qualified plans are required to annually file Form 5500, devsloped jointly by
Laber, RS, and the Pension Benefit Guaranty Corporahon 1o satisfy the annual reporting
requirements under ERISA and the IRC. ER!SA blished a reporti and 4
framework, in part, o protect the i of p and ich by qu iring
that certain fi | and other i be pravided to partici d i
as well as to the federal govemment. Some smaﬂ plans may be eligible to use a simplified
version of Form 5500. SIMPLE IRA plans and SEP IRA plans that comply with certain
alternative methods of compliance are not required to file Form 5500,

Ses 26 U.S.C. § 401(a)(4); 26 C.F.A. §§ 1.401(a)(4)-1 through 1.401(a)4)4.

826 U.S.C. § 416. In general, a plan is top-heavy if the accurnulated contributions or
benefits of key employees exceed 60 percent of the accumulated contributions or benefits
alt employees under the plan. Key employees mc!ud/a certain owners and officers of the
employer whose annual cc ified amount. if a planis
determined to be top heavy, it must make certam adjustmen's to maintain its tax-qualified
status, such as providing higher minimum contributions to nonkey employees than would
otherwise be required. Other plans subject to top-heavy requirements include DB plans
and SEP {RA plans.

®The definition of a key emptoyee for purposes of top-heavy testing—as cppcsed to the
definition of a highly comp o for purp of general nondiscril
testing—emphasizes firm ownership because in sma\l, owner-dominated firms,
compensation may not be a reliable indicator of who controls the firm and the pension
plan design. Without identifying key employees, owners of smailer family-owned firms
could manipulate assignments and salarias 10 avoid top-heavy status and exclude
nontfamily workers from top-heavy bensfits. For more inf ion, see GAC, Private
Pensions: “Top-Heavy” Rules for Owner-Dominated Plans, GAOMEHS-00-141
{Washington, D.C., Sept. 28, 2000).
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most common type of DC plan is a 401(k) plan.® In 401(k) plans,
employees can defer a portion of their salary—pretax or after tax, if
permitted by the pian—for deposit into a separate retirement account.
Employers may aiso choose to make additional contributions (such as
contributing a percentage of each eligible employee’s salary), match the
amount contributed by the employee, or both. One type of 401(k) plan,
the safe harbor 401(k) plan, is not subject to some of the requirements
associated with traditional 401(k)s that generally require annual plan
testing. However, under safe harbor 401(k) plans, employers are required
to make certain contributions to each participant’s account.?' Another type
of tax-qualified DC plan, the profit sharing plan, gives the employer the
discretion to determine annually whether and how much to pay into the
plan, within certain maximum limits. Employer contributions, if any, are
allocated to each empioyee according to the terms of the plan.

Defined benefit plans: Unlike employer-sponsored IRA and DC plans,
sponsors of DB plans promise to provide a retirement benefit of a
specified amount that is typically based on factors such as an empioyee’s
years of service and, often, salary. The benefits in private-sector DB
plans are generally protected against an employer’s inability to pay, within
certain limitations, by federal insurance provided through the Pension
Benefit Guaranty Corporation (PBGC).* The employer is generaily
responsible for funding the plan® and may be responsible for investing
and managing its assets. in a DB plan, the employer bears all investment
risk. DB plans are also generally subject to ERISA reporting

2026 U.8.C. § 401(k). Although a 401(k) arrangement is a plan featurs, for purposes of this
report we classified it as a plan type. Different featurss of 401{k) plans are also
available—-guch as safa harbor 401{k) plans, automatic enroliment 401(k) plans, and
SBIMPLE 401(k) plans, which are generally subject to the same requitements as SIMPLE
IRA plans,

2126 U,8,C, § 401(K)(12). Safe harbor 401(k) plans require employers to either make a
specified matching contribution to each pariicipating employee's account or contribute at
least 3 percent of compensation to all nonhighly compensated eligible employees.

2The assets held in DC plans and employer-sponsored [RA plans are not insured by the
Pension Benefit Guaranty Corporation.

23Emplayea contributions sometimes are required as well, but the employer is generally
respoansible for the balance of the funding requirements, including from the effacts of plan
experience diffaring from the actuarial assumptions. Most private sector DB plans do not
raquire any employse contributions, while most public sector DB plans do.
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requirements, nondiscrimination testing, and top-heavy requirements.
Operating DB plans typically requires the expertise of an actuary.

Over the years, Congress has responded to concerns about lack of
access to workplace retirement plans for employees of small businesses
with legislation to lower costs, simplify requirements, and ease
administrative burden. For example, The Revenue Act of 1978% and the
Small Business Job Protaction Act of 19967 established the SEP IRA
plan and the SIMPLE 1RA plan respectively, featuring fewer compliance
requirements than other pian types. The Economic Growth and Tax Relief
Recongciliation Act of 2001 (EGTRRA)? also included a number of
provisions that affected small businesses, For example, EGTRRA
eliminated top-heavy testing requirements for safe harbor 401{k}s,
increased contribution limits for employer-sponsored 1RA plans and
401(k) plans, and created a tax credit for small employers to offset startup
costs, including the cost of educating employees about a new plan.?”
EGTRRA also created a tax credit for individuals within certain income
limits who make eligible contributions to retirement plans. The Pension
Protection Act of 2006, among other changes, made these EGTRRA
provisions permanent and established additional provisions that support
retirement plan participation by rank-and-file employees, such as
automatic enroliment.

To help encourage plan sponsorship, federal agencies conduct education
and outreach activities and provide information about retirement plans for
small employers. Labor, IRS, and the Small Business Administration

2pyb. L. No, 95-600, § 152, 92 Stat, 2763, 2791,
Ppyb. L. No, 104-188, § 1421, 110 Stat, 1755, 1792,
25Pub. L. No. 107-16, 115 Stat. 38,

27The credit for smalt employer pension plan startup costs applies to certain startup costs

with the of a new qualified DB plan, DC plan (including 401(k}
plans) SIMPLE {RA plan, or SEP {RA plan. To be eligible, an employer must have no
more than 100 employees who received at least $5,000 of compensation in the preceding
year. The credit equals 50 percent of qualified startup costs, which include administration
cosis and employes education, up to a maximum of $500 per year (for the first 3 years of
the plan). 26 U.S.C. § 45E.

2pyb. L. No. 108-280, 120 Stat. 780. EGTRRA was set to expire on December 31, 2010,
but the Pension Protection Act of 2006 made permanent EGTRRA's provisions reiating to
pensions and {RAs.
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(SBA)—which maintains an extensive network of fieid offices—have
collaborated with each other and with national and local organizations to
develop information on small employer retirement plans® and conduct
outreach with small employers. For example, Labor, IRS, SBA and the
U.S. Chamber of Commerce parninered to create the Choosing a
Retirement Solution Campaign, which targets smali employers and their
employees.® The campaign’s educational materials, including web-based
retirement plan guidance for small employers, highlight key aspects of
and differences between various plans and features, including tax
benefits for employers and employees. Labor also worked with the
Society for Human Resource Management and the American Institute of
Certified Public Accountants (AICPA) on the Fiduciary Education
Campaign o provide retirement plan fiduciaries with information about
their fiduciary responsibilities under ERISA.

In addition, various private-sector service providers, from individual
accountants, investment advisers, recordkeepers, and actuaries to
insurance companies and banks, assist sponsors with their retirement
plans. Some sponsors hire a single provider that offers a range of plan
services for one fee-~sometimes referred to as a "bundied” services
arrangement. Other sponsors hire different providers for individual
services under an “unbundled” arrangement, paying a separate fee for
each service. Plan services inciude legal, accounting, trustee/custodial,
recordkeeping, investment management, and investment education or
advice. Service providers can aiso assist with plan administration
functions, including nondiscrimination testing, top-heavy testing, and filing
of government reports. Some providers also include payroll services,
which further centralize an employer's administrative services through a
single company. Labor provides some guidance for plan sponsors in
selecting and monitoring plan service providers.®' Further, the American

2 abor, IRS, and PBGC have a Memorandum of Ur ing on er

coordination with respect to the funding of any pension plan in connection wnn certain

provisions of ERISA and the IRC, which includes sharing information when coordinated
and enfc action conceming a specific matter is in the govermnmsnt

interest.

3038, Department of Labor, Aet Ed! c i Januaty
18, 2012, http/iwww.dol. gov/EBSA/savmgmatters himl.

3‘U S Department of Labor, Fact Sheet: Tips for Sslscﬂng and Monitoring Service
For Your Employee Benefit Plan ated May 2004), accessed January
13 2012, hitp/fwww.dol.gov/ebsa/newsroom/is052505.himi.
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Society of Pension Professionals & Actuaries (ASPPA) publishes a list of
certified firms that adhere 1o ASPPA’s standards and best practices
concerning recordkeeping and administration services for retirement
plans.

Number of Employees
and Average Pay Level
Greatly Influence Plan
Sponsorship

More Employees and
Higher Average Wages
Increase the Likelihood of
Plan Sponsorship

GAQC found that the number of employees and average wages greatly
influence the likelihood that a small employer will sponsor a retirement
plan.® Further, the regression analysis using Labor and IRS data found
that small employers with larger numbers of employees were the most
likely of all small employers to sponsor a retirement plan, as were those
paying average annual wages of $50,000 to $99,999. Conversely,
smployers with the fewest employees and the lowest average annual
wages were very unlikely to sponsor a retirernent plan.

Rgoveral expeorts stated that a firm’s age could also affect the likelihood of plan
sponsorship, with newer employers less likely to sponsor a plan. However, our analysis
was unable to address the number of years in operation due to technical challenges. Ses
appendix | for further discussion of the fechnical challenges.
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A separate GAO analysis using Labor and IRS data found an overall
small empioyer sponsorship rate of 14 percent in 2009.% However, the
sponsorship rate does not include small employers that sponsor SEP IRA
pians because IRS currently does not have a means to collect these data,
which limits what is known about small employers that sponsor SEP
plans. According to IRS, its Form 5498, “IRA Contribution information,”
includes some SEP information; however, the agency is unable to link this
information to an employer’s employer identification number (EIN). As a
result, IRS can identify participants in SEP pians but not sponsoring
employers.® While the IRS Tax Forms and Publication Committee
proposed a change fo the form to allow IRS to identify SEP 1RA plan
sponsors, officials said the proposal was not adopted.

Further examination of sponsorship rates iooking at small employst
characteristics found that those with 26 to 100 employees had the highest
sponsorship rate~-31 percent—while small employers with 1 to 4
employees had the lowest rate—5 percent (see fig. 1). Additionaily, even
though smail employers with 26 to 100 employees made up only 10
percent of the overall small employer population, they sponsored more
retirement plans than employers with 1 to 4 employees.

BThe sponsorship rate cited in this report is limited to singla employers that sponsor a
plan. As a consequence, the spcnsorsmp rate does not include smau employers that

participated only in multiple ! plans or i plans,
whnch are outside the scope of tms report. GAQ is currently conducting ongoing work on
ployer plans and i plans and their role in the private pension

system For turther information on the scope of GAO's analysis, see Appendix .

*Plan issuers or frustees of IRA plans submit form 5498 to IRS and to IRA participants
each year to report annual contribution and other information for each account. Form 5488
shows the issusr or trustes's employer identification number as well as the participant’s
Social Security Number. A copy of IRS Form 5498 can be found in appendix (I,

3 additionally, whereas IRS collects |nformanon from employers about SIMPLE employee
contributions on Form W-2 filed for each employee, employers do not sep ly identify
BEP information on an employse’s W-2.
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Figure 1: Small Emp Plan p by ber of Employ in 2008
~—- Percentage of employers that sponsor a plan
l 151,402 empioyers
233,500
esmployers 187.951 162.245
ampioyers Emﬂ.mm
U
28 to 100
1210 28 smpicyees
Sto 11 empioyess 517,765 total
empioyaes 728,096 total exv;ployem
Small smployers with 1.3 mition totat employers
1 tu 4 employees smployers

2.8 million total smployers.
Sowrce: GAQ analysis of Latior and IRS data

Looking at the average annual wage

characteristics, small employers with

average annual wages of $50,000 to $99,999 had the highest rate of
retirement plan sponsorship at 34 percent while small employers with
average wages of under $10,000 had the lowest sponsorship rate—3

percent (ses fig. 2). Further, despite having a smaller overall population,

small empioyers with average annual wages of $50,000 to $99,999

sponsor almost three times as many retirement plans compared to smalt

employers paying average wages of under $10,000. As a point of

comparison, the overall annual average wages for employees working for

small employers was about $38,000.

Pagse 12
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Figure 2: Smali Employer Plan Sp hip by ge Annual Employee Wage In 2009
Percentage of employers
that sponsor & plan 203,793 erployars.
3% 48.883 employers
227,283
amploysts 133288
smpiayens 33,853
employers
[ l @26%
/ /
$100,000
or more
m;:::g;ﬁ” 131.395 total
$30,000 - $49,999 o, o employers
799,872 tolat yors
Employees’ average annyal wage employers
than $10, $10,000 - 529,989
1.7 milion total empioyers 2.3 million total employers

Source: GAO analysis of Labor and IRS data

Analysis of the Labor and IRS data examining the interaction between
both characteristics—number of employees and average annual wages—
illustrates how sponsorship rates increase as numbers of employees and
average annual wages increase. For example, the plan sponsorship rate
for employers with 26 to 100 employees and average wages of $30,000
to $49,999 was more than nine times higher than employers with the
same number of employees and wages below $10,000. Further, the
sponsorship rate for small employers with 26 to 100 smployees exceeded
75 percent when average wages were $50,000 or higher. In contrast,
small employers with 1 to 4 employees reached their highest sponsorship
rate of 13 percent when average annual wages were $50,000 or more;
however, sponsorship rates were stili about one-sixth the rate for smalt
employers with 26 to 100 employees in the same wage category. Qur
analysis showed the sponsarship rate for employers with one to four
employees lowered the overall sponsorship rate in the average annual
wage categories. For example, the figure shows that small employers
with average annual wages of $100,000 or more have an overall
sponsorship rate of 26 percent, but this is much lower than the
sponsorship rates for small employers with five or more employees.
Figure 3 shows small employer sponsorship rates by size of employer
and average annual wage paid.
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ip Rate bv Annual Waage and Number of Emplovees In 2009

Fiaure 3: Small Plan S
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Source: GAQ anaiysis of Labac and IRS data.

in examining the geographic distribution of sponsorship rates, small
employers in the Midwest and Northeast were more fikely to sponsor
plans, while employers in the West and South were less likely.* Further,
in examining data on individual states, Connecticut, Wisconsin, and
Washington, D.C., had the highest rate—with Washington, D.C., showing
the top rate of 23 percent. Florida and Mississippi had the lowest

BEor purposes of this analysis, we used geographic regions used by the Census Bureau.
For a fist of states included in each region, see appendix V.
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sponsorship rates at fewer than 10 percent. Figure 4 shows the
percentage of small employers that sponsor plans by state. ¥

Figure 4: Small Employer Plan Sponsorship by State in 2009

Binn

@+ 8

o

Hawail %

Tithor .8,
torritories i....

Percantige of employers that sponsor a plan

1

Soure: BAQ analysis of Labor and (RS dats.

401(k)s and SIMPLE IRAs  According to GAO analysis of Labor and IRS data, 401(k) and SIMPLE

Were the Most Comunon IRA plans were overwhelmingly the most common types of plans

Plan Types sponsored by small employers. Out of slightly more than 712,000 small
employers that sponsored a single type of plan, about 86 percent
sponsored either a 401 (k) or a SIMPLE IRA pian.® Additionally, non-
401(k) DC plans, which inciude non-401(k) profit sharing plans, make up
11 percent of the plan type population; SARSEP IRAs are 3 percent,
while DB plans make up only about 1 percent of the small employer

YEora complete list of sponsorship rates in each state, see appendix V.
B hree parcent of the small smployer population sponsored multiple plans; howaver,

these small employers were exciuded from the plan type analysis. For a further discussion
of this limitation, see appendix |,
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sponsor population.™ Figure 5 shows the proportion of plan types
sponsored by small employers.

Figure 5: Small Employer Plan Sponsorship by Plan Type in 2000

401{k)

SIMPLE IRA

-~ Non-401({K) profit sharing
3% SARSEP IRA (20225
1% Defined benefit (7.337)

e %%, Other non-40 (k)
defined confribution plans 8884

Sourca: GAQ analysis of Labor and IRS data.
Note: Percentages do not add up to 100 due to rounding,

In examining the characteristics of smalil employers that sponsored the
two most common plan types, SIMPLE IRA plan sponsors outnumbered
401(k) plan sponsors when small employers had fewer employees (see
fig. 6). For example, looking at smail employers with 1 to 11 employees
that sponsored plans, there were 43 percent more SIMPLE iRA plans
than there were 401(k) plans. In contrast, for small employers with 12 to
100 employees that sponsored plans, there were 80 percent more 401(k)
plans than SIMPLE [RA plans.

B4 SAHSEP plani ns a type of SEP |RA plan set up befors 1997 that pemits employse
salary = salary under SEP {RA plans were
eliminated beginning in 1997; however, SARSEP plans established prior to 1997 may
continue to offer salary reductions. 26 U.S.C. § 408(k)8)H).
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Figure 6; Percentage of Small Employer 401{k) Plan Sponsors and SIMPLE IRA Plan Sponsors by Number of Employeesin 2009
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Similarly, in fooking at smail employers by average annual wages, thére
ware 61 percent more SIMPLE {RA plans than 401(k} plans for those with
employees who had average annual wages under $30,000. In contrast,
for employers with-empioyees who had average annual wages of $30,000
or more, there wera more than double the numbers of 401{k) plans than
SIMPLE IRA plans. See figure 7 for the percentage of small employer
401(k) plan sponsors and SIMPLE IRA plan sponsors by the average
annual wages of employees.
S T S S~ C TP o S S S —— TP s oS ———————— ]
Figure 70 F ge of Small Employer 401{k) Plan Sp and SIMPLE IRA Plan Sponsors by Avérage Annual Wages of
Employees in 2009
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Finally, while SIMPLE [RA plans were the most common plan type along
with 401(k) plans, they made up a smaller proportion of the overall plan
contributions. Contributions to SIMPLE [RA plans in 2009 amounted to
$4.3 billion, or 11 percent of the total contributions made by small
employers and their employees into the plan types GAQ analyzed. By
contrast, 401(k) contributions amounted to $29.2 billion, or 76 percent of
all contributions.

Plan Complexity and
Resource Constraints
Were Most Frequently
Cited Barriers to
Retirement Plan
Sponsorship

Many Small Employers
Find Retirement Plans
Complex and Burdensome
to Start and Administer

Small employers and other stakeholders® identified various plan options,
administiration requirements, fiduciary responsibilities, and top-heavy
testing requirements as complex and burdensome, often citing these
factors as barriers to sponsoring retirement plans or as reasons for
terminating them.

Plan options and administration requirements: Small employers and
other stakeholders said that plan options and administration requirements
are frequently complex and burdensome and discourage some small
employers from sponsoring a plan. For example, some small employers
and retirement experts said that the number of plan types and features
make it difficult for small employers to compare and choose plans.
Representatives of a plan service provider said that too many plan options
overwhelmed small employers, making it more difficult for them to choose a
plan and, ultimately, less likely that they will sponsor one. Some
stakeholders also described the administrative burden of plan paperwork,
such as reviewing complicated quarterly investment reporis or complying

*Ogtakeholders included small employers, reti experts, org ing
small employers, retirement plan service providars, reprssentanves of the accourmng
profession, and officials at Labor and IRS.
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with federal reporting requirements-~like those associated with required
annual statements—as particularly burdensome. For example, one small
employer with a DB plan described a dense and highly technical quarterly
investment report for his plan that ran 50 pages, making it difficult fo glean
summary financial information about the plan. Another small empioyer who
praviously sponsored a 401(k) with a company maich said the amount of
required plan paperwork, including generating annual reports, was a key
reason he terminated it. Stakeholders also identified interim amendment
requirements as burdensome for plan administration. Plan sponsors
generally submit plan documentation to IRS periodically to ensure that
plans are up to date and compliant with relevant federal statutes and
regulations. However, when statutes and reguiations change, some
sponsors may be required to modify plan documentation and resubmit their
plan docurments to IRS. Some stakeholders, including small employers, a
small business advocacy organization, and plan service provider, said that
complying with interim amendment requirements can be costly and time
consuming for small employers. IRS has recognized that interim
amendment requirements pose a burden to plan sponsors.*’ However, an
IRS official noted that most small employer plans are likely based on plan
designs that are preapproved by IRS, and interim amendment
requirements are likely to entail litte administrative burden for most smail
employer sponsors.®?

Fiduclary responsibilities: A number of stakeholders indicated that
understanding and carrying out a sponsor’s fiduciary responsibilities with
respect to their qualified retirement plans presents significant challenges to
some small employers. Plan sponsors may qualify as fiduciaries under
ERISA, for example, if they have discretionary authority or control over the
management of the plan or control the plan assets. Fiduciaries have a
number of responsibilities, such as the duty to act prudently, in the sole
interest of the participants and beneficiaries, and to diversify the
investments of the plan.*® Some small employer sponsors found the
selection of investment fund options for their plans particularly challenging.
A small employer with a 401(k) plan described the difficutties of selecting

*! advisory Committee on Tax Exempt and Govemnment Entities, Ninth Report of the ACT,
June §, 2010.

“ZAccordIng ta the {RS oficial, pre-approved plans are designed to satisfy cerain IRS
requirements and have fewer filing requirements.

4329 U.8.C. § 1104(a).
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appropriate investrment options, with an appropriate balance of risk, fora
workforce that includes younger and older workers. A number of small
business advocates and retirement experts said that not all smaii
employers have an adequate understanding of their fiduciary duties and
are not always aware of all their responsibilities under the law. For
example, a retirement expert said that small employers that do not consult
with plan professionals often lack the time and expertise to understand
compficated fiduciary rules under ERISA. One service provider explained
that some small employers mistakenly believe that all fiduciary
responsibifities and liabilities are transferred to a service provider when
they are hired. Another expert noted that some small employers have an
exaggerated sense of the liabilities that being a fiduciary carries, and may
avoid sponsoring a plan out of fear of being sued by their employees.

Top-heavy requirements: Top-heavy requirements are most likely to
affect smaller plans (fewer than 100 participants}, according to IRS, and a
number of stakeholders said compliance with the requirements is often
burdensome and poses a major barrier to pian sponsorship for smail
employers. Small employers with high employes tumover may face an
even greater likelihood of becoming top-heavy. According to some experts,
employee turnover alone can force some small employers out of
compliance with top-heavy requirements as they repiace departing
employess. Over time, rank-and-file employees separate and take their
plan assets with them, while long-term employees, such as business
owners or executives, continue 1o contribute to the plan, eventually leading
to a top-heavy imbalance of plan assets. For example, one small employer
with a 401(k} plan siated that, because two of the four owners had worked
for the company for about 25 years and their retirement accounts made up
the majority of the total plan assets in the 401(k} plan, the plan had become
top-heavy.

To comply with the top-heavy requirements, sponsors of certain plans*
are required to test their plans annually. An employer’s failure to make
certain adjustments to a plan deemed top-heavy can result in it losing its
tax-qualified status and the associated tax advantages for the employer
and employees. A number of stakeholders stated that top-heavy
compliance is confusing and can pose significant burdens on some small

“Gensrally, DC plans, DB plans, and SEP IRA plans are subject to the top-heavy rules.
SIMPLE IRA plans and some safe harbor 401{k} plans are exempt. 26 U.5.C. §
416{g)(4)(G) and (H).
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employers. For example, some retirement experts said that small
employers whose plans are found to be top-heavy may encounter a
number of additional costs in the effort to make their plans compliant,
such as hiring a plan professional to make corrections to the plan
document and instituting @ minimum top-heavy employer contribution for
all participating rank-and-file employees. According to one expert, in
some cases, the costs of mandatory contributions 1o employees’ accounts
may prevent owners from making contributions to their own retirement
accounts andmay make some small employers reluctant to sponsor a
plan, or may drive those that sponsor a plan to terminate &t. Sponsors can
avoid top-heavy testing by adopting a safe harbor 401(k) plan with no
additional contributions, which is not subject to top-heavy requirements.
However, safe harbor 401(k) plans require the employer to make either
specified matching contributions or a minimum 3 percent contribution to
each participant's account. According to representatives of the accounting
profession, the additional cost to the employer of required contributions
under a 401(k) safe harbor plan may offset the advantages of sponsoring
such a plan.

Federal Guidance Is
Available to Address the
Complexities Associated
with Plan Sponsorship but
May Lack Visibility among
Small Employers

Federal agencies provide guidance that can assist small employers in
addressing some of the challenges of starting and maintaining retirement
plans. Labor and IRS, often in collaboration with SBA, have produced
publications, conducted workshops, and developed online resources,
among other efforts, to assist small employers in understanding options,
requirements, and responsibilities of running a plan. For example, Labor
and IRS jointly published a guide that compares various features of
different plan types, including IRA, DC, and DB pians. Both agencies have
aiso developed websites and online tools to help small employers navigate
plan information and make informed decisions about pian options. For
example, IRS’'s Retirement Plans Navigator is a key component of its
education efforts for small employers and is designed for employers that
are less likely to hire a service provider. According to IRS, the navigator is
intended to lead a novice through basic information on retirement plans
and compliance. Similarly, Labor, in collaboration with the American
Institute of Certified Public Accountants (AICPA), developed an interactive
website highlighting small employer retirement options. The website
introduces employers to a number of plan options from simpler IRA plans
to more complex automatic enroliment 401(k) plans, and describes the
advantages and features of various plan types. According to Labor,
employers with as few as two employees can find options using the tool.
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However, a number of stakeholders suggested that many small
employers are unaware of federal resources on retirement plans. For
example, the Advisory Committee on Tax Exempt and Government
Entities (ACT)* recognized that, despite the numsrous RS retirement
plan resources available, many small employers and other stakeholders
in the small business community are unaware of these resources.”® ACT
indicated these resources could go a long way in addressing the needs of
the small employers were it not for their lack of visibility. The lack of
visibility of federal guidance on small employer plan options may be due,
in part, to difficuities in finding useful, relevant information across federal
websites. For example, while Labor's webpage on small employer
retirement plan options contains links to relevant topics, such as
compliance assistance, participants’ rights and fiduciary responsibifities, it
is easy to navigate away from but difficult to retum to the content
developed for small employers because there is no consistent page
navigation menu for small empioyer information. Furthermore, while the
Labor website includes guidance on selecting and monitoring plan service
providers, there is no link to the guidance on the small employer pian
options page. IRS’s Retirement Plans Navigator is located on a separate
website from the rest of the agency’s online plan resources for small
employers. When navigating from the page on smaill employer retirement
plan resources on IRS’s main portal to the agency's Retirement Plans
Navigator, a message alerts users that they are leaving the IRS website
and entering another government website. IRS officials noted that small
employers who participated in focus groups on IRS plan resources
reported challenges to understanding plan-based information when
navigating these resources. Furthermore, Labor and IRS present their
online content separately, which makes it necessary for an employer fo
navigate both agencies’ websites to gather complete information about
starting and maintaining a retirement plan. For example, to review
information on fiduciary responsibilities, users must visit Labor's website,
and to review information on nondiscrimination and top-heavy testing,
users must visit IRS’s site. Neither agency maintains a central web portal
for all information relevant to small employer plan sponsorship, though
such portals exist for federal information resources in other areas such as

“6The ACT was established in 2001 to provide an organized public forum for IRS to
recsive regular input on exempt organization and employee plan policy,

“Sadvisory Committee on Tax Exempt and Government Entities, Ninth Report of the ACT
{June 15,2011),
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heaithcare.*” Consolidating Internet-based services and information is
aiso consistent with one of the purposes of the E-Government Act of 2002
to promote interagency coliaboration in providing electronic government
services.®

Small Employers Identified
Lack of Financial
Resources, Time, and
Personnel as Deterrents to
Sponsoring Retirement
Plans

Small employers that lack sufficient financial resources, time, and
personnel may be unwilling or unable to sponsor retirement plans. In
particular, stakeholders stated that plan sponsorship may be impractical
for smaller or newer firms that are unable to undertake the commitment to
sponsor a plan. For example, one expert noted that the first priority of a
small employer is remaining in business, and this focus may preclude
sponsoring a retirement plan as a benefit to employees until the firm
becomes more established.

Financial resources: Small employers, especially those with lower profit
margins or an unstable cash flow, could be less willing or less able to
sponsor a retirement plan because of the one-time costs to start a plan
and the ongoing costs involved with maintaining the plan. These costs
can resuit from start-up activities, complying with reporting and testing
requirements, and fees paid to an outside parly for administration tasks.
Stakeholders stated that these expenses can make sponsoring a plan
unappealing. For example, one smail employer stated that as a new
business owner, she thinks it is better for her business to proceed
cautiously and avoid adding to her fixed cost structure. Additionally, any
requirement for smail employers to match employee contributions or to
make mandatory contributions to an employee’s account can also
increase costs. Further, small employers stated that general economic
uncertainty makes them reluctant to commit to such fong-term expenses
and explained that they needed to reach a certain level of profitability
before they would consider sponsoring a plan. For example, one small
employer stated that he wanted to be able to expect consistent profits
over several years before he would consider investing in a plan. Another
small employer stated that she wanted to triple her business revenue to a
little less than $1 million before she would consider sponsoring a
retirement plan.

“TEar example, see: hittp:/fiwww.healthcare.gov/.
*pub. L. No. 107-347, 116 Stat. 2899.
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Time and personnel: Some small employers stated they may not have
sufficient time to administer a retirement plan themselves or iacked the
personnel to take on those responsibilities. For example, one small
employer said that he was not prepared to assume the burden of
managing a plan as he thought it would require aimost daily attention and
did not have the staff to devote to it. Further, a plan service provider
described how the focus of the small employer would not be on absorbing
the additional time that starting and maintaining a plan would reguire.
Additionally, a plan sponsor employer stated that, since her business did
not have a dedicated human resources person or accountant, she
performed these duties herself, as she would uitimately be responsibie for
any mistakes. Further, small employers may not have time to develop the
expertise to investigate or choose financial products, select the best
investment options, or track their performance. For example, one small
employer described how business owners without the financial expertise
to compare and select from among different plan options would likely find
the experience intimidating.

Small Employers Report
That Insufficient
Incentives and Lack of
Employee Demand
Discourage Plan
Sponsorship

Some small employers stated that they may be less likely to sponsor a
retirement pian if they do not perceive sufficient benefits to the business
or themselves. For example, several small employers stated that their
firms sponsored retirement plans in order o provide the business owners
with a tax-deferred savings vehicle. One small empioyer stated that his
firm evaluated the plan annually in order to determine whether it
continues to benefit the owners. A service provider observed that the cost
of mandatory contributions—such as those associated with safe harbor
401{k) plans—can discourage small employers, since the cost of the
contributions can outweigh the benefit to the owners.

Low employee demand for an employer-sponsored retirement plan may
also be a challenge for small employers. For example, a number of small
employers stated that employees prioritized health care benefits over
retirement benefits. One small employer thought that, given the limited
funds available to contribute towards benefits, his employses would
prefer those resources be applied toward fowering the employees’ share
of health insurance premiums. Small employers emphasized that offering
health care benefits was necessary to attract quality employees. Further,
one small employer stated that his employees perceived a more
immediate need for health care benefits, while perceiving retirement
benefits as a future concern, Additionally, some small employers, such as
those who described having younger workforces, stated that their
employees were less concerned about saving for retirement and, as a
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result, were not demanding retirement benefits. Other small employers
told us that employees, particularly those with low pay, do not have any
interest in retirement benefits because they live paycheck o paycheck
and are less likely to have funds left over to contribute to a plan. For
example, one small employer discontinued his plan when too few of his
employees—most of whom he described as low wage—participated in
the plan, Another small employer noted that even senior-level managers
in his business did not participate in the plan. However, a retirement
expert stated that, while some employees might not be interested in
participating in a retirement plan, he believed the perceived lack of
demand to be exaggerated. He added that he believed some businesses
may use lack of employee demand as an excuse when the smail
employer was not interested in sponsoring a plan.

Plan Service Providers
Help Small Employers

Meet Some but Not All
Retirement Plan Needs

A number of small employers indicated that they use plan service
providers to address various aspects of plan administration, which
enabled them to overcome some challenges of starting and maintaining a
plan. For example, one small employer said his service provider
addresses his plan testing requirements and educates empioyees about
the plan. Another employer noted that her business would not have the
time or the expertise to administer their plan without a service provider, A
third employer stated that he would not be able to administer a plan
without the assistance of a service provider to help navigate the
complexity of plan administration.

Some stakeholders said that service providers offer smalf employers plan
administration solutions by providing basic, affordable plan options. For
example, one service provider said a small employer could sponsor a
plan for an administrative fee as low as $1,200 annually. They and other
retirement industry representatives said they are able to provide plan
options at affordable rates because they market and administer IRS pre-
approved standard plans in high volume, thereby reducing the costs of
administration. Even so, while some small employers said the fees
service providers charge were affordable, others said they were too high.
Further, some stakeholders pointed to other fimitations of using service
providers, such as the difficulties of choosing a provider, setting up a new
plan through a provider, and switching to a new provider, as well as the
significant plan responsibilities that remain with the sponsor. For example,
a small employer described the process of finding a service provider and
sefting up a plan as particularly difficult, especiaily for an employer with
little knowledge of retirement plans or experience in working with a
service provider. Another small employer said she was not satisfied with
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the services of her current service provider but would not consider
switching to a new one because of the administrative hardships that
would entail. Finally, as representatives of the accounting profession
noted, even with the assistance of a service provider, small employer
sponsors often continue to have significant plan responsibifities, such as
managing plan enroliments and separations, and carrying out their
fiduciary duties.

Proposed Options to
Spur Plan
Sponsorship Target
Simplification,
Incentives, and
Education

Stakeholders Proposed
Simplifying Requirements
and Increasing Tax Credits
to Encourage Plan
Sponsorship

Stakeholders provided several suggestions targeted at addressing some
of the administrative and financial challenges they believed inhibited plan
sponsorship.*® These proposals, which they said couid reduce complexity
and ease administrative and financial burdens for small employer plan
sponsors, included simplifying pltan administration rules, revising or
eliminating top-heavy testing, and increasing tax credits.

Simplify plan administration requirements: Several stakeholders
suggested proposals that could simplify plan administration requirements
and ease administrative burdens for small employers. For example,
representatives of a large service provider stated that there is a need for
simplification of existing rules and processes for retirement plans and
proposed easing nondiscrimination and top-heavy testing requirements
as an example. Similarly, several small employers said that federal
regulators should strive for simplicity in requirements governing plan
administration. A small employer who sponsored a 401{k) plan suggested
reducing the amount of paperwork as an example. Another smalt

“SThe key proposals discussed in this report are not exhaustive, and we did not attempt to
quantily the costs and benefits of gach proposal or thelr potential effectiveness in
encouraging small empioyer plan sponsorship.
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employer who sponsored a 401(k) plan said federal regulators should
“just keep it simpie.” One proposal from a national smali business
association would simplify plan requirements by reducing the frequency of
statements sent to certain plan participants, from gquarterly to once per
year, and allowing some required disclosures o be made available solely
online. Another proposal, advocated by IRS, would simplify plan
requirements by streamlining interim amendment requirements—an
aspect of plan administration that stakeholders identified as particularly
burdensome for some small employers.*® Each year since 2004, iRS has
published a cumulative fist of changes in pian qualification requirements
that must be incorporated by plan sponsors. An IRS official stated that
{RS is proposing to replace a requirement for some interim amendments
with a requirement for notices to be sent directly to employees. These
notices would explain how a plan intends to comply with changes to
relevant laws and regulations and could reduce the burden for pian
sponsors by reducing the number of times plan documents must be
amended. The amendments that would be subject to the less-stringent
requirement would be those triggered by changes to laws and regulations
but that do not affect plan benefits.

Revise or eliminate top-heavy testing: A number of stakeholders
proposed revising or eliminating top-heavy testing to ease administrative
and financial burdens. For example, representatives of the accounting
profession told us that top-heavy testing is duplicative because there are
other plan testing requirements intended to detect and prevent plan
discrimination against rank-and-file employees.’' The representatives and
officials of a large service provider told us lack of plan participation or high
turnover among a business's rank-and file employees frequently cause
ptans sponsored by small employers to become top-heavy.’ As a result,

591RS identified interim amendmants as a focus for simplitication in its 2011 annual work
plan and is considering proposed changes. See Cumulative List of Changes in Plan
Qualification Requirements reports, IRS Notices 2011-97, 2010-90 and 2008-98.

$'For example, some plans must conduct ncndascnmmatlon testing-—in addition to top-
heavy testing—to ensure that the ibutions or ded under the plan do not
discriminate in favor of highly compensated employess. Se0 28 US.C. § 401{a}(4) and 26
C.F.R. §§ 1.401(a)(4)-1 through 1.401(a)(4)-4. GAC did not specifically assess duplication
between top-heavy and imination testing requi

52However, some plans that may be sponsored by small employers, including SIMPLE
{RA plans and certain safe harbor 401(k} plans, are not subject to top-heavy rules, 26
U.5.C. § 416(g)(4XG) and (H).
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the representatives said top-heavy testing shouid be revised or
eliminated.

Increase tax credits: Some stakeholders believed that tax credits, in
general, are effective in encouraging plan sponsorship and that larger tax
credits could encourage more small employers o sponsor plans.
However, a stakeholder cautioned that the credits must be sufficient to
offset the costs of plan sponsorship, which a service provider said ¢can
amount to $2,000 or more per year. Currently, small employers may claim
an annual tax credit of up to $500 based on plan start-up costs for each of
the first 3 years of starting a qualified plan.® A national organization
representing small employers cited tax credits as a top factor in an
employer's decision to sponsor a plan; however, an organization official
said the likelihood of an employer doing so often depends on whether the
tax credit offsets a significant portion of administrative and startup costs
of sponsoring plans. Some small employers stated that larger tax credits
could ease the financial burden of starting a plan by offsetting plan-
related costs, thus creating greater incentives for an employer to sponsor
a plan. Other stakeholders said that existing plan startup tax credits are
insufficient to encourage plan sponsorship. Officials at another nationai
small business association cautioned that short term tax credits do not
provide sufficient incentives for a small employer to make the long-term
commitment of sponsoring a plan. Similarly, one small employer who
sponsored both 401{k) and DB plans said there needs to be a larger

53For information on the credit for small employer pension plan startup costs, see 26
U.S.C. § 45E.
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incentive for the small employer to sponsor a plan because starting and
maintaining plans can be expensive.>

Stakeholders Said More
Education and Outreach
Are Needed to Increase
Awareness of Plan Options
and Requirements

Numerous stakeholders agreed that the federal government could
conduct more education and outreach to inform small employers about
plan options and requirements; however, opinions varied on the
appropriate role for the federal government in this area.

A retirement expert said that the federal government can do more to
educate consumers about retirement plans and improve general financial
literacy. Officials of a service provider to small businesses stated that,
because clients are gensrally not aware of the retirernent plan options
available to them, the federal government should provide more education
and outreach to improve awareness of the pian types available and rules
that apply to each. Another large service provider mentioned the federal
government should provide educational materials that heip small
employers find quality service providers. In addition, in its 2011 report,
ACT made numerous recommendations calling for better publicity of IRS
resources. According to the report, the committee recommended, among
other things, that IRS explore potential partnerships with community
organizations and plan service providers to enhance the visibility of IRS
resources for small employers.

Aithough several small employers agreed on the need for more education
and outreach about plan options and requirements, opinions varied on the
extent to which the federal government should provide these services.
For example, a representative of a small employer believed the federal

5"chever, any increass in tax incentives would have 1o be balanced by the loss of
revenue to the federal government. Increasing tax credits to subsidize ratirement plan
sponsorship costs for small employers would generally reduce the amount of federal tax

I d. For iple, the Admini ior's fiscal year 2013 budget proposed a
system of automatic IRAs that would offer small employars who adopt an autoratic IRA a
tax credit of up to $500 for the first year and $250 for the second year. These employers
would be entitied to an additional credit of $25 per snrolled employes, up to $250 for 6
years. in addition, the Administration’s 2013 budget included a proposal to double the
maximum tax credit for small employer plan start-up costs, from $500 to $1,000 per year,
for 3 years, and also extend the duration of the tax credit from 3 years to 4 years if a small
amployer also adopts a new qualified retirement plan, SEP, or SIMPLE during the first 3
years of starting an automatic IRA arrangement. This proposal would increase the
potential maximum tax credit from $1,500 to $4.000. According to Administration’s
estimates, these proposals were projected o represent about $15 billion in reduced
revenue over 10 years, starting in 2013,
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government could provide more educational materials that are easy o
understand. Another small employer said the federal government should
focus education and outreach on service providers instead of on small
employers. Conversely, some smali employers said the federal
government should have a limited role or no role in providing education
and outreach efforts.

Other Options to
Encourage Plan
Sponsorship Would
Require Broader Reforms

There are a number of domestic pension reform proposals from public
policy organizations, as well as practices in other countries, that include
features, such as asset pooling, that potentially reduce administrative and
financial burdens and could boost retirement plan sponsorship among
small employers. By pooling funds, small employers realize economies of
scale because plan administration is simplified and administrative costs
and asset management fees are reduced. Pooling also creates larger
plans, which are more likely to attract service providers that previously
may have found it uneconomical to service smaller individual plans. One
proposal by the Economic Policy Institute, which incorporates the concept
of asset pooling, would create a faderally managed and federally
guaranteed national savings plan.’® Generally, participation in the
program would be mandatory for workers,* and employers and
employees would be required to make equal contributions totaling 5
percent of employees’ sarnings. Funds would be pooled and
professionally managed, and benefits would be paid out in the form of
annuities to ensure that workers do not outlive their savings.s’ In addition,
Automatic IRAs—which are individual IRAs instead of employer-
sponsored plans—are another proposal that draws from several elements
of the current retirement systemn: payroil-deposit saving, automatic
enroliment, and IRAs. The automatic IRA approach would provide

S5Taresa Ghilarducci Reti A ts Toward Reti Income
Sscunty, Economic Policy institute, Briefing Paper #204 (Nov. 20, 2007).

58Under this proposal, workers participating in equivalent or better employer DB plans
where contributions are at least 5 percent of earnings and benefits take the form of life
annuitiss would be exempt from participating in the ¢ d reti accounts
program.

57Recent legisiation introduced in Congress, the Small Businesses Add Value for
Employees Act (SAVE Act), would also build on the congept of asset pooling by
establishing multiple employer plans for small employers, in which separate smaf!
empioyers would poo! their resources to offer a single plan. See H.R. 1534, 112th Cong.
{introduced Apr. 14, 2011).
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employers that do not sponsor any retirement plans with a mechanism
that allows their employees to save a portion ¢f their pay in an IRA. For
most empioyees, payroll deductions would be made by direct deposit,
and enroliment would be automatic unless employees choose {0 opt out
of participation.’®

However, as we reported in 2009, some of these proposals that call for
broader systemic reforms pose other trade-offs,® For example, proposals
that mandate participation would increase plan sponsorship and coverage
for workers. However, mandatory participation may create burdens for
some employers, and employers might compensate for the costs of
contributing to workers’ retirement plans by reducing workers' wages and
other benefits. Proposals that guarantee investment returns can protect
workers from market fluctuations and can ensure a minimum level of
benefits; however, significant costs to the government might result if the
guarantee were unsustainable. In addition, proposals that simplify and
centralize 401(k) plans may require new regulatory and oversight efforts,
and compliance-related costs couid be passed on to employers, workers,
and taxpayers in general.

Retirement systems in other countries also use asset pooling and other
features that reduce administrative and financial burdens for small
employers and could spur plan sponsorship, For example, the United
Kingdom’s National Employment Savings Trust (NEST), launched in
2011, features low fees for participating employers and employees and
default investment strategies for plan participants. NEST also permits
plan participants to take their retirement accounts with them throughout
their working life, which eliminates ongoing administration of those
accounts by former employers when a worker leaves a company. As we
previously reported, the predominant pension systems in the Netherlands
and Switzerland pool plan assets into pension funds for economies of
scale and for lower plan fees.®® Denmark’s pension system also pools

“J Mark wry and Davxd C. John, Pursumg Universal Retirement Security Through
RAs, F Security Project, No. 2008-03 (2009),

59(3A0 Private Pensi At Could Add Retir Risks Faced
by Workers but Pose Tradeolfs GAO-OQ 642 (Washmglon D.C. July 24, 2009).

BGAO-09-642.
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plan assets®! and uses existing tax data to calculate plan contributions,
{urther lowering administrative costs for small employers.

Conclusions

Despite efforts by the federal government to develop new plan designs
and to increase tax incentives to spur plan formation and retirement
saving generally, sponsorship remains low among small employers. To
some extent, it would be expected that sponsorship rates for smail
employers would be somewhat jower than for larger empicyers partly
because of the heavy “churn” of smalil business formation and dissolution.
However, small employers’ sponsorship rates remain far below those of
larger firms. I a complets picture of sponsorship by small employers were
available—including information on small employers that sponsor SEP
{RA plans, which is facking because IRS currently does not have a means
to collect these data—IRS and Labor would be better abie to target their
research and outreach efforts.

Small employers continue to face a variety of challenges to starting and
maintaining retirement plans, including obtaining useful information about
the large menu of available plan options, managing administrative
requirements that small employers reported as burdensome and overly
complex, and drawing upon small employers’ often limited resources to
administer and finance a plan. While increased competition among plan
service providers may result in more affordable options and plans that are
easier to start and maintain, options for many small employers may
remain out of reach.

Federal agencies have a key role to play in understanding and
addressing the barriers to pian sponsorship and to spur sponsorship
among small employers by conducting research and conducting
education and outreach to small employers. Labor and IRS already
provide small employers with a great deal of online information. However,
much of the information is scattéred among a variety of websites and
portais in a largely uncoordinated fashion. A small employer with littie
knowledge of retirement plan options is forced to navigate muitiple
sources to retrieve relevant information and may be discouraged from
doing so. Increased collaboration and more comprehensive strategic

S'GAQ Private Pensions: Changes Needed to Better Protect Multiemployer Pension
Benefits, GAO-11-79 (Washington, D.C.: Oct. 18, 2010).
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planning between these agencies could enhance outreach and education
efforts to more small smployers. For example, Labor and RS could reach
out to small employers by utilizing SBA's extensive network of field offices
and by entering into partnerships with public and private organizations.
More fundamentally, a coordinated review by the relevant agencies of
existing plan designs and their effectiveness in spurring plan sponsorship
and participation could help agencies evaluate and develop options that
mitigate the barriers to small employer pian sponsorship.

Recommendations for
Executive Action

Department of Labor

To address the need to strengthen the retirement security of employees
at small businesses and to build on interagency data-sharing agreements
already in place, we recommend that the Secretary of Labor convene an
interagency task force with representatives from Treasury, IRS, and SBA,
and other agencies deemed appropriats, to review, analyze, and address
the challenges facing small business retirement security in the United
States. The aim of this taskforce would be to develop strategies and
arrangements for the agencies to routinely and systematically coordinate
their existing research, education, and outreach efforts to foster smail
employer plan sponsorship. Specifically, this body should focus on, but
not be limited to, the following goals:

« Conduct plan research on the characteristics associated with small
businesses that are more or less likely to sponsor a retirement plan
(including employer-sponsored IRA plans) to support agencies’
education and outreach efforts to small employers and provide
Congress and the public with information about plan coverage among
them.

« Evaluate and develop proposals for mitigating barriers to small
employer retirement plan sponsorship, including an assessment of the
cost effectiveness of existing plan designs—with regard to the
expansion of coverage, and the potential to provide an adequate
retirement income, as necessary--and the appropriateness of
alternative plan designs.
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« Create a single web portal to centralize federal agencies' retirement
plan information to enhance the visibility and usefuiness of tederal
guidance on plans for small employers.

Department of the
Treasury

Considering the lack of information on the number and characteristics of
sponsors of SEP 1RA pians, as well as their performance in improving
retirement security, the Secretary of the Treasury should direct the
Commissioner of the internal Revenue Service to consider modifications
to tax forms, such as Forms W-2 or 5498, that would allow IRS to gather
complete and reliable information about these plans.

Agency Comments
and Our Evaluation

We provided a draft of the report to Labor, Treasury, RS, Commerce,
and SBA for review and comment. Agencies generally agreed with our
recommendations. Only Labor provided a written response (see app. Vil}.
Labor, Treasury, IRS, and SBA also provided technical comments, which
we incorporated as appropriate. Commerce did not provide comments.

In its written response, Labor generaily agreed with the findings and
conclusions of the report. Labor also noted that, since 1995, the agency
has developed various initiatives to provide education and outreach to the
small business community—particularly in the context of retirement
saving and financial literacy—by partnering with SBA, the U.S. Chamber
of Commerce, and other entities to target small employers. Labor cited
these and other efforts as progress in response to of our recommendation
for a taskforce that would analyze and address the challenges facing
small business retirement security, stating that Labor remains committed
to continuing its existing coordination efforts with respect to plan research
and developing proposals for mitigating barriers to small business plan
sponsorship.

However, Labor disagreed with our recommendation to create a unified
web portal fo centralize retirement plan information for small employers,
expressing concerns about its necessity. Specifically, Labor noted that an
SBA website, http://www.business.gov, currently serves as the central
portal for information—including information about retirement plans—
relevant to small employers. However, none of the stakeholders we
interviewed during this report—inciuding Labor and SBA officials—
identified hitp://www.business.gov as a resource of retirement plan
information for smail employers. Further, in reviewing
http:/iwww.business.gov, we found the retirement plan information
consisted primarily of links that send users {0 websites maintained by
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Labor. We did not find links to or information regarding any IRS retirement
plan guidance, including the Retirement Plans Navigator——the agency’s
key online retirement plan tool for small employers—or
hitp://www.choosingretirementsolution.org, Labor's onlfine retirement plan
toot for small employers. However, even if hitp://www.business.gov
contained links o all available federal guidance on retirement plans for
small employers, it is not clear how it would increase the visibility of the
guidance among small empioyers because so few small employers and
other stakeholders we spoke with appeared to be aware of its existence.
Thus, while we commend Labor for its existing coordination efforts, we
continue to believe that there are additional benefits to be gained by
consolidating information on retirement plans for small employers into a
single, easy-to-use source—an initiative that would also appear to be
consistent with the administration’s interest in information technology
consolidation and in encouraging agencies to conduct their missions
more effectively.

Finally, in its written response, Labor cited BLS’s 2010 Nationai
Compensation Survey, which found that an estimated 45 percent of
establishments employing fewer than 100 workers offered a retirement
plan to their workers. This is not necessarily inconsistent with our
estimate of 14 percent of small employers sponsoring some form of
retirement plan, given the different units of analysis used. While the
National Compensation Survey used “establishment” as its unit of
analysis, we chose to use “firms” for the purposes of this study. There are
important differences between an establishment and a firm. For example,
according to BLS's definition, an establishment is a single economic unit
at a single physical location. Thus, an establishment can be a business at
a single physical location or a branch of a larger company operating
multiple branches and the characteristics of each branch is measured as
a separate business instead of in the aggregate. On the other hand, for
this study, we defined a firm as a complete, for-profit, independent
business with 1 to 100 employees. As a result, Labor's estimate
comprises a broader population of employers beyond the small
employers we examined. Further discussion of our methodology can be
found in appendix I.

As agreed with your offices, unless you publicly announce the contents of
this report earlier, we plan no further distribution until 30 days from the
report date. At that time, we will send copies to the Secretary of Labor,
Secretary of the Treasury, the Secretary of Commerce, the SBA
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Administrator, and other interested parties. This report will aiso be
available at no charge on the GAO website at hitp://www.gao.gov.

If you or your staff have any guestions regarding this report, please
contact Charles Jeszeck at (202) 512-7215 or jeszeckc@gao.gov.
Contact points for our Offices of Congressional Relations and Pubiic
Affairs can bs found on the last page of this report. Key contributors are
listed in appendix Vil

‘ Charles Jeszeck

Director, Education, Workforce
and Income Security
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Appendix I: Objectives, Scope, and

Methodology

Information Regarding the
Rates of Small Business
Employees Who Do Not
Have Accessto a
Retirement Plan, Based on
BLS and Census Data

In the body of this report, we present a range for the rate of employee
access to retirement plans. According to the Congressional Research
Service (CRS), the differences in the estimates regarding employee
access to retirement plans between information obtained from Bureau of
Labor Statistics (BLS) and the Census Bureau may stem from the
different populations used in the surveys. BLS’s National Compensation
Survey (NCS) is conducted among a nationaily representative sample of
private-sector business establishments. The term establishment usually
refers to a single place of business at a particular location. An
establishment might be a branch or a small operating unit of a larger firm.
The Census Bureau's Current Population Survey (CPS) is conducted
among a nationally representative sample of households. Employer
characteristics are reported at the level of the firm, which may inciude
more than one establishment. CRS has reported that, in any given year,
the NCS can reasonably be expected to show a higher rate of retirement
plan participation than the CPS because the business owners and
benefits specialists who are interviewed for the NCS might have greater
knowledge about the retirement benefits they sponsor than the household
members who are interviewed for the CPS. However, CRS has noted that
the gap in Census and BLS estimates has grown over time, further
complicating the process of estimating both the proportion of workers
without employer-sponsored retirement plans and the trend in retirement
plan participation rates.’

Data Sources and
Development of the
Analytic Data Set

To perform this work, we combined and analyzed 2009 data from the
Department of Labor's (Labor) Form 5500 database, the Internal
Revenue Service's (IRS) Information Returns Processing {IRP) database,
and the IRS Compliance Data Warehouse database (COW) to obtain
information on what would make a smail employer more or less likely to
sponsor a retirement plan, descriptive statistics on small empioyer
retirement pian sponsors and nonsponsors, and descriptive statistics on
the types of retirement plans sponsored by smali employers. The Form
5500 database provided information on defined benefit (DB) and defined
contribution (DC) plans, and the publicly available data was downiocaded
directly from Labor's website: hitp:/Awww.dol.gov/ebsa/foiafoia-5500.hmi,
The IRP database provided information on employer-sponsored SIMPLE

John J. Topoleski, Pension ip and Participati ry of Recent Trends,
Congressional Research Service (Washington, D.C.: September 2009)
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Appendix i Objectives, Scope, and
Methodology

IRA and SARSEP IRA plans and was provided by the IRS officials in the
Tax-Exempt Governmental Entity Employment Plans division. The COW
database provided the characteristics regarding the universe of smalil
employers with 100 or fewer employees and was provided by IRS officials
with the Statistics of income (SO!) division. We assessed the reliability of
the Form 5500, the IRP, and the CDW data generally and of data
elements that were critical to our analyses and determined that they were
sufficiently reliable for our analyses.

Our unit of analysis was the small employer, as identified by its employer
identification number (EIN). For the purposes of this study, we defined a
small employer as an independently owned and operated for-profit firm
with at least 1 employee and no more than 100 employees. This definition
excluded agricultural businesses, such as farms, as well as tax-exempt
organizations, such as nonprofits and government entities, This definition
also excluded subsidiary for-profit firms.

To prepare the Form 5500 data in advance of combining the data with the
other datasets, we screened out any plans that were not entered in the
Form 5500 or Form 5500-SF as “single employer plans,” those that did
not have a plan year beginning date in 2009, as well as screened out any
plans that had entries in the Welfare Benefit Codes. Qur analysis did not
consider small employers that only participated in multiple employer
plans, in which two or more employers maintain a single plan, or
multiemployer plans, in which a joint plan is maintained under a collective
bargaining agreement between at least one employee organization and
more than one employer. As individual employers are not considered
sponsors of multiple employer plans and multiemployer plans, including
these plans was considered beyond the scope of this report.2 We then
matched the Form 5500 data and the IRP data with the CDW data using
the EIN in common. Any matches between a small employer in the COW
database and a plan in either the Form 5500 or IRP database classified
the small employer as one that sponsored the plan while any small
employers that did not match with a plan were classified as nonsponsors.

2Under Title 1 of ERISA, a plan sponsor “in the case of a plan established or maintained by
two or more smployers or jointly by one or more employers and one or more employee
organizations” is “the iati i joint board of trustees, or other similar group
of representatives of the parties who sstablish or maintain the plan.” 28 U.8.C. §
1002(16)(B){ii).

Page 38 GAO-12-328 Small Employer Plan Sponsorship



118

Appendix I; Objectives, Scope, and
Methodology

Data Analysis of Small
Employer Plan
Sponsorship

We developed bivariate and muitivariate regression modeis to estimate
the likelihood that a small employer would sponsor a retirement plan
using the following small employer characteristics: the number of
employees, the annual average wage of the employees, the industry
using the 2007 North American industry Classification System (NAICS)
with a depth of two digits, and the region in which the small employer
resided as defined by the Census Bureau. For results of the regression
model, see appendix V1. The regression model did not include the age of
the business as a variable in the model. It is difficult to measure this
variable because, over time, a smalf employer may change its EIN. For
example, some small employers change their business structure,® which
may also require the business to obtain a new EIN. it would be
chalienging to track businesses over time with changes to the EiN.

In addition to the regression madei, we produced a descriptive statistical
analysis of small employer characteristics using cross-tabulations of the
following characteristics: the number of empioyees, the annual average
salary of the employees, the industry using the NAICS with a depth of two
digits, and the state in which the small employer is located. The ranges
used for the characteristics identifying the number of employees and
average annual wages were established using the statistical spreads
identified by the regression model.

Data Analysis of Plan Type

in order to categorize the plan type for plans in the Form 5500 database,
we took an approach similar to a mode! followed by Labor.* We ranked
the Pension Benefit Codes using the order established by Labor and
assigned a plan type according to the first ranked code found in the
Pension Benefits Code variable string using the following order:

SBusiness structures may include a sole proprietorship, a parinership, a corporation, an $
corporation, or a limited Hability company (LLC).

4U.8. Dep of Labor, / Private Pension Plan Bulletin: Abstract of 2008
Form 5500 Annual Reports (December 2010).
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Table 1: 5500 Retirement Plan Type and Feature Assignment Order by Pansion Benefit Code

Category Plan type Characteristic code Varisble
Defined bensfit (DB} Cash Balance Plan 1C
Other DB Plan 1D,1F1G 5500:
TYPE_PENSION_BNFT_CODE
SF 5500 (short form):
SF_TYPE_PENSION_BNFT_CODE
Defined contribution (DC) Profit Sharing Plan 2E
Stock Bonus Plan 21
Target Benefit Plan 28
Money Purchase Plan 2C
Other DC plans 2F, 2D, 20, 2P, 2R
Feature A01(ky 24

Source: GAD snalysis of Labor Form 5600 pension plan charactedstc codes.

To categorize any remaining plans, we performed a string search of the
plan names using the Plan Name variable in each form as follows:

« if “cash balance,” then Cash Balance Plan.

« If "defined benefit,” then “Other DB.”

« If “profit sharing,” then Profit Sharing Plan.

» 1f “stock bonus,” then Stock Bonus Plan.

« If ‘target benefit,” then Target Benelit Plan.

« It "money purchase,” then Money Purchase Plan.
« 1 "401(k),"” then Profit Sharing Plan,

« If “employee stock” or “stock ownership” or “ESOP,” then “other
DC plan.”

Finafly, with any further unassigned plans, we examined the Participant
Account Balance variable for the Form 5500 and Form 5500-8F and
assigned any plans with balances greater than “0” as “Other Defined
Contribution.”
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Once all of the Form 5500 plans had been assigned a plan type, an
additional search occurred to look through all of the plans to find those
with a plan characteristic code 2.J or variations on the string search
“401(k)” in the plan name. The additional search produced a breakdown
of which plan types had the 401(k) plan feature.®

After combining the CDW data with the IRP and Form 5500 data and after
categorizing each matched plan in the Form 5500 database, matched
small employers were categorized as sponsoring a type of DC plan or DB
plan from the Form 5500 database or a SIMPLE IRA or a SARSEP iRA
from the IRP database. We produced a frequency count of each plan type
sponsored by a small employer that sponsored a single pian. Any small
employers that sponsored multiple plans were excluded from the plan
type frequency count due to challenges in identifying the correct plan to
assign that small employer or in double counting the small empioyer.®
Additionally, we produced descriptive statistics identifying the plan types
sponsored by small employers using the small empioyer characteristics of
number of employees, average annual salary, industry type, and state of
residence. Finally, we produced descriptive output information on the plan
contributions categorized by the plan type, as well as cross tabulated with
the small employer characteristics.

Analysis of Small
Employer Challenges

To examine challenges encountered by small employers when starting
and maintaining retirement plans, we interviewed 27 smali employers
across the country. Nineteen employers sponsored a retirement plan, and
8 employers did not sponsor a plan. We held nine small group interviews
in five major cities across the country: Atlanta, Boston, Chicago, Los
Angeles, and Washington, D.C. We also held individual interviews with
five employers that were not able to attend group interviews in those
cities. We selected these cities for the purposes of geographic dispersion,
which allowed us to leverage GAO field office resources in planning and
conducting interviews. To identify our interview sites, we selected urban
centers instead of less-populated areas because a wider variety of
businesses and industries are located in or near cities.

SFor this study, we classified 401(k) as a plan type.

SAbout 19,000 small employers sponsored muiltiple plans, which represent about 3
percent of the overall sponsor population.
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To select smail employers, stakeholders recommended that we contact
local Chambers of Commerce to identify and invite local small employers
for interview participation. We discussed our study and details of our
planned group interviews with officials at the Small Business
Administration and the U.S. Chamber of Commerce. Chamber officials
assisted us in contacting local Chambers of Commerce in the cities
identified above. We discussed our study and detalls of the group
interviews with local chamber officials, who agreed to help us with our
data collection and host the interviews. We worked with the local chamber
contacts to obtain lists of chamber members who were small employers,
and we invited these members—through e-mail messages and phone
calls—to participate in our group interviews. The local chambers hosted
the interviews and ailowed us to use their facilities and conference rooms.

Our interview protocols also sought to identify and interview small
employers of varying sizes. The small employers that participated in our
interviews represented businesses of varying sizes, up to 65 employees,
from various industries and sectors of the economy, including consuiting,
architecture, health care, light manufacturing, law, marketing, service, and
banking. Findings from our interviews with small employers are qualitative
in nature and were not meant to be representative of the overalt
population of small employers nationwide.

In condugcting our interviews, we held separate interviews with small
employers that sponsored plans and that did not sponsor plans. The
interview protocot for both groups was the same. However, the structured
data collection instrument—our interview questions—differed between
sponsors and nonsponsors. For plan sponsors, our questions focused on
factors that influenced their decisions to sponsor retirement plans and
challenges they encountered in maintaining retirement plans. For
nonsponsors, our questions focused on factors that influenced their
decisions not to sponsor retirement plans and challenges that prevented
them from starting retirement plans.

To ensure that our questions were easy to understand and captured the
necessary information, we conducted pretests with smail employers that
were members of the Washington, D.C., Chamber of Commerce. In
addition, we tested our interview protocols to ensure that participation
would not be burdensome for small employers. Using the pretest resuits,
we consolidated some of our questions. However, because no
substantive changes were made to our interview questions, we included
results from the pretests in the resuiis obtained from the interviews in
other cities to formulate our findings.
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Our examination of challenges encountered by smail employers when
starting and maintaining retirement plans also included interviews with
retirement experts, including individuals representing public policy research
organizations and attorneys specializing in retirement benefits,
organizations representing small employers, retirement plan service
providers, representatives of the accounting profession, as well as federal
agency officials.

Analysis of Proposed
Options to Address Small
Employer Challenges

To compile options that could address challenges encountered by small
employers when starting and maintaining retirement plans for their workers,
in addition to interviews with small employers throughout the country, we
interviewed a range of retirement experts, which included retirement
experts, including individuals representing public policy research
organizations and attorneys specializing in retirement benefits,
organizations representing small employers, retirement plan service
providers, and representatives of the accounting profession. Stakeholders
also included officials at Labor and iRS, who provided information on the
role of federal agencies in conducting oversight of federal plan
requirements. In our interviews with stakeholders, we gathered information
on proposed options that could address small employers' plan-related
challenges. In addition, we reviewed relevant portions of federal laws and
regulations and proposed legisiation on new plan types. The key proposals
discussed in our report are not exhaustive, and we did not attempt to
quantify the costs and benefits of each proposal or their potential
effectiveness in encouraging small employer plan sponsorship.

To identity domestic pension reform proposals that could address
challenges encountered by small employers in sponsoring plans, we
conducted a review of available literature and proposals published by
public policy organizations. We selected examples that included a plan
feature—asset pooling—that was common across many proposals. To
identify examples of proposed legisiation on new types of retirement
plans, we searched electronic databases for proposed federal legislation
that inciuded provisions related to retirement pians for small employers
and selected a recent proposal that builds on the concept of asset
pooling. For examples of international retirement plan features that
address challenges to small employer plan sponsorship, we drew from
prior GAQO reports on international retirement plan systems and selected
exampies that included features that could assist small empioyers.

We conducted this performance audit from October 2010 to March 2012

in accordance with generally accepted govermnment auditing standards.
Those standards require that we plan and perform the audit to obtain

Page 43 GAO-12-326 Small Employer Plan Sponsorship



123

Appendix I: Objectives, Scops, and
Methodology

sufficient, appropriate evidence to provide a reasonable basis for our
findings and conclusions based on our audit objectives. We believe that
the evidence obtained provides a reasonable basis for our findings and
conclusions based on our audit objectives.
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Appendix II: Some Retirement Plans
Available to Small Employers

Table 2 is based on guidance produced by Labor and the IRS to educate
small employers about their retirement plan options. This guidance, titled
“Choosing a Retirement Solution for Your Small Business,” can be found
at hitp://www.dol.gov/ebsa/pdt/choosing.pdf. The content of this table is
reproduced from the Labor/IRS publication without alteration, with the
following exceptions: GAO updated some dollar amounts fo reflect
changes made for 2012, where applicable (specificaily, the maximum
annual contributions to the defined contribution plans and SEP IRA plans,
and the maximum cormpensation upon which contributions fo non-DB
plans may be based), reordered the columns, and omitted information
about payroll deduction IRA plans, which are beyond the scope of this
review. GAQ did not independently verify the legat accuracy of the
information contained in the fable.
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Appendix III: IRS Form 5498 IRA
Contribution Information
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2-4, 810, 134, and 14} RA
s ﬁg®1 1 Contribution
T Follover SomBIBoRS Information

kS Fomy 5408
3 PothRA i 4 Copy A
5 ‘ - For
TRUSTEES of ISSUER'S federal PARTICIPANTS soclel secutlty & 3l Bevanue
ientification o’ PR Service Qenter
3 & File with Form 1088,
FARTICIFANT S hame Toma | | sep | swete] | momma [ 11 For Privacy Act
&  SEP contrifwtions B SIMPLE conributions andd Paperwoﬁ(
$ § Reduction Act
Straet address {including-apt. no} 16 Roth JRA contributions | 11 Gheok # AMD far 2012 Notice, ses the
$ 2011 General
128 RMD date 12b AND wvout Instriuctions for
Certain
Chy, state, ard 1P code 188 Postponed contribution  { 13b Yemr 13c Cods Iinformation
Returns.
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Appendix IV: Small Employer Plan
Sponsorship Rate by Industry

In analyzing small employer retirement plan sponsorship by industry, we
found that small employers in heath care and manufacturing were most
likely to sponsor a retirement plan, while small employers in the food and
hospitality industry were least likely to sponsor a plan. See figure 8 for the
sponsorship rate by industry and table 3 for a sample list of businesses

contained within sach industry type.

Figure 8: Small Employer Plan Sponsorship Rate by Inidustry Type in 2009
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Food and hospitatity
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Appendix 1V: Smali Employer Plan
Sponsorship Rate by industry

Table 3: Composition of Industry Classifications

Industry category

Exampies

Sclentificechnicall professionat

Legal services, accounting, architecture, engineering, computer systems design, scientific
rosearch, advertising, pubiic relations

Other services

repair and , barber shops and beauty salons, civic and
professional organizations, funeral homes, laundry services, personal goods repair and
maintenance

Retaif trade Automnobile dealers, book and music stores, building material and garden aquipment
dealers, clothing stores, electronics and apphiance stores, food and beverage stores,
gasoline stations, sporting good stores

Construction Construction of buildings, heavy and civil engi ing cc on, specialty trade
contractors

Heath cars/social assistance Child day care services, hospitals, nursing and residential care facilities, offices of health
care practitioners (physicians, dentists, chil tors, op ists, elc), outpatient and

home health care centers

Food and hospitality

Restaurants and tavems, accommodation services

Real sstate and rental and leasing

Real estato agents and brokers, automnotive squipment rental and leasing, consurmer good
rental

Wholesale trade

Durable and nondurable goods wholesalers, wholesale electronics market

Manutacturing

Comp and el ic product f ing, food mar ing, machinery and
metal produet manutacturing, petroleum and chemical manufacturing, textie product milis

Administrative support and waste
management and remediation services

Office administrative services, employment services, travel arrangement and reservation
services, waste collection, waste treatment and disposal

Finance and insurance

Commercial banking, funds and trusts, savings i itles and dities

exchanges, insurance carriers

Transportation and warehousing

Air transportation, couriers and messengers, postal service, sightseeing transportation,
transit and ground passenger transportation, water transportation, warehousing and
storage

Arts, entertainment, and recreation

Spectator sports, amusement parks, gambling, promoters and agents

inforration and ¢ ication Br ing, data processing, motion plcturs and sound recording, publishing industries,
telecommunications
Education C and training, support services, technical and trade

schools

Agriculture, forestry, fishing/hunting

Animal and crop production, lishing, forestry, hunting, trapping

Mining, quarrying, and oil and gas
exiraction

Mining, oil and gas extraction

Utilities

Elsctric power, natural gas distribution, water and sewage

Management

Mar 1 of ies and pri offices of bank hoiding companies

Source: U.5. Bureau of Labor Statistics, 2007 Noin Amencan industry Classification System, fast revised Febaary 28, 2011,
Note: This Ust contains for i i and is nota list.
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Appendix V: Small Employer Plan
Sponsorship Rate by State in 2009

Sponsorship
State percentage Census reglon
Alabama 1"y South
Alaska 14.0 West
Arizona 124 West
Arkansas 10.6 South
California 13.0 West
Colorado 133 West
Connecticut 19.7 Northeast
Delaware 17.3 South
District Of Columbia 25 South
Florida 9.5 South
Georgia 114 South
Hawail 18,0 Wast
idaho 12.6 Waest
lilinois 14.4 Midwest
indiana 15.4 Midwast
lowa 18.1 Midwest
Kansas 1585 Midwest
Kentucky 14.4 South
Louisiana 13.3 South
Maine 14.2 Northeast
Maryland 178 South
Massachusetts 19.2 Northeast
Michigan 16.2 Midwest
Minnesota 18.0 Midwest
Mississippi 9.8 South
Missouri 13.4 Midwest
Montana 138 West
Nebraska 16.8 Midwest
Nevada 10.1 West
New Hampshire 18.0 Northeast
New Jersey 143 Northeast
New Mexico 118 Waest
New York 128 Nontheast
Nerth Carolina 128 South
North Dakota 164 Midwest
Ohic 18.1 Midwest
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P V: Smali Plan Sp ip
Rate by State In 2008

Sponsorship
State percentage Census region
Qkiahoma 1.8 South
QOregon 155 West
Pennsylvania 16.9 Northeast
Rhode island 16.4 Northeast
South Carolina 1.8 South
South Dakota 1486 Midwest
Tennessee 17 South
Texas 10.5 South
Utah 10.2 West
Vermont 18.1 Northeast
Virginia 14.9 South
Washington 138 West
Waest Virginia 1.8 South
Wisconsin 19.6 Midwest
Wyoming 128 Waest
Puerio Rico 5.0 NA
Other U.S. territories 5.5
American Samoa NA
Federated States Of Micronesia NA
Guam NA
Northem Mariana islands NA
Virgin Isiands NA
National Small Employer 138 NA

Average, including Puerto Rico and
other U.S. territories

Source: GAC analysis of Labor and RS data,
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Appendix VI: Regression Results

Table 4: Resuits of Bivariate Analysis

Percentage of
businesses
sponsoring
Percentage of retirement Odds ratio from  Significancs
Category pi bivariate model  of odds ratio
Overalt U.S. small business 100.0% 13.8% 1.00
(N=5,344,369) (N=735,008)
Employee count
104 51.9% 5.5% 0.20 e
5t 11 24.9% 17.6% 1.48 b
121025 13.6% 25.9% 280 b
2510100 9.7% 31.3% 3.39 e
Average wage per employee
Less than $10,000 31.8% 2.8% 0,12 -
$10,000 - $29,999 43.6% 12.6% ¢.84 o
$30,000 - $49,999 15.0% 28.4% 3.16 .
$50,000 - $99,999 7.2% 345% 381 -
$100,000 or greater 2.5% 25.8% 2.23 *
NAICS
11 = Agriculture, Fishing, Forasting 0.9% 9.1% 0.63 -
21 = Mining 0.4% 14.4% 1.05 *
22 = Utility 0.2% 12.8% 0.92 i
23 = Construction 11.5% 13.2% 0.95 -
31 = Manufacturing (incl. 33 and 34} 4.2% 25.3% 2.21 h
42 = Whole Sale Trade 4.3% 18.9% 1.49 -~
44 = Retall Trade (incl. 45) 11.8% 10.0% 0.67 e
48= Transportatior/Warehousing 2.6% 9.20% 0.63 -
51 = Information 1.2% 15.3% 1.14 -
52 = Finance and Insurance 3.7% 21.8% 1.80 ™
53 = Real Estate and Rental and Leasing 4.9% 8.2% 0.55 b
54 = Professional, Scientific, and Technical Services 13.1% 21.9% 1.96 -
55 = Management of Companies and Enterprises 0% 16.9% 1.28 *
56 = Administrative and Support and Waste 3.8% 10.1% 0.70 -
Management and Remediation Services
61 = Education Services 1.0% 8.4% 057 e
62 = Healthcare 10.1% 275% 273 b
71 = An, Entertainment, and Recreation 1.9% 7.3% 0.49 e
72 = Accommeodation and Food Service 6.9% 2.7% 0.16 *

Page 54
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Appendix Vi: Regression Results

Percentage of

businesses

sponsoring
F ot i Odds ratio from  Slgnificance
Category prog model  of odds ratio
81 = Other Services 12.2% 7.0% 0.44 -
99 = Invalid 0.2% 1.7% 0.11 "
00 = Missing 0.4% 1.6% 0.10 ol

Census Bureau reglons and divisions

Region 1 = Northeast 20.0% 15.3% 117 ”
Division 1: New England 5.3% 18.4% 145 -
cT 1.2% 19.7% 1.55 -
ME 0.6% 14.2% 1.04 ’
MA 2.3% 16.2% 1.61 -
NH 0.5% 18.0% 1.38 -
Al 0.4% 16.5% 1.23 -
vT 0.3% 18.1% 1.39 i
Division 2: Middle Atlantic 14.7% 14.2% 105 -
NJ 3.3% 14.3% 1.05 -
NY 7.4% 12.8% 0.9 n
PA 4.0% 16.9% 1.29 “
Region 2 = Midwest 21.8% 16.3% 1.30 -
Division 3: East North Central 14.3% 16.4% 1.28 -
iN 1.9% 15.4% 1.18 h
i 4.3% 14.4% 1.08 -
Mt 3.0% 16.2% 122 -
CH 3.3% 18.1% 1.40 b
wi 1.9% 19.6% 154 "
Division 4: West North Central 7.5% 16.1% 122 -
1A 1.1% 18.1% 1.38 -
KS 1.0% 15.5% 1.18 -
MN 2.0% 18.0% 1.38 -
MO 2.0% 13.4% 0.97 -
NE 0.7% 16.8% 127 -
ND 0.3% 16.4% 1.23 e
SD 0.4% 14.6% 1.07 -
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Appendix Vi; Regression Resufts

Percentage of

businesses

sponsoring
F o Odds ratlo from  Significance
Category busi prog bivariata model  of odds ratio
Region 3 = South 33.6% 11.9% 0.78 h
Division 5: South Atlantic 19.0% 12.2% .85 e
DE 0.3% 17.3% 1.31 -
oC 0.2% 22.5% 182 -
FL 6.7% 9.5% 0.65 ”
GA 2.8% 11.4% 0.81 -
MD 1.8% 17.6% 1.35 -
NC 2.8% 12.8% 0.92 -
sC 1.3% 11.5% 0.82 i
VA . 2.5% 14.9% 119 el
Wy 0.5% 11.9% 0.85 i
Division 6: East South Central 4.8% 12.1% 0.85 i
Al 1.3% 11.7% 0.83 b
KY 1.2% 14.4% 1.06 -
MS 0.7% 9.8% Q.68 -
™ 1.8% 11.7% 0.83 “
Division 7: West South Central 9.8% 11.0% 0.76 -
AR 0.9% 10.6% 0.74 -
LA 1.3% 13.3% 0.96 -
OK 1.2% 11.6% 0.82 -
> 8.5% 10.5% 072 -
Region 4 = West 24.0% 13.0% 0.92 b
Division 8: Mountain 7.6% 12.2% .86 e
AZ 1.7% 12.1% 0.86 -
[e2e] 2.1% 13.3% 0.96 b
2] 0.6% 12.6% 0.90 *
NM 0.6% 11.9% 0.85 -

MT 0.6% 13.8% 1.00

uT 1.0% 10.2% 071 -
NV 0.7% 10.1% o7 “
wY 0.3% 12.6% 0.90 it
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Appendix Vi: Regression Resuits

Percentage of
businesses
sponsoring
F ge of r Odds ratio from  Significance
Category busl progl model  of odds ratio
Division 8: Pacific 16.4% 13.4% 0.97 il
AK 0.3% 14.0% 1.02
CA 11.8% 13.0% 083 e
Hi 0.4% 16.0% 1.20 -
OR 1.5% 15.5% 115 *
WA 2.4% 13.8% 1.00

Source: GAD anlysis of Labor and IRS data.
** denotes p-value < 0.01.
* denotes p-value < 0.05.

Table 5: Results of Muitivariate Analysis

95 percent Wald 95 percent Wald
Confld C

Oddas ratio from
Category multivariate model p-value Limits (lower) Limits {upper)
Employee count
ito4 0.23 <.0001 0.22 0.23
Stol Ref.
121025 1.92 <.0001 19 1.94
2610 100 313 <.0001 3.10 3.15
Average wage per employee
Less than $10,000 0.23 <.0001 0.23 0.23
$10,000 - $29,999 Ref.
$30,000 - $49,998 2.58 <.000% 2.56 2.60
$50,000 - $99,999 362 <0001 358 3.66
$100,000 or Greater 3.23 <.0001 319 328
NAICS
11 = Agriculture, Fishing, Foresting 0.88 0.2414 0.98 1.01
21 = Mining 112 <.0001 1.07 117
22 = Utility 0.7 <.0001 0.66 0.78
23 = Construction Ref,
31 = Manufacturing (incl. 33 and 34) 163 <0001 1.60 1.65
42 = Whole Sale Trade 1.45 <.0001 143 1.47
44 = Retall Trade ({incl. 45) 1,05 <.0001 1.04 1.06
48 = Transportation/Warehousing 0.77 <0001 0.78 0.78
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Appendix Vi: Regression Results

85 percent Wald 95 percent Wald
Confi C

Odds ratio from

Category muftivariate mode! p-value Limits (lower) Limits {upper)
51 = Information 1.20 <0001 117 1.23
52 = Finance and insurance 270 <.0001 2.66 274
63 = Real Estate and Rental and Leasing 1.04 <.0001 1.02 1.06
54 = Professional, Scientific, and Technical 2.39 <0001 2.38 241
Services
§5 = Management of Companigs and Enterprises 1.32 <.0001 1.22 1.42
56 = Administrative and Support and Waste 1.03 0.0007 1,01 1.05
A and Remediation Servi
61 = Education Services 0.60 <.0001 0.58 0.83
62 = Healthcare 259 <.0001 2.56 2.61
71 = Ant, Entertainment, and Recreation 0.86 <.0001 0.84 0.88
72 = Accommodation and Food Service 0.2¢ <.0001 ¢.29 030
81 = Other Services Q.75 <.0001 0.74 0.76
89 = Services, Not Eisewhers Classified 0.35 <.0001 0.30 0.41
Q0 = Missing 0.41 <0001 0.38 045
Census Bureau regions and divisions

Division 1: New England 1.37 <0001 1.35 1.39

Division 2: Middle Attantic Ref.

Division 3: East North Centrat 1.28 <000 1.26 1.28

Division 4: West North Central 1.60 <.0001 1.48 182

Division 5: South Atlantic 0.88 <0001 0.87 0.89

Division 6: East South Central 0.83 <0001 0.82 0.86

Division 7. West South Central 0.67 <.0001 0.66 0.68

Divisicn 8: Mountain c92 <.0001 0.91 0.83

Division 9: Pacific 0.89 <.0001 0.88 0.90

Source: GAO analysis of Labor and IRS data.
Note: “Ref.” denotes a referenca (or an omitted) category.
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Appentix VI: Regrossion Results

Table 6: Resuits of Block Test

-2'Log- Model explanatory power Contribution of

likeiihood {Pseudo-R2) biock (percent)
intercept only 4,280,669.8
Full model 3,190,589.3 0.34
Maodels with one block
deleted
Size 3,656,960.8 0.7 14.62
Average wage 3,507,782.2 0.22 9.94
industry classification  3,316,274.3 029 3.94
{NAICS)
Geographic location 3,214,590.3 0.33 075

Source: GAO analysis of Labor and RS adta.

Page 59 GAD-12-326 Smali Employer Plan Sponsorship



139

Appendix VII: Comments from the
Department of Labor

11.%. Department of Laboer Assistant Secmtaty fo
5. Depa ° Empoyen Bonebts Saoudy Adminstation

Wwashingion, D.C. 20230

FEB 22 2082

Mr. Charles A. Jeszeck
Director, Educstion, Workforee, and
Incame Security Issues
United States Govemnment Accountabifity Office
‘Washington, DC 20548

Dear Mr. Jeszeck:

‘Thank you for the ity o review the { A ility Office’s (GAO) draft
report entitled “Better Agency Coordination Could Help Small Employers Address Challenges to
Plan Sponsorship” (GA(-12-326). With regard to the statistical dats presented in the report, we
think it is important 1o note that the National Compeasation Survey (NCS), conducted by the
Bureau of Labor Statistics, is one of the mest suthoritative sources of information about
employee benefits. In 2010", the survey found that i 45% of small establish

with fewer than 100 workers were offering & retirement plan to their workers,

Background

B iny small busi 1o establish reti plans has been & focus of the Department's
3 Retirement Savings Education Campaign since it began in 1995, We recognized the challenges
sinall busincsses face and worked to address those challenges through education and outrench.
Congress then i d this focus of cur campaign into a statutory mandate to educate small
employers under the 1997 Saver Act. We expanded our efforts with the development of the
Choosing a Retirement Solution Campaign (for small businesses without a plan} in 2000 and the
Fiduciary Education Campaign {for small businesses with a plan) in 2004, The title of your
report, “Better Agency Coordination Could Help Small Employers Address Challenges to Plan
Sponsorship,” and the language used throughout do not reflect the excellent cooperation and
hips we have i and mntsined with the Ix of Treasury, Internal
Revenue Service {IRS), Small Bosiness Administration (SBA), Labor’s Small Business
Programs Office, American Institute of Certified Public Accountints (AICPA) and other postners
necessary 10 reach the twrget audience. 1o order to maximize limited resources, we constantly
work with these pariners to reach small businesses. We highlight ovents that bring awareness to
saving and financial lileracy, such us America Saves Week, Financial Literacy Month and
National Save for Retirement Week, to bring greater visibility to our announcements of new
materials, tool and outreach ovents.

£31.5. Burcau of Labor Stafistics, National Compensstion Survey: Employoo Benefits in the United States, March
2010, Balietin 2752, Table 1, Extablishments offering rorirencat and health care henedits: private inchistry workars.
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vit: € trom the D
of Labor

We began our campaign focusing on small businesses by pantnoring with the SBA and the U.S.
Chamber of Commerce to target those businesses, When we began receiving fecdback from the
small businesses that they looked t their acoountants for help in determining if they should offer

‘what type of plans to offer, and for assistance in setting them up, we initiated & partnership
with the AICPA 10 educate theit members about the retirement plen ap'amu for small businesses,
Meanbers of the AICPA joined the local we conduet in di with the [RS and
helped prommote the events and our materials. A successful exsmple of our coflabomtion is &
video developed with mmbers of the AICPA, some of their small business clients, and the
employees of these businesses, who talk about their experience in selecting various plan types
and provide the peer perspective,

Additionslly, we developed and {sunched ax § website,

htre:ifwww.chousi i ion.or/, in conjunction with the AICPA that helps small
employers determine which plan options may be appropriate for them. The user answers & few
questions about their situation (such as how many cmployees they have, whether they want to
make contributions, and/or want their employses to contribute, ete.} and then it provides thoss plan
options that arc most suitable for their neads. It then provides links to more detailed information
on each of thase options. The sils containg a chart comparing key features of oll options available.
We received so much demand for a print version of this chart that we included it in our Choosing o
Retirement Solution publication.

EBSA contines its efforts to expand these igns and provide and current
materials in 2 varicty of formats. Together with the IRS and Treasury, we developed a series of
pubhmomnuded\mmmlmmlsmmdwxmallhmmmmhe all of the plan
options availebie to small bus and the i of each option. We provide workshops
and weboasts on this topic in conjunction with the IRS and work with the SBA to mako our
information and upcoming gvents available to the intended audicnce. The SBA promotes all of
our events through web postings, blast emails, !Weets, blogs, and promotion through their
n:gwml offices including regional . We a cojums for IRS" monthly

for small t that provides upates on new guidance, web tools, and
upeoming seminars and workshops.

We also conduct annual webcasts to reach the smal! business audience we cannot reach in person
ut our workshops due to limited resources. On these webcasts we are joined by the RS and
AICPA as well as The Electronic Payment Association (NACHA) wha discusses how direct
depogit will make it possible to save for retirement, We work closely with the 8BA, DOL's
Smalt Business Programs Office and local chambers of commerce slong with state CPA
scieties, local Society for Humaa Resource Management chapters snd other organizations to
promote the webcasts and workshops, We have pantnered with the Consumer Federation of
America to heip highlight small besiness retirement solutions as part of America Saves Week.
Finally, our Flduciary Education Campmgn assists small busi once they ha i a
retirement p}uu apd is intended to incrense awareness and understanding of the ba:nc fiducisry
sponsibilities related to operating u retisement plan. The fssues addressed cover the key
responsibilities for the plan, including those that the small business owner is responsible for, and
mistakes we froquensly see in our eaforcement efforts that can be svoided if aware of the
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ix i C from the D
of Labor

ibith One again, we developed publications in conjunction with the IRS and conduct

run day seminars with the IRS to discuss the key arcas of the Jaw and both agencies® voluntary
correction programs. Annually, we nlso conduct & two part webcast series with the IRS.

Recomuendations

With regard to your fon to convene an i tasklorce with

from Treasury, IRS and SBA and other agencies doemred appropriate o review, analyze and
adiress the challmga facing small business tetxrcmem security in the United States, we believe
the above have made signi progross towards edneumgnnd
encouraging small business owners to offer 8 reth phntoun.u k snd,,. ing

assistance to them orce they do offer a plan. We
with the named agencies with respect to plan resesrch and pfopou!aformmgtmgbnmm w
swmall employer retirement plan sponsorship, However, we do not believe & now web portat
focusing on the nurrow issus of retirement plans for small business owners is necossery
especiaily in light of the Administration's desire to consolidate web portals and eliminate
redundancy. As mentioned sbove we have launched an interactive website
httovivweww.chaosinsaretirementsolution.ore/, and there is already & site that serves the small
business audience, www.business cov, maintained by the SBA. It is currently the central portal
for small businesses 10 obtain information og & wide varlety of issues of interest to srasll

and whese smalt busi are likely to go for information, The site also attracts
service providers to small businesses Jooking 1o assist their clients. For years we have posted
mfmmnnon on this website and will work with the SBA o cnsuxe that all education and outreach
materials d for about lan options, fiduciary
responsibilities, and sctf—cm'ectmu programs by the IRS and bBSA is posted on this site and
onganized in & user-friendly manoer.

For the information we post on our website, we intentionally try not to overwhelm small
businesses with a long list of links witich make establishing and operating & plan seem too
complicated. Rather, we have worked with the IRS to develop publications that provide simple
overviews of the law (IRC and ERISA) with a Hst of rescurces for more information. On our
webgits we link to the IRS materials included in the resources section of the publications so that
a small business pwner who is interested in finding out more information has easy access to it.
We want to provide information in manageable portions since establishing and opersting a plan
is voluntary. We have also developed tools, such as tips, a video, and an interactive website, to
help xmall business owners follow through on these actions, The tools have received very
positive feedback.

Agnin, thank you for the opportunity to review the draft report and provide comments. Should
you or your siaff bave any questions concerning ihe statements included herein, please do not
hesitate to contaot us.
?mcerely,

Ja (1 Kj&;‘
Phylhs C. Borzd
Assistant Sceretary
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Appendix VIII: GAO Contact and Staff
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GAO Contact Charles Jeszeck, (202) 512-7215 or jeszeckc @gav.gov

Staff in addition to the contact named above, individuals making key
contributions to this report include David Lehrer, Assistant Director;

Acknowledgments Edward Bodine, Analyst-in-Charge; Curtis Agor; Kun-Fang Lee; and
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GAOQO’s Mission

The Government Accountability Office, the audit, evaluation, and
investigative arm of Congress, exists to support Congress in meeting its
constitutional responsibilities and to help improve the performance and
accountability of the federal government for the American people. GAO
examines the use of public funds; evaluates federal programs and
policies; and provides analyses, recommendations, and other assistance
to help Congress make informed oversight, policy, and funding decisions.
GAQO's commitment to good government is reflected in its core values of
accountability, integrity, and reliability.

Obtaining Copies of
GAO Reports and
Testimony

The fastest and easiest way to obtain copies of GAQ documents at no
cost is through GAQD’s website (www.gao.gov). Each weekday afternocon,
GAO posts on its website newly released reports, testimony, and
correspondence. To have GAO e-mail you a list of newly posted products,
go to www.gao.gov and seiect “E-mail Updates.”

Order by Phone

The price of each GAO publication reflects GAO's actual cost of
production and distribution and depends on the number of pages in the
publication and whether the publication is printed in color or black and
white. Pricing and ordering information is posted on GAO's website,
http://www.gao.gov/ordering.htm.

Place orders by calling (202) 512-6000, toll free (866) 801-7077, or
TDD {202) 512-2537.

Orders may be paid for using American Express, Discover Card,
MasterCard, Visa, check, or money order. Call for additional information.

Connect with GAO

Connect with GAO on Facebook, Flickr, Twitter, and YouTube.
Subscribe to our RSS Feeds or E-mail Updates. Listen to our Podeasts.
Visit GAQ on the web at www.gao.gov.

To Report Fraud,
Waste, and Abuse in

Contact:

Website: www.gao.gov/fraudnet/fraudnet.htm
E-mail: fraudnet@gao.gov

Federal Programs Automated answering system: (800) 424-5454 or (202) 512-7470

3 Katherine Siggerud, Managing Director, siggerudk @gao.gov, (202) 512-
Cong?essmnal 4400, U.S. Government Accountability Office, 441 G Street NW, Room
Relations 7125, Washington, DG 20548
Public Affairs Chuck Young, Managing Director, youngct @gao.gov, (202) 512-4800

U.S. Government Accountability Office, 441 G Street NW, Room 7149
Washington, DC 20548
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Closing the Retirement Coverage Gap

Market turbulence has undeniably demonstrated the need for greater retirement security. As a resuft of nearly
unprecedented market volatility, many American workers are facing the stark reality of having to work longer,
attempting to re-enter the workforce after retiring, or accepting decreased standards of fiving in retirement. In short,
change is needed.

Debates about how to fix or enhance workplace retirement plans abound. But there is a more critical, albeit less
reported, issue facing 78 million Americans: a lack of access to a workplace retirement savings plan.! This is even
greater than the number of Americans who fack health care coverage, an issue that has consumed resources in
Washington of tate.

There is no one solution that will completely solve this country’s retirement coverage gap. But we believe there are
several prominent ideas, including the recently proposed Automatic Individual Retirement Account (IRA), which
together could help us take a significant step forward, This paper presents another idea, the Multiple Small Employer
Plan {MSEP). We believe the MSEP should be offered as a complementary alternative to the Automatic IRA, allowing
small employers to choose the appropriate option for their workforce,

MSEPs are designed to address concerns about costs and administrative burden—the two issues most cited by
small employers that discourage them from offering a retirement plan. By allowing employers with fewer than 100
employees to pool their resources under a single plan, MSEPs could provide lower costs and simplified administrative
requirements to sponsors. Participants would likewise benefit from cost savings via access to institutionally priced
investments, as opposed to the retail offerings available in [RAs,

MSEPs also offer many of the best features of traditional defined contribution plans, including:

» Mandatory automatic enroliment, contribution escafation and default investments into a Qualified Default
investment Alternative,

« Streamiined administration through standardized plan design and reporting.
« A named fiduciary for each plan to ensure it is managed in the best interest of its participants.

The pooling aspect of MSEPs would play a critical role in drawing existing recordkeepers and plan providers to the
small end of the market, which they previously may have found uneconomical to serve. With this market generating
$1.4 triltion in annual payroll,? the ability to serve it profitably could attract a significant number of plan providers.

In turn, small employers would be able to select the refirement offering and provider best suited to their employees.
Participants would benefit from the price pressure that competition brings. And, perhaps most importantly, mitlions
of Americans would finally receive access to a qualified workplace retirement plan,

Similar to the Automatic IRA, MSEPs require legislation to accelerate meaningful adoption. However, the urgent
need to help close the coverage gap in this country demands action. We applaud Representatives Ron Kind and
Dave Reichert for recently reintroducing the Small Businesses Add Value for Employees (SAVE) Act and leading the
charge in these efforts. Now is the time Yo help restore Americans' faith in the U.S. retirement system—and that
begins with access.

Respectfully,

John J, Kalamarides

Senior Vice President, Institutional investment Sofutions {Employee Benefit Research Institute, "Employment-Based Retirement Plan
N : Participation: Geagraphic Differences and Trends, 2010", 1ssus Brief No. 363,
Prudential Retirement October 2015, . 5.

5. Census Bureau, “Statistics of 1.5, Businesses” 2009 data, Caleulation
based on employers with less than 100 employees.
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Introduction

Conversations about how to bolster Americans’ retirement
security often focus on the need to encourage individuals to
save more within workplace retirement plans, such as

401{K)s or other defined contribution (DC} plans. However,

a more basic problem confronts the 51% of workers, or 78
million individuals, who have no access at all to a workplace-
based retirement plan.’ This “coverage gap” is preventing
nearly half the American workforce from beginning to
systematically save and invest for retirement. According to

a recent survey, 58% of workers who do not participate in a
retirement savings plan at work have saved less than $10,000,%
significantly lower than the average DC account balance of
$59,000,7 which itself is inadequate. Left unaddressed, the
coverage gap will result in many individuals entering retirement
with insufficient savings to sustain their pre-retirement standard
of fiving.

The lack of access to a workplace retirement plan is most acute
among smailer employers, as shown in Exhibit 1. Two-thirds of
workers who work for private employers with more than 100
employees have access 0 a workplace retirement plan, compared
to only 36% of those who work for employers with 10 - 100
employees, and 18% of those who work for employers with fewer
than 10 employees. Moreover, because the average employee

of an employer with fewer than 100 employees earns 25% less
than the average employee of an employer with 500 or more
emplayees,® a disproportionate number of lower-paid Americans
lack access to a workplace retirement plan. This is demonstrated
by a Government Accountability Office (GAO) study that indicates
that 62% of the lowest earning quartite of workers fack access

to a warkplace plan,® as compared to the 51% that lack access
across the entire working poputation.

Exhibit 1: Retirement Plan Coverage Across Workforce

Millions of workers

B i

jLA) 280

338 04

self-empioyed and 1 -9 employees™
workers nat age

2164

Privale emloyets:
10 - 100 employees™

Private employers:
100+ employees™

Public emplayers*

Without access:
Millions. 188 5.7 18

2.8 42

[ 71.6 milion workers without coverags |

*ictades workers age 21-64
Sowrce: Employee Benefit Research Institute, tssue Brief No. 363, Qctober 2011,

* Employes Benefit Research institute, "Employment-Based Retirement Plan Participation: Geographic Dilferences and Trends, 2010.” fssue Brief No. 363, Qctaber 2011, p. 4.

* Employee Benefit Research Institute, “2011 Retrement Confidence Survey Fact Sheet #2,” March 2011, p. 4,

* As of Becember 31. 2009. Empfoyee Benefit Research Institute, “401{k Plan Asset Afiocation, Account Balances, and Loan Activity in 2009, fssue Brief No. 350, November 2010. p. 11

4.8, Gensus Bureay, "Stabistics of U.S. Businesses.” Calcutation based on employers with less than 100 employees compared to those with 500 or more employees; 2009 data.

*U.5. Government Accounting Otfice, "Automatic Enrollment Shows Pramise for Some Warkers, but Proposals to Broaden Retirement Savings for Other Workers Could face
Challenges,” Octobes 2008, 9. 5.
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Many smail employers are refuctant to offer retirement plans The MSEP will open up new markets for financial services
because of concerns about cost and administrative overhead.®  firms and DC recordkeepers, allowing them to utilize their

The purpose of this white paper is to introduce a new solution, existing platforms and reti products to

the Multiple Small Employer Plan (MSEP), which addresses serve small employers, The pooling aspect of MSEPs may also
these concerns to help close the coverage gap. The MSEP is attract new providers who previously found the smailest end
based on a proposed set of enhancements to today's multiple of the market uneconomical to serve. As a result, the MSEP
employer plans (MEPs), MEPs enable groups of employers to has the potential to significantly increase the number of

join a single DC plan sponsored by an affinity group or similar  retirement plan providers available to smatt employers.
organization. Although today’s MEPs partially address the
needs of small employers, further enhancements are needed
to accelerate the adoption of qualified retirement plans across
smatll employers,

The remainder of this paper explores the retirement plan
abjectives of small employers, describes how the MSEP can
fulfill these objectives to help close the coverage gap, and
details tegisiative and regulatory actions that can facilitate
The MSEP buitds on teday's MEPs by simplifying and the adoption of MSEPs.

strengthening these plans to better address the needs of

smatl employers and thelr employees, This new solution is

intended for employers with no more than 100 employees,

who collectively generate $1.4 trillion in annual payroll” and

employ 47 million workers—of which more than 30 miltion

tack access 1o a workplace retirement plan.®

® Sunfrust, “Sunfrust Small Business Owners 401(K) Survey,” 2009, p. 20.

! 1S, Census Bureaq, “Statistics of U.S. Businesses,” 2009 data. Wilhin this population, the MSEP is targeted for employees who have received at least §5,000 in compensation
fram their empiayer in the previous year.

¥ Employee Benefit Research Institute, Employment-Based Retirement Plan Participation: Geographic Differences and Trends, 2010, fssue Brief No. 363, October 2011, p. 32,
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Understanding Small Employers’
Retirement Plan Objectives

Today, small employers who would like fo provide their employees
with a retirement offering must choose between a 401(k} or
similar plan and individual Retirement Account (IRA)-based
offerings. 481{k) plans can be heavily customnized and usually
provide access to institutionally priced, professionally managed
investment products. However, these plans typically reguire
substantial employer resources te administer and manage. IRA-
based offerings are seif-directed accounts that generally have
tower employee contribution fimits, are less customizable and
have higher investment fees than 401(ks or similar plans,

These options force small employers to choose between plans
that meet their needs but may be costly and hard to manage, and
offerings that do not have all the capabilities they seek. ideally,
retirement plans would enable these employers to fulfill three
primary objectives:

» Reduce costs and administrative burden. Most small employers
do nat have the time and resources to manage a complex
retirement plan. A survey of small employers indicated that the
most common reasons for not offering a retirement plan were
concerns about cost (54%) and administrative overhead (43%)°

* SunTrust, “SunTrust Smali Business Owaers 401(k) Survey,” 2008, p. 29,
' SunTrust, "SuaTrast Smalt Business Dwners 401k Survey,” 2008, p. 15.

« Provide better retirement cutcomes for employees. A recent survey
indicated that 87% of small business owners agree that planning
for retirement is an important issue for their employees ®
Workplace retirement plans help employees in achieving
retiremnent security by encouraging them lo begin saving for
retirement in a cost-effective vehicle, offering access to diverse
investments and providing investor education.

« Compete with farger companies for taient. Small employers compete
for falented employees with arganizations of all sizes. Ninety
percent of employees working for small employers consider a
401k or other employee self-funded plan to be an important
benefit* and 43% strangly sgree that benefils are a very
important reason why they remain with their employers. 2

 Transamenica Genter for Retirement Studies, “10th Annual
1# MetLite, “Building 2 Better Benefits Program Without Breaking the Budget,” 2010, p. 3

Retirement Survey: Emplay

Retirement Savings in a Weak Economy,” Apni 14, 2068, p. I7.
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New Options Are Needed to Meet the Needs

of Small Employers

An MEP is a qualified retirement plan i which two or more
unrelated employers join together under 2 single plan. MEPs
may be sponsored by an affinity group, trade association or
phi ization. A partici empioyer or another
fiduciary chooses a plan provider, selects an investment menu,
and bears many of the same responsibilities that they would
if offering a traditional 401{k) plan. As a result, today’s MEPs
place a significant burden on participating employers and
other fiduciaries, and have been used infrequently to date,

MEPs can be enhanced to better meet the needs of small
employers, The proposed MSEP is based on a modified
version of the Savings Incentive Match Plan for Employees
{SIMPLE) 401() plan structure.

The following are the key features and terms of the MSEP,

From the employer’s perspective:

« Available only to participating employers with no more than
100 employees; more than one employer can participate in
the plan.

» Each plan has a named fiduciary.

* No employer contributions reguited or permitted.

» Simpier plan design through required use of an Internal
Revenue Service (IRS) model document

» Non-discrimination testing not required.

« Simpler annual reporting, participant disclosure, and
participant reporting through regulations to be issued
by the U.S. Department of Labor (DOL).

# tnvestor education {e.g., asset affocation guidance, onfine
calcutators and educational brochures) may be provided in
ways that are cost-effective and convenient for participants
{e.g., e-defivery).

« Contributions for participants may default into a Qualified
Default Investment Alternative (QDIA). QDIA fiduciary
protections are available for contributions invested in
3 QDIA.

From the employee's perspective:

» Cantributions made solely via employee salary deferral

 Empioyees must have received at least $5,000 in
compensation from their employer in the prior year
to participate.

* $10,000 annual contribution kmit, with adjustments by
the RS to reflect cost-of-living changes. No catch-up
contributions permitted.

* Autornatic enrolment of participants and automatic escalation
of contributions.

» Contributions can be rolled into an IRA or other qualified
retirement plan upon separation from employer.

« Participant loans are not permitted. Participant hardship
distributions are limited to those falfing under existing IRS safe
harbor hardship stendards,

Exhibit 2 provides additionat details on the MSEP structure.
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Exhibit 2: Overview of the Proposed Muitiple Smalil Employer Plan (MSEP)

Segment served « Smialt empioyers with no more than 100 employess

Plan structure » Formed by affinity groups, trade organizations, of other organizations to group multiple employers
+ Established as a centrally administered trust with one plan provider to serve all participating employers
* Named fiduciary will have full responsibility for the plan

Features *» Funded by employees only, with no matching ernployer contributions

* Contribution limit of $10,000 in 2012, with annuat cost-of-living adjustments as determined by the IRS

* No catch-up contributions

+ Automatic enroliment starts at a 3% contribution level, with auto-escalation up to 6% of salary;
emplayees can opt out

= No participant loans permitted

» Hardship withdrawals permitted only under IRS safe harbor conditions

» Can be rolled into an [RA or other qualified retirement plan upon separation from employer

nvestment » Contributions for new participants can be defauited into a QDIA that is & principat
options and preservation product
pricing » After four years, contributions can be defaufted to another QDIA, such as a target-date fund

* Low investment fees (e.g., may qualify for institutional pricing)

» Greater possibilities for investor education {e.g., asset allocation guidarce, online calculators,
educational brochures)

Fiduciary and « QDIA fiduciary protections are available for contributions invested in a2 QDIA

administrative * Non-discrimination reporting is not required

responsibifities | « Simpler annual reporting, participant disclasure and participant reporting through guidance to be
issued by the DOL

* Plan docurment based on IRS model, providing MSEP sponsors with a roadmap for plan design and
implementation

* New IRS regulations that would permit overall plans to remain “qualified” even if gualification violations
by one or maore participating employers takes place

fosts * No employer contributions
* Low administrative costs due to economies of scale and simplified plan design
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The MSEP helps fulfilf the primary objectives of a principal preservation product, such as a stable value
small employers: fund; after four years, contributions can be defautted into
another QDIA, such as a target-date fund. This approach
helps 1o ranage market fluctuations in newer participants’
account values, which may motivate these individuals to
continue participating. QDIA fiduciary protections are also
available for contributions invested in a QDIA. In addition,
with the advantage of pooled resources, MSEPs have greater
possibilities to provide investor education in cost-effective
ways that are convenient to participants. Finally, MSEPs

are portable, meaning that employees are able to roll their
accounts mio an IRA or other gqualified retirement plan upon
separation from their employer.

* Reduce costs and administrative burden. The MSEP eliminates the
time-consuming administrative features of traditional 401(k)
plans, such as participant loans and employer contributions.
Administrative costs to the employer are further minimized
because empiloyers benefit from the econormies of scale
achieved by joining a single, larger plan instead of managing
their own plan, Benefit funding costs are eliminated because
employer contributions are not reguired or permitted.
in adgition, the cost to plan participants, attributable to
investment and administrative expenses, 1s reduced through
the pooling of assets with other empiloyers; reductions that, in
turn, result in greater retirement savings.

Gompete with larger companies for talent, The MSEP enables
smalt employers to offer their employees a tax-advantaged
way to save for retirement. These gualified plans would
include many of the same features found in 401{k} plans
offered by larger employers, such as default investments,
automatic enroliment and contribution escalation, and, most
fikely, investor education. The pooling aspect of MSEPs could
also enable smalier employers to offer their employees access
to institutionally priced investment producls.

« Provide better reti outcemes for The MSEP
helps workers prepare for a mare secure reftirement in three
ways. First, the MSEP encourages savings through automatic
enraliment and automatic contribution escalation. Second, the
MSEP helps to encourage appropriate investment behavior
by providing a choice of invesiment defaults, Contributions
for new participants can be defaulted into a QDA that is

Exhibit 3:

“Ai-in" Fee (% of Assets} by Plan Participant Size Segment (Participant Weighted)

Demonstrates how the costs

experienced by bath the 1.40%

employer and participant

decrease in relation to the 120%

number of participants 1.00%

in a plan, The “all-in” fee

includes ai administrative or 6.80%

recordheeping fees, as welt

as investment fees, whether 0.60%

they are assessed at the plan,

emplayer of participant fevel, .40%

As Hllustrated in this exhibit, 0.43%
plans with more partiipants 0.20%

tended to have lower “all-in”

fees as a percentage of plan B00%

assets compared with plans <100 100-499 500-999 10004998 5,000-9,999 10,000+
with fewer participants. apeiieddian ssiieMean

Source: Deloitte Consulting, “Tnside the Struchre of defined Contribution/80T(k} Plan Feas: A Study Assessing the Mechanics of the “Mi-tn” Fee. Noverber 2011
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Multiple Small Employer Plans: An Innovative Solution

The MSEP is being introduced to enable smali employers to offer their employees a qualified retirement plan that has many

of the advantages of a traditional 401(k) plan, but that is substantially easier and less expensive to implement and maintain,

in order to assess whether the MSEP achieves this goal, this section compares the MSEP to the other retirement offerings
avaitable to small employers, namely |RA-based offerings, such as the SIMPLE IRA and the Simplified Employee Pension {SEP)
IRA, 401{k}s and similar plans.

This comparison also includes the Automatic IRA, a recent proposal which would enable employees at smalt employers to
contribute 1o IRA accounts through automatic payroll deductions.

Exhibit 4 compares the full range of smalt employer retirement offerings from an employee's perspective.
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Exhibit 4: Compatison of Retirement Plan Offerings from an Employee's Perspective

IRA-based

Hutomatic IRA (hroposed) |

SIMPLE K
mdSERIRR

Plan Setup

Plan structure

* Not a plar ployer
acts as forwarding
agent

= Emplayer-sponsored,
RA-basad design

Contributions and Savings

Source of * Employee only « SIMPLE IRA:
funding employee and
employer
* SEP IRA:
employer only
Empioyee = $5,000, with * SHIPLE IRA:
contribution catch-up of $1,000 $11,500, with
fimit 2012) caich-up of $2,500
* SEPIRAC
not applicable
Kutomatic = Auto enrofiment © SIMPLE IRA:
enroliment avallability mandatec; availability optional
and escalation | employee can opt Ul | » SEP IRA: not
applicable
Loans/ * No * No
hardship
withdrawals
Investment « Wide selection + Wida selection
selection driven by IRA driven by IRA
provider, defaults provider
to pre-determined
selection
investment * Retail; some * Reiail pricing
management defaits may have
and institutional pricing
administrative | « administrative * Administrative
{ees (to costs potentially high | costs patentially high [
participant) because because

of separalely
held accounts;
participant may
pay account fees

of separately
held accounts;
participant may
pay account fees

40

I

K)-based

oL TraditiGnal 401(K) Plan:

< Employers are the
plan spansors

Employers are the
plan sponsors

* Employee and
employer

Employes;
employer optionat

« $11,500, with
catch-up of
£3

$17.000, with
cateh-up of

$2.500 $5,500

* Availability + Availability
aptional aptionat

* Yes * Yas

* Wide selection
driven by
employer; affows
defauilts o QDIAS

Wide selection
diven by
employer; allows
defaults to QDIAS

* May qualify for
institutionat
ericing

© Administrative
costs moderate
because of
simplified
structure, but
possibly offset by
fack of scale

May qualify for
institutionat
pricing
Administrative
costs moderate
because of
econamies

of scale, but
passibly offset by
customized plan
features



The MSEP includes many of the same features of more-
sophisticated 401{k) plans, and helps put participants on
the path to a secure retirement by:

» Promating savings. Participants are encouraged to save within
a MSEP up to the annual contribution limit of $10,000. As
shown in Exhibit 4, this fevel is higher than that of IRA-based
plans and slightly fower than that of SIMPLE or traditional
401(k) plans. Furthermiors, the MSEP mandates automatic
enrollment and automatic contribution escalation. These
features are only found in the 401{k) plans that voiuntarily
offer them. The Automatic IRA may include automatic
enroliment, but not automatic escalation, as a mandatory
feature. As with other plans that offer automatic features,
participants in MSEPs will retain the ability to apt out if they
50 Choose.

» Encouraging appropriate investment behavior. The MSEP
adapts the best attributes of 401(k} plans, such as default
investments and, most likely, investor education. These
features help ensure employees are appropriately invested
according to their risk tolerance and time horizon. Such
features are typically unavailable in IRA-based plans, which
often require employees to choose their own investments.
Defaulting contributions for new participants infe principal
preservation products will ensure they are not exposed to
fluctuahions in account vakies, and will help motivate these
participants fo continue saving. in addition, MSEPs enabie
smalt employers to pool their resources, which increases the
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« Reducing costs horne by the employee. MSEPs enable smatf
employers to poo! their purchasing power to provide their
employees access lo the institutionafly priced investment
products that are available in some 401(k} plans.
Institutionally priced investment products are usuaily not
available in SIMPLE 401(k} plans or {RA-based plans. In
addition, employees can potentially benefit from lower
administrative costs than 401(k) or IRA-based plans because
of the economies of scale achieved by having multiple
employers join a single plan.

Finally, as in other 401(k)-based plans, the MSEP provides
participants with the protection of a named fiduciary to
ensure that the plan is implemented and managed with the
participanis’ best interests in mind.

Exhibit § compares the retirement offerings from an
employer's perspective.

feasihifity of delivering investor education in ways that are both
cost-effective fo plan sponsors and convenient fo participants.

10
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Exhibit 5: Comparison of Retirement Plan Offerings from an Employer's Perspective

iRA-based

Administrative « Minimal = Minimal
responsibilities

* No annuai * No annual
return {Form return
5500}

» No non- = No non-
discrimination discrimination
testing testing

* Nojoans = Noloans

» No hardship * No hardship
withdrawals withdrawals

Administrative * Low © Low

costs

Fidugiary e Limited « Limited
responsibilities

Fuading costs * No employer = Mandatory

contributions

emplayer
contributions

Resources Required

AGIK)

-based

.

= Minimal/
maderate
* Annual repording

* No non-
discrimination
testing

» Hardship
withdrawals

» Moderate

» Annal reporting

» Non-
discrimination
testing

* Loans

« Hardship
withdrawals

* Moderate

* Moderate/high

*» Econormies of
scate for farge
employers

» Moderateshigh

+ Employer
responsible
for investment
selection,
inclading
defaults, and
choosing and
mMonitoring
provider

* Moderate/high

= Employer
responsible
for investment
selection,
including
defaults, and
choosing and
moniorng
provider

= Mandatory
ernployer
contributions

* Optional
employer
contributions

11
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The MSEP achieves the goal of providing employers with
a qualified retirement ptan option that is relatively easy to
implement and maintain through:

» Streamiined plan administration. MSEPs do not require
non-discrimination testing or the maintenance of vesting
schedules because employer contributions are not
permitted, and automatic enroliment and autormatic
conyribution escalation are mandated. Plan administration
is further streamlined by eliminating participant loans and only
alowing hardship withdrawals thal meet safe harbor criteria
These features frequently consume significant resources for
employers who offer 401(k) plans, The MSEP will stitl require
some annual reporting for each participating employer,
however, the reporting wilt be streamlined as compared
to traditional and SIMPLE 401k} plans. All other reporting
and administrative reguirements are similar to those of
{RA-based plans.

=+ Lower costs. Economies of scale are achieved by having many
amployers poot their resources in one plan. As a result, the
administrative costs for employers participating in a MSEP are
expected to be slightly higher than an IRA-based plan, fower
than a SIMPLE 401(k) plan, and substantially jower than a
traditional 401(k) pian. Employer costs are further minimized
througn the elimination of employer contributions.

« Simplified fiduciary responsinility. Each MSEP will require a
named fiduciary, simifar to other 401{k) plans. However,
the DOL is being asked to issue guidance clarifying that
fiduciary responsibilities are limited to prudently selecting
and monitoring a MSEP provider and its services, fees and
investment options. As a result. employers participating
i MSEPs will have greater certainty about thelr fiduciary
responsibilities than they would if they offered a traditional
or SIMPLE 401(k} plan.

The MSEP will provide employers with 100 or fewer employees
with a new and compelling option for inexpensively and easily
offering a robust retirement plan that is comparable to the
plans offered by much larger employers.
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Facilitating Adoption Through Legislative
and Regulatory Actions

More than 75% of adults say that helping people save for retirement shoutd be a high-priority issue for Congress and the
President.’® Current regulations already provide a framework for the MSEP. However, additional legislation that directs regulatory
actions by the DOL and IRS is necessary to support the formation of the MSEP and its adoption by small employers. Exhibit &
outlines these legisiative and regulatory actions.

Exhibit 6: Legislative and Regulatory Actions Necessary to Establish the MSEP

Turrent MEP Proposed Legisiation to
Effect Reguiatory Shanges
Plan design Plans sponsor is required to make plan design Minimize plan design decisions by requiring
decisions regarding contribution fypes and automatic enroliment and escalation, requiring use of
levels, plan features {e.g., participant fcans a model plan docurment developed by the IRS, and
and hardship distributions), and choice of prohibiting participant toans, hardship distributions
plan document tother than those made under an existing IRS safe

harbor), employer contributions and employee catch-
up contributions

Administrative Plan administrator i$ required to file full Direct the DOL 1o issue regulations providing

responsibitities annual return {Form 5500, distribute 2 simplified alternatives for MSEP plan administrators
detailed summary plan description and to satisfy their duties fo file an annual return
provide guarterly participant statements angd provide summary plan descriptions and

participant statements

Fiduciary risks Plan fiduciary bears fiduciary responsibility Ditect the DOL to clarify the nature of fiduciary
for selection of MEP provider, plan investment responsibitities of participating employers and other
aptions, and investments when a participant designated fiduciaries, Direct the DOL to amend the
provides no investment direction QDIA regutations to include principat preservation

products for the first four years of plan participation

Tax risks Noncompliance by a single participating Direct the 1RS lo issue regulations that insulate
employer potentially jeopardizes tax-exempt compliant participating employers and their
status of entire plan, with loss of tax benefits employees from harmiul effects of noncompliance
by other participating employers and by other employers

their employees

1* AARF Knowledge Management, “Opinion Research an Retirement Security and the Automatic IRA,” September 30, 2009, p.2.

13
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Conclusion

The fact that nearly one-haif of the U.S, workforce lacks access to a workplace retirement plan is a major deficiency in today's
retirement system that shouid be quickly addressed. The MSEP is an innovative solution to increase retirement coverage across
mare than 30 million individuals working for smatl employers that do not offer a retirement plan today.**

By providing an opportumity fo utilize the existing capabilities of established financial services organizations and recordkeepers,

the MSEP will attract many of these firms to the small end of the market. Providers will benefit from access to new markets, while
small employers and their employees will benefit from expanded choice and access to new solutions. The ability to offer a qualified
retirement plan will help strengthen small employers, and enhance their employee vaiue propositions,

Most importantly, the MSEP will provide individuals who lack access to a workplace retirement plan with the opportunity to participate
in an offering with many of the features and advaniages of today's best designed retirement plans.

For more information please contact the primary and technical contributers:

Rohert |, Doyle Todd Moffett

Vice President, Prudentiaf Financial Vice President, Corporate Counsel
1-202-327-5244 1-873-802-6746
robert.j.doyle@prudential.com todd. moffett@prudential.com
Georgia Kingsley

Vice President, Prudential Financial
1-973-802-5377
georgia.kingsley@prudential.com

* Employee Benefit Research Institute, “Erployment-Based Retirement Plan Participation: Geographic Differences and Trends, 2010." fssue Brief No. 363, Getober 2011, p, 12,

14
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AMERICAN INSITUTE OF CERTIFIED PUBLIC ACCOUNTANTS
WRITTEN TESTIMONY FOR THE RECORD
SPECIAL COMMITTEE ON AGING
U.S. SENATE

HEARING ON MARCH 7, 2012

The American Institute of Certified Public Accountants (“AICPA”) would like to thank
Chairman Kohl, Ranking Member Corker and Members of the Committee for the opportunity to
submit this statement for the record of the hearing on Opportunities for Savings: Removing
Obstacles for Small Businesses, held on March 7, 2012. T am Patricia Thompson, Chair of the
AICPA’s Tax Executive Committee; and a partner with Piccerelli, Gilstein & Company, LLP,
located in Providence, Rhode Island.

The AICPA is the national professional association of certified public accountants comprised of
approximately 377,000 members. Our members advise clients on federal, state and international
tax matters and prepare income and other tax returns for millions of Americans. Our members
provide services to individuals, not-for-profit organizations, small and medium-sized businesses,
as well as America’s largest businesses.

We appreciate the Committee’s efforts to promote retirement savings and provide small
businesses an opportunity to set up and maintain retirement plans for their owners and
employees. Our remarks, which are supportive of this objective, focus on tax and simplification
issues impacting many small businesses, specifically: (1) the various types of retirement plan
options; (2) top-heavy provisions; and (3) vesting upon partial plan terminations.

Retirement Plan Options

Current Law: The Internal Revenue Code provides for more than a dozen tax-favored
employer-sponsored retirement planning vehicles,' each subject to different rules pertaining to
plan documents, eligibility, contribution limits, tax treatment of contributions and distributions,
the availability of loans, portability, nondiscrimination, reporting and disclosure. Although some
consolidation of the rules governing these options has been introduced in recent years, further
simplification of the confusing array of retirement savings options should be undertaken.

Reasons for the change: When a small business grows and begins to explore options for
establishing a retirement plan, the alternatives, and the various rules, can become overwhelming.
There are too many options that businesses need to consider before deciding which plan is
appropriate for them. Some plans are only available to employers with a certain number of
employees, whereas other plans require mandatory contributions or create significant
administrative  burdens. Such administrative burdens include annual return filings,

" Currently the following plans are representative of the variety that may be sponsored by an employer: simplified
employee pension (SEP), salary reduction SEP, savings incentive match plan for employees of small employers
(SIMPLE), SIMPLE-401(k), profit sharing, money purchase pension, 401(k), 403(b), 457, target benefit, defined
benefit, cash balance and the new defined benefit / 401(k) combination created in the Pension Protection Act of
2006 (Pub. L. 109-280).
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discrimination testing, and an extensive list of notice requirements with associated penalties for
failures and delays in distributing such notices to employees.

To determine which plan is right for their business, owners must consider their cash flow,
projected profitability, anticipated growth of the work force, and expectations by their employees
and co-owners. The choices are overwhelming, and many are too complex or expensive for
small business owners.

Proposal: We recommend that the multiple types of tax-favored retirement plans currently
available and the many rules governing such plans be consolidated and simplified to minimize
the cost and administrative burden for employers.

Top-Heavy Provisions

Current Law: The top-heavy rules were enacted under the Tax Equity and Fiscal
Responsibility Act of 1982 (“TEFRA"), and subsequently amended, to protect employees when
an employer offers a retirement plan which primarily benefits its “key employees.”® Section
416° imposes a minimum vesting period of either 6-year graded or 3-year cliff and requires a
minimum contribution of generally 3% for “top-heavy” plans. Retirement plans are considered
top-heavy for a year, and therefore subject to the above rules, if the aggregate value of the key
employefs’ accounts exceeds 60% of the aggregate value of all of the employees’ accounts under
the plan.

Reasons for the change: Based on our members’ experiences, the imposition of the top-heavy
rules for retirement plans is causing some employers to (1) cease employer contributions to their
plan, (2) terminate existing plans, or (3) not adopt a plan at all to cover their employees. This is
primarily an issue with small and family-owned businesses sponsoring a 401(k) plan which
consists of employee deferrals only, or employee deferrals and employer matching contributions.

Many small business retirement plans inevitably become subject to the top-heavy provisions for
two reasons. First, most small businesses are owned by family members or a close group of
individuals. Due to this type of ownership, it is common that the owners remain relatively static
over the life of the business. As such, there is frequently very low or no turnover of its key
employees. Second, in today’s work environment, employee turnover is commonplace. It is not
unreasonable for employees to change jobs multiple times over their working careers as personal
goals change, their skills improve, or they move geographically. Due to the static ownership of
small businesses and the increasingly transitory employee base, it is becoming a certainty that
most retirement plans sponsored by small businesses will become top-heavy at some point
during the life of the plan.

? Generally, a key employee is defined as an officer with compensation in excess of $130,000 (indexed annually), a
5%-or-more owner, or a 1%-or-more owner with compensation in excess of $150,000. IRC section 416(i)(1)(A).

* Unless otherwise indicated, all “section” references are to the Internal Revenue Code of 1986, as amended (the
“Code™), and to the treasury regulations (the “Regulations” or “Reg.”) promulgated pursuant to the Code.

*IRC section 416(g)(1)(AXii).
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Some small businesses can satisfy the top-heavy requirements. The businesses adopt provisions
for their retirement plans to meet safe-harbor designs, such that they either provide for a
matching contribution that rises to a statutory level (i.e., 4% for a 401(k) plan) or they provide
for a non-elective contribution of at least a statutory rate (i.e., 3% for a 401(k) plan).

Unfortunately, many small businesses cannot afford to meet the strict contribution requirements
imposed by the top-heavy rules. Their profitability margins and financial situation are such that
these contribution levels cannot be attained. During the recent economic downturn, retirement
plan contributions - specifically matching contributions — were an issue for many employers.
Many employers which were able to satisfy the safe harbor requirements in the past, were no
longer able to continue making the same contributions. In too many cases, top-heavy rules
become a financial burden by imposing an employer contribution for deferral only plans — where
there was never intent for an employer contribution, or by requiring an additional contribution of
3% on top of the matching contribution the employer previously determined as being affordable
to their budgetary and cash-flow constraints. As a result, the employers terminate the plan,
which significantly diminishes the ability of their employees to save for retirement.

Prior to the top-heavy provisions, some employers terminated employees prior to vesting in order
to use the forfeited dollars to reduce their contributions to the plan for current and future years.
However, at the time these rules were passed, vesting schedules were 10-year cliff and 15-year
graded. Employer plans are now subject to minimum vesting periods of either 3-year cliff or 6-
year graded. The Pension Protection Act of 2006 changed the non-top-heavy defined
contribution vesting schedule to generally coincide with the top-heavy schedule for contributions
made after December 31, 2006. As a result, many defined contribution plans are unaffected by
the top-heavy vesting requirements.

We recognize that the top-heavy rules were enacted to address the concern that employers will
“churn” their employee base prior to the participants becoming fully vested. However, based on
our members’ experiences, smaller employers suffering from these top-heavy rules employ
moderate matching formulas — less than those offered in safe-harbor 401(k) designs. Their
actual cost of hiring and training employees is much greater than any benefit they might gain
from this practice.

Although employees who find themselves not covered under an employer-sponsored 401(k) plan
could contribute to an individual retirement account (IRA), the AICPA thinks that an employer-
provided retirement plan is a better option for employees. First, the employees can contribute a
higher amount to a 401(k) plan — up to $17,000 for 2012 (or $22,500 for individuals age 50 or
older) for pre-tax contributions compared to the contribution limit for IRAs of $5,000 (or $6,000
for individuals age 50 or older).” Next, 401(k) plans generally offer access to more competitive
investment alternatives than are accessible to an IRA investor. Finally, in an employer-

* IR-2011-103, Oct. 20, 2011; Notice 2011-90.
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sponsored plan the employer often pays at least a portion of the fees and the employee is part of
a larger group that is likely to be charged a lower fee.

The AICPA supports the protection of employees and their ability to save for retirement.
However, the top-heavy rules have become unnecessary due to the enactment of other provisions
which protect the interests of employees. For example, section 401(k) plans are generally
subject to special discrimination rules (the average deferral percentage test and average
contribution percentage test, commonly referred to as the ADP/ACP testing) designed to prevent
highly com?ensated employees® from receiving too much in contributions as compared to other
employees.” These plans are also subject to general nondiscrimination rules designed to prevent
qualified plans from covering too many highly compensated employees as compared to non-
highly compensated emp]oyees.8 As a result, the non-key employees are protected from
employer discrimination regardless of whether the minimum contribution requirements for top-
heavy plans are in effect.

Proposal: The AICPA recommends an exception from the top-heavy rules for certain defined
contribution plans. We think that retirement plans which provide for employee deferrals only
and plans which provide for employee deferrals and matching contributions should not be
subject to the strict minimum contribution requirements as other top-heavy plans.

Vesting Upon Partial Plan Termination

Current Law: Section 411(d)(3) requires qualified retirement plans to provide for immediate
100% vesting upon a partial plan termination. In general, a partial plan termination may be
deemed to have occurred when significant reductions in the workforce occur in a plan sponsor’s
business.

Reasons for the change: This section was added to the Code as part of the enactment of the
Employee Retirement Income Security Act of 1974 (“ERISA”). At that time, most qualified
retirement plans were primarily or entirely employer-funded, and permitted vesting schedules
were much longer than schedules that exist today. In the 1970s work environment, the vesting
rule was necessary to protect the workers’ retirement balances.

However, the funding of retirement plans has changed significantly over the last forty years. In
the present 401(k) environment, most, and sometimes all, retirement benefits are funded by
employees’ own contributions which are by law immediately 100% vested and not affected by
the vesting rules. In addition, the maximum permitted vesting schedules have been greatly
shortened. As a result, to the extent there are employer contributions in a retirement plan, most
workers are partially or even fully vested by the time an issue of partial termination arises.

®a highly compensated participant is, in general, a more-than-5% owner in the current or preceding plan year or
any employee who in the prior plan year earned in excess of $110,000 (indexed annually). IRC sections 401(k)(3)
and 414(q).

7 IRC section 401(k)(3) and m(2).

¥ IRC section 410(b).
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The immediate vesting rule unfairly punishes small businesses. It is not uncommon for ail
employers to face a certain amount of turnover in their employee population. Employees can
change jobs multiple times over their working careers as personal goals change, their skills
improve, or they move geographically, For some employers, their employee base is sufficiently
large that their experience closely follows the statistical performance of the labor pool as a
whole. However, for small businesses, normal turnover can inadvertently create problems with
the partial termination rules.

Furthermore, employers have not been given a clear and specific definition of what constitutes a
partial plan termination. Employers must instead attempt to apply a series of narrow IRS rulings
to their own situation, often by retaining outside counsel. The resulting uncertainty and expense
creates an additional administrative burden when small businesses may lack the time and
resources to resolve such a legally ambiguous situation.

Proposal: We recommend an amendment to section 411(d)(3) to provide for an exception for
“small plans” ~ under 25 participants — such that the partial termination rules do not apply.

* Kk ok ok ok
We appreciate the Committee’s efforts to promote retirement savings and are available to

provide additional input on ways Congress can make further improvements in this area in general
and with respect to small businesses.
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The American Society of Pension Professionals & Actuaries (ASPPA) thanks the Senate Special
Committee on Aging (the Committee) for holding a hearing on ways to improve retirement
savings opportunities for small business. ASPPA is a national organization of more than 8,000
retitement plan professionals who provide consulting and administrative services for qualified
retirement plans covering millions of American workers. ASPPA members are retirement
professionals of all disciplines including consultants, administrators, actuaries, accountants and
attorneys, united by a common dedication to the employer-based retirement system. ASPPA is
particularly focused on the issues faced by small- to medium-sized employers, and so is well-
qualified to comment on the concerns addressed in this hearing.

There are two myths about small business and retirement savings plans that we would like to
address up front:

Myth #1: Service providers are not interested in helping small business set up or
operate a retirement plan.

Some providers that focus on the larger plan market may not be interested in small business
retirement plans but for decades there have been service providers that make their living by
focusing on the small plan market. The proof is in the more than 12 million American workers
covered by over 621,000 small business-sponsored retirement plans.'

Myth #2: It is cost prohibitive for a small business to sponsor a retirement plan.

Providers that focus on efficiently servicing small plans, coupled with dramatic improvements in
technology, have made the small 401(k) plan market very competitive. As a result, a small

' U.S. Department of Labor, Private Pension Plan Bulletin: Abstract of 2009 Form 5500 Annual Reports 5 (Dec.
2011), available at http://www dol.gov/ebsa/PDF/2009pensionplanbulletin. PDF (reflecting the number of number of
retirement plans and participants in those plans for plans with fewer than 100 participants in 2009).
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business can set up and operate a 401(k) plan at a very modest cost. For example, one provider
will set up a 401(k) plan for less than $500, and will administer a plan with up to 10 employees
for about $100 per month, and with little effort required from the employer. The plan start-up
credit of up to $500 per year for three years makes the employer’s out-of-pocket cost minimal.
Asset charges of less than 1% are also typical for this provider. SIMPLE IRA plans are also
available from many providers at very low administrative cost.

If the cost of plan setup and administration, and a lack of willing providers, is not the problem,
what is the reason more small businesses do not sponsor retirement plans? In some cases, it is
the perception that a retirement savings plan will be expensive and complicated to set up and
operate, and that the small business owner is too busy with other matters to investigate low cost
options. In other cases it is not the administrative cost, but the contribution requirements that
make a plan too expensive for a small business that is already struggling to survive. As noted in
the GA20 report, there is also concern about the fiduciary responsibility that plan sponsorship
entails.

ASPPA supports efforts to expand sponsorship of workplace plans by removing real and
perceived obstacles to plan sponsorship among small business owners, including the automatic
payroll deduction IRA proposal developed by the Brookings-Heritage Foundation Retirement
Security Project.’ Multiple employer plans (MEPs) have also recently been promoted as an
approach that could address some small business concerns, and the Committee is to be
commended for investigating how these arrangements could be helpful to efforts to expand small
business coverage.

MEPs have been around for a very long time, usually sponsored by an association for members
of that association. More recent activity has included the marketing of “open” MEPS —
arrangements where the participating employers” only relationship may be the adoption of the
same retirement plan, usually a defined contribution plan. MEPs are being promoted as a way to
lower costs and reduce a plan sponsor’s potential fiduciary exposure under the Employee
Retirement Income Security Act of 1974, as amended (ERISA) by “outsourcing” responsibilities
to the MEP sponsor. However, in her testimony, Assistant Secretary Borzi indicated concern
about whether or not an “open” MEP is a single plan under ERISA.® (There is no such confusion
under the Internal Revenue Code.) Marketing materials from MEP promoters indicate there is
also some confusion as to what fiduciary responsibilities are retained by an adopting employer,
and what responsibilities fall on the MEP provider (or who that provider might be).

A lack of guidance from the Department of Labor (DOL) on defined contribution retirement plan
MEPs has lead to inconsistent views on who can participate in a MEP and who is responsible for

* Statement of Charles A. Jeszeck, Director Education, Workforce, and Income Security, Government
Accountability Office (GAO) to the House, Committee on Education and the Workforce, Better Agency
Coordination Could Help Small Employers Address Challenges to Plan Sponsorship 9-10 (Mar. 7, 2012), available
at http://gao.gov/assets/590/589 109.pdf.

3 1, Mark Iwry and David C. John, Making Saving for Retirement Easier through Automatic IR4s, Brookings
Institute (Jun. 26, 2008), available at bttp://www.brookings.edu/testimony/2008/0626_ira_iwry.aspx.

* Testimony of Phyllis C. Borzi, Assistant Secretary of Labor, Employee Benefits Security Administration, Before
the Special Committee on Aging, United States Senate, available at

http://www dol.gov/ebsa/newsroom/ty030712 html.
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carrying out fiduciary duties within the arrangement. To facilitate the responsible growth of
MEDPS, there is a need to clarify the rules and improve the reporting for these plans.

s DOL should formally comment on the status of open MEPs under ERISA, and clarify the
fiduciary role of an adopting employer. If necessary, ERISA should be amended to
clearly permit employers who share no other common interest to band together in a
multiple employer defined contribution plan.

« Reporting requirements for MEPs also should be revised to require that the MEP provider
and all participating employers be identified on Form 5500, Annual Return/Report of
Employee Benefit Plan. Currently, there is no reporting of the employers who are
participating in a MEP or of the entity that is marketing and/or providing administrative
services to the MEP. Often, the “plan sponsor” reported on the Form 5500 filing is the
first employer to adopt the plan, and Internal Revenue Service (IRS) and DOL have no
way to know who is marketing or operating the arrangement, and what other employers
are involved, To facilitate the growth of new MEPS, the small plan audit exception
should be extended to start-up MEPS. For example, a MEP with fewer than 1000
participants should be covered by the small plan audit exception so long as no single
participating employer has more than 100 participants.

Finally, to maintain a competitive marketplace for small plan services, legislative proposals to
simplify reporting or create new contribution safe harbors for small plans should apply equally to
MEPS and to single employer plans. Although MEPs provide efficiencies in theory, in practice a
MEP will not necessarily provide better value than a single employer plan just because it is a
MEP. Congress should not, therefore, artificially steer employers toward participation in a MEP,
as opposed to a single employer plan. For example, Reps. Kind and Reichart’s SAVE Act (HR
1534) includes a special, deferral-only automatic enroliment safe harbor for multiple employer
SIMPLE plans. This special deferral-only safe harbor should also be available for single
employer 401(k) arrangements.

Thank you for the opportunity to submit these comments. ASPPA would be pleased to work with
the Committee to further develop proposals to expand small business participation in the private
employer-based retirement system.
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Thank you Chairman Kohl, Ranking Member Corker, and Members of the Committee for
holding this hearing. The National Federation of Independent Business (NFIB) appreciates the
Special Committee on Aging focusing on the challenges small businesses face when offering
retirement plans for their employees. We are thankful for the opportunity to offer the following
facts on retirement accounts in the small business community.

According to an NFIB Small Business Poll, 27 percent of smali businesses offer an employee
retirement plan. However, for enterprises employing 10 or more people, the proportion almost
doubles. The study found that 53 percent of larger firms (20-249 employees) have retirement
programs while only 20 percent of smaller firms (1-9 employees) have retirement programs. Of
all the small businesses that sponsor retirement programs, 40 percent use a 401(k) while 29.8
percent use a SIMPLE plan.'

Additionally, the U.S. Government Accountability Office (GAO) has found that wages have a
large bearing on whether small employers provide retirement plans. According to the GAO, in
their report on “Private Pensions™ from March 2012, “small employers with average annual
wages of $50,000 to $99,999 had the highest rate of retirement plan sponsorship at 34 percent
while small employers with average wages under $10,000 had the lowest sponsorship rate — 3
percent.” In this report, the GAO additionally found many reasons why a low percentage of
small businesses offer retirement plans. Plan complexity and resource constraints were the most
frequently cited barriers to offering retirement plans.”

Many small businesses say that the complexity of administrative requirements for starting
retirement programs can be a deterrent to sponsoring plans. An NFIB Small Business Poll found
that only 25% of small employers think they have either a good or moderate understanding of the
tax rules governing pension and/or profit sharing plans.® Furthermore, searching through
numerous plan options and then reviewing plan paperwork once a choice is made can be a
substantial administrative burden. When statutes and regulations change, some sponsors may be
required to modify plan documentation resulting in additional time-consuming paperwork.’

Fiduciary responsibilities of small businesses sponsoring qualified retirement plans pose a
significant challenge to small employers and often discourage them from program sponsorship.
According to the GAO. “Fiduciaries have a number of responsibilities, such as duty to act
prudently, in the sole interest of the participants and beneficiaries, and to diversify the
investments of the plan.” This responsibility can be difficult as employers are entrusted with
balancing risk and selecting proper investment funds for their participating employees. Many
small business owners have limited experience in financial investment so finding the best options

' NFIB Research Foundation. National Small Business Poll - Payroll Vol. 6 Issue 1. 2006.

2U.5. Government Accountability Office. Private Pensions: Better Agency Coordination Could Help Small Employers
Address Challenges to Plan Sponsorship. Washington: Government Printing Office, March 2012, pg.21.

3 NFIB Research Foundation. National Smafl Business Poll ~ Tax Complexity and the IRS Vol. 6 Issue 6. 2006.

* GAD, Private Pensions, 22.
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for a diverse workforce is difficult. Consulting with plan professionals can help small employers
understand fiduciary rules and make better investment decisions but doing so costs money.
Additionally, some employers have an exaggerated sense of liabilities as a fiduciary and
therefore avoid sponsoring a plan out of fear of litigation.”

Small employers often cite lack of financial resources as barriers to offering retirement plans.
The first priority of small employers, especially those with lower profit margins or unstable cash
flow, is to stay in business. Such businesses are generally less willing to sponsor a retirement
plan because of the plan’s start-up costs and on-going costs involved with maintaining the plan.
In the GAO report, small employers state that “general economic uncertainty makes them
reluctant to commit to such long-term expenses.” As such, these businesses generally need to
reach a certain level of profitability before feeling confident about offering a plan to their
employees.®

Time and personnel considerations also deter small employers from sponsoring retirement plans
as they themselves do not have time to spend on plan implementation and lack the personnel to
take on the extra responsibilities. Many small employers believe that a retirement plan would
require daily attention and that is extra time that they cannot fit into their busy schedules.”

Small employers are less likely to sponsor retirement plans if their employees show limited
interest in such a program. In an NFIB Small Business Poll, 82 percent of small employers
believed that employees would prefer a compensation increase equivalent to $1.00 per hour in
added wages or salaries over increasing employee benefit programs.® Also, numerous smail
employers stated that employees were more concerned and interested in healthcare benefits than
they were in retirement benefits. An NFIB Small Business Poli confirmed this preference as
79% of small business owners offered health insurance before pension benefits.®

Again, NFIB appreciates the Special Committee on Aging taking a closer look at both the
challenges small employers face regarding retirement plans as well as the different options small
businesses have available to them for offering retirement. We look forward to working with you
on these issues in the future.

: GAQ, Private Pensions, 22.

€ tbid, 27.

? ibid, 28.

® NFIB Research Foundation. National Small Business Poll ~ Compensating Employees Vol. 3 issue 2. 2003.
° NFIB Research Foundation. National Small Business Poll ~ Retirement Vol. 5 Issue 3. 2005.
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My thanks to the Committee for conducting the March 7 hearing to explore the
opportunities to expand workplace savings programs among small employers. [ was
fortunate enough to assist this Committee with its past work on Fee Disclosure - a VERY
effective body of work that is making a real and positive difference in the lives of plan
participants even today before the July 1 effective date. I'm writing in hopes of helping to
create that same effect on expanding coverage.

According to EBRI, nearly 40 million American workers in small companies do not have
access to a workplace savings program and unless that changes, they will not enjoy their
current standard of living through retirement.

My company, PAi, has been focused on bringing affordable retirement plans to small
employers for nearly 30 years. In that time we have and continue to provide services to
tens of thousands of employers and hundreds of thousands of their employees. We have
partnered with many different financial services firms as well as other “Business to
Business” brands.

To date, most efforts to inspire small businesses to adopt workplace savings plans have
been focused on the wrong problem - plan design and products.

Having worked with tens of thousands of employers over the years through a number of
different brands and partners we can confidently state that small business plan adoption
has two phases. Phase one is the decision to have a plan. Phase two is the implementation
of a plan.
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Phase One is the problem. As an industry and as policy makers, we’'ve spent too much time
on Phase Two. It's time to change that and work together on Phase One,

Before [ expand on Phase One, allow me to dispel the myths around Phase Two in one
simple statement. For the last ten years, any small business in the country, on a mobile device
or computer, can install a full service 401k plan from a recognizable brand with online
service, professional call center support and best in class assets - in approximately ten
minutes - for about the same price you'd pay monthly for a cell phone bill or cable television
bill.

When we were contacted by the Committee about the March 7 hearing, we surveyed our
customer base and we looked at our customer data and found the following to be true.

1. Small businesses decide to adopt a workplace savings program - when “it's time”.
Not before. “It’s time” has three consistent definitions. “I have enough employees”,
“I have enough revenue” or “I have enough profit”. There is no consistency to the
definition of “enough” - it’s personal and circumstantial.

2. When a small business decides that “it's time”, they buy a plan in 90 days after
talking to no more than three people and commonly 1 person.

3. When they decide to buy a plan, they have no difficulty finding a suitable option
among current plan designs - low deductible contributions with little administrative
burden or high deductible contributions with fees associated with administration.
There are plenty of options today for individual choices and individual needs.

As an industry and as policy makers we need to work together to take the focus off of Phase
Two and concentrate on Phase One, Phase One - “It's Time” is a bigger problem with a
bigger audience and fewer definite solutions.

How do we accelerate the “It's Time” campaign? Some ideas follow -

e The Auto IRA jointly proposed by Brookings and Heritage and captured in various bills
over the years is the fastest and simplest and most effective. It works in other
countries. It clearly represents the problem - “If you're working, you should be saving.”
The Auto IRA will reduce the cost of distribution - the largest cost in the system today
in small plans. If I may adapt a phrase from history ~ “The Auto IRA is the worst form of
national workplace savings policy with the exception of everything else anyone has
tried.” While it's an unpopular proposal, its effectiveness has been proven in other
countries.

s Wall Street and Washington need to stop talking to each other and start talking to Main
Street. As an industry we too often allow the technical work - important work that it is
- take up our message space. Rather than talk about target date funds and the various
science and philosophy around them, we should be talking to Main Street about
automatic enroliment and retirement readiness. Time spent by industry firms debating
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and adjusting to new plans and regulatory proposals should instead be put into talking
to our customers about retirement readiness.

s  We need to shift the perception of “it's time” from a business cycle to an individual life
cycle. When we shift the business owners thinking from “this year” to “this life” - they
will install one of those “ten minute cable bill” types of plans. No one company can be
successful in that. We need a joint industry and government campaign to link the
problem {retirement readiness) with the available solution. “Business Owners are
Participants too,” We need to be creative and innovative and get into the social media
space.

I'll close with a couple of observations.

Multiple Employer Plans (MEPs) - their potential greatest value is in adding voices to the
visibility campaign. We think the rules should be clarified for the public. There are good
MEPs and bad MEPs just as in anything. In truth, there is little cost or structure advantage
to a MEP anymore. In days past, small plans were only offered expensive share classes.
Today, small plans can choose from a wide variety of fund choices and pay for those choices
in a manner that suits them. MEPs should be viewed as additional messaging and
distribution opportunities. They should in all respects have a level playing field with non-
MEPs for purposes of limits, testing, etc... MEP’s are not less expensive to run (as a matter
of fact, if poorly designed, they can add tremendous expense). Fiduciary services available
in MEP’s are available to individual plans.

And finally, our private retirement system is going through evolution just like every other
industry. What started out as complex and mysterious and exclusive has become easier,
more transparent and more affordable. The brands, brokers, advisers and business groups
that have participated in this industry have moved “401k” from an obscure section of the
tax code to mainstream thinking and mainstream media. Their success has been
undeniable and we've very much enjoyed being a part of that. The fact that nearly 40
million American small business workers do not have access to a workplace savings
program cannot be blamed on an industry not spending enough, not being creative enough
or not caring enough.

To paraphrase Victor Hugo - “All the armies of the world are no match for an idea whose
time has come.”

The private retirement system will continue on its path of success. Education and
innovation will see to that. To accelerate the evolution we must actively shift the public
focus from Phase Two to Phase One and from the business cycle to the life cycle of the
workers we serve. It will take a joint effort by the government, the retirement industry and
the business community generally to raise awareness and engage small business owners in
“the cable bill that pays”. And - “It's Time” for us to get together and do so.
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The U.S. Chamber of Commerce is the world's largest business federation, representing
the interests of more than three million businesses and organizations of every size, sector,
and region.

More than 96 percent of the Chamber's members are small businesses with 100 or fewer
employees, 71 percent of which have 10 or fewer employees. Yet, virtually all of the

nation's largest companies are also active members. We are particularly cognizant of the
problems of smaller businesses, as well as issues facing the business community at large.

Besides representing a cross-section of the American business community in terms of
number of employees, the Chamber represents a wide management spectrum by type of
business and location. Each major classification of American business — manufacturing,
retailing, services, construction, wholesaling, and finance — numbers more than 10,000
members. Also, the Chamber has substantial membership in all 50 states.

The Chamber's international reach is substantial as well. We believe that global
interdependence provides an opportunity, not a threat. In addition to the U.S. Chamber of
Commerce's 101 American Chambers of Commerce abroad, an increasing number of
members are engaged in the export and import of both goods and services and have
ongoing investment activities. The Chamber favors strengthened international
competitiveness and opposes artificial U.S. and foreign barriers to international business.

Positions on national issues are developed by a cross-section of Chamber members
serving on committees, subcommittees, and task forces. Currently, some 1,800 business
people participate in this process.
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U.S. CHAMBER OF COMMERCE
March 7, 2012

The U.S. Chamber of Commerce would like to thank Chairman Kohl, Ranking Member
Corker, and members of the Committee for the opportunity to provide a statement for the
record of the hearing entitled “Opportunities for Savings: Removing Obstacles for Small
Business,” which is being held on March 7, 2012.

According to the U.S. Small Business Administration, small businesses (less than 500
employees) rePresent 99.9% of the total firms and over half of the workforce in the
United States.” Consequently, ensuring adequate retirement security for all Americans
means encouraging small businesses to participate in the private retirement system.
Small businesses, in general, face significant hurdles and may view retirement plans as
yet another potential obstacle and therefore, choose not to establish them.? Thus, there
have been significant efforts to provide incentives and encourage small business owners
to establish and maintain retirement plans.’

Despite the obstacles, however, and due to certain incentives, small businesses are having
success in the retirement plan arena. Small businesses with less than 100 employees
cover more than 19 million American workers.* Most of these small business employees
enjoy generous annual retirement plan contributions from their employers, often in the
range of 3 to 10 percent of compensation. Nonetheless, there is still more that can be
done to encourage small business owners to participate in the private retirement system.

'U.S. Small Business Administration Office of Advocacy estimates based on data from the U.S. Dept. of
Commerce, Bureau of the Census, and U.S. Dept. of Labor, Employment and Training Administration.

? Part of the reason why small business lags behind in retirement coverage is that in the first 4 years of a
small businesses’ existence, they are generally fighting for their lives. Across all sectors, nearly 40 percent
of new establishments fail after two years and over 50 percent fail after 4 years, Survival and Longevity in
the Business Employment Dynamics Data, Amy E. Knaup,

http://www. bls.gov/opub/mlr/2005/05/vessum.pdf.

¥ Under the Economic Growth and Tax Relief Reconciliation Act of 2001 (“EGTRRA”) that was made
permanent by the Pension Protection Act of 2006 (“PPA”™) small businesses may claim a tax credit for
establishing a retirement plan equal to 50% of qualifying costs up to $500 per year for the first three years.
In addition, the PPA instituted a number of additional positive reforms including the creation of the Roth
401(k), simplification of a number of complex administrative requirements, and the creation of the DB(k)
for small businesses.

“Patrick J. Purcell, Congressional Research Service (CRS) Report for Congress, Social Security Individual
Accounts and Employer-Sponsored Pensions, February 3, 2005, Table 2. Employee Characteristics by
Employer Retirement Plan Sponsorship, 2003 at CRS-5.

3




178

In April, the Chamber intends to release a white paper entitled “Private Retirement
Benefits in the 21" Century: A Path Forward” The paper makes recommendations for
all retirement plans and includes a special section for small business plans to address the
unique challenges faced by small businesses. In our statement today, the Chamber would
like to focus on one particular recommendation from the paper - facilitating the
expansion of multiple employer plan designs.

Many small employers, like larger employers, offer benefits to their employees. Other
small businesses would like to start retirement benefits but face significant burdens. One
way to increase retirement plan sponsorship among small businesses that do not sponsor
plans currently would be to facilitate and expand the use of multiple employer plans
(MEPs). MEPs offer an attractive and cost-efficient alternative for small businesses for
which a stand-alone 401(k) plan is not feasible.

A MEP is a single plan that is maintained by a MEP sponsor and one or more unrelated
employers (“adopting employers”™). Common sponsors of MEPs include professional
employer organizations, human resource outsourcing organizations, and some
associations. MEPs permit adopting employers to enjoy many of the features and benefits
of a 401(k) plan, such as flexibility in plan design and higher deferral limits, without
having to sponsor a stand-alone plan. Certain ERISA requirements, such as
discrimination testing, must continue to be conducted by each adopting employer as if it
were maintaining a separate plan. In addition, for tax purposes, each adopting employer
may deduct the contributions it makes on behalf of its employees, including, in the case
of a professional employer organization arrangement, worksite employees from whom it
receives services.

The greatest advantage of the MEP is the centralized functions that the MEP sponsor can
provide. Costs are shared among the adopting employers, regardless of the number. For
example, one plan administrator, trustee and named fiduciary can act for the entire MEP.
The MEP can provide centralized payroll, one investment line-up, and one annual report
and audit for the entire plan. This translates to substantial economies of scale and cost
efficiencies over stand-alone plans for small businesses.

However, there are also significant disadvantages to participation in a MEP. The biggest
of these is that every employer is jointly liable for the testing and funding mistakes of
every other employer in the MEP. This liability can be a daunting hurdle for many small
employers. In addition, some employers may be discouraged by the inability to find a
MEP sponsor or by the notice and disclosure requirements that are not completed by the
plan administrator.

Changing several of the rules regarding MEPs could significantly expand their use. For
one, the Chamber recommends the implementation of safe harbors for MEP sponsors and
adopting employers that would immunize them from non-compliant adopting employers.
Also, we recommend that the ERISA reporting and disclosure obligations be simplified.
In addition, the Chamber recommends that the DOL clarify that “employer commonality”
is not required to establish a MEP. While the Chamber believes that there is no basis to
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apply this requirement to MEPs, there is sufficient ambiguity to create reluctance on the
part of the employers who might otherwise consider participation in a MEP.®

The challenges facing small business plan sponsors are substantial. In the current
economic environment, it is more important than ever that Congress focus on
encouraging the implementation and maintenance of retirement plans by small
businesses, and MEPs could be a viable vehicle for doing so. The Chamber appreciates
the opportunity to express our thoughts and looks forward to working with you and other
interested parties to help shore up the retirement security of American workers through
the provision of retirement plans established and maintained by small businesses.

® Under ERISA’s definition of an “employer” that can sponsor a retirement plan, the independent provider
of a MEP can be construed as a person “acting indirectly” in the interest of an employer in relation to an
employee benefit plan, and a group of participating employers can be reasonably construed as a group of
employers acting in such capacity. (ERISA section 3(5). By way of contrast, in two often-cited ERISA
Advisory Opinions, the DOL found that certain organizations that were not organized primarily for the
purpose of providing retirement benefits, and were open to membership by individuals and other non-
employers, were not bona fide groups of employers, and therefore, were not employers under ERISA. (See,
ERISA Adv. Op. 83-15A (March 22, 1983); and ERISA Adv. Op. 88-07A (March 28, 1988). Thus, the
Chamber believes that these Advisory Opinions can be differentiated in cases in which the “members” must
be employers.
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