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MEDICARE ADVANTAGE MARKETING AND
SALES: WHO -HAS THE ADVANTAGE?

WEDNESDAY, MAY 16, 2007

U.S. SENATE,
. SPECIAL COMMITTEE ON AGING,
Washington, DC.

The Committee met, pursuant to notice, at 11:49 -a.m., in room
SD-106, Dirksen Senate Office Building, Hon. Herb Kohl (chair-
mari of the committee) presiding. .

Present: Senators Kohl, Wyden, Whitehouse, and Smith.

OPENING STATEMENT OF SENATOR HERB KOHL, CHAIRMAN -

- The CHAIRMAN. I thank you all for being here today, and I apolo-
gize for having kept you waiting an hour. As you know, there were
a series of votes on the floor of the Senate, which dp]ayar] the be-
ginning of this hearing.

$ndave.
vanrfhn]nce wo wonld like to welecome you all here today:

particularly want to thank our witnesses for taking time out of
their busy schedules in order to be with us.

Today, we will examine the sales and marketing practices involv-
ing Medicare Advantage plans. I want to make it clear at the out-
set that we are not taking any position on the benefit or relative.
cost of Medicare Advantage. These plans may be appropriate and
beneficial for many individuals under the right conditions.

Rather, this focus and our concern today is with the numerous
and widespread complaints involving the sale and marketing of
Medicare Advantage plans, which are being aggressively promoted
all around our country.

For those of you not familiar with Medicare Advantage plans,
they are private-plan options ranging from managed care to private
fee-for-service plans, which are offered to Medicare beneficiaries as
an alternative to traditional Medicare.

While they have been in existence for some time, Medicare Ad-
vantage plans are now the fastest growing segment of the Medicare
world and are an increasingly profitable enterprise for many plan
sponsors. Unfortunately, widespread confusion and, in some cases,
outright misrepresentation and even. fraud, have been associated
with the sale of these plans. Complaints appear to be nationwide
and a troubling pattern has emerged.

So today we will hear from two distinguished State insurance
commissioners, Sean Dilweg of Wisconsin and Kim Holland of
Oklahoma. They will outline the problems associated with Medi-
care Advantage plans and tell us what some States, as well as the
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National Association of Insurance Commissioners, are doing to ad-
dress them.

Our investigation has revealed a disturbingly consistent picture,
one which only seems to be growing. Countless seniors purchasing
Medicare Advantage plans have been preyed upon and unwittingly
taken advantage of by insurance agents.

Seniors have been removed from traditional Medicare without
their knowledge, signed onto plans that they cannot afford, mislead
regarding coverage and told that their doctors accept these plans
when, in reality, they do not. This, of course, is not acceptable.

One of the most troubling problems that we have seen involves
insurance agents misrepresenting and marketing Medicare Advan-
tage plans in inappropriate manners in place such as within nurs-
ing homes. We will hear more about that from Sherry Mowell, an
investigator from Georgia.

Just as seriously, many insurance-sales agents simply do not un-
derstand the important differences between traditional Medicare
and the multitude of other plans available to seniors, including the
Medicare Advantage plans that they are peddling. Too many of our
seniors are paying a terrible price for those frauds, misunder-
standings and outright ignorance.

We will also be learning about the sales training received by the
insurance agents selling Medicare Advantage plans. At our request,
plan sponsors have provided the Committee with an array of well-
developed and impressively written training manuals and pro-
grams required for those who sell Medicare Advantage. Sadly, what
1s on paper does not always translate into the real world. In this
case, not by a long shot.

Last, we will examine the details of the Federal-State oversight
partnership, as it concerns Medicare Advantage sales and mar-
keting. Based on current law, CMS has exclusive authority to in-
vestigate and discipline plans marketing and selling Medicare Ad-
vantage products.

The States have been permitted to investigate and enforce viola-
tions against insurance agents only. This unusual arrangement,
which some might call a “preemption of authority,” seems to have
left a sizable enforcement gap that has exacerbated the problems
found by the Committee.

To address this, I have begun working with the National Associa-
" tion of Insurance Commissioners and other stakeholders to develop
legislation that would give States expanded authority to oversee
plans and agents.

We are not suggesting today that CMS has done nothing to ad-
dress these problems or that CMS officials are unconcerned about
them. According to some State officials, CMS regional offices have
made legitimate efforts to lend a hand, as they should, particularly
when fraud and confusion have left our seniors with health-insur-
ance gaps and unnecessary additional costs. Nevertheless, it is
clear that a major disconnect in oversight exists; one that needs to
be addressed immediately.

I am pleased that today’s hearing is already having a positive ef-
fect. In the last weeks, Medicare Advantage plans announced ini-
tiatives to reform their marketing-and-sales practice guidelines.
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The Americas Health Insurance Plans,- AHIP, is here today:to
discuss its new initiative to strengthen training for its member
agents and brokers. This-is a good start, but it is only a start.

As we know, the number.of Medicare Advantage plans being of-
fered to beneficiaries is growing rapidly. So we must remain v1g1-
lant in our oversight of these plans, and I intend to do so.

If more hearings are necessary to hold feet to the fire, then we
will do that. Cleaning up these marketing-and-sales practlces is a
high priority of mine. So let me be clear: - This issue. will not go
away after this hearing; and, of course, neither will 1.

We look forward to hearmg from our witnesses today, with whom
we will work to identify.and address and shortcomings in the mar-
keting and selling of Medicare Advantage plans. -

At this time, we would like to call our first panel witness, who
is Abby Block. She is from the Centers for Medicare and Medicaid
Services, CMS. Ms. Block is the director of the Center for Bene-
ficiary Choices at CMS. Prior to assuming her current responsibil-
ities, she was a senior advisor to the CMS administrator.

She has worked extensively with the. States’ health plans and
beneficiary advocacy groups on Medicare Advantage plans and the
issues we are” discussing today. She is a very well-versed, very
knowledge expert.

We are very pleased to have you with us today, Ms. Block, and
we would be pleased to receive your testimony. . N

STATEMENT OF - ABBY L. BLOCK, DIRECTOR, CENTER FOR

BENEFICIARY CHOICES, CENTERS FOR MEDICARE AND
MEDICAID SERVICES (CMS), BALTIMORE, MD -

"~ Ms. BLock. Thank you for inviting me to discuss Medlcare Ad-
vantage and, in partlcular marketing compliance.

Medicare Advantage is*a valued, important option for millions of
people with Medicare. Working closely with Congress, we have re-
fined Medicare Advantage over the years to promote strong plan
participation across the country.

With a vibrant marketplace of plans-for - 2007 beneﬁc1ary enroll-
ment is'now at an all-time high. I am proud of these successes and
stand committed to work with you in the days ahead to preserve

- choice for people with Medicare-

I am pleased to report that this year, beneficiaries selecting a
Medicare Advantage plan are receiving, on average, an estimated
$86 per month in benefits over and above what original Medicare
provides. Such additional benefits vary by plan, but can include:
lower cost-sharing, enhanced Part D prescription drug coverage,
Part B and D premium reductions; and, access to items and serv-
ices like hearing aids, routine phys1cals or vision exams that origi-
nal Medicare does not cover.

"Regardless of the programs’ successes, CMS. takes recent reports
of aggressive marketing of some products very seriously. We have
stepped up supervision. I want to talk today about some of the
ways that CMS is building upon lessons learned and information
gathered during 2006.

CMS: enforcement for marketing v101at10ns ranges from issuing a
warning letter or corrective action plan to suspending enrollment
and even, ultimately, terminating a plan from the program. This

-
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year alone, we have fined plans more than $400,000 in civil mone-
tary penalties for failing to provide information to beneficiaries in
a timely manner. Also, at present, 98 Medicare plans are on a cor-
rective action plan to fix identified problems and allow CMS to
monitor their progress.

Our experience shows that, on occasion, private fee-for-service
plans have not been clear about what they offer our beneficiaries
and what they don’t provide. Therefore, for 2008, we will require
plans to include specific, unambiguous language in all marketing
materials, enrollment materials and sales presentations laying out
what a beneficiary can expect if he or she signs up for a plan, and
call all new applicants to confirm that they do, in fact, understand
the features of the plan and wish to enroll. In fact, in some of our
corrective actions underway now, we already have those require-
ments in place.

Our utmost concern is to aid and protect the beneficiary. There-
fore, beneficiaries and enrollees mislead by a plan are given an op-
portunity to switch to another plan. In addition, during the first
quarter of every year, all enrollees already have the opportunity to
switch out of private fee-for-service plans or any other MA plan for
any reason and select another option.

Marketing complaints are handled differently, depending on the
nature of the issue. For example, CMS handles violations of our
marketing guidelines. Issues involving fraud and abuse go to the
medics, our program integrity contractors. Allegations of fraudulent
marketing and enrollment go to the OIG. Finally, States handle
complaints about licensed agents and brokers.

CMS is taking many steps to identify organizations in need of
compliance intervention, including monitoring complaints by con-
ducting secret shoppings of sales events across the country. In ad-
dition, stressing relationships with State regulators are key to en-
suring that marketing is conducted appropriately.

Specifically, CMS works cooperatively with the National Associa-
tion of Insurance Commissioners and State departments of insur-
ance to develop a model compliance and enforcement Memorandum
of Understanding. So far, 20 States and Puerto Rico have signed
the MOU that will enable us to share information about non-com-
pliant marketing activities.

CMS plans to issue soon a proposed rule that will facilitate over-
sight for Medicare Advantage plans and Part D prescription drug .
plans. The rule proposes new provisions to strengthen and rein-
force Medicare’s compliance provisions for detecting, preventing .
and correcting fraud, waste, and abuse.

These are only the initial steps we are takmg to ensure that
Medicare beneficiaries are not being misinformed, misled or de-
frauded. We are holding plans responsible for the actions of both
employed and independent agents selling their products. This in-
f{ludes requiring documented training of marketing agents and bro-

ers.

Finally, I want to assure you that the vast majority of seniors
who bought Medicare Advantage products are satisfied with their
plans and the services they are receiving. I am confident we will
see continued high levels of plan compliance with marketing re-
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quirements, along with significant improvements where necessary
on this critical front.

Thank you again for the opportumty to. speak with you today I
look forward to answering your questions.-

The CHAIRMAN. Thank you, Ms. Block.

Before we get to questions for you, we would like to hear from
our Ranking Member, Senator Smith, as well as Senator
Whitehouse.

Senator SMITH. Thank you, Senator Kohl, for calling this impor-
tant hearing on a very vital issue.

I want to apologize to our witness. You have heard me complam
in the past that the leadership of the Senate should check with the
Aging Committee before they schedule votes. We apologize to the
witnesses. We thank you for your indulgence and your time. We re-
spect it deeply, especially this particular issue.

I want to make a distinction, which I hope folks who are inter-
ested will understand. I find abhorrent the stories which I have re-
cently read, particularly, in the New York Times, that talk about
marketing and abuse. These things must be routed out. All stake-
holders who would like to see this program continue need to under-
stand that, if left unchecked, this will undermine confidence in the
program.

Having said that, I want to make clear my belief that Medicare
Advantage and Medicare Part D are not bad simply because they
are private delivery systems. These programs are working. They

nan “rnv]z ]’\offnr 12"+ to o" “rl\n ‘ho‘rn an intaract in tha santinnad
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success of these programs, it comes to each of us individually to do
all that we can to fix the problems and to fix them fast.

What I did when I was Chairman and now, as Ranking .Mem-
ber—and I share the Chairman’s concern—what I began to do in
the. 109th Congress is to provide oversight. -Some of what I am
learning, I don’t like. It needs to change. So we will continue that
oversight with the view, at least, from my view, to preserving and
strengthening these programs that do so much good, help so many
people, particularly, in rural places.

So any company with an interest in either prescription drugs or
Medicare Advantage: Get on top of this and get on. top of it fast.

. The CHAIRMAN. Thank you very much, Senator Smith. .

Senator Whitehouse.

Senator WHITEHOUSE. Mr. Chairman, I just want to say thank
you for holding this hearing. I think it is very important. I am glad
that you and the Ranking Member are leading on this issue.

As an attorney general in Rhode Island, I saw over and over
again how seniors were targeted for all sorts of scams.and fraud
and abuse; how lists of seniors were traded among people who

played in this arena. I saw firsthand how easy it is to target the .

senior population.

The- other thing that I have seen is a senior populatlon that de-
pends on the provision of healthcare services—any risk to that is
extraordinarily frightening for them. When you combine those two
together—the fear that so many seniors have related to their con-
tinued provision of healthcare coverage, and their vulnerability as
well, this kind of marketing hits in a particularly dangerous area.
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So I think it is really important that we are doing this, and I ap-
preciate the testimony of all the witnesses.

The CHAIRMAN. Thank you very much, Senator Whitehouse.

Ms. Block, in a front-page article in the May 7th New York
Times, you were quoted as saying, concerning Medicare Advantage
sales and marketing, that, quote, “Providers and people with Medi-
care clearly do not understand this product,” unquote.

I would like to ask you what you meant by that comment and
what is CMS doing to ensure that beneficiaries and insurance-sales
agents do understand the Medicare Advantage product before they
purchase it.

Ms. BLock. Well, the comment was addressed specifically to the
private fee-for-service product and not the Medicare Advantage
product, in general. I truly believe that many people, including pro-
viders, as well as beneficiaries, have found the private fee-for-serv-
ice product confusing. Some of that confusion, unfortunately, has
been perpetuated in the way that product has been marketed.

So we are taking a number of very meaningful steps, including
and in addition to the specific things that we have specific plans
doing, under Corrective Action Plans (CAPS) that are already in
place because of marketing violations that have occurred in 2006
and 2007.

But we have added some very specific requirements, including
documentation of training programs by the plans and disclaimer
statements. I even have some examples with me of drafts of what
those statements will look like. These statements, which are for
both beneficiaries and providers, explain very clearly what a pri-
vate fee-for-service plan is and, more importantly, what it is not,
which is what I think is what confuses beneficiaries.

We are going to require all of the plans in every presentation in
all of their materials to include these statements—these very clear
statements—for both beneficiaries and providers so that there will
be true transparency, true accuracy of information.

We are also requiring all of the plans to do callbacks to people
who enroll in one of the private fee-for-service plans to make sure
that, in fact, they, first of all, actually chose that plan—that they
actually signed the application—and then, second, that they truly
understand the provisions of the product they have purchased and
that they truly intend to be in that plan because they believe it
meets their needs. A

The CHAIRMAN. Thank you.

Senator SMITH.

Senator SMITH. Thank you, Mr. Chalrman

Ms. Block, thank you again for being here. I believe we will hear
~ from members of the second panel that States are frustrated by the
preemption provision in the Medicare Modernization Act. This pro-
hibits them from taking action against Medicare plans in their
States that may be engaged in inappropriate and often-illegal mar-
keting and enrollment actions.

I believe we will also hear from the second panel that CMS is
not living up to its responsibilities to police these plans. So with
this in mind, is there value in considering rolling back the preemp-
tion policies; creating a better partnership between the States and
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CMS; or, at a minimum, reestablishjng the State appointment
laws? )

Ms. BLock. Well, I can’t tell you how critical I believe it is that
CMS and the States work closely together. We are strong advocates
of a partnership between CMS and the States.on this issue. We un-
derstand that we share-the concern for the well-being of Medicare
beneficiaries.

For that reason, we worked with the National Association of In-
surance Commissioners to develop the Memorandum of Under-
standing, which, now, will help us to communicate better, to share
information; to make sure that each of us is holding up our end in
terms of what needs to be done to make 100 percent sure—and you
will hear again and again today-—and I said it at the last hearing
that 1 was at—there is zero tolerance for ‘Medicare beneficiaries
being deéceived in any way about the products that they are being

sold.

We are in total agreement on that.

Senator, SMITH. But. does the Medicare Memorandum of Under-
standing—is that sufficient, or do we need to roll back this preemp-
tion provision?

Ms. BLock. I think that the Memorandum of Understandlng
needs to be given a chance to work. We have 20 States that have
signed the memorandum so far, and Puerto Rico. I would hke to
see the rest of the States do that as well.

We have a group working closely with the NAIC to work tnrougn
how this is going to work in terms of processes, procedures-and so
on. I think that, clearly—and I know the comparison has been
made to Medlgap and the State supervision of Medigap. However,
Medigap is somethmg that. beneﬁc1ar1es purchased with their own
money..

The Medicare Advantage plans are heav11y federally funded. So
I believe it is critical that the Federal Government maintain super-
vision and oversight of those plans. They are our contractors. There
are huge amounts of Federal funds going into that program. It is
a-Federal program. I think we need to work as closely as possible
with the States; and I can’t emphasize that enough. But I think the
Federal Government, rightfully, has the supervisory authority.

Senator SMITH. Wou]d there be value, then, in reestabhshmg the
State appointment laws in the interim? .

Ms.- BLock. Well, I think that is something that we could.go back
and think about. I understand that there has been some confusion
about the appointment laws and, also, I understand that some of
the plans actually do appointments voluntarily. So that is some-
thing that we could, certainly, go back and loek at and talk w1th
NAIC and the States and the Committee about.

-But the critical point, I think, is that this is a Federal program
and we want to work as closely as possible through the mecha-
nisms that we have developed to do this jointly with the States in
a way that, basically, achieves our common goal, which is to protect -
the beneficiaries.

Senator SMITH. Well, one plan that I beheve is testlfylng today
has an excerpt from a document that reads, “Now is the time to
sell aggressively. Use the urgency of the 1mped1ng deadhne to drive
decisions with a 'Buy now or miss out” sales proposition.” I am won-
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dering if, in your view, Ms. Block, this is standard-operating sales
pitch. Is this common: “Buy now or miss out”? Are their agents un-
able to answer beneficiaries’ questions? Does any of this violate
CMS guidelines?

Ms. BLOCK. Well, certainly, agents are required to be able to an-
'swer beneficiaries’ questions, and that is the point of the docu-
mented training.

It is absolutely critical that everybody who is out there selling
this product—whether the agent is actually employed by the plan
or whether it is a contract broker or agent—first of all, under-
stands the Medicare rules clearly and, second, fully understands
the product that they are marketing. So that is something we are
monitoring very, very carefully.

Again, we stepped up our supervision of the tralmng programs
for the coming year to make sure that the people who are out there
selling know the product that they are selling.

Senator SMITH. Does CMS have a sense of urgency that some of
the unscrupulous things that may be going on may be undermining
the whole effort?

Ms. BLocCK. Absolutely. We share the sense of urgency. We be-
lieve very strongly that we need to get this under control, that we
need to make sure—and I do want to say I think we are talking
about some bad apples. Bad apples cannot be tolerated. I don’t
want to see the whole program disparaged as a result of the really
unacceptable behavior of—

Senator SMITH. Well, I don’t either. I don’t want to see that hap-
pen either.

Ms. BLOCK [continuing]. Some actors.

Senator SMITH. I think we we will see it succeed.

Many of the beneficiaries who were enrolled in policies that don’t
meet their needs, they are going to end up returning to traditional
Medicare. Doing so, I am wondering what the unanticipated impact
might be on the Medicare program; that is, if beneficiaries, who
have been stuck in an unsuitable MA plan for an entire year due
to lock-in provisions, go without needed medical care due to lack
of provider access and/or cost and then return the Medicare during
the next enrollment cycle, are we going to be dealing with a sicker
and more costly patient—a patient population that is just cycling
back in?

I mean, this is the danger. We are not making it better. We are
making it worse if the bad apples aren’t harvested real quick and
thrown out.

Ms. BLOCK. Senator, just let me say about that if any beneficiary
has enrolled in a Medicare Advantage plan because they have, in
any way, been misled or deceived, they can immediately request
that they be returned either to original Medicare or have the option
of electing a different Medicare Advantage plan. That is in place.
We give a special enrollment period to any beneficiary in that situ-
ation.

Senator SMITH. Great. Thank you.

The CHAIRMAN. Just one additional question, followmg up on one
of Senator Smith’s points—later on this morning, one of our State
insurance commissioners will testify that a letter on the Medicare
Advantage sales and marketing practices, representing the views of
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the National State Commissioners Association, took 10 months to
be answered by CMS. This was during a perlod when the sales
problems were growing rapidly in the States. .

How do you account for that fact that it took almost a year to
respond to a complaint regarding -sales practices, when, at the
same time, you are saying that you attach a great sense of urgency
to prevent ‘these kinds of practices?

Ms. BLOCK. Well, Senator, let me say that you all are aware—
and we have stated repeatedly that we had some startup issues at
the beginning of the program, mostly systems issues, that needed
to be addressed.

So during the initial period, probably the time that you are talk-
ing about, we were very much focused on those issues and those
issues that involved .enrollment and making sure that we got the
enrollments right and that people ended up in the plan that they
had selected and so on.

Much of that, of course, was connected with the new prescription

drug program and the fact that we were moving about 6 million .

from Medicaid coverage to Medicare coverage, so my apologies for
any delay in responding to correspondence. Believe.me. I hope: we
are doing better now. I think we are.

But if there was an inordinate delay at one point in time, I am
sure it was because we were caught up in trying. to solve a lot of
problems that, fortunately, in 2007, have diminished dramatically
so that we are not in that situation now. _

That is one of the reasons that we can now turn our attention
to these markeiing issues and focus on them with the same atten-
tion that we gave to the systems issues that we had at the begin-
ning of last year.

The CHAIRMAN. Well, we thank you very much, Ms. Block. You
have been a very good witness. Obviously, you are more than will-
ing and eager to cooperate in improving the program. We look for-
ward to working with you.

Ms. BLocK. Thank you, sir.

The CHAIRMAN. Thank you.

[The prepared statement of Ms.. Block follows:]}
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Testimony of
Abby L. Block, Director
Center for Beneficiary Choices
Centers for Medicare & Medicaid Services
Before the
Senate Special Committee on Aging
On
Medicare Advantage Sales and Marketing Oversight

May 16, 2007
Good afternoon Chairman Kohl, Senator Smith and distinguished members of the
Committee. 1am pleased to be here today to discuss the oversight of sales and
marketing by Medicare health plans — Medicare Advantage (MA) organizations and

Medicare Part D prescription drug plan sponsors.

Building on lessons learned and information gathered during 2006, the Centers for
Medicare & Medicaid Services (CMS) has strengthened its oversight of MA
organizations and Part D sponsors this year. For example, CMS has improved its method
for identifying companies for compliance audits, making more efficient use of the
resources available for ensuring compliance, and developing a closer relationship with

State regulators.

CMS has developed a contractor risk assessment methodology that identifies
organizations and program areas representing the greatest compliance risks to Medicare
beneficiaries and the government. CMS will direct its resources to those high risk
contracts. We envision that this approach to oversight will include a mostly centralized
data-driven program, fueled by data provided by contractors and beneficiaries. While

receipt and analysis of data is central to this oversight strategy, regularly scheduled and
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focused/targeted program compliance and program integrity audits will be necessary to
ensure program compliance and document the Agency’s program oversight
responsibilities. CMS anticipates the risk assessment tool to be ready for implementation
and use in January 2008.

Further, CMS is now working with a contractor to ‘augrhent the internal agency resources
available for health plan compliance audits. Among other things, the contractor is
conducting “secret shopping” of sales events across the cour.xtry. Such information
enables CMS to learn firsthand what is happening in the sales marketplace and to identify
organizations for compliance intervention that are not meeting CMS marketing and

enrollment requirements.

CMS also has strengthened relationships with State regulators that oversee the market
conduct of health insurers, including MA organizations and Part D sponsors.
Specifically, CMS worked cooperatively with the National Association of Insurance
Commissioners (NAIC) and State Departments.of Insurance to develop-a model
Compliance and Enforcement Memorandum.of Understanding (MOU). This MOU. .
enables CMS and State Departments of Insurance to freely share compliance and
enforcement information, to better oversee the operations and market conduct of
companies we jointly regulate and to facilitate the sharing of specific information about
marketing agent conduct. To date, nineteen states and Puerto Rico have signed the -
MOU. The nineteen states are: Arkansas, Indiana, Florida, Kentucky, Maryland,

Montana, Minnesota, Missouri, Nebraska, New Jersey, North Dakota, North Carolina,
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Oklahoma, South Dakota, Utah, Virginia, Washington State, Wisconsin and West

Virginia.

More fundamentally, before a plan sponsor is allowed to even participate in Medicare
Advantage or the Part D program, it must submit an application and secure CMS
approval. CMS performs a comprehensive review of the application to determine if the
plan meets program requirements. Annually, plans also must submit formulary and
benefit information for CMS review prior to being accepted for the following contract
year. For each plan sponsor, CMS establishes a single point of contact (Account
Manager) for all communications with the plan. The Account Managers work with plans

to resolve any plan problems, including compliance issues.

CMS continually collects and analyzes performance data submitted by plans, internal
systems, and beneficiaries. CMS has established baseline measures for the performance
data and has been tracking results over time. Plans not meeting the baseline measures are
contacted by CMS and compliance actions are initiated. Actions range from warning
letters all the way through civil monetary penalties and removal from the program,
depending on the extent to which plans have violated program requirements. All
violations are taken very seriously by CMS, with beneficiary protection the foremost

concem.

The recently-released 2008 Plan Call Letter highlights CMS’ ongoing commitment to

strong oversight, announcing new policies and procedures to improve compliance with
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critical program requirements. Oversight of MA marketing activities is a major theme in

the Call Letter, as described in detail below.

CMS uses several mechanisms to ensure that MA organizations conduct marketing -
activities that are compliant with the regulations and marketing guidelines. Organizations
are responsible for the actions of sales agents and brokers whether they are employed or
contracted. They must ensure that agents/brokers are properly trained in both Medicare
requirements and the details of the products being offered. Part D sponsors also must
provide strong oversight and training for marketing activities. bEmploye&s of an
organization or independent agents or brokers acting on behalf of an organization may
not solicit Medicare beneficiaries door-to-door for health-related or non-health-related
services or benefits. Employees, brokers and independent agents must first ask for a
beneficiary’s permission before providing assistance in the beneficiary’s residence, prior

to conducting any sales pmmtat{ons or accepting an enrollment form in person.

CMS oontinu& to make significant progress in overseeing MA brganimtions and Part D
plan sponsors. With ongoing effort and vigilance, 1 am confident we will see continued
high levels of plan compliance with program requirements, along with signiﬁcant‘
improvements where necessary on this crmcal front. Thank you again for the opportunity

to speak with you today. Ilook forward to answering your questions.



14

The CHAIRMAN. We would like to call the second panel at this
time.

Our first witness on the second panel will be Commissioner Sean
Dilweg, who is from my homestate of Wisconsin. Commissioner
Dilweg heads up the Wisconsin Office of the Commissioner of In-
surance.

Following Mr. Dilweg, our second. witness will be Commissioner
Kim Holland of the Oklahoma Insurance Department.

Following Commissioner Holland, we will hear from Special
Agent Sherry Mowell, of the Georgia Office of the Commissioner of
Insurance. .

Finally, we will hear from Mr. Albert Sochor, who is the vice
president and director of marketing for Old Surety Life Insurance.

We welcome you all here this morning.

We will commence with your testimony, Mr. Dilweg.

STATEMENT OF SEAN DILWEG, WISCONSIN OFFICE OF THE
COMMISSIONER OF INSURANCE, MADISON, WI

Mr. DILWEG. Senator, thank you for the opportunity to appear
before you today. I am happy to see you in the Chairmanship and
look forward to working with you and your Committee on this very
important issue.

My name is Sean Dilweg, and I am commissioner of the Wis-
consin Office of the Commissioner of Insurance. I also currently
serve as the Chairman of the Senior Issues Task Force of the Na-
tional Association of Insurance Commissioners, which represents
chief insurance regulators from 50 States, the District of Columbia
and five U.S. territories.

Although I am not testifying in my NAIC capacity today, I will
be supplementing some of my views with the collective views of the
Nation’s insurance commissioners on today’s topic. We are still
working this issue through our organization, but we have been sur-
veying our States on the number of complaints that we have seen
over the last year. :

Today, I will touch upon those marketing complaints. We have
surveyed all of our members and have responses from 43 States
and find a pervasive similarity in what we are seeing throughout
the Nation. '

In addition, I would like to focus on one potential solution, which
was mentioned earlier, in order to solve the problems that seniors
are facing today with the program. That is the Medigap solution.
As I turn and look as to what model might be on the shelf to take
off and look at, I turn the Medigap.

This is a program where the States work very well with CMS
and the plans and the consumers. We worked well with CMS to de-
velop minimum standards for Medigap. That was delegated to the
States to meet those minimum standards. It allowed seniors sta-
bility—something that they seek.

Right now, under the Medicare Advantage plans, we have
changes that occur from year to year. You have the potential for
almost product-dumping in one year, where a plan has zero cost
and gets ramped up in the next year. That is not the type of con-
tinuity that we like to see in our world of insurance.
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To start out, the primary objective of State insurance regulation
is to protect the consumers. My office was vested in our State con-
stitution because consumers throughout our State were facing very
complicated products. Let me say that the Medicare Advantage is
one of the most complicated products we have seen to date. All
health-insurance products are very complicated. These are not,
simply, term-life policies that we wrestle with.

Annually, in Wisconsin, we receive over 8,000 complaints. We
take all of those seriously. Senator, I have a family with two young
children. If I were to sit down and fill out a three-page complaint,
I would hope that that would be taken seriously by the agency that
handles it.

In our complaint process in our State, the company is required
to respond in 10 business days to the consumer. An average case
in Wisconsin lasts 40 days before it is resolved. I would say that
about 50 percent of those—this is across the board—this is not only
in health plans—but I would say that, on average, 50 percent of
those go in favor of the consumer and 50 percent in favor of indus-
try.
In this role across the Nation, insurance departments receive the
whole spectrum of consumer complaints about the Medicare pro-
gram. As I stated before, the NAIC has surveyed the experience of
all department across the country and we have found a common
theme as it relates to high-pressure sale tactics and tactics that,
under our State iaws, are considered unethical at best, and fraud
at worst.

We have seen sales by unlicensed agents and brokers; agents im-
properly portraying that they were from Medicare or from Social
Security to gain people’s trust, seniors who were merely asked for
information about a plan or filled out a sign-in sheet at a health
fair and later discovered they were dis-enrolled from their old plan
and enrolled in a new plan without consent, mass enrollments and
door-to-door sales at senior centers, nursing homes or assisted-liv-
ing facilities.

Under other circumstances, these types of marketing practices I
have described are either prohibited by State laws or unfair or de-
ceptive practices in the business of insurance or would be ques-
tioned by watchful State regulators and controlled by the State reg-
ulatory structure. However, since these cases involve Medicare Ad-
vantage and Medicare Part D, our hands are tied as it relates to
the companies. We obviously have oversight of the agents.

But when my Governor turns to me and says, “What do we need

in our regulatory toolbox to handle these issues?” I say that, as a
State regulator, we have all the tools that we need. We are simply
preempted. We do not have the authority over the companies.

You and the Federal Government need to decide if the Medicare

. Advantage plans are either insurance products or, simply Federal

contracts with a number of vendors. I would argue that these
should be treated as insurance products. As I stated before, when
I look at a potential solution, I turn simply to the Medigap solution
as a model.

You have a number of seniors in our State—over 800,000 sen-
iors—who are wrestling with very complicated products. As I go
through my complaints, I see sons and daughters of these seniors
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who have PhDs and legal degrees who are having trouble navi-
gating these products.

In conclusion, in order for these programs to be successful and
valuable to the marketplace, this issue needs to be resolved as soon
as possible. The baby boomers will hit the market in full force by
2010, and the fastest growing segment of our senior population is
over 85.

I look to you for action and I hope that we can all work to-
gether—Congress, State regulators, CMS, the insurance industry,
agent groups and consumer advocates—to provide products that
our seniors can utilize.

((fhairman Kohl, thank you again for this opportunity to testify
today. ‘

[The prepared statement of Mr. Dilweg follows:]
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Testimony of Sean Dilweg

Wisconsin Insurance Commissioner

Good morning Chairman Kohl, Ranking Member Smith, and members of the Committee. My
name is Sean Dilweg and | am Commissioner of the Wisconsin Office of the Commissioner of Insurance.
Like Commissioner Holland, I am here to share with you my perspective as Insurance Commissioner of
my home state, and [ would like to build upon Commissioner Holland's remarks and share with you the
experiences of my department in Wisconsin. 1also currently serve as chairman of the Senior Issues Task
Force of the National Association of Insurance Commissioners (NAIC), which represents the chief
insurance regulators from 50 states, the District of Columbia, and five U.S. territories, and although I am
not testifying in my NAIC capacity today, I would like to supplement some of my views with the

collective views of the nation's insurance commissioners on today's topic.

Marketing Complaints:

The primary objective of state insurance regulation is to protect consumers and promote healthy
insurance markets, State insurance commissioners and regulators are also on the front lines of consumer
protection when it comes to private heaith insurance and our departments receive complaints every day
from our citizens.. In about one-third of the states, the State Health Insurance Assistance Program (SHIP)

is housed within the department of insurance.

In this role insurance departments receive the whole spectrum of consumer complaints about the
Medicare program. In many instances, the consumer complaints are routine, and to be expected for a
program as large and .complex as Medicare Advantage and Medicare Part D. But increasingly we are
getting consistent complaints from consumers about the marketing and sales of Medicare Part D and
Medicare Advantage plans that too often fall along familiar lines. The NAIC has surveyed the
experiences of departments across the country, and the striking similarity to problems [ have seen in

Wisconsin indicate troubling patterns.

37 out of 43 states have reported receiving complaints about inappropriate or confusing
marketing practices leading Medicare beneficiaries to enroll in a Medicare Advantage plan without
adequately understanding their choice to remain in traditional Medicare or without adequate
understanding of the consequences of their decision. Beneficiaries believed they were signing up for a

Medicare Part D stand-alone drug plan or a Medigap plan to supplement their traditional Medicare, but
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instead they were enrolled into a Medicare Advantage plan. Too often we find that the beneficiary did
not know that he or she made this choice, or that he or she was not made aware of the implications of this
decision, such as the fact that they would be giving up traditional Medicare, their Medigap policy, and
also potentially restricting their access to doctors and other providers. We have heard instances when a
beneficiary continues to send in their Medicare supplement premium for several months after they've
signed up for a Medicare Advantage plan. In the most troubling of these cases, unscrupulous agents have

enrolled beneficiaries with dementia into an inappropriate plan.

39 out of 43 state insurance departments have also reported received complaints about
misrepresentations and inappropriate marketing practices. This includes instances where a plan or an
agent provides inaccurate or misleading information about the provider network associated with a certain

plan, or the benefits that the plan offers, or the beneficiary cost-sharing involved. This seems to be a

particular problem with Medicare Private Fee-for-Service plans where seniors are being told that they can ~

go to any provider without being told that they may only go to a provider that accepts Medicare, and alse
a provider that has agreed to accept the plan’s payments. States have also reported that agents are
describing Medicare Advantage plans as a "supplement” plan with extra benefits, thereby confusing the
beneficiary into believing they are buying a Medigap plan to supplement traditional Medicare, when in
fact they are enrolling in a Medicare Advantage plan.

31 out of 43 states have also reported cross-selling, where insurance agents and brokers use
Medicare Part D as a pre-text to get in the door with a senior, a situation that is not prohibited by the
Medicare marketing guidelines.! Once inside, agents instead sell the senior' an unrelated and sometimes
unsuitable insurance product -- including Medicare Advantage p.lans, annuities, life insurance policies,
funeral policies, and other types of products. These other prod-ucts are often much more lucrative to the
agent than a Medicare Part D plan.? In Wisconsin, one insurer paid agents a commi;sion'of $50 for a Part
D sale, whereas the commission for a Medicare Advantaée sale was $250. With these types of incentives,
inappropriate steering of beneficiaries to Medicare Advantage is difficult to avoid.

! CMS Medicare Marketing Guidelines, pages 112-113.
© CMS Medicare Marketing Guidelines, pages 131-132.
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States have consistently reported other types of complaints of high-pressure sales tactics
and tactics that could be considered unethical, at best, and fraud at worst:

e door-to-door sales;

o sales by unlicensed agents/brokers;

¢ agents improperly portraying that they were from "Medicare” or from "Social Security” in order
to gain people's trust;

e seniors who merely asked for more information about a plan, or filled out a “sign-in sheet" at a
health fair, and later discovered that they had been disenrolled from their old plan and enrolled in
a new plan without their consent;

e mass enrollments and door-to-door sales at senior centers, nursing homes, or assisted living
facilities;

e inappropriate use of gifts or gift cards as earollment incentives;

s forged signatures on enroliment forms;

* improper obtainment or use of personal information.

These marketing concerns compound the difficulty Wisconsin consumers already face with these
confusing programs. 1 have attached three Wisconsin Medicare Advantage complaints to this testimony
to illustrate some of the especially troublesome sales activity we are experiencing. In Wisconsin, we had
many seniors sign up for a Medicare Advantage plan one year, as beneficiaries were attracted to the
generous benefit package and very low or no additional premium. The next year, however, the company
decided to significantly scale back on these benefits, and many seniors were left not fully understanding
the changes that had occurred to their plan and without the benefits they believed they originally signed
up for. 1 will discuss this in more detail later in my testimony. These troublesome scenarios Wisconsin
seniors have to sort through, which are inherently acceptable under the Medicare Modernization Act of

2003 (MMA) are exacerbated by troublesome and aggressive marketing tactics.

Limited State Regulatory Authority:

Under other circumstances, the types of marketing practices I've described are either prohibited
by state law as unfair or deceptive practices in the business of insurance or would be questioned by
watchful state regulators and controlled by the state regulatory structure. However, since these cases
involve Medicare Advantage and Medicare Part D, the hands of state regulators are often tied, as states

are largely pre-empted and marketing guidelines are established by CMS.
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Prior to MMA states shared some regulatory oversight over Medicare Advantage plans, but the
MMA scaled back on the ability of state insurance regulators to set or regulate marketing and sales
standards for Medicare Advantage plans, and instead limited state regulation of Medicare Advantage
plans to licensing and solvency. State regulation of insurance agents and brokers was retained. The
MMA also established the same limited boundaries of state regulation for Medicare Part D plans.

This means that, unlike Medicare Supplement insurance or other types of state-regulated health
insurance, the state insurance commissioner has regulatory autherity over insurance agents and brokers,
but has very limited authority over the actual insurance company. In Medicare Advantage and Medicare
Part D a state insurance department has no say in whether a marketing strategy or practice (such as
permitting cross-selling or cold-calls) or advertisement is appropriate for this often-vulnerable population.
They have limited ability to monitor companies in the marketplace and limited ability to take corrective
action against a company for misconduct. [ have attached a Medicare Advantage marketing piece
received by a Wisconsin resident to my testimony to illustrate how misleading these pieces of advertising

can be by failing to provide certain relevant information.

In the absence of such constraints imposed by the MMA, states could avoid and react to such
consumer problems by effective state regulation. A good example is Medicare Supplement insurance,
which is also a Medicare-related product. States typically reguire companies to file their marketing plans
and strategies with state regulators so that they can be reviewed prior to their use in the marketplace.
State insurance commissioners also conduct market conduct reviews to ensure that consumer needs are
being protected and they order corrective action if necessary. These are tools that are not fully available
to us under Medicare Advantage and Medicare Part D,
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Mediqa Medicare Medicare
gap Advantage Part D

Evaluation of Market
Conduct YES NO NO
of Plans
Enforcement of
Benefit requirements,
Enroliment, Eligibility, YES NO NO
consumer protections,
claims practices
Evaluation of Network. YES :
Adequacy (select plans) NQ NO
Review and Approval
of Policy Forms, rates, YES NO -~ NO
loss ratio compliance
Regulation of »
Company Marketing, YES NO NO
Sales, Advertising
Regulation of Agent
Conduct YES YES YES
Ability to Address YES LIMITED | LIMITED

Consumer Complaints




23

The preemption of state authority over the operations of Medicare Advantage and Medicare Part
D plans - except licensure and solvency - means that consumers-must go to CMS for- assistance,
regardless of the fact that state regulators have a closer connection to their citizens, more dedicated
resources, and greater expertise in dealing with consumer complaints than CMS. -However, states

continue to receive and assist to the best of their ability with these types of issues.
Collaboration and Information Sharing with CMS:

Now that [ have laid out many of the problems, 1 would like to spend some time focusing on ways
to improve the situation, some of which is already occurring. [ agree with Commissioner Hoiland that the
best step forward is to work in a more collaborative fashion with CMS. State departments of insurance
have worked to try to improve the situation with CMS.

Since December, over 20 states have signed a separate Memorandum of Understanding (MOU)
with CMS, and plans to share compliance related information concerning agent activities between state
and federal regulators are developing. Additionally, states may be reluctant to sign on to something
before they see how it will be implemented. I hope that CMS will continue to make implementation of
the MOU a high priority, and get states the information we need in a timely way so that we can act

quickly to protect consumers against unscrupulous agents and brokers.

In addition, I would like to continue to work with this Committee and other Members of
Congress, as well as CMS to improve things. In particular, I encourage the Committee to look at the
Medicare Supplement Insurance (or Medigap) regulatory approach as a potential model for these
products. From the Medicare beneficiary standpoint, Medigap is a proven successful example of shared
state-federal regulation of a Medicare-related product that works well, and is popular with Medicare

beneficiaries.

As you might know, the standardized benefits for Medicare Supplement insurance plans are set
by CMS, in conjunction with the NAIC through a unique delegation from Congress. Given the
opportunity by federal law, the NAIC worked with CMS, industry representatives, consumer advocates,
and other interested parties to establish a Model regulation that includes benefit, benefit design and
regulatory standards for all Medigap plans. The NAIC model regulation was then promulgated at the
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federal level and became the federal minimum standard, which then needed to be promulgated by each

state in order for the state to enforce the standards.

One of the significant benefits of using Medigap as a model regulatory approach for the MMA
products is that states will be again be able to regulate both the agents and the companies in the marketing
and sales of these products. Companies will be held responsible for the acts of their agents as-they
currently are for all other insurance products. Eliminating this current critical regulatory gap, state
insurance commissioners will have a greater authority and thereby greater ability to serve and protect
their Medicare-eligible population. Under the Medigap model, consumers will also be able to go directly
to their state insurance departments to resolve problems, rather than having to cail CMS who seems to

have neither the manpower nor the expertise to deal with many of these types of complaints.

Now, | admit that | am speaking for my own state of Wisconsin on this recommendation. At the
same time T know that every insurance commissioner is concerned with the current situation concerning
these products that have caused all these problems in every state. But, some commissioners may be wary
of an unfunded mandate on the states to have a more active role in the regulation of these federally

developed insurance products.

In addition, to take this a step further, | would suggest that you consider looking at the Medigap
regulatory model for another reason, which is to consider the concept of simplification of the benefits and
benefit plan designs, especially for the Part D PDP’s and the Medicare Advantage Private Fee-for Service
Plans, Currently, many of the problems have occurred because these programs are simply too confusing
for people to understand. Medigap plans were simplified so that beneficiaries are able to compare plans
and costs, and thereby make educated buying decisions. Under the Medigap model, beneficiaries have
many choices of coverage. Yet, with simplified and consistent benefits and benefit plan designs amongst

the plans, beneficiaries are able to truly compare plans when making their buying decisions.

Earlier in my testimony 1 referred to a Medicare Advantage plan significantly changing its
benefits and premium in 2007 compared to 2006. In 2006, this major Medicare Advantage company
offered several Private Fee-For-Service plans in Wisconsin. One of those plans, as an example, provided
Medicare Part A and Part B coverage along with prescription drug coverage at no additional premium to
the enrollee. The plan had a $180 per day hospital co-pay for the first 3 days of a hospital stay. After the
third day the plan picked up all hospital charges. That same plan in 2007 now charges $39 per month
additional premium and has changed its hospital cost-share to a $550 deductible for any hospital stay
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whether it is for one day or 30 days. The company informed its enrollees through the CMS approved plan
amendment document. The plan document did not significantly highlight these reductions in coverage
and increased premium in any way. In addition, to my knowledge, the company did not hold
informational meetings with its beneficiaries to go over the changes to their plan during the open
enroliment period. For many beneficiaries, the way they found out about the changes is when they got

their premium payment coupons and if they went to the hospital.

That is one of the major problems with the Medicare Advantage plans. They can change the cost-
share provisions and the premium annually so that the stability in coverage expected by the beneficiary is
really not there. People are used to stability and consistency in their health insurance plans from year-to-
year. Medicare Advantage does not provide that stability. This could not happen under the Medigap
regulatory model. - :

Another concern is the number of PDPs available in Wisconsin. For a relatively small, rural state
like Wisconsin, we have over 50 PDP’s offered by 22 companies. Each plan has different benefit options,
cost shares and formularies. I have heard from our Medicare-eligible seniors that they or their children, .
some of whom are attorneys or PhD’s, are unable to figure out all the various option so that they can
make a good decision for their coverage. Today, I have provided you with suggestions as to how to solve

these problems.

in order for these prog'mms to be successtul and valuable to the market place, these issues need to
be addressed with all dispatch. The baby boomers will hit the market in full force by 2010. The fastest
growing segment of the population is the 85+ segment. | Iook- to you for action and 1 hope we can work
together; the Congress, state regulators, CMS, the insurance industry, the agents’ groups, and the
consumer advocates to provide our Medicare-eligible population with products they can compére, with
marketing and sales standards that provide protection, yet allow for innovation, and an enforcement

structure that provides assurance that they are protected.

Thank you again for this opportunity to testify today.
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November 22, 2005
Dear Dr. McClellan:

1 am writing on behalf of the National Association of Insurance Commissioners (NAIC)
to express further concerns we have regarding implementation of the new Medicare
prescription drug benefit. The NAIC represents the insurance regulators in all 50 states,
the District of Columbia, and five territories. Our primary mission is to protect
consumers.

The Senior Issues Task Force of the NAIC recently held a meeting in Overland Park,
Kansas. The states and interested parties present at the meeting expressed unease over
several issues regarding implementation of Medicare Part D that concern your agency:

Waivers of State Licensure. The Medicare Prescription Drug, Improvement and
Modernization Act of 2003 (MMA) provides several grounds for waiver of the state
licensure requirement for prescription drug plan (PDP) sponsors, including a special
three-year waiver in the initial startup of the program. In the final rule regarding Part D,
issued Jan. 28, 2005, it states “CMS grants a waiver upon a demonstration that an
applicant to become a PDP sponsor has submitted a fully completed application for
licensure to the State,” 70 Fed. Reg, 4551, sec. 423.410(d).

Several states expressed concern that CMS granted waivers to certain entities, in some
cases entities that were not licensed as insurers in any state, without performing any due
diligence and first checking with a state to see whether an application had been filed, and
if so, whether it was complete, in accordance with the rule. It is our understanding that
CMS accepted the face page from a PDP sponsor showing it had filed an application,
with no further documentation required. The states related that certain PDP sponsors had
filed an application, but that the applications were returned because they were “woefully
inadequate.” The states did not hear from the PDP sponsors again. When CMS
announced the approved PDP sponsors in late September, the proposed domiciliary states
learned for the first time that a waiver had been granted to an entity that did not have an
application for licensure pending in that state. Needless to say, the affected states found
granting a waiver under these circumstances troublesome.

I hope that there can be greater cooperation in the future between CMS and affected
states when a waiver application is received. Any absence of due diligence in reviewing
these requests creates a risk of insolvency that is in both our interests to avoid.
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Website Issues. Multiple parties expressed concern at our recent meeting about the medicare.gov
website. These concerns focus on two areas: security and plan comparison ability. Interested
parties expressed that when using the website, after keying in personal information such as name
and Medicare number, the person is redirected to an insecure website. If true, this is an obvious
concern.

(

Cross-selling. Multiple parties also expressed concern that CMS has expressly blessed cross-
marketing in its final Marketing Guidelines. Given the problems states already have experienced
in the seniors market in general (for example, unsuitable sales of annuities to seniors), state
regulators are fearful of what will happen since the time frame for open enrollment is so short and
the federal government is aggressively pursuing the enrollment of individuals into Part D. Since
the potential market is so large, it will be virtually impossible to monitor all situations involving
cross sales and ensure that only suitable sales are made.

Silverscript. Silverscript is a national plan that has been granted a waiver from state licensure for
three years to operate as a PDP sponsor. Silverscript does not have a license as an insurer in any
state, Silverscript is a subsidiary of CareMark, a company engaged in, among other things,
pharmaceutical benefits management. State regulators find it disconcerting that CMS would grant
a waiver to an entity’s subsidiary when the entity is embroiled in litigation in which several states
allege various frauds, some related to the administration of pharmaceutical benefits. NAIC
recommends that CMS pay particularly close attention to the operations of Silverscript given the
vulnerability of the population being served.

I would be happy to discuss these .issues with vou at any time. 1 look forward to our continuing
cooperation as we work together to implement Medicare Part D.

Sincerely,

ey —

Jorge Gomez o
Chair, NAIC Senior Issues Task Force
Insurance Commissioner, State of Wisconsin
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NATIONAL ASSOCIATION OF INSURANCE COMMISSIONERS

Mark B. McClellan, M.D,, Ph.D.

Administrator
Centers for Medicare & Medicaid Services
7500 Security Blvd.
Baltimore, MD 21244-1850
October 7, 2005
Dear Dr. McClellan:
1 am writing on behalf of the National A of I Ci (NAIC)
to express some concerns we have regarding impl of the new Medicare

prescription drug benefit. The NAIC represents the insurance regulators in ali 50 states,
the District of Columbia, and five territories. Our primary mission is to protect
consumers.

The Centers for Medicare & Medicaid Servnces (CMS) has issued final “Guidance for
Organizations Prov:dmg P lized for Medi Prcscnpnon Drug
Coverage.” (Gui } CMS is ,' g that vol provide *
assistance” to Medicare beneficiaries — that is, provide information about the benefit and
available plans, and help the beneficiary fill out the enroliment form. We have some

1"

concern with volunteers with unspeclﬁcd, if any, training, helping a vul
population enroll in a licated new benefit:
Li ¢ as Prod The Guid: lists four steps in the process: ask questions

about the person’s specific situation; explain the options for coverage and decisions that
must be made; explain how to compare plans; and help with necessary forms. We are
aware that the majority of states have interpreted their laws to altow enrollment
assistance as described without requiring a producer license. However, state laws vary
and some states may not allow those activities without a ticense.

Conflicts of Interest, The Guid. states that org ions that provide assistance
cannot have an arrangement with a PDP that remunerates based on the number of
enrollees into the plan. However, other monetary relationships are not prohibited. The
Guidance does not provide that these relationships must be disclosed. Steering,
unintentional or not, is a real possibility.

The Real Potential for Impermissible Actwny Hlstorlcally SHIP volunteers have
never assisted beneficiaries in enrolling in an . Once s¢

to enroll in a Medicare Advantage plan, or to buy Medlgap or some other insurance
product, the counselor referred the person to the plan or to a producer, Now, they are
expected to cross a line never before crossed and help with | into an i

product. Given human nature and the plexity of this , it is easy to imag;
scenarios where volunteers (particularly those less well-trained than SHIP volunteers)
cross the very fine line plated by the Guid: that they only help people compare
plans and to enroll, but do not make recommendations.
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We also have more general concerns with other aspects of the Part D program:

Nontraditional Carriers. The list of approved PDPs contains several entities that are.not
licensed in any state. These entities have no working relationship with any department of
insurance, and no history of delivering benefits to Medicare beneficiaries. Given their lack of
experience in insurance, a complicated business that has many arcane technical aspects, we
recommend that CMS pay particular attention to oversight of these entities. Further, we
recommend that CMS direct these carriers to file their marketing plans with the insurance
commissioner in states in which they plan to do business,

Formulary Changes. The Guidance referenced above, educational materials developed by
CMS, and CMS messaging in general almost completely ignore the fact that PDPs can
change formularies during the contract period. The Medicare Prescription Drug Plan Finder
will ask beneficiaries what drugs they currently take. What the beneficiary is not told is that a
drug on the formulary today may be removed from the formulary in the future. Certainly, the
Part D rule provides for a 60-day notice period. This does not vitiate the fact that consumers
can be horribly misled about coverage. Since the Plan Finder asks what drugs they take, and
plan options appear in response to this question, a beneficiary can reasonably assume the drug
is covered by the plan. Our experience with major medical health plans-tells us that
formularies can change often, and not reminding beneficiaries of this fact does a tremendous
disservice to them. We further recommend that CMS seek a statutory change that will allow
beneficiaries to switch PDPs when a change in a formulary makes the PDP a nonviable
option for the beneficiary.

Incomplete Information. Because of the tremendous focus on the new Medicare
prescription drug benefit, beneficiaries may well lose sight of n|annmu for the full range of

Medlcare options. In addition to Part D, new beneficiaries in pamcular need to plan for Part

A and Part B consider Medicare Advantacp and decide if Madicare cn'r)plpmanf ingurance, a

guaranteed renewable product, is approprlate for their needs and financial circumstances. The

online enrollment tool only focuses attention on prescnpnon drugs, to the detriment of overall-

planning,

Statutory Fix for Part D Enrollment. To try to educate and enroll 40 million beneficiaries
into the new prescription drug benefit in a period of six months seems unattainable at best
and ludicrous at worst. The beneficiary should not be penalized for not figuring it all out so
quickly. We should encourage CMS to pursue a statutory amendment to extend the initial
open enrollment period through all of 2006.

I would be happy to discuss these issues with you at any time. I look forward to our continuing’
cooperation as we work together to implement Medicare Part D,

Sincerely,

Jorge Gomez

Chair, NAIC Senior Issues Task Force
Insurance Commissioner, State-of Wisconsin
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(C DEPARIMEN £ OF HEALTH & HUMAN SERVICES Cenrers fur Momcate & Muritad Sevons

Administrator

AUG ‘4 046 Washington, DC 2¢2¢1

Mr. Jorge Gomez

Chair. Senior Issues Task Force

National Association of Insurance Commissioners
2301 McGee Street, Suite 800

Kansas City, Missouri 64 108-2662

Dear Mr. Gomez:

Thank you for your letter conveying your concerns with the implementation of the Medicare
Prescription Drug, lmpmvemcnt, and Modemization Act of 2003 (MMA), including the role of
volunteers in assisting beneficiaries with enrollment. The Centers for Medicare & Medicaid
Scrvnces (CMS) understands your concerns and provides continuing support to the State Health

Assistance Programs (SHIPs) and other community-based organizations through
ongoing training and sharing current information.

We have li d fully to your cc about licensure, conflicts of interest and
impermissible activity. As you noted, among the steps we have taken is the development of the
“Guidance for Organizations Providing Personalized Assi for Medicare Prescription Drug
Coverage™ (Guidance) to help SHIP counselors, paid and volunteer, as well as those in the AAAs
and other community-based organizations understand the new benefit, compare plans, and assist
beneficiaries enrolling in prescription drug plans. To ensure those assisting bencficiaries are as
informed and equipped as possible, we have urged these organizations to follow the guidance
carefully and have maintained ongoing activities to disseminate information and provide
technical support.

With passage of the MMA, and the many new beneﬁts it offers to bencﬁcxanes, CMS recognized
SHIPs would need additional support, includi g and technical information and materials,
to enhance their ability to reach out and suppon bcneﬁcmncs in their local communities
including hard-to-reach populations. In response, in January 2005, CMS launched a National
SHIP Training Strategic Plan providing information, training, and support tools in advance of
key dates for beneficiary maitings, media events, and other milestones in Part D implementation.
Additionally, CMS increased funding to the SHIP Resource Center, which provides technical
support to SHIPs, enabling dcploymem of trainers in the field to assist in training counselors on
providing enroliment assistance and using the web-based Pr&scnpuon Plan Finder and Online
Enrollment Center. Built upon their long established role as unbiased providers of information.
the training provided 10 SHIPs, as well as to other counselors. stresses the importance of
impartiality and objectivity and the need to ensure that beneficiaries are aware of all of their
options to enable them to make informed decisions for prescription drug coverage and other
benefit choices.
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-Mr. Jorge Gomez

Regarding non-traditional carriers, those entities received a Federal license waiver in all states in
which they operate, met all Federal requirements, and were approved for contracts with CMS-
after successfully completing a rigorous process. Entities that received a Federal license waiver
must ultimately be state licensed or moving towards state licensure. CMS is monitoring the
performance of these entities and will continue to do so even after the entities are state licensed.
If a state has issues with the marketing practices of a plan sponsor, the state should forward its
complaint to CMS via the email address it established specifically for state regulators at
Medicare PanC&D_Complainis@cms.hhs.gov. As you know. CMS is working with the NAJC
to draft standard operating procedures for the sharing of information between CMS and states.

As for formulary changes, the MMA allows for drugs within plan's formularies to change during .
the benefit year. However, except for formulary maintenance changes such as the replacement

of a brand name drug with the equivalent generic, negative formulary changes will not affect
enrollees who have been taking an affected drug. Further, the law does not allow for therapeutic
categories and classes to change. Beneficiaries.affected by a formulary change must be provided
at least 60-day notice when a drug is being removed from a formulary or moved to a-higher cost-
sharing tier. Any proposed changes in the plan’s formulary must be reviewed and approved by -
CMS. CMS will be tracking changes across formularies in order to identify any plans that may

be performing a bait-and- switch operation. Beneficiaries can request an exception or appeal a
drug if a formulary change affects them.

To ensure beneficiaries receive comprehensive comparison information. CMS has developed
multiple online tools. CMS has launched the online Prescription Drug Plan Finder to assist

Medicare beneficiaries and counselors in their offorts to identify the drug plan that best meets- -

their needs and enroll in a prescnptmn drug plan.- The Prescnpuon Drug th Finderisoneof -
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www . medicare.gov is the Medicare Personal Plan Finder, which is a tool.for assisting new and
current Medicare beneficiaries with detailed information about original Medicare coverage. .
Medicare Advantage Plans, and Medicare supplemental insurance options. CMS is-also looking
beyond the initial prescription drug coverage enrollment period to implement additional features
that support new beneficiaries.

Finally, CMS did not believe it necessary to extend the drug benefit initial open enrollment
period. The open enroliment period this year began on November 15, 2005, and ended on May
15, 2006, which gave beneficiaries 6 months to decide and enroll in a Medicare prescription drug
plan. CMS worked diligently in its outreach and education efforts throughout this period to
inform Medicare beneficiaries about enrolling in the drug benefit and the importance of joining a
Medicare drug.plan before May 15. In fact, as of June 14, more than 38 million Medicare
bencficiarics are receiving comprehensive prescript